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BRIEF 15:  EMPLOYEE USE OF THE WORK EMAIL SYSTEM & EMAIL POLICIES 
Nicolas Guy Simpkin v The Berkeley Group Holdings PLC (hyperlinked) 

[2017] EWHC 1472 (QB) 
[2017] 4 WLR 116] 

MR JUSTICE GARNHAM 
 
 

 
 
 

 
Michael Duggan QC 

 
This briefing note considers the issue in Simpkin of the ability of an employer 
to have access to private emails sent by an employee on his work email 
account. In this case it was argued that emails were privileged and the Court 
had regard to the employment terms and conditions in deciding they were 
nevertheless disclosable. 
 
1. The claimant was asked to resign from his position as Group Finance Director of the 

Berkeley Group and statutory director of The Berkeley Group Holdings PLC. On 22 and 

24 September 2014 the remuneration committee and the board of the defendant 

company reached decisions, which meant that on the termination of his employment, 

the claimant would not be treated as a "good leaver" for the purposes of two Long Term 

Incentive Plans and a bonus scheme operated by the company.   

 

2. The claimant was not provided with the benefit of the LTIPs or bonus in the exercise by 

the employer of its discretion and brought proceedings. His pleaded case was that there 

were implied terms that the discretions would not be exercised arbitrarily, capriciously 

or unreasonably and would be exercised without taking into account irrelevant matters, 

would be exercised taking into account matters that ought to be taken into account, 

and that they would be exercised in accordance with a fair procedure which allowed 

http://www.bailii.org/ew/cases/EWHC/QB/2017/1472.html
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the person affected to have a say and to permit any allegations made to be properly 

tested. He alleged a breach by the employer.  It was alleged that the employer took into 

account informal allegations of performance and conduct issues, which had not been 

properly investigated or established against the claimant, and failed to take into 

account matters which ought to have been taken into account, notably the claimant's 

response to the allegations which they positively decided not to seek. 

 

3. A preliminary issue had been ordered by Foskett J which was to consider the case on 

the basis of the exercise of discretion: 

 

(See http://www.bailii.org/ew/cases/EWHC/QB/2016/1619.html).  

 

4. Garnham J was asked to strike out certain passages of the Claimant’s and Defendant’s 

witness statements on the basis that they went beyond what had been ordered by way 

of the preliminary issues. He did strike passages of the claimant’s witness statement 

and ordered that the Defendant could not rely on certain statements in relation to 

certain whistleblowing issues. There was also an issue about two documents which the 

claimant maintained was   private, confidential and privileged. The first document was 

a copy of an email from the claimant's email account at his place of work with the 

defendant to his private email account. The email itself had no content other than a 

footer which read "This email including attachments is confidential, may be covered by 

legal professional privilege and is intended for the addressee only. If you are not the 

intended recipient you are prohibited from printing, copying or distributing it."  The 

second document was the attachment to that email. The reason for the email and 

document was explained in a statement from the Claimant: 

 
"At 7.10am on 11 August 2014 I then emailed DL531 as an attachment from 
my work email account to my personal email account. This was in order to 
forward it onward to my solicitor at Mundays from my personal account, 
which I subsequently did. I showed DL531 to my solicitor in the course of 
seeking advice on assets that might be relevant to a future settlement of my 
divorce. I did not show DL531 to anyone else and nor was it used for any 
other purpose." 

 

5. It was pointed out by the claimant that points out that legal advice privilege and 

litigation privilege are "protected to the highest degree and by considerations of the 

most essential public policy". (Lord Taylor in R v Derby Magistrates Court Ex Parte B 

[1996] AC 487 at 507,  Lord Hoffman in R (Morgan Grenfell) The Special Commissioner 

of Income Tax [2003] 1 AC 567 at 606). Relevance is not the test (West London Pipeline 

http://www.bailii.org/ew/cases/EWHC/QB/2016/1619.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/1995/18.html
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v Total UK [2008] 2 CLC 258 at 277 and Three Rivers DC v Bank of England (No 6) [2005] 

1 AC 610 at paragraphs 24-25, 93, 112). Legal professional privilege is preserved even if 

the communication between client and solicitor passes through an intermediary (Three 

Rivers at paragraph 50) and that legal advice privilege extends to communications 

between solicitors and client which do not themselves contain legal advice (Three Rivers 

at page 680). The claimant argued that the fact that the documents appear on a 

company server does not mean that the company can retain or use them (see Pennwell 

Publishing v Ornstein [2008] 2 BCLC 246 at 277) and. referring to the judgment of Simler 

J in Shepherd v Fox Williams LLP [2014] EWHC 1224 QB, that the confidentiality 

required to maintain privilege is not easily lost. 

 

6. The defendant argued that the claim to privilege failed because the Synopsis was not 

confidential vis- à -vis the defendant and that Berkeley was entitled in law to have 

access to it. The claimant had no reasonable expectation of privacy. Second, the 

claimant's evidence on the creation and use of the Synopsis was unsatisfactory and does 

not establish that it was prepared and communicated in circumstances giving rise to 

legal professional privilege. Third,  the court should not in any event exercise its 

discretion in the claimant's favour because there is significant risk, were it to do so, that 

the court would be misled at the hearing of the preliminary issue as to the claimant's 

genuine expectations under the schemes in August and September 2014. 

 

7. Garnham J stated that: 

 
“It is common ground that it is a pre-condition to a claim of privilege that the 
document in question is confidential as against the person against whom the 
privilege is claimed (see Three Rivers at paragraph 24 and BBGP v Babcock and 
Brown [2010] EWHC 2176 (Ch) at paragraphs 45-50). As Mr Malek contends, 
the touchstone of confidentiality is a reasonable expectation of privacy 
(Campbell v MGN Ltd [2004] UKHL 22 at paragraph 21 and 85). In my 
judgment, the Synopsis was not confidential as against the defendant.” 

 

8. The Judge made four points: 

First, the claimant signed a copy of the company's IT policy which made clear that emails 
sent and received on its IT system were the property of Berkeley. Berkeley's IT department 
had access to all the company's computers and email accounts and did not need authorisation 
before accessing their computers or accounts. The claimant's employment contract makes 
clear that his emails were subject to monitoring by Berkeley without his consent.  

Second,  the Synopsis was created in the course of the claimant's employment. The Synopsis 
contained an analysis of the defendant's financial performance by its group finance director, 
created on, and transmitted via, its IT system whilst the claimant was at its office. He prepared 

http://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWHC/Comm/2008/1729.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/2004/48.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/2004/48.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWHC/QB/2014/1224.html
http://www.bailii.org/ew/cases/EWHC/Ch/2010/2176.html
http://www.bailii.org/uk/cases/UKHL/2004/22.html
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it using the defendant's financial information. It appears he prepared it over the course of 
almost an hour whilst working at the defendant's offices in the early morning of 11 August 
2014. He prepared it using the defendant's IT system and used the defendant's email account 
to email it to his personal account.  

Third, it was impossible to maintain that the claimant had any reasonable expectation of 
privacy as regards the preparation of this document. The claimant saved the Synopsis to his 
folder on one drive of Berkeley's central servers. As Mr Malek contends, the claimant was, or 
should have been, aware that documents in that file were stored centrally. The Synopsis was 
not password protected and was not segregated from the claimant's work related documents.  
As the claimant would have been well aware, the contents of his email account would also 
have appeared in his personal assistant's email account and she had direct access to his email 
folder where this email and the Synopsis were stored. Even if she did not in fact have occasion 
to look at those emails, the fact that she had access to them undermines the suggestion that 
the claimant had a reasonable expectation of privacy as against the defendant.  

Fourth, the claimant was well aware that he was not entitled to privacy in using the 
defendant's IT systems. 

9. The case was completely different to the facts in Shepherd v Fox Williams LLP [2014] 

EWHC 1224 QB where  (per Simler J)  

“There is no evidence that the claimant had notice or knowledge of the policy 
relied on by FJI. He is not and has never been employed by FJI. Given the terms 
of the policy, it is not sufficient for the purposes of this argument for the 
defendants to assert that the policy is an industry standard and that everyone 
knows that employers have electronic information policies of this kind. The 
terms of the policy make clear that its purpose is to preserve privacy and 
confidentiality whilst enabling the employer to carry out legitimate 
monitoring and accessing of electronically stored material for appropriate 
business purposes. It is not obvious to me that a fair reading of the policy 
would have led the claimant to conclude that privilege and confidentiality in 
documents, sent to his girlfriend's personal email but forwarded to her work 
email address for a limited purpose, would be invaded and jeopardised as a 
consequence. The fact that Ms Liebling personally might not be able to assert 
rights of privacy against FJI does not mean that the claimant cannot assert 
rights to confidentiality and privilege in respect of the Privileged Documents 
against FJI. Confidentiality is not lost simply because Ms Liebling forwarded 
the documents to her work email”. 

 
10. The Judge also relied on the fifth principle set out by Lawrence Collins J in ISTIL Group 

Inc v Zahoor [2003] EWHC 165 (Ch): 

"89. First, the starting point is that the essence of legal professional 

privilege is that it entitles the client to refuse to produce documents 

which are covered by the privilege, or to answer questions about 

privileged matters. But it has been said that once a privileged 

document is disclosed, the privilege itself is lost: see Guinness Peat 

Properties Ltd v. Fitzroy Robinson Partnership [1987] 1 WLR 1027, 

1044, per Slade LJ accepting argument to this effect. In Black & Decker 

Inc v. Flymo Ltd [1991] 1 WLR 753 Hoffmann J said that once a 

http://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWHC/QB/2014/1224.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWHC/QB/2014/1224.html
http://www.bailii.org/ew/cases/EWHC/Ch/2003/165.html
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privileged document was disclosed the question was one of 

admissibility, and not privilege. 

90. Second, since the decisions from Lord Ashburton v. Pape to the 

modern decisions involve the equitable jurisdiction to grant 

injunctions to protect breach of confidence, it follows that the normal 

rules relating to the grant of equitable remedies apply. 

In Goddard Nourse LJ expressly mentioned (at 685) delay as a factor 

(and this was repeated by Slade LJ in Guinness Peat, at 1046). It must 

also follow that other equitable principles on the grant of injunctions 

apply, such as consideration of the conduct of the party seeking the 

injunction, including the clean hands principle. 

91. Third, in such cases the court should "ordinarily" 

intervene: Guinness Peat at 1046. 

92. Fourth, Nourse LJ was not saying in Goddard that the court should 

never apply the general principles relating to confidential 

information. What he was saying was that in this context (protection 

of privileged documents under the Lord Ashburton v. Pape principle) 

the court was not concerned with weighing the materiality of the 

document and the justice of admitting it. That was also the view of 

Vinelott J and Dillon LJ in Derby v. Weldon (No. 8) and of Mann LJ in 

Pizzey v. Ford Motor Co. Ltd. 

93. Fifth, there is nothing in the authorities which would prevent the 

application of the rule that confidentiality is subject to the public 

interest. In this context, the emergence of the truth is not of itself a 

sufficient public interest. The reason why the balancing exercise is 

not appropriate is because the balance between privilege and truth 

has already been struck in favour of the former by the establishment 

of the rules concerning legal professional privilege: see The Aegis 

Blaze [1986] 1 Lloyd's Rep 203, 211; R v. Derby Magistrates Court, ex 

parte B [1996] AC 487, 508. 

94. Sixth, other public interest factors may still apply. So there is no 

reason in principle why the court should not apply the rule that the 

court will not restrain publication of material in relation to 

misconduct of such a nature that it ought in the public interest to be 

disclosed to others: Initial Services Ltd v. Putterill [1968] 1 QB 396, 

405 per Lord Denning MR, who quoted Wood V-C in Gartside v. 

Outram (1856) 26 LJ Ch 113, 114 : "There is no confidence as to the 

disclosure of iniquity". But the defence of public interest is not limited 

to "iniquity": Lion Laboratories Ltd v. Evans [1985] 1 QB 526, 

applying Fraser v. Evans [1969] 1 QB 349, 362, where Lord Denning 

MR said that iniquity is merely an instance of just cause or excuse for 

breaking confidence. See also Attorney General v Guardian 

Newspapers (No.2) [1990] 1 AC 109, at 268–269, per Lord Griffiths; 

and Ashdown v. Telegraph Group Ltd [2002] Ch 149, approving Hyde 

Park Residence Ltd v. Yelland [2001] Ch 143, 172, per Mance LJ." 

 

http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/1995/18.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/1988/6.html
http://www.bailii.org/ew/cases/EWCA/Civ/2001/1142.html
http://www.bailii.org/ew/cases/EWCA/Civ/2000/37.html
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11. There was also an issue of the claimant's lack of "clean hands" in this regard which 

was directly connected with the equitable remedy which he sought. If the Synopsis 

was confidential and privileged as against the defendant, the Judge would have 

exercised his discretion to refuse the relief the claimant claimed. 

 

The implication of the decision 

12. Though a number of other issues were considered the above is of particular interest 

when considering the ownership of and/or right of an employer to inspect emails 

emanating from its email system. It is apparent from the above that the emails will not 

be private to the employee even if they would normally be privileged.  The all important 

aspect of the decision was the existence of an email policy which made it clear that 

emails sent and received on the server were the property of the employer. A policy is 

an essential requirement for an employer that wishes to ensure it can inspect all 

emails. 

 

Monitoring 

13. It should be noted that the Article 29, Data Protection Working Party, on 8th June 

2017, produced Opinion 2/2017 on Data Processing at Work. This contains detailed 

guidance on monitoring at work; see The Opinion. CLICK HERE 

 

An email Policy 

 

14. It is suggested that the following precedent may be useful: 

 

E-mails and attachments that are s e n t  by you through the Company 
shall become the property of the Company and the Company shall 
have the right to retrieve all e-mails for such reasons as it considers 
appropriate. If you use the Company email system for the purpose of 
any private communications you need to be fully aware that they are 
the property of the Company who may inspect and make copies of such 
emails and any attachments at any time. You waive any and all rights 
to object to the inspection of and any use of such emails and any 
attachments by the Company.  

 

For a full set of precedents see Duggan on Contracts of Employment (4th) due this autumn. 

http://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0ahUKEwjlvuD32K7VAhXOLFAKHSbdCloQFggtMAA&url=http%3A%2F%2Fec.europa.eu%2Fnewsroom%2Fdocument.cfm%3Fdoc_id%3D45631&usg=AFQjCNFL9EUmcaORV7p_Z6N12WltBgUlaA
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