
1 

 

BRIEFING  14:  SHAREHOLDING AND RESTRICTIVE COVENANTS 
(Check your covenants!) 

 
EGON ZEHNDER LTD v MARY CAROLINE TILLMAN 

[2017] EWCA Civ 1054 
CA (Civ Div) (Longmore LJ, Patten LJ, Sales LJ) 

 
 

 
               

 
 

Michael Duggan QC  
 
This briefing note considers the issue of shareholding in restrictive covenants 
and suggests clauses that would ensure that non-compete restrictions 
enforceable. All cases below are hyperlinked    

 
1. The dangers of including restrictions relating to shareholding in employee restrictive 

covenants, without thinking through the consequences, has been illustrated by the 

Court of Appeal decision in Egon Zehnder Ltd v Tillman, judgment on 21st July 2017.  

Such covenants often contain restrictions on employees holding in excess of a certain 

number of shares. More controversially, post termination covenants sometimes 

prevent a former employee from holding shares in a competitor. The rationale for this 

is not really thought through and, as the  

 

2.  Tillman commenced work as a Consultant under a written contract of employment 

containing post-termination restrictive covenants and dated 16th December 2003. She 

progressed to co-Global Head of the Financial Services Practice Group. On 23rd January 

2017 she gave notice to Egon Zehnder and was put on garden leave and on 30th January 

2017 it terminated her employment with immediate effect. She wishes to take 

employment with a United States firm Russell Reynolds Associates and the question in 

was whether Egon Zehnder can restrain her from doing so for the six month period after 

termination.  

 

The covenants 

 

3. The relevant clauses in the contract were as follows: 

http://www.bailii.org/ew/cases/EWCA/Civ/2017/1054.html
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Ch/2017/1278.html&query=(Egon)+AND+(Zehnder)+AND+(Ltd)+AND+(v)+AND+(Tillman)
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"4.5 You shall not, during the course of your employment, directly or 
indirectly, hold or have any interest in, any shares or other securities in any 
company whose business is carried on in competition with any business of 
the Company or any Group Company, except that you may hold or have an 
interest in, for investment only, shares or other securities in a publicly quoted 
company of up to a maximum of 5 per cent of the total equity in issue of 
that company. 
… 
13.2 You shall not without the prior written consent of the Company directly 
or indirectly, either alone or jointly with or on behalf of any third party and 
whether as principal, manager, employee, contractor, consultant, agent or 
otherwise howsoever at any time within the period of six months from the 
Termination Date: 
… 
13.2.3 directly or indirectly engage or be concerned or interested in any 
business carried on in competition with any of the businesses of the Company 
or any Group Company which were carried on at the Termination Date or 
during such period." 

 

The arguments 

 

4. The employee argued that clause 13.2.3 prevented her from being engaged or 

"concerned or interested in any business carried on in competition with any business" 

of Egon Zehnder. If she acquired a shareholding in a competitor, she would be 

"interested" in a competing business.  

 

5. The Claimant agreed that if the word "interested" covered the acquisition of a 

shareholding, however minor, the clause would be in unreasonable restraint of trade 

because it would be wider than would be necessary for the protection of the company's 

interests after termination. It argued that the clause did not cover the acquisition of a 

shareholding at all since Clause 4.5 since the contract provided that the parties could 

specifically prohibit the acquisition of shareholdings when they wished to do so; they 

did not wish to do so after termination and therefore made no provision restricting the 

acquisition of shareholdings in a competitor after termination. It was asserted that the 

employee was (and is) free to acquire shareholdings in competitors if she wished to do 

so, provided that she did not actively participate in the competitor's business. 

 

The decision 

6. At first instance the Judge agreed with the Claimant that the clause was ambiguous and 

could be construed in the light of clause 4.5; the presence of clause 4.5.  demonstrated 

that the non-compete clause was not intended to deal with shareholding at all.  
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12. The Court of Appeal disagreed. Longmore LJ stated: I do not accept that 
the principle of preference of enforceability to unenforceability can be 
invoked in favour of any alternative legitimate construction since the 
ingenuity of business and their lawyers may assert that many a plausible 
construction is a "legitimate" construction. This principle used to be 
expressed in the maxim "verba ita sunt intelligenda ut res magis valeat 
quam pereat" and is now called "Saving the document" (see Chitty 32nd 
edition para 13-084). But the principle can only go so far since one has to 
start with the language used by the parties; there must, in my view, be a 
genuine ambiguity before the principle can be invoked and I respectfully 
doubt whether Waller LJ meant, in the paragraph of Turner to which we 
were referred, to imply that ambiguity was not required. As Lord 
Hoffmann observed in BCCI v Ali [2002] 1 AC 251 para 39, when referring 
to the principle that parties are unlikely to have intended to agree to 
something unlawful or legally ineffective:-  

"But the primary source for understanding what the parties 
meant is their language interpreted in accordance with 
conventional usage." 

13. The question is, therefore, what the words "interested in" mean in clause 
13.2.3 of the contract interpreted in accordance with conventional usage 
and I find it impossible to say of a person holding shares in a company 
that he or she is not "interested in" the business of the company. 
Conventionally those words have that meaning not merely in common 
parlance and in dictionaries but also in authority.  

 

7. Thus, to include a provision that the employee shall not be ‘interested’ in a competitor, 

brings in the issue of shareholding. Longmore LJ considered several authorities on the 

definition of the words be concerned or interested in". He noted that in Scully UK Ltd v 

Lee [1998] IRLR 261 a clause prevented an employee from being "engaged or otherwise 

interested in, whether as a shareholder, director … employee" any competing business. 

Aldous LJ held that to make the clause a valid restriction it would be necessary to delete 

not only the word "shareholder" but also the words "interested in" because those words 

would also prevent the defendant becoming a shareholder in a competing company.  

 

8. Silber J in CEF Holdings Ltd v Mundey [2012] IRLR 912 has also held that the words 

"interested in" cover having one share in a publicly quoted company and that a restraint 

including that phrase was therefore impermissibly wide.  

 

 

 

http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/2001/8.html
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/1998/188.html&query=(Scully)+AND+(UK)+AND+(Ltd)+AND+(v)+AND+(Lee)
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/1998/188.html&query=(Scully)+AND+(UK)+AND+(Ltd)+AND+(v)+AND+(Lee)
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/QB/2012/1524.html&query=(CEF)+AND+(Holdings)+AND+(Ltd)
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Severance 

9. Given that the non-compete clause would be unenforceable because of the 

shareholding issue, the Court then considered whether it could be saved by severance. 

The approach was ‘unappealing’, Longmore LJ stated: 

The reason it is unappealing is first that the clause would still be too wide even 
if the words "or interested" were omitted. The question would then be 
whether a shareholding was covered by the words "directly or indirectly 
engage or be concerned … in any business carried on in competition". To my 
mind, being a shareholder in a company carrying on a business is being 
concerned in that business at any rate "indirectly". That seems to have been 
the view of Mr Jeremy Cousins QC sitting as a Deputy Judge of the Chancery 
Division in UK Power Reserve Ltd v Read [2014] EWHC (Ch) 66 at paragraph 
82 and I agree with him. Admittedly he went on to hold (a) that in that case 
shareholdings were not covered and (b) that the words "concerned or 
interested" could, if necessary, together be severed, an argument not made 
by Mr Laddie in the present case. But merely deleting the words "or 
interested" will not prevent clause 13.2.3 from covering shareholdings and 
thus being impermissibly wide. 
 

10. There was second reason why severance could not work: 

The second reason for not allowing severance is that it is well settled that 
parts of a single covenant cannot be severed; it is a requirement of severance 
that it can only take place where there are distinct covenants (as, for example, 
in 13.2 which enumerates separate covenants) and, perhaps, not even then. 
Clause 13.2.3 is, however, a single covenant preventing Ms Tillman from 
engaging or being concerned in a competing business in any one of several 
capacities, has to be read as a whole and cannot be severed, see Chitty para 
16-215. 

 
11. Beckett Investment Management Group Ltd v Hall [2007] ICR 1539  also approved a 

threefold test propounded by Mr Peter Crawford QC sitting as a Deputy Judge of the 

High Court in Sadler v Imperial Life Assurance Company of Canada [1988] IRLR 388 at 

paras 391-2:-  

“"a contract which contains an unenforceable provision nevertheless remains 
effective after the removal or severance of that provision if the following 
conditions are satisfied: 1. The unenforceable provision is capable of being 
removed without the necessity of adding to or modifying the wording of what 
remains. 2. The remaining terms continued to be supported by adequate 
consideration. 3. The removal of the unenforceable provision does not so 
change the character of the contract that it becomes "not the sort of contract 
that the parties entered into at all"." 
 

12. Referring to  the third of the three tests adopted by Mr Crawford, Longmore LJ 

considered at   it must always be doubtful whether parts of a single covenant can be 

deleted without the contract becoming "not the sort of contract that the parties 

entered into at all". It is no business of the courts to create a valid covenant in order to 

http://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWCA/Civ/2007/613.html
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replace an impermissibly wide covenant which an employer has sought to impose on 

the employee.  

 

13. The Court of Appeal concluded that: 
 

It may be said to be unmeritorious that Ms Tillman can rely on the theoretical 
width of the post-termination covenant to include a shareholding when she 
does not intend to acquire any shareholding in any competitor and wants to 
work for a competitor which she could have been restrained from doing if the 
clause were more carefully drafted. But the law which avoids contracts in 
unreasonable restraint of trade is based on the wide public policy of 
promoting competition and protecting employees from too readily 
abandoning the exercise of their right reasonably to compete after 
termination. In those circumstances the merits of individual cases must 
inevitably take second place. 

 
14. The outcome is that if a non-compete clause can be said to cover shareholding there 

is a serious risk that the whole non-compete will be struck out so that the former 

employee will be able go to work for the competitor. This is not the first time that 

the Courts have struck down non-compete clauses for this reason; the cases 

referred to in the judgment are to this effect. In White Digital Media Ltd v Weaver 

and Or [2013] EWHC 1681, a covenant restrained the First Defendant, for a period 

of twelve months, “so as to compete with” the Claimant “whether as principal, 

shareholder, director, employee, agent, consultant partner or otherwise” from 

canvassing, soliciting, approaching, dealing or contracting with relevant customers. 

These were not defined by reference to whether the employee had dealing with 

them but only by reference to the company or group dealings. Tugenhat J held that 

the covenant was too wide on a number of grounds: 

a. The reference to ‘shareholder’ rendered the covenant too wide and this 

aspect could not be severed, following Scully (UK) Ltd v Lee [1988] IRLR 259. 

b. Similarly, the reference to ‘any other capacity’ meant that the restraint was 

too wide.  

c. This was so even though the covenant contained the words ‘so as to 

compete’. 

d. Furthermore, the covenants were not limited to customers with whom the 

employee had dealings. 

 

15.   It is interesting to compare Thomas v Farr Plc & Ors 2007] ICR 932. In that case the 

covenant provided that: 

http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/QB/2013/1681.html&query=(White)+AND+(Digital)+AND+(Media)+AND+(Ltd)+AND+(v)+AND+(Weaver)+AND+(Or)
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/QB/2013/1681.html&query=(White)+AND+(Digital)+AND+(Media)+AND+(Ltd)+AND+(v)+AND+(Weaver)+AND+(Or)
http://www.bailii.org/ew/cases/EWCA/Civ/2007/118.html
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"The Executive accordingly covenants with the Company that…he will not 
(other than for and on behalf of the Company or any company in the Group) 
without the prior written consent of the Board (such consent to be withheld 
only so far as may be reasonably necessary to protect the legitimate interests 
of the Group) directly or indirectly: - 

3.1 At any time during the Restriction Period:- 

3.1.1 (Except as the holder, by way of bona fide investment only, of shares 
or securities listed dealt in or traded on a recognised stock exchange not 
exceeding 3% in nominal value of the securities of that class) be engaged or 
concerned or interested or participate in any business which is the same as 
or in competition with the Business or relevant part thereof anywhere in any 
Restricted Territory provided always that this paragraph shall not restrain the 
Executive from being engaged or concerned in any business concern in so far 
as the Executive's duties or work shall relate solely to:- 

(a) geographical areas where the business concern is not in competition with 
the Business; or 

(b) services or activities with which the Executive was not concerned to a 
material extent during the 12 months prior to the Termination Date (or, if 

earlier, the start of any Garden Leave Period)." 

 

16. The above clause was upheld. On the analysis in Egon Zehnder Ltd v Tillman, it would 

appear to be objectionable because of the share restriction. 

 

 

Covering shareholdings but keeping the non-compete valid: is it possible? 

 

17. It must be said that restrictive covenants frequently refer to not being ”concerned or 

interested” for a period of time after termination with a competitor, which a 

competitor, yet this is a point which is often overlooked when construing whether 

covenants are enforceable.  

 

18. I drafted a Model Covenant for the ELA Annual conference in 2014 and have revisited 

the draft. I would suggest that a non-compete clause as follows should work! 

 
[].1 You agree that you will  not, without written consent from the 

Board of Directors of the Company or [      ], whether directly or 

indirectly, and  whether through any company, firm, person or 

other entity, and whether as employee, servant or agent or 

otherwise,  howsoever for a period of [.....6…..] months after 
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the termination of your employment, in relation to any 

business which is or is likely to be wholly or partly in 

competition with the Business of the Company  [or Group]:   

[].1.1. hold any position as director, officer, employee, 

consultant, partner, principal or agent, which is 

the same as or similar to the position that you 

held or the business or activities that you carried 

out in the last 12 months before the Termination 

Date or on the Termination Date and which will 

or may involve you using Confidential 

Information of the Company in order to fulfil the 

duties of that position. 

[].1.2. hold any position as director, officer, employee, 

consultant, partner, principal or agent, which is 

the same as or similar to the position that you  

held or the business of activities that you carried 

out  in the last 12 months before the 

Termination Date  or on the Termination Date   

and  which will or may involve you  approaching 

Clients or Customers of the Company who you 

became aware of by reason of your business of 

activities with the Company in the last 12 

months before the Termination Date  or on the 

Termination Date.  

 []1.3. give financial assistance whether directly or 

indirectly to any such competitive business 

where such financial assistance is to a direct 

competitor of the Company.  

Provided that this clause []1. does not apply to the holding of 

shares.  

 

[].2. As an entirely separate and self-standing provision, you shall be 

permitted to own any shares or debentures, whether jointly or 

alone in any competitive business for investment purposes, 

provided that: 

[]2.1. during employment the ownership of such shares 

does not give rise to a conflict of interest and is no more 

than [] percent.  

[]2..2.  after employment there shall be no restriction on 

the number of shares that may be held, provided that 

for a period of  six months after termination you do not 

use your position as a shareholder to actively 
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participate in any activities which are  competitive to 

the Company. 

 

 

 

[].3.  For a period of […..6…..] months after the termination of your 

employment, in relation to any business which is or is likely to 

be wholly or partly in competition with the Business of the 

Company  [or Group] you shall not,  without written consent 

from the Board of Directors of the Company or [      ],  hold any 

position as director, officer, employee, consultant, partner, 

principal or agent, which is the same as or similar to the position 

that you held when you were an director or employee of or 

engaged by  the Company [or Group] where that position 

requires or might be reasonably be thought by the Company  to 

require you  to disclose or make use of any Confidential 

Information belonging to the Company  in order to carry out the  

duties or to promote or further such business. For this purpose 

Confidential Information shall mean [LIST or DEFINITION or 

REFER BACK TO THE CLAUSE ABOVE].  

 

[].4. Nothing in the above clauses shall prevent you from taking up 

employment with a competitor of the Company or Group in a 

different capacity which does not involve the use of the 

Confidential Information. Provided that the other provisions of 

this Agreement shall remain applicable.  

 

19. It is hoped that the above clause gets over the issue of shareholding in restrictive 

covenant 

 

 

 

       MICHAEL DUGGAN QC 

28TH July 2017 

 

  



9 

 

 

 

 

 

 
4th Edition of Contracts due 
Autumn 2016 
 

 

Michael Duggan QC practices from 
Littleton Chambers. 
md@littletonchambers.co.uk 
mdugg@aol.com 
dugganpress@aol.com 
https://uk.linkedin.com/in/michaelduggan1 

 
3 Kings Bench Walk North, 

    London,  Temple EC4 Y7HR. 
    mduggan@littletonchambers.co.uk &       
    mdugg@aol.com 

Telephone: 02077978600.  Facsimile: 02077978699/85 Mobile: 07957365302 
 

mailto:md@littletonchambers.co.uk
mailto:mdugg@aol.com
mailto:dugganpress@aol.com
https://uk.linkedin.com/in/michaelduggan1

