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1. By Employment Tribunals (Constitution and Rules of Procedure) Regulations 

2013/1237, Schedule 1, paragraph 37: 

 

(1) At any stage of the proceedings, either on its own initiative or on the 
application of a party, a Tribunal may strike out all or part of a claim or 
response on any of the following grounds— 
(a) that it is scandalous or vexatious or has no reasonable prospect of 
success; 
(b) that the manner in which the proceedings have been conducted by or on 
behalf of the claimant or the respondent (as the case may be) has been 
scandalous, unreasonable or vexatious; 
(c) for non-compliance with any of these Rules or with an order of the 
Tribunal; 
(d) that it has not been actively pursued; 
(e) that the Tribunal considers that it is no longer possible to have a fair 
hearing in respect of the claim or response (or the part to be struck out). 
(2) A claim or response may not be struck out unless the party in question 
has been given a reasonable opportunity to make representations, either in 
writing or, if requested by the party, at a hearing. 

 

 

2. The issue of striking out a discrimination  or whistleblowing claim  gives rise to their own 

specific difficulties; in particular, it may often be a matter of inference whether a person 

has been treated in a certain way because of the existence of a protected characteristic 

or because a protected disclosure was made. The Tribunal may therefore be loath to 

strike out a claim until it has heard the evidence and decided who is to be believed. The 

position was stated as follows in in Eszias v North Glamorgan NHS Trust [2007] IRLR 

603 in which Maurice-Kay LJ stated: 

 



“It seems to me that on any basis there is a crucial core of disputed 
facts in this case that is not susceptible to determination otherwise 
than by hearing and evaluating the evidence. It was an error of law 
for the employment tribunal to decide otherwise. In essence that is 
was Elias J held. I do not consider that he put an unwarranted gloss 
on the words 'no reasonable prospect of success'. It would only be 
in an exceptional case that an application to an employment tribunal 
will be struck out as having no reasonable prospect of success when 
the central facts are in dispute. An example might be where the facts 
sought to be established by the applicant were totally and 
inexplicably inconsistent with the undisputed contemporaneous 
documentation. The present case does not approach that level.” 

3. On the face of this dicta, where there is a dispute that involves the reconciliation of oral 

evidence, it is unlikely that a strike out application would be appropriate, especially 

where it is a question of deciding who is to be believed. The evidence must be tested at 

trial. In Mr Jatto v  Goodloves, Solicitors and others [UKEAT/0300/07] the position was 

put as follows: 

“It is appropriate to use a PHR to strike-out as misconceived or having 
no reasonable prospect of success (a) when there is no factual dispute 
to be resolved, (b) when such facts as are disputed are insignificant 
or peripheral to the principal issue to be decided, (c) where there are 
important facts but they can be resolved summarily by reference to 
the documents.” 

4. A restrictive approach to when strike out will be appropriate was put in Balls v Downham 

Market High School [2011] IRLR 217, EAT, in which Lady Smith stated the test to be as 

follows: 

Where strike out is sought or contemplated on the ground that the 
claim has no reasonable prospects of success, the structure of the 
exercise that the tribunal has to carry out is the same; the tribunal 
must first consider whether, on a careful consideration of all the 
available material, it can properly conclude that the claim 
has no reasonable prospects of success. I stress the word 'no' because 
it shows that the test is not whether the claimant's claim is likely to 
fail nor is it a matter of asking whether it is possible that his claim will 
fail. Nor is it a test which can be satisfied by considering what is put 
forward by the respondent either in the ET3 or in submissions and 
deciding whether their written or oral assertions regarding disputed 
matters are likely to be established as facts. It is, in short, a high test. 
There must be no reasonable prospects. 

5. The Claimant will argue in a discrimination or PID claim that the evidence must be heard 

and a strike out cannot take place where there is conflict of evidence. However, the 



Employment Appeal Tribunal in Eastman v Tesco Stores Ltd [UKEAT/0143/12/SM]  on 

5th October 2012 adopted an approach that permitted a strike out to be made where 

there were contested facts.  The Claimant had applied for and been granted a career 

break. It was her case that she was told she would be able to come back. The 

Respondent contended that she would have filled in a form which stated there was no 

guarantee of a job. The Employment Judge heard evidence and decided that  (1) the 

Claimant received the Respondent's career break booklet and completed the career 

break application at the back of the booklet, leading to the pro forma letter (2) she was 

sent a form P45 in about August 2007 and (3) as to the Claimant's oral evidence that 

she was told her she could definitely return to her job at the end of her career break, 

having heard evidence the Judge decided that there was no express agreement that the 

Claimant could return to her old job on the termination of the career break. 

 

6. The Employment Judge found it inherently implausible that any manager would give the 

impression that an employee could be guaranteed a return to their old job four years 

hence, given the inevitable uncertainties about whether a vacancy could be confidently 

predicted years in advance. The Claimant claimed unfair dismissal. The claim was struck 

out as having no reasonable prospect of success. On appeal, HHJ Clark stated: 

 

Whereas historically strike-out claims in the civil courts in my 
experience and recollection invariably proceeded on the basis that no 
evidence was called and that the Claimant's case was taken at its 
highest, that is not the position under the rules in PHRs before 
Employment Tribunals, including PHRs convened to consider an 
application, as in this case, by the Respondent for the claim to be 
struck out under r 18(7)(b). The rule makes it clear that the tribunal or 
judge may hear evidence as well as considering oral or written 
representations, and indeed take into account documentary 
evidence. That is what Employment Judge Zuke did. I simply cannot 
accept the submission made by Mr Caiden that it was not open to the 
Employment Judge at the PHR to resolve core factual disputes. Having 
heard the evidence, he was, in my judgment, entitled to resolve the 
factual dispute as to whether or not the Claimant completed the 
application form that appears at the back of the career break booklet 
and secondly as to whether or not she was given an oral guarantee 
that she could return definitely to her old job at the end of the career 
break by Yinka. That is the material distinction between the present 
case and the cases of Ezsias and Balls. In those cases, factual disputes 
remained unresolved at the PHR; in the present case, the two factual 
disputes I have referred to were resolved by the Employment Judge 
against the Claimant. Having so resolved them, he was entitled to 
conclude on that factual basis that the unfair dismissal claim had no 



reasonable prospect of success for the reasons that he gives at para 
31 and that are not themselves the subject of this appeal before me. 

 
7. Thus, there may be a strike out where contested facts are resolved at a hearing.  The 

above case was that of unfair dismissal and the Tribunals appear to have continued to 

take a restrictive view of strike outs in discrimination and PID claims. This is explicable 

on the basis that there will infrequently be overt evidence and a Tribunal will wish to 

draw inferences based on all the evidence. 

 

8. However, Ahir v British Airways PLC shows that, in certain cases, a strike out my be 

justified in a discrimination claim.  The Claimant had been a member of ground staff 

with airside security clearance. The human resources department had received an 

anonymous letter claiming that the  Claimant had lied on his CV about the reason for 

him leaving his former employment, and that he had, in fact, been dismissed for 

misconduct. He was dismissed for misconduct arising from the dishonesty involved in 

his false CV. He issued various claims against the Respondent, complaining of 

victimisation, discrimination, unfair dismissal and wrongful dismissal. He admitted that 

he had lied on his CV, but contended that the Respondent had already been aware of 

the circumstances of his departure from his previous employer, and that it had 

concocted the anonymous letter as part of a plan to get rid of him as a troublemaker. 

 
9. The ET struck out the Claimant's claims of dismissal tainted by victimisation, contrary to 

section 27 of the Equality Act 2010; of unfair dismissal, pursuant to Regulation 6(1) of 

the Fixed-Term Employees (prevention of Less Favourable Treatment) Regulations 2002  

and of wrongful dismissal.  The EAT dismissed an appeal. 

 
10. It was held by the Court of Appeal that the test for strike out under r.37, that a case had 

no reasonable prospect of success, was lower than the test in previous versions of the 

rule, namely that the claim was frivolous and had no prospect of success. The CA noted 

that Tribunals should not be deterred from striking out claims where there were 

disputed facts provided that they were satisfied that they had no reasonable prospect 

of success. There was nothing surprising in the respondent's serious treatment of the 

employee, especially one with airside clearance, who had been dishonest. There was a 

well-documented and innocent explanation for the appellant's dismissal and there was 

no material supporting the appellant's case. Cases could not be allowed to proceed 

simply on the basis of assertions. The tribunal could not be criticised for striking out the 

appellant's claims. 



 
11. It is to be noted that the claims did involve discrimination: the victimisation claim was 

put on the basis that the Claimant was dismissed because he had made a complaint of 

race discrimination. In the EAT, HHJ Eady had stated that the: 

 
“…Respondent had clear grounds for the dismissal and that those were not in 

dispute provides an answer to the wrongful dismissal claim. It would not, 

however, necessarily provide a final answer to the claims under Regulation 6 

of the 2002 Regulations and of victimisation. In these respects, I was initially 

troubled by what might be seen as the ET's failure to expressly acknowledge 

this point (in particular, at paragraph 22 of the strike out Judgment). Was that 

a failure to acknowledge the need to scrutinise the employer's reason for its 

decision, regardless of the implausibility of the Claimant's case?...I note the 

ET's careful recitation of the narrative history at paragraphs 8 to 15. I do not 

understand there to have been any dispute of fact as to what is there 

recorded. The Claimant was contending that the anonymous letter was a 

concoction, but it was not in dispute that its content was then considered by 

a further five managers, who each separately took the view that it warranted 

disciplinary action, ultimately resulting in the decision that the Claimant 

should be dismissed. For the Claimant's case to have any prospect of success, 

therefore, an ET would have to find that six separate managers had each 

permitted the background issues of the Claimant's protected acts to taint 

their decision making, although there was no evidential basis for stating that 

each of those managers was aware of those issues (those protected acts) and 

albeit that the Claimant had admitted that he had indeed falsified information 

on his CVs… This was a rare case that warranted a striking out at the 

preliminary stage, and I duly dismiss the appeal.” 

 

 
12.    
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