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AGENCY AND THE AWR 2010 

BETRIEBSRAT DER RUHRLANDKLINIK GGMBH V 
RUHRLANDKLINIK GGMBH 
Case C-216/15 (ECLI:EU:C:2016:883) 
Article 1(1) and (2) of Directive 2008/104/EC of the European 
Parliament and of the Council of 19 November 2008 on temporary 
agency work must be interpreted as meaning that the scope of that 
directive covers the assignment by a not-for-profit association, in 
return for financial compensation, of one of its members to a user 
undertaking for the purposes of that member carrying out, as his 
main occupation and under the direction of that user undertaking, 
work in return for remuneration, where that member is protected 
on that basis in the Member State concerned, this being a matter 
for the referring court to determine, even if that member does not 
have the status of worker under national law on the ground that he 
has not concluded a contract of employment with that association. 

[2017] IRLR 
194, 
February 

 IDS Issue 
1064 – 
March 
2017 

AMISSAH AND OTHERS V TRAINPEOPLE.CO.UK LTD 
(DISSOLVED) AND ANOTHER  
UKEAT/0187/16/DA 

(SITTING ALONE) 
SUMMARY 
JURISDICTIONAL POINTS - Agency relationships 
Principles on which compensation to be assessed to be paid by hirer 
in circumstances in which it has been held liable for infringement of 
Regulation 5(1) Agency Workers Regulations 2010. 
“The traditional method of calculating loss is to compare what 
actually happened with what should have happened but for 
the infringement or breach; it is the difference”. 

[2017] 
IRLR 
318, 
April 

[2017] ICR 
581 

 

Smith v United Kingdom 
Application no. 54357/15 
The European Court of Human Rights  
 The Claimant was was denied  statutory protection under British 
law in respect of trade union membership rights because he was not 
an employee of the end user. The law was extended in 2004 to cover 
worker status, but this was not made retrospective and did not 
assist Mr Smith, a trade union activist who left the construction 
industry in 2001 after being unable to find work. The Claimant 
asserted that the collection and use of his confidential data by way 
of a blacklist contravened the right to private life under Article 8, 
and that there was a violation of his trade union rights contrary to 
Article 11. The European Court of Human Rights accepted that the 
retention of personal data interfered with the applicant's Article 8 
rights. However, held that he could not claim to be a “victim” of a 
violation because “the legal framework provided a combination of 
domestic remedies which proved to be effective in the applicant's 
case, resulting in an acknowledgment of the violation of the 
applicant's rights, and giving appropriate redress”, including that he 
had settled a High Court claim against a group of construction 
companies on being offered £50,000 compensation. 

[2017] 
IRLR 
771 
August  

 IDS Brief 
2017, 
1073, 11-
13 

http://www.bailii.org/eu/cases/EUECJ/2016/C21615.html
http://www.bailii.org/eu/cases/EUECJ/2016/C21615.html
http://employmentappeals.decisions.tribunals.gov.uk/Public/Upload/16_0187fhwwATDA.doc
http://employmentappeals.decisions.tribunals.gov.uk/Public/Upload/16_0187fhwwATDA.doc
http://www.bailii.org/eu/cases/ECHR/2017/805.html
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx#{
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BONUS AND COMMISSION 

BROGDEN AND ANOTHER V INVESTEC BANK PLC 

[2016] EWCA Civ 1031 
Moore-Bick LJ (Vice-President) and Christopher Clarke 
LJ 
The High Court had been right to hold that the expression “EVA 
generated by the Equity Derivative business” meant the amount 
calculated as the EVA of the SED desk using the method normally 
used by the bank to calculate the measure of performance known as 
EVA for each business unit. However, the court had not been right 
to hold that the contracts had given the bank a discretion in the 
established sense in relation to the manner in which EVA had been 
calculated. Having been told that in the operation of its existing 
systems the bank had used the term “EVA” to mean revenue, minus 
costs, minus cost of capital, all calculated before tax, and that EVA 
for the new desk would be calculated in the same way as that for 
other business units, the claimants had a right to have the EVA for 
the SED desk calculated in that way and the bank's obligation had 
correspondingly been limited. In the circumstances, the principles 
relating to the limits that could be placed on the exercise of a 
contractual discretion had no application. 

[2017] IRLR 
90, January  

  

WATSON AND OTHERS V WATCHFINDER.CO.UK 
LIMITED 
[2017] EWHC 1275 (Comm) 
HIS HONOUR JUDGE WAKSMAN QC 
(sitting as a Judge of the High Court) 
The Court construed a term in a share option agreement providing 
that the option could only be exercised with the consent of the 
company's board. The court held that it could not be the correct 
construction of the clause that the board had an unconditional right 
to veto the exercise of the options. " If there is, therefore, to be a 
limit on the discretion, it is now well-established that whether as a 
matter of construction or the implication of a term, the Court may 
find that such a discretion is to be exercised in a way which is not 
arbitrary, capricious or irrational in the public law sense. This is not 
inevitable in every case but in my judgment it is clearly so here. 
There is an obvious potential conflict of interest as far as the existing 
shareholders of Watchfinder are concerned since the grant of 
further shares would dilute their own holdings and/or restrict at 
least to some extent their availability for other investors who may 
have to pay much more. See the Supreme Court decision in 
Braganza v BP Shipping [2015] 1 WLR 1661 at paragraphs 27-31, 52-
53 and 102-103." 

   

http://www.bailii.org/ew/cases/EWCA/Civ/2016/1031.html
http://www.bailii.org/ew/cases/EWHC/Comm/2017/1275.html
http://www.bailii.org/ew/cases/EWHC/Comm/2017/1275.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKSC/2015/17.html
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COMPENSATION     

ZEBROWSKI V CONCENTRIC BIRMINGHAM LTD 
UKEAT/0245/16/DA 
 EAT. THE HONOURABLE MRS JUSTICE ELISABETH LAING DBE 
The EAT holds that an employment tribunal’s approach to 
compensation for unfair dismissal was ambiguous when it found 
that there was a 60% chance that the employee would have been 
dismissed after a fair procedure but then appeared to limit the 
employee’s compensation to two months from the date of his 
dismissal. SUMMARY 
UNFAIR DISMISSAL - Compensation 
UNFAIR DISMISSAL - Polkey deduction 
 The Employment Appeal Tribunal (“the EAT”) allowed an appeal 
from the Employment Tribunal (“the ET”).  The ET held that the 
Claimant had been constructively dismissed.  The EAT held that 
paragraph 169 of the ET’s Judgment, in which it decided its approach 
to the compensation which it would award the Claimant, was 
ambiguous.  The ET held that there was a 60 per cent chance that 
the Claimant would have been dismissed after a fair procedure.  The 
EAT held that, in that situation, it was not open to the ET to limit the 
Claimant’s compensation to the losses suffered in the two months 
after dismissal, because the ET was not, on its own findings, 100 per 
cent confident that the Claimant would have been dismissed after a 
fair procedure.  It would have been open to the ET either, to 
compensate the Claimant fully for two months (subject to 
mitigation) and after that to reduce his compensation by 60 per 
cent, or to reduce his compensation by 60 per cent throughout.  The 
EAT remitted the case to the ET for it to explain, before assessing the 
appropriate compensation, which of those two options it had 
decided on at paragraph 169 of its Judgment and for it then to 
assess that compensation accordingly. 
 

  IDS Issue 
1067 – 
April 2017 

Clegg v The Estate and Personal Representatives of Pache and 
others  
[2017] EWCA Civ 256 
LORD JUSTICE McCOMBE 
LORD JUSTICE BRIGGS 
and 
LADY JUSTICE THIRLWALL 
The usual burden of proof was reversed so the account should not 
be limited to those transactions that the claimant had proved a 
sufficient connection with a breach of fiduciary duty. The defendant 
had taken steps to conceal his conduct and, in the circumstances, 
justice required the account to be taken on the basis that all profits 
during the relevant period were accountable, subject to any profits 
that the defendant could show were independently earned. 
Where a trustee pays trust property in breach of trust to a person 
who is in fact a stranger to the trust (rather than a beneficiary) and 
who receives it as a pure volunteer, then the recipient is bound by 

   

http://www.bailii.org/uk/cases/UKEAT/2017/0245_16_3101.html
http://www.bailii.org/ew/cases/EWCA/Civ/2017/256.html
http://www.bailii.org/ew/cases/EWCA/Civ/2017/256.html
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the beneficiaries' interest in the property paid, so that the 
beneficiary may make a proprietary claim for its return, or a tracing 
claim for its proceeds, or a claim into a fund within which the 
recipient has mixed the property with his or her own property. 
There is no requirement that the recipient have notice of the 
beneficiary's interest at the time of receipt, providing that the 
recipient knows about it before disposing of the property. 
University of Sunderland v Drossou  
UKEAT/0341/16 

THE HONOURABLE MRS JUSTICE SLADE DBE 

(SITTING ALONE) 
SUMMARY 

UNFAIR DISMISSAL - Reinstatement/re-engagement 
UNFAIR DISMISSAL - Compensation 
 The amount of a week’s pay for the purposes of calculating in 
accordance with Employment Rights Act 1996 section 124(1ZA)(b) 
the upper limit of compensation which may be awarded under 
section 123, applying section 221(2), is the amount of remuneration 
payable under the contract of employment.  This can include 
pension contributions paid by the employer to a pension fund.  
Section 221(2) is to be contrasted with section 27(1) which defines 
wages as any sums “payable to the worker” and therefore only 
applies to sums payable to a Claimant.  Failing to make a reduction 
in the basic award under section 122(2) where the Claimant had 
been found to have contributed to her dismissal by her conduct and 
had her compensatory award reduced by 35 per cent was perverse.  
RSPCA v Cruden [1986] IRLR 83 applied. 

   

Pereira de Souza v Vinci Construction (UK) Ltd 
[2017] EWCA Civ 879 
Court of Appeal 
LORD JUSTICE GROSS 
LORD JUSTICE UNDERHILL and 
LORD JUSTICE LINDBLOM 
Tribunals in England and Wales must increase compensation for 
injury to feelings and personal injury in discrimination cases by 10%, 
in line with the Court of Appeal's decision in Simmons v Castle. The 
amount awarded by an employment tribunal in respect of a 
particular head of loss should be the same as if an award in respect 
of the identical loss had fallen to be made in the County Court. The 
various forms of discrimination defined in Part 2 of the Act are 
conceptually the same whether the acts giving rise to them fall 
under Part 5 ("work"), over which the employment tribunals have 
jurisdiction, or under one of the other Parts where jurisdiction lies 
with the County Court. The injury to feelings or psychiatric injury 
caused by an act of discrimination in the workplace is not inherently 
different from the same injury caused by an act of discrimination in, 
say, an educational context (which would fall under Part 6). It would 
be unacceptable for the approach to compensation to be different 
depending on the Part of the Act under which liability arises – or, 
more particularly, for an injury of the same level of seriousness to 
attract a different award. 

[2017] 
IRLR 
844. 
Sept 

 IDS Brief 
1074 

http://www.bailii.org/cgi-bin/format.cgi?doc=/uk/cases/UKEAT/2017/0341_16_1306.html&query=(University)+AND+(of)+AND+(Sunderland)+AND+(v)+AND+(Drossou)
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2017/879.html&query=(Pereira)+AND+(de)+AND+(Souza)+AND+(v)+AND+(Vinci)+AND+(Construction)+AND+((UK))+AND+(Ltd)
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Small v Shrewsbury and Telford Hospitals NHS 

[2017] EWCA Civ 882 

LORD JUSTICE LLOYD JONES 
and 
LORD JUSTICE UNDERHILL 

A Tribunal ought to have considered whether to award 
compensation for long-term loss of earnings to a claimant whose 
employment was terminated because he had made a protected 
disclosure. In the particular circumstances of this case, the 
Employment Tribunal ought indeed to have considered whether the 
Appellant had a claim in respect of his loss after 21 November 2013 
(in other words, a Chagger claim), which would in principle include a 
stigma claim. The Tribunal had before it, in the form of the passages 
from the Appellant's witness statement which I have read, very 
explicit evidence that he was suffering a loss extending into the 
indefinite, and probably long-term, future, partly (though not only) 
due to the stigma associated with the circumstances in which he was 
dismissed and/or his consequent claim against the Trust. 

 

  IDS Brief 
2017, 
1078, 16 

Hartley v King Edward College 

[2017] UKSC 39 

 Lady Hale, Deputy President 

Lord Clarke 
Lord Wilson 
Lord Hughes 
Lord Gill (Scotland) 
Whether sixth form college teachers who went on strike should have 
their wages docked at 1/365th of annual salary in accordance with 
the Apportionment Act 1870, as their union claimed (a “calendar 
days'” calculation), or whether the deduction should be at the rate 
of 1/260th, as the employer contended, reflecting only the 260 days 
per year when the claimants could be required to work and paid 
holiday. It was held that there is an annual contract, the salary must 
be apportioned on a calendar day basis over 365 days, which yields a 
daily figure of 1/365th. Per Lord Clarke: “the difficulty with 1/260th 

is that, given that the work done by the teachers described above 
was not limited to work during week days, it makes no sense to 
choose a calculation of 1/260th of the annual salary, which 

assumes only week day working.” 

The principle of equal daily accrual applies unless excluded “by a 
clear inconsistent clause”, in accordance with s.7 of the 
Apportionment Act, which provides that the Act will not apply 
where it is “expressly stipulated that no apportionment shall take 
place”. There was no such clear clause in this case. 

[2017] 
IRLR 
763. 
August 

[2017] ICR 
774 

 

BAE SYSTEMS (OPERATIONS) LTD V KONCZAK  
CA 
LADY JUSTICE GLOSTER 
(Vice President of the Court of Appeal (Civil Division)) 
LORD JUSTICE UNDERHILL 
and 
LORD JUSTICE IRWIN 

[2017] 
IRLR 
893 
Oct 

[2018] ICR 
1 

IDS Brief 
2017, 
1080, 3-6 

http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2017/882.html&query=(Small)+AND+(v)+AND+(Shrewsbury)+AND+(Telford)+AND+(Hospitals)+AND+(NHS)
http://www.bailii.org/uk/cases/UKSC/2017/39.html
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2017/1188.html&query=(BAE)+AND+(Systems)+AND+((Operations))+AND+(Ltd)+AND+(v)+AND+(Konczak)
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Where a Claimant's injury has multiple causes the tribunal should try 
to identify a rational basis on which the harm suffered can be 
apportioned between a part caused by the employer's wrong and a 
part which is not so caused. Underhill LJ stated that "because the 
distinction is easily overlooked, that the exercise is concerned not 
with the divisibility of the causative contribution but with the 
divisibility of the harm. In other words, the question is whether the 
tribunal can identify, however broadly, a particular part of the 
suffering which is due to the wrong; not whether it can assess the 
degree to which the wrong caused the harm.” After  a series of 
stressful incidents, the claimant's line manager made a remark to 
the effect that women take things more emotionally than men, 
while men tend to forget things and move on. This was seen as the 
“last straw” and the Claimant was signed off with work-related 
stress. She never returned, continuing to suffer from mental illness. 
An employment tribunal held that the comment had caused the 
illness and that the employer was liable for all losses flowing from it, 
which were assessed as £360,178.60. The Court of Appeal ruled that 
the tribunal was entitled to find that the injury was not divisible. 

 

Small v Shrewsbury and Telford Hospitals NHS Trust  
[2017] EWCA Civ 882 
LORD JUSTICE LLOYD JONES 
and 
LORD JUSTICE UNDERHILL 
The tribunal made an award for future loss which extended no 
further than the date the claimant's replacement was dismissed. 
Lord Justice Underhill noted that the Tribunal had a statement from 
the Claimant  “that he was suffering a loss extending into the 
indefinite, and probably long-term, future, partly (though not only) 
due to the stigma associated with the circumstances in which he was 
dismissed and/or his consequent claim against the Trust. The 
tribunal itself, in the context of its consideration of the other heads 
of claim, found that the consequences of the dismissal appeared to 
be 'career-ending'.” Lord Justice Underhill  concludeD that the 
tribunal should have considered whether the claimant should have 
received some, and if so what, compensation for the pecuniary 
consequences of his loss after the date the replacement was 
dismissed. 

[2017] 
IRLR 
889 
Oct 

 IDS Brief 
2017, 
1078, 16 

http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2017/882.html&query=(Small)+AND+(v)+AND+(Shrewsbury)+AND+(Telford)+AND+(Hospitals)+AND+(NHS)+AND+(Trust)
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COMPROMISE and SETTLEMENT AGREEMENTS     

VANDEN RECYCLING LTD v KRAS RECYCLING BV 
[2017] EWCA Civ 354 
CA (Civ Div) (Black LJ, Hamblen LJ) 
A consent order by which a tortfeasor agreed to pay a specified sum 
in damages to the claimant in full and final settlement of the claims 
against it was, in substance and effect, the same as an order made 
following a judgment. It was a judgment by consent and its 
satisfaction would bar claims against tortfeasors liable for the same 
damage. 

   

DEPARTMENT FOR WORK AND PENSIONS V BRINDLEY  
UKEAT/0123/1 
THE HONOURABLE MRS JUSTICE ELISABETH LAING DBE 
The EAT has upheld a tribunal's decision that it had jurisdiction to 
hear a disability discrimination claim because the claim was not 
barred by the terms of the COT3 under which a previous claim had 
been settled. 

   

POTTER & ORS V MAYR-MELNHOF PACKAGING UK LTD 
CA (CIV DIV)  
UNDERHILL LJ, LINDBLOM LJ, THIRLWALL 
By a settlement agreement, the defendant agreed to 90 days of 
gross pay for all employees. The defendant understood that 
settlement term to mean a period of 90 calendar days, whereas the 
claimants understood it to mean a day's pay multiplied by 90. The 
claimant's interpretation would result in a higher payment. The CA 
held that the judge's interpretation of "90 days gross pay" as one 
day's pay multiplied by 90, in the context of a settlement agreement 
between an employer and redundant employees, was incorrect. 
Rather than considering the natural meaning of the words in 
isolation and then in the context of the case, he should have taken a 
holistic approach and considered the term in the context of the case. 
The correct interpretation was 90 calendar days. 

   

UNIVERSITY OF SUNDERLAND V DROSSOU  
UKEAT/0341/16/RN 
Mrs Justice Slade 
Whether the calculation of a week's pay for the purpose of the limit 
on the unfair dismissal compensatory award imposed by 
s.124(1ZA)(b) of the Employment Rights Act 1996 (ERA) should 
include the employer's pension contributions. A weeks pay is 
defined as “the amount of remuneration for the average number of 
weekly normal working hours”. Mrs Justice Slade pointed out that 
“unlike the definition of wages in s.27(1), that in s.222(2) does not 
specify to whom the remuneration is to be paid in order to fall 
within the provision.” On that basis, she concludes that “a 
'conventional' approach cannot outweigh the statutory language 
when deciding whether a week's pay for the purposes of 
the ERA includes pension contributions made by an employer on the 
employee's behalf. In construing s.222 it is material to look at other 
provisions in the same Act as an aid. In my judgment, the use of the 
words 'sums paid to the worker' in the s.27 definition of wages for 

[2017] 
IRLR 
1087 
Dec 

  

http://www.bailii.org/ew/cases/EWCA/Civ/2017/354.html
http://www.bailii.org/uk/cases/UKEAT/2016/0123_16_1711.html
https://assets.publishing.service.gov.uk/media/59fb11daed915d7bfae5820e/University_of_Sunderland_v_Ms_K_Drossou_UKEAT_0341_16_RN.pdf
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the purposes of Part II of the ERA and their absence from s.221(2) in 
referring to a week's pay in Part X for the purposes of the upper limit 
on a compensatory award for unfair dismissal is conclusive against 
construing a week's pay in that provision as requiring payment to 
the employee. The legislature has shown by the wording of s.27 that 
where it has intended remuneration to be restricted to amounts 
paid directly to the employee the words 'to the employee' have 
been inserted.” Thus pension contributions are to be included.  
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CONTRACTS OF EMPLOYMENT 

DEPARTMENT FOR TRANSPORT V SPARKS AND OTHERS 
[2016] EWCA Civ 360. 
Lord Dyson MR; McCombe LJ; David Richards LJ 
A  provision relating to absence management set out in a staff 
handbook, including a "trigger point" (number of absences) which 
could lead to formal absence management, had been incorporated 
into employees' contracts of employment. 
When considering whether a provision was apt for incorporation 
into a contract between employer and employee, the starting point 
was the language of the employment documents as a whole. 
Contractual intention when expressed in a written document must 
be ascertained in accordance with ordinary principles of contractual 
construction. However, where a document was incorporated by 
general words it was necessary to ask whether any particular part of 
the document was apt to be a term of the contract. There was no 
inconsistency in sickness management procedures being largely 
matters of guidance and good practice, but with specific provisions 
relating to that subject having contractual force (see paras18, 28 of 
judgment). The words introducing the handbook into the 
employer/employee relationship pointed to a distinct flavour of 
contractual incorporation while preserving the question as to the 
aptness of any provision to incorporation. That theme continued in 
the introduction to Part A Chapter 10 on ill health which stated that 
paragraphs 10.1.2 to 10.1.23 set out "terms and conditions of 
employment relating to sick leave". Annex A set out the procedures 
that could be invoked whenever a manager believed that 
attendance was unsatisfactory. It was not surprising that a 
contractual limit upon that might be set out in a clause such as 
paragraph 10.1.18. That could be contrasted with the clauses in 10.3 
which were stated to be "guidance and procedures" for helping 
employees and managers to address sickness absence. That section 
introduced the provisions as "policy". The provision in paragraph 
10.1.18 was separate from that policy section of the sickness 
management arrangements. The introductory words and the terms 
of the provision itself indicated that it was designed to confer a right 
on employees over and above the good practice guidance in the 
policy section of the handbook. The provision was not simply part of 
a general code or policy; it went beyond a mere framework for 
discussion or prompts for managers. Having regard to its language, 
its place in the documents and the introductory words of Chapter 
10, the clause was apt for incorporation as a contractual term. 

[2016] WLR(D) 
 
[2016] IRLR 
519,  
July 2016 

[2016] ICR 
695 

IDS Issue 
1061 – 
January 
2017 

Pimlico Plumbers Ltd and another v Smith 
[2017] EWCA Civ 51 
SIR TERENCE ETHERTON, MR 
LORD JUSTICE DAVIS 
and 
LORD JUSTICE UNDERHILL 
The respondent, Gary Smith, was a worker within the meaning of 
section 230(3)(b) of the Employment Rights Act 1996 ("the ERA") 

[2017] IRLR 
323, April 

[2017] 
I.C.R. 657 

IDS Issue 
1066 – 
April 2017 

http://www.bailii.org/ew/cases/EWCA/Civ/2016/360.html
http://www.bailii.org/ew/cases/EWCA/Civ/2017/51.html
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and regulation 2(1) of the Working Time Regulations 1998 ("the 
WTR") and his working situation fell within the definition of 
"employment" in section 83(2)(a) of the Equality Act 2010 ("the EA") 
during the period that he worked for the first appellant, Pimlico 
Plumbers Limited ("PP"). “Firstly, an unfettered right to substitute 
another person to do the work or perform the services is 
inconsistent with an undertaking to do so personally. Secondly, a 
conditional right to substitute another person may or may not be 
inconsistent with personal performance depending upon the 
conditionality. It will depend on the precise contractual 
arrangements and, in particular, the nature and degree of any fetter 
on a right of substitution or, using different language, the extent to 
which the right of substitution is limited or occasional. Thirdly, by 
way of example, a right of substitution only when the contractor is 
unable to carry out the work will, subject to any exceptional facts, 
be consistent with personal performance. Fourthly, again by way of 
example, a right of substitution limited only by the need to show 
that the substitute is as qualified as the contractor to do the work, 
whether or not that entails a particular procedure, will, subject to 
any exceptional facts, be inconsistent with personal performance. 
Fifthly, again by way of example, a right to substitute only with the 
consent of another person who has an absolute and unqualified 
discretion to withhold consent will be consistent with personal 
performance.  
In the present case the ET was correct to find that, on the proper 
interpretation of the 2009 Agreement, Mr Smith undertook to 
provide his services personally within section 230(3)(b) of the ERA, 
regulation 2 of the WTR and the definition of "employment" in 
section 83(2) of the EA.  
The ET rightly stood back and asked and answered (in paragraphs 52 
and 53 of the decision) the over-arching question whether the 
better conclusion was that PP was a client or customer of Mr Smith's 
business or rather PP should be "regarded as a principal and Mr 
Smith was an integral part of PP's operations and subordinate to 
[PP]". In carrying out its evaluation and reaching its conclusion that 
it was the latter 

Newcastle upon Tyne NHS Foundation Trust v Haywood  
[2017] EWCA Civ 153 
The principal issue for the High Court was whether Mrs Haywood 
had received 12 weeks' notice of dismissal to expire before her 50th 
birthday on 20 July 2011 and therefore received a lower pension 
than she would have done if the notice period had expired on or 
after her 50th birthday. The CA held by a majority that the contents 
of the letter had to be communicated to the employee before it took 
effect. That is the effect of Geys, and in employment law, it is 
necessary for the employee to know where he or she stands. 
Accordingly, Mrs Haywood was entitled to receive her pension at 
the higher rate as there was no communication before 27 April and 
thus notice did not expire before her 50th birthday. Accordingly, the 
appeal would be dismissed. 
The notice has to be received even if sent by post and conversely 
receipt can occur even if the recipient never opens the letter. The 

[2017] IRLR 
629, July 

[2017] I.C.R. 
1370 

IDS Issue 
1069 – 
May 2017 
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authorities establish that, if a notice is physically delivered to a 
person's home, it is not necessarily received by him. The position 
under general law is that when a letter is shown to have been sent 
to a person's last known address, and to have been delivered there 
(as where it is sent there by recorded delivery post, signed for and 
left there), the law would presume unless the contrary was shown 
that the party to whom the notice was addressed would have 
received it. But it is a rebuttable presumption. What happens in that 
situation is that the evidential burden shifts to that person to show 
he or she had not received it (it might after all have been eaten by 
the dog or swept away by a visiting plumber). In dealing with the 
matter that way, the law is not asymmetric. It works in the same 
way for both the employer and the employee. There is nothing in 
the authorities to the effect that once a notice has been delivered to 
a person's home, there is an irrebuttable presumption that it was 
received by that person. 
She did not need to read the letter, but she (or agent) needed to 
receive it. This was an exceptional case because cases do not generally 
turn, as this one did, on the precise date of receipt of a notice and 
receipt usually occurs shortly after delivery. 

SECRETARY OF STATE FOR JUSTICE V BETTS AND ORS 
EAT-UKEAT/0284/16/DA 
THE HONOURABLE MRS JUSTICE SIMLER DBE (PRESIDENT) 
(SITTING ALONE) 
SUMMARY 
JURISDICTIONAL POINTS - Fraud and illegality 
 The Claimants were engaged on sessional work in HMPS and their 
recruitment was not on merit on the basis of fair and open 
competition.  The question that arose subsequently was whether 
contracts of employment found to have existed by the Employment 
Tribunal were ultra vires in the circumstances. 
 Held:  The Employment Tribunal was wrong to draw a distinction 
between appointment and employment in the context of s.10(2) 
CRAGA 2010.  The mandatory requirement for all appointments to 
the Civil Service extends to both and operates as a statutory 
limitation on selection for all appointments as civil servants.  The 
contracts of employment are ultra vires, but the Claimants’ status as 
workers is unaffected.  The appeal was therefore allowed. 

 

 [2017] 

I.C.R. 

1130 

IDS Issue 
1069 – 
May 2017 

R (ON THE APPLICATION OF P AND ORS) V SECRETARY OF 
STATE FOR THE HOME DEPARTMENT AND ORS AND 
ANOTHER CASE 
[2017] EWCA Civ 321 
THE PRESIDENT OF THE QUEEN'S BENCH DIVISION 

(SIR BRIAN LEVESON) 

LORD JUSTICE BEATSON 

LADY JUSTICE THIRLWALL 

Court of Appeal.  

The Court of Appeal holds that the statutory criminal record 
disclosure scheme, which was revised following a previous Court of 
Appeal ruling that it breached Article 8 of the European Convention 

   

http://www.bailii.org/uk/cases/UKEAT/2017/0284_16_2004.html
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on Human Rights, remains non-compliant in some respects. Rules 
requiring that multiple convictions and certain offences designated 
as particularly serious must always be disclosed are not ‘in 
accordance with the law’, as required by Article 8(2). 
HERTFORDSHIRE COUNTY COUNCIL V DAVIES  
[2017] EWHC 1488 (QB) 
MRS JUSTICE ELISABETH LAING DBE 
The agreement between the Defendant and the  council amounted 
to a service occupancy. In those circumstances, there is a substantial 
body of statutory and common law authority in favour of a local 
authority seeking to regain its premises even though, in this case, 
the council no longer ran the school, did not require the bungalow 
for another caretaker and had no statutory housing functions. 

   

SECRETARY OF STATE FOR JUSTICE V BETTS  
Appeal No. UKEAT/0284/16/DA 
THE HONOURABLE MRS JUSTICE  SIMLER DBE (PRESIDENT) 
SUMMARY 
JURISDICTIONAL POINTS - Fraud and illegality 
 The Claimants were engaged on sessional work in HMPS and their 
recruitment was not on merit on the basis of fair and open 
competition.  The question that arose subsequently was whether 
contracts of employment found to have existed by the Employment 
Tribunal were ultra  vires in the circumstances. 

 Held:  The Employment Tribunal was wrong to draw a distinction 
between appointment and employment in the context of s.10(2) 
CRAGA 2010.  The mandatory requirement for all appointments to 
the Civil Service extends to both and operates as a statutory 
limitation on selection for all appointments as civil servants.  The 
contracts of employment are ultra vires  but the Claimants’ status as 
workers is unaffected.  The appeal was therefore allowed. 

[2017] IRLR 
804 
Sept 
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BORN LONDON LTD  V SPIRE PRODUCTION SERVICES LTD 
UKEAT/0255/16/LA 
HER HONOUR JUDGE EADY QC 
(SITTING ALONE) 
SUMMARY 
TRANSFER OF UNDERTAKINGS 
 Transfer of undertaking - notification of employee liability 
information - regulation 11 TUPE 
Born had taken over a contract from Spire in circumstances that 
amounted to a service provision change for TUPE purposes.  In 
providing information to Born prior to the transfer, Spire had stated 
that a non-contractual Christmas bonus was in place.  Born 
contended that this was wrong: in fact the bonus was contractual in 
nature and Spire had given incorrect employee liability information 
for the purposes of regulation 11 TUPE.   
Determining Born’s complaint under regulation 12 TUPE, the ET 
concluded it had no reasonable prospect of success: even assuming 
the bonus was contractual, regulation 11 had required Spire to 
provide particulars as defined by section 1 Employment Rights Act 
1996 (“ERA”); that did not require it to state whether or not 
remuneration was contractual.  EU law did not assist Born in this 
regard.  Its complaint was dismissed.  
On Born’s appeal.  
Held: dismissing the appeal 

The ET had correctly construed the obligation upon Spire: section 1 
ERA set out the requirements upon an employer in respect of a 
statement of employment particulars; those particulars were not 
limited to contractual terms and conditions and there was no 
obligation to state whether the matters to be set out were 
contractual or not; specifically there was no such obligation in 
respect of remuneration (specifying the method by which it was to 
be calculated did not mean an employer had also to state whether 
any particular aspect of remuneration was contractual).  The EU 
Directives relied on by Born did not assist: both Council Directive 
91/533/EU and Council Directive 2001/23/EC were concerned with 
entitlements and rights and obligations, more broadly defined than 
simply those which were properly to be defined as contractual in 
nature. 

[2017] IRLR 
493, June  

[2017] 
I.C.R. 
998 
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Dugdale v DDE Law Ltd  

UKEAT/0169/16/LA 

HIS HONOUR JUDGE DAVID RICHARDSON 
SUMMARY 
CONTRACT OF EMPLOYMENT - Whether established 
The Claimant and two others incorporated the Respondent 
Company as a solicitors' practice. They worked in it as solicitors. 
From 2008 to 2014 the Claimant (like her fellow directors) did not 
enter into any express contract of employment, written or oral, with 
the Respondent, and received payment by loans later repaid from 
dividends on her shares with a small notional payment of salary 
equivalent to the personal tax allowance. The Employment Judge, 
commenting that the directors "acted like partners would have done 
in a traditional partnership", held that the Claimant was not an 
employee of the Respondent during this period. 
Held: appeal dismissed. The Employment Judge applied the guidance 
given by the Court of Appeal in Secretary of State for Business, 
Enterprise and Regulatory Reform v Neufeld & Howe [2009] IRLR 
475 and did not err in law. 

 

   

MR A GHIGLIERI  v SYSTECH GROUP EMPLOYEES LIMITED 
UKEAT/0310/16/BA 

THE HONOURABLE MRS JUSTICE SLADE DBE 

(SITTING ALONE) 
SUMMARY 
CONTRACT OF EMPLOYMENT - Implied 
term/variation/construction of term 
UNFAIR DISMISSAL - Constructive dismissal 

 The Employment Tribunal erred in holding that it was necessary in 
order for a term to be implied into an employee’s contract of 
employment as a result of custom and practice that it must be 
widely known by other employees.  The different bases advanced by 
the Respondent for upholding the decision on implied term were 
rejected.  Further the Employment Tribunal erred in failing to 
consider or to give reasons for rejecting important matters advanced 
by the Claimant to support an allegation of breach of trust and 
confidence entitling him to resign and claim constructive dismissal.  
Appeal allowed.  Claim remitted to an Employment Tribunal. 

   

BRADBURY V BBC 

[2017] EWCA Civ 1144 
Gloster LJ; Lewison LJ; Henderson LJ 
A 1% cap introduced by the BBC on pay rises that would be 
used to calculate pensionable pay did not breach the Pensions 
Act 1995 s.91. The conduct of the BBC in seeking to impose 
the cap through the mechanism of pay awards was not a 
breach of the implied duty of trust and confidence. 
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KOSTAL UK LIMITED v MR D DUNKLEY & OTHERS 

UKEAT/0108/17/RN 
THE HONOURABLE MRS JUSTICE SIMLER DBE 
PRESIDENT 
MS K BILGAN 
MISS S WILSON 

SUMMARY 

Section 145B of the 1992 Act 
1. The two appeals raise three essential issues:  

(i) what is the proper interpretation and reach of s.145B of the 1992 
Act; 

(ii) if the Employment Tribunal erred in law in its construction of the 
"prohibited result", whether the Employment Tribunal erred in law 
in finding that the Respondent's sole or main purpose in making the 
offers was to achieve the prohibited result; 

(iii) in relation to remedy, whether on a proper construction of the 
Respondent's conduct and/or the legislation the Tribunal was wrong 
to make two awards of £3,800 each as opposed to a single award of 
£3,800 to the affected Claimants in this case. 

The appeals were dismissed. The prohibited result occurs where 
offers, if accepted, result in new terms agreed directly and not 
through collective negotiations, whatever else is agreed through 
collective bargaining. There is no warrant for reading in a 
requirement that the terms will not in the future or will no longer in 
the future be determined collectively.  

3. The Employment Tribunal made no error of law in interpreting 
the prohibited result and accordingly, no error in determining the 
Respondent's sole or main purpose in making the offers.  

4. Nor was there any error of law by the Employment Tribunal in 
making two awards of £3,800 each to those Claimants who received 
two unlawful offers.  

 

   

MR L RAWLINSON v BRIGHTSIDE GROUP LTD 

Appeal No. UKEAT/0142/17 

HER HONOUR JUDGE EADY QC 

(SITTING ALONE) 

SUMMARY 

CONTRACT OF EMPLOYMENT - Notice and pay in lieu 

Notice and pay in lieu - breach of the implied term of trust and 
confidence - application of the Johnson exclusion zone 

The Respondent had determined to dismiss the Claimant due to 
concerns regarding his performance. To "soften the blow" for the 
Claimant, who the Respondent wanted to work through his three 
month notice period to ensure a smooth handover of work, the 
Respondent did not tell him the real reason for its decision but told 
him there was to be a re-organisation of his work, which would be 
carried out by an external service provider. The Claimant thought 
this was a service provision change under the Transfer of 
Undertakings (Protection of Employment) Regulations 2006 
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("TUPE") and that the Respondent had acted in breach of its 
information and consultation obligations. He duly resigned, claiming 
(relevantly) he had been constructively dismissed. In rejecting the 
Claimant's claim for damages for his notice period, the ET found the 
Respondent had not breached the implied obligation not to act in 
such a way as would be likely to destroy or seriously damage the 
relationship of trust and confidence ("the implied term"); it further 
considered that the Claimant's complaint really related to the 
manner of his dismissal. The Claimant appealed.  

Held: allowing the appeal 

In considering whether there had been a breach of the implied term, 
the ET had erred in approaching this by only considering the absence 
of a duty to tell an employee of the reason for dismissal and/or to 
dismiss in good faith in general terms. It had failed to consider the 
position where, as here, the Respondent had chosen to give a 
reason for the dismissal to the Claimant. That had - pursuant to the 
implied term - given rise to an obligation not to mislead the 
Claimant. Moreover, it was incorrect to characterise the Claimant's 
complaint as relating to the manner of his dismissal. Although an 
employee could not claim common law damages allegedly suffered 
as a result of the manner of a dismissal (see Johnson v Unisys Ltd 
[2001] IRLR 279 HL), this was a case where the complaint was in 
respect of financial loss suffered as a result of the Respondent's 
breach of the implied term that preceded and stood apart from the 
dismissal; indeed, it arose at a time when the employment 
relationship was intended to continue (Eastwood and Anor v 
Magnox Electric plc, McCabe v Cornwall County Council [2004] IRLR 
733 HL applied). 

In the circumstances, the ET's dismissal of the Claimant's notice pay 
complaint would be set aside and a decision substituted that this 
claim was to be upheld. If the parties were unable to agree remedy, 
that question would need to be remitted to the ET. 

 

http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/2001/13.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/2004/35.html
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COSTS  

Herry v Dudley MBC 

Appeal No. UKEAT/0100/16/LA 

UKEAT/0101/16/LA 

HIS HONOUR JUDGE DAVID RICHARDSON 

MRS R CHAPMAN 

MR M SMITH OBE JP 
SUMMARY 
PRACTICE AND PROCEDURE - Costs 
DISABILITY DISCRIMINATION - Disability 
Costs 
The Employment Tribunal sufficiently explained its reasons for 
holding that (subject to the question of ability to pay) the Claimant 
should pay the whole of the Respondents’ costs.  However the 
Employment Tribunal, having decided to take account of the 
Claimant’s ability to pay and having found that he was impecunious, 
did not sufficiently explain why it considered that he would have the 
future earning capacity to pay a Costs Judgment of more than 
£100,000; and did not explain why it had not considered ordering a 
proportion of the costs or a capped amount of costs taking account 
of the Claimant’s ability to pay.  Arrowsmith v Nottingham Trent 
University [2012] ICR 159 and Vaughan v London Borough of 
Lewisham and others [2013] IRLR 713 considered and applied.  
Appeal allowed on that ground alone.  Remitted to same 
Employment Tribunal. 
Note.  The Respondent had taken the unusual step of serving a 
statutory demand on the Claimant as a precursor to bankruptcy 
proceedings.  The Judgment discusses the potential effect of 
bankruptcy on further litigation brought by the Claimant; and holds 
that an applicant for costs who argues that the future earning 
capacity of the paying party should be taken into account ought to 
inform the Employment Tribunal if there is any intention to serve a 
statutory demand and commence bankruptcy proceedings in the 
near future.  

 

 [2017] 
I.C.R. 610 

 

SWISSPORT LTD v (1) A EXLEY & ORS (2) SERVISAIR UK LTD (3) 
UNITE THE UNION (4) C BREEZE 
EAT (Slade J) 13/06/2017 
An employment tribunal could make a "period" costs award, 
covering the costs incurred within a defined period, even when the 
claimants had entered into a damages-based agreement under 
which they agreed to pay 10% of compensation recovered for their 
solicitors' services.  
SUMMARY 
TRANSFER OF UNDERTAKINGS - Economic technical or organisational 
reason 
PRACTICE AND PROCEDURE - Costs 
UNFAIR DISMISSAL - Polkey deduction 
 The Respondent resisted claims for unfair dismissal following the 

  [2017] 
I.C.R. 1288 
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loss of a ground handling contract at an airport.  Grounds of 
resistance to ‘ordinary’ unfair dismissal claims were struck out.  
Economic technical or organisational (“ETO”) and Polkey defences 
proceeded.  A Transfer of Undertakings (Protection of Employment) 
Regulations 2006 (“TUPE”) assignment defence was conceded.  
There was no hearing of the ETO ground of resistance.  The 
Respondent failed to establish a Polkey defence.  At a Remedies 
Hearing the Employment Tribunal awarded compensation for future 
loss of the same period for six of the nine Claimants.  Costs were 
awarded under Employment Tribunals (Constitution and Rules of 
Procedure) Regulations 2013 Schedule 1 Rule 76(1)(b) on the basis 
that the assignment, ETO and Polkey defences had no reasonable 
prospect of success.  A ‘period’ award was made from receipt of the 
ET3 to the conclusion of the Polkey Hearing up to the maximum 
payable under Damages Based Agreements (“DBA”) made in 
accordance with the Damages Based Agreements Regulations 2013 
under which Claimants were obliged to pay 10% of compensation 
recovered for their solicitors’ services.  
 The Employment Tribunal did not err in holding that a ‘period’ costs 
award may be made when a party has entered into a DBA.  CPR 
Rules and the indemnity principle apply.  The Employment Tribunal 
did not err in holding that the assignment and ETO defences had no 
reasonable prospect of success within the meaning of ET Rule 
76(1)(b).  The Employment Tribunal erred in so holding in respect of 
Polkey.  They failed to consider whether the Claimants would have 
continued in employment and if so on what terms (Software 2000 
Ltd v Andrews [2007] IRLR 568).  The Employment Tribunal erred in 
imposing a tariff for future loss.  Remedy and application for costs 
remitted for rehearing. 

MR K ABAYA v  LEEDS TEACHING HOSPITAL NHS TRUST 

UKEAT/0258/16/BA 

THE HONOURABLE MR JUSTICE SINGH 

SUMMARY 
PRACTICE AND PROCEDURE - Costs 
 The Appellant brought claims in the Employment Tribunal for 
constructive unfair dismissal, racial discrimination and victimisation.  
The Employment Tribunal dismissed all the claims.  The Respondent 
applied for its costs.  The Employment Tribunal found that the unfair 
dismissal claim had not been one that had no reasonable prospect of 
success.  However, it found that the other claims had had no 
reasonable prospect of success from the start.  It proceeded to 
award the Respondent costs in the sum of £5,000. 
 Held, allowing the appeal: 
(1) The Employment Tribunal erred in principle because it did not 
consider whether it should exercise a discretion to award costs at all 
under Rule 76(1) of the Employment Tribunals (Constitution and 
Rules of Procedure) Regulations 2013.  Rather it had gone simply 
from finding that the claims had in part had no reasonable prospect 
of success to the conclusion that costs should be awarded and then 
proceeded to assess the quantum of those costs. 
 (2) The Employment Tribunal further erred in failing to give 
adequate reasons to explain how it had arrived at the figure of 
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£5,000. 
 (3) It had also erred in taking into account the means of the 
Appellant’s wife without asking what, if any, impact those means 
had on the Appellant’s own ability to pay, which is what it had 
decided to take into account under Rule 84 of the ET Rules. 

MS I SMOLAREK v (1) TEWIN BURY FARM HOTEL LTD  (2) MR W 
BOBROWSKI 

UKEAT/0031/17/DM 

HER HONOUR JUDGE EADY QC 

(SITTING ALONE)  

SUMMARY 

PRACTICE AND PROCEDURE - Costs 

 Costs - Rule 76(1) ET Rules 2013 

Having dismissed the Claimant’s claims after a Full Merits Hearing, 
the ET went on to order that the Claimant pay costs of £5,200 
towards the sums incurred by the Respondents (over £29,000).  In 
making that award, the ET had regard to the fact that the Claimant 
had previously pursued two claims in the ET, which had also 
included claims of unlawful discrimination, and had faced a previous 
costs award; in the present case, not only had the Claimant 
unreasonably pursued claims that had no reasonable prospect of 
success so as to engage the ET’s costs jurisdiction under Rule 76(1), 
it was appropriate to make an award of costs in the sum of £5,200, 
which was set at a level that the Claimant might be expected to be 
able to pay and also that would cause her to consider carefully 
before pursuing any further ET claims.  Upon the Claimant applying 
for the ET to reconsider its Judgment, in part because it had wrongly 
taken into account the need to deter her from pursuing claims when 
making the costs award, the ET confirmed its earlier decision but 
said it was merely expressing a hope - not setting out its reason for 
making the costs award - when it referred to any future deterrence.  

The Claimant appealed the original Costs Judgment.  

Held: allowing the appeal 

The ET’s reasoning expressly stated that, when determining whether 
it was appropriate to make an award of costs and, if so, as to the 
level of that award, its award was at least in part informed by 
reference to what would cause the Claimant to consider carefully 
whether to bring any future claims (i.e. so as to act as a deterrence). 
 That had been an improper consideration and had thus tainted the 
ET’s exercise of its judicial discretion.  Although the ET had re-visited 
this issue in its Decision on the reconsideration application, that 
could not be read as a clarification of its earlier reasoning and it 
would not be appropriate to seek to make good the error in the 
original Decision by reference to the Reconsideration Judgment. 
 That said, the Reconsideration Decision did make clear the other 
bases on which the ET had considered it appropriate to make a costs 
award in this case and that meant that the real issue was as to the 
appropriate level of that award absent any consideration of 
deterrence.  In the circumstances that issue would need to be 
remitted to the ET for further reconsideration. 
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MRS B TREE v SOUTH EAST COASTAL AMBULANCE SERVICE 
NHS FOUNDATION TRUST RESPONDENT 

UKEAT/0043/17/LA 

HER HONOUR JUDGE EADY QC 

(SITTING ALONE) 

SUMMARY 

PRACTICE AND PROCEDURE - Imposition of deposit 

 Deposit Order - Rule 39 Employment Tribunal Rules 2013 

The Claimant had pursued claims of disability discrimination under 
sections 13 (direct discrimination) and 15 (discrimination because of 
something arising in consequence of disability) Equality Act 2010 
(“EqA”).  At a Preliminary Hearing listed to determine time limit 
issues, the Employment Judge (having found it would be just and 
equitable to extend time) raised the question whether it would be 
appropriate to make Deposit Orders in respect of these claims.  
There was then a short exchange between the Employment Judge 
and counsel for the Claimant before a Deposit Order was made in 
the sum of £1,000.  The Claimant appealed. 

Held: Allowing the appeal in part. 

When making a Deposit Order, an Employment Tribunal needed to 
have a proper basis for doubting the likelihood of a Claimant being 
able to establish the facts essential to make good her claims (see the 
guidance in Jansen van Rensburg v Royal Borough of Kingston-
upon-Thames UKEAT/0096/07; Wright v Nipponkoa Insurance 
(Europe) Ltd UKEAT/0113/14 and Hemdan v Ishmail [2017] ICR 486 
EAT).  In the present case, whilst the ET had correctly recorded the 
way the Claimant was putting her section 15 case in its case 
management Order, it was not apparent it had regard to the way in 
which that case was being pursued when reaching its decision on 
the Deposit Order.  Moreover, the ET’s reasoning in respect of 
section 15 EqA demonstrated a misunderstanding of that provision 
and of the guidance laid down in Pnaiser v NHS England [2016] IRLR 
170 EAT.  In the circumstances, the Deposit Order in respect of the 
section 15 claim could not be upheld.  As for the section 13 claim, 
however, even if the ET had been wrong in its view as to the identity 
of the comparator for the purposes of section 23 EqA (something 
arguably better left to the Full Merits Hearing), it had been entitled 
to take the view that the Claimant had little reasonable prospect of 
succeeding with her complaint of direct discrimination on the 
“reason why” question (given the difficulties identified in London 
Borough of Lewisham v Malcolm [2008] IRLR 700 HL); the Deposit 
Order would be upheld in respect of this part of the claim. 

As there was no appeal against the amount awarded, the ET’s global 
Deposit Order of £1,000 would be set aside and substituted with an 
Order for £500 in respect of the section 13 claim alone. 

   

http://www.bailii.org/uk/cases/UKEAT/2017/0043_17_0407.html
http://www.bailii.org/uk/cases/UKEAT/2017/0043_17_0407.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKEAT/2016/0021_16_1011.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKEAT/2015/0137_15_0412.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKEAT/2015/0137_15_0412.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/2008/43.html
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DATA PROTECTION, SURVEILLANCE AND 
PRIVACY 

   

Vukota-Bojicì v Switzerland  
App. No. 61838/10 
European Convention on Human Rights: Articles 6, 8 
European Court of Human Rights 
There was ongoing dispute between the applicant and the insurance 
company as to her entitlements to her benefits under the policy. On 
four occasions in 2006 she was covertly monitored by private 
investigators commissioned by the insurance company The covert 
surveillance of the applicant amounted to an interference with her 
right to respect for her private life. That interference was not in 
accordance with law, since Swiss law had not placed sufficient 
protection in place for the carrying out of such surveillance. In the 
context of secret measures of surveillance by public authorities, 
because of the lack of public scrutiny and the risk of abuse of power, 
compatibility with the rule of law required domestic law to provide 
adequate protection against arbitrary interference with Article 8 
rights. In the instant case, domestic Swiss law did not provide 
adequate protection. In particular, it did not indicate with sufficient 
clarity the scope and manner of exercise of the discretion conferred 
on insurance companies acting as public authorities in insurance 
disputes to conduct secret surveillance of insured persons. It did not 
set out sufficient safeguards against abuse. It followed that the 
interference with the applicant's rights under Article 8 had not been 
in accordance with the law, and that there had been a violation of 
that Article. 
The use of the secretly taped material did not conflict with the 
requirements of fairness guaranteed by Article 6(1) of the 
Convention. 

[2017] IRLR 
94, January  

  

DAWSON-DAMER AND ORS V TAYLOR WESSING LLP 
(INFORMATION COMMISSIONER INTERVENING) 
LADY JUSTICE ARDEN 
LORD JUSTICE DAVID RICHARDS 
and 
LORD JUSTICE IRWIN 
[2017] EWCA Civ 74  
Court of Appeal.  
The Court of Appeal overturned the High Court’s decision 
that it was not reasonable or proportionate for a solicitors’ firm 
dealing with a subject access request under the Data Protection Act 
1998 to carry out lengthy and costly searches of old files to 
determine whether the information requested was protected 
by legal professional privilege. In reaching this decision, the Court 
gives guidance on a number of issues in connection with the subject 
access provisions. 

  IDS Issue 
1070 – 
June 2017 

ITTIHADIEH V 5-11 CHEYNE GARDENS RTM CO LTD AND ORS; 
DEER V UNIVERSITY OF OXFORD (INFORMATION 
COMMISSIONER INTERVENING) Court of Appeal. [2017] 
EWCA Civ 121 

  IDS Issue 
1070 – 
June 2017 

http://hudoc.echr.coe.int/eng#{"itemid":["001-167490"]}
http://www.bailii.org/ew/cases/EWCA/Civ/2017/74.html
http://www.bailii.org/ew/cases/EWCA/Civ/2017/74.html
http://www.bailii.org/ew/cases/EWCA/Civ/2017/121.html
http://www.bailii.org/ew/cases/EWCA/Civ/2017/121.html
http://www.bailii.org/ew/cases/EWCA/Civ/2017/121.html
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LORD JUSTICE LEWISON 
LORD JUSTICE LLOYD JONES 
and 
LORD JUSTICE McCOMBE 
 The Court of Appeal refused to exercise its discretion under the 
Data Protection Act 1998 to order two data controllers to take 
further steps to comply with subject access requests. In reaching its 
decision, the Court confirmed  that a data controller’s implied 
obligation to search for documents on receipt of such a request is 
limited to what is reasonable and proportionate, and recognises that 
there can be no objection to a request made in connection with 
actual or contemplated litigation. 

The Information Commissioner's Office (ICO) has updated 
its subject access code of practice to reflect developments 
in the cases of Dawson-Damer and others v Taylor Wessing 
LLP [2017] EWCA Civ 74 and Ittihadieh v 5-11 Cheyne 
Gardens RTM Company Ltd and Others [2017] EWCA Civ 
121.  

 

   

21st June 2017 - QUEEN's SPEECH 

Data protection. A new Data Protection Bill will make the UK's data 
protection framework fit for the digital age and give individuals 
more control over their data, including the right to be forgotten. It 
will replace the Data Protection Act 1998 and implement the EU 
General Data Protection Regulation (GDPR), putting the UK in a 
position to maintain the ability to share data with EU member states 
after Brexit 

See the ICO site: Businesses warned to prepare with one year 
until data protection law change 

   

Article 29 Working Party adopts opinion on employee 
monitoring 
The Article 29 Working Party (WP29) adopted an opinion on data 
processing at work on 8 June 2017. This opinion updates and 
complements its 2001 opinion and 2002 working document on 
workplace monitoring.  

CLICK HERE 
 

   

CAPITA PLC V DARCH  
[2017] EWHC 1248 (Ch) 
RICHARD SPEARMAN Q.C. 
(sitting as a Deputy Judge of the Chancery Division) 
An order was sought for . “copies of all emails that they have 
received into any non-Capita email account from any email account 
at Capita (including their own)”. This was refused on the basis that it 
would extend to private and personal information of the employee 
and would infringe their right to respect for private and family life 
that is guaranteed by Article 8 of the European Convention on 
Human Rights.  The Judge held that a restriction which relates not 
only to persons with whom the employee had personal and material 

[2017] IRLR 
718 
August  

  

https://ico.org.uk/about-the-ico/news-and-events/news-and-blogs/2017/05/businesses-warned-to-prepare-with-one-year-until-data-protection-law-change/
https://ico.org.uk/about-the-ico/news-and-events/news-and-blogs/2017/05/businesses-warned-to-prepare-with-one-year-until-data-protection-law-change/
http://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0ahUKEwjlvuD32K7VAhXOLFAKHSbdCloQFggtMAA&url=http%3A%2F%2Fec.europa.eu%2Fnewsroom%2Fdocument.cfm%3Fdoc_id%3D45631&usg=AFQjCNFL9EUmcaORV7p_Z6N12WltBgUlaA
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Ch/2017/1248.html&query=(Capita)+AND+(plc)+AND+(v)+AND+(Darch)
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dealings but also, as in this case, to those “about whom the 
employee becomes aware or is informed in the course of his (or her) 
employment” may well be held to be too wide. Similarly, the 
definition of a “restricted person” in a non-poaching clause should 
be limited to those with whom the employee had personal and 
material dealings. 

 

BARBULESCU V ROMANIA  
European Court of Human Rights 
The Grand Chamber  has ruled by 11 votes to six that the Romanian 
courts had failed to protect the applicant's right to private life and 
correspondence, as required by Article 8. This reverses the ruling of 
the Chamber of the Court. The Grand Chamber held that “the 
domestic authorities should ensure that the introduction by an 
employer of measures to monitor correspondence and other 
communications, irrespective of the extent and duration of such 
measures, is accompanied by adequate and sufficient safeguards 
against abuse.” It set out six factors as relevant for determining 
whether this has been done: (1) whether the employee has been 
notified of the possibility that the employer might take measures to 
monitor correspondence and other communications, and of the 
implementation of such measures. This notification should normally 
be clear about the nature of the monitoring and be given in advance; 
(2) the extent of the monitoring by the employer and the degree of 
intrusion into the employee's privacy. The ECtHR distinguishes here 
between monitoring of the flow of communications and their 
content. Whether all communications or only part of them have 
been monitored should be taken into account, as should whether 
monitoring was limited in time and the number of people who had 
access to the results: (3) whether the employer has provided 
legitimate reasons to justify the monitoring of communications and 
accessing their actual content; (4) whether it would have been 
possible to establish a monitoring system based on less intrusive 
methods and measures than directly accessing the content of the 
employee's communications; (5) the consequences of the 
monitoring for the employee subjected to it; and (6) whether the 
employee had been provided with adequate safeguards, especially 
when the employers' monitoring operations were of an intrusive 
nature. Such safeguards should in particular ensure that the 
employer cannot access the actual content of the communications 
concerned unless the employee has been notified in advance of that 
eventuality. 

[2017] 
IRLR 1032 

November  

  

http://www.bailii.org/cgi-bin/format.cgi?doc=/eu/cases/ECHR/2017/754.html&query=(BARBULESCU)+AND+(V)+AND+(ROMANIA)


DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2017 

 

 

Michael Duggan QC michael@dugganqc.com  

27 

DEDUCTION FROM WAGES     

Agarwal v Cardiff University and another  
UKEAT/0210/16/RN 
THE HONOURABLE MRS JUSTICE SLADE DBE 
(SITTING ALONE) 
SUMMARY 
CONTRACT OF EMPLOYMENT - Implied 
term/variation/construction of term 
UNLAWFUL DEDUCTION FROM WAGES 
 The decision of the Court of Appeal in Southern Cross Healthcare 
Co Ltd v Perkins [2011] ICR 285 that the Employment Tribunal has 
no jurisdiction to construe a Statement of Written Particulars in a 
claim under Employment Rights Act 1996 (“ERA”) section 11 applies 
equally where it is necessary to construe a contract in order to 
determine a claim under ERA section 13 not to suffer an 
unauthorised deduction from wages.  For these purposes a decision 
on whether terms are to be implied into the contract also falls 
within the Southern Cross prohibition on construction.  Marks & 
Spencer v BNP Paribas Securities Services Trust [2016] AC 742 
considered. 
 As it was necessary in determining the Claimant’s claim under 
section 13 for wages referable to clinical duties to decide on the 
construction of her contract of employment with the First 
Respondent for academic work for them and clinical work for the 
Second Respondent including whether it contained implied terms 
regarding her ability to perform such duties the Employment Judge 
did not err in deciding that the Employment Tribunal had no 
jurisdiction to determine her claim.  Such a claim would have to be 
pursued in the Civil Courts. 

[2017] IRLR 
600, July 

[2017] 
I.C.R. 967 

 

Weatherilt v Cathay Pacific Airways Ltd 
UKEAT/0333/16/RN 
HIS HONOUR JUDGE DAVID RICHARDSON 
(SITTING ALONE) 
SUMMARY 
UNLAWFUL DEDUCTION FROM WAGES 
CONTRACT OF EMPLOYMENT - Implied 
term/variation/construction of term 
 For the purpose of resolving a dispute under Part II of the 
Employment Rights Act 1996 as to whether there has been an 
unlawful deduction from wages the ET is entitled to determine 
issues relating to the construction of the contract or the implication 
of any term of the contract.  Delaney v Staples [1991] ICR 331 and 
Camden Primary Care Trust v Atchoe [2007] EWCA Civ 714 are 
binding authority to this effect.  Agarwal v Cardiff University 
UKEAT/ 0210/16/RN (22 March 2017) not followed. 

 On the true construction of the Respondent’s Aircrew 
Conditions of Service 2008 additional forms of payment known 
as Excess Flying Pay (“EFP”) and Hourly Duty Pay (“HDP”) did 
not accrue in respect of unrostered sickness.  Appeal 
dismissed. 

[2017] IRLR 
609, July 

[2017] 
I.C.R. 985 

IDS Issue 
1070 – 
June 2017 

http://www.bailii.org/uk/cases/UKEAT/2017/0210_16_2203.html
http://www.bailii.org/uk/cases/UKEAT/2017/0333_16_2504.html
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Fulton and anor v Bear Scotland Ltd  
UKEATS/0010/16 
THE HONOURABLE LADY WISE 
 EAT.  
The EAT holds that a three-month gap between non-payments or 
underpayments of wages breaks a ‘series of deductions’ for the 
purpose of the time limit that applies to wages claims under the 
Employment Rights Act 1996. In so holding, the EAT affirms its 
earlier interpretation of a ‘series of deductions’ in the same litigation 
– the earlier decision was binding and it was not permissible to 
depart from a ruling in the same set of proceedings. 

SUMMARY 
UNLAWFUL DEDUCTION FROM WAGES - Holiday Pay 
JURISDICTIONAL POINTS – Limitation of Time  
The claimants had litigated, with some success the issue of the 
calculation of pay of holiday leave, but an issue arose as to whether 
some of their claims were time barred, where there had been a 
series of unlawful deductions but where a period of more than three 
months had elapsed between those deductions. Following the 
decision on appeal – Bear Scotland Ltd v Fulton and another [2015] 
ICR 221 – the case was remitted back to the Tribunal to determine 
the facts necessary to apply the ruling on what constituted a series 
of deductions for the purposes of section 23 ERA 1996.  
Considering itself bound by the EAT decision in the same case, the 
Tribunal excluded as time barred all claims or parts of claims where 
a period of more than three months had elapsed between 
successive non or underpayments of holiday pay. The claimants 
appealed and sought to argue that the passages in the EAT decision 
might not be binding or even that they were wrongly decided, but 
that if they were binding, their effect was to create a strong 
presumption rather than a binding rule that where the series of 
deductions is broken by a gap of three months or more the claims is 
time barred. Other considerations might be brought into play that 
demanded examination before a decision could be reached.  
Decision : None of the limited circumstances in which the EAT would 
depart from one of its earlier decisions were present. In any event, it 
was not permissible to seek to use a later appeal in the same case to 
seek a departure from an earlier decision in the same litigation. The 
relevant passages in the earlier EAT decision were part of the ratio 
decidendi and the Tribunal had correctly identified them as binding 
upon it. There was no room for the interpretation now advanced by 
the claimants. Decisions on interpretation of different statutory 
provisions were of no assistance. The material relevant facts had 
been agreed before the Tribunal and so the circumstances of this 
case had not required any further enquiry.  
There was no identifiable error in the Tribunal's decision. 
Appeal dismissed.  

 

  IDS Issue 
1071 – 
June 2017 

Tattersall v Liverpool Women's NHS Foundation Trust  
UKEAT/0276/16/RN 

THE HONOURABLE LADY WISE 

   

http://www.bailii.org/uk/cases/UKEAT/2016/0010_16_0912.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKEAT/2014/0047_13_0411.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKEAT/2014/0047_13_0411.html
http://employmentappeals.decisions.tribunals.gov.uk/Public/Upload/16_0276rjfhATRN.doc
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(SITTING ALONE) 

The Claimant's post comprised 50% clinical training and 50% 
academic work in research and education. As part of the clinical 
duties, the Claimant was required to participate in the Trust's on-call 
rota, involving clinical duties at the hospital. These duties would 
include what were termed "Exposure Prone Procedures" ("EPPs"). 
The Respondent's practice, in place since October 2010, was that all 
those commencing work who would be carrying out EPPs had to 
provide validated documentary evidence of their Hepatitis B, 
Hepatitis C and HIV status before health clearance could be given for 
clinical duties. It was found that the Claimant had not undergone 
these checks, a dispute then arose and the Claimant was not paid 
the banding supplement for on-call duties to the Claimant, as he was 
deployed to non-clinical duties only pending resolution of the 
matter. He claimed that unlawful deductions had been made from 
his wages. 
SUMMARY 
UNLAWFUL DEDUCTION FROM WAGES 
CONTRACT OF EMPLOYMENT - Implied 
term/variation/construction of term 
The Respondent instructed the deduction of certain on-call 
payments to the Claimant, an Obstetrician and Gynaecologist 
employed to undertake both clinical and academic work, for a 
period during which he had refused to undergo certain health 
screening checks required of those undertaking Exposure Prone 
Procedures ("EPPs"). The Respondent had initially contended it was 
not the Claimant's employer but had subsequently argued that it 
had been entitled to make the deductions as a matter of contract 
(express or implied) because of the refusal to provide validated 
screening documentation. The Tribunal had concluded that it had 
been an express term of the contract that the Claimant supply the 
screening information, which failing such a term could be implied on 
the ground of patient protection/health and safety.  
On appeal the Claimant contended that the express and implied 
terms defence had not been pled. However, reasonable notice had 
been given of all of the arguments to be run by each side and the 
Claimant had shown in submissions that he understood all of the key 
points in dispute. There was no identifiable material prejudice as a 
result of the unsatisfactory procedural history of the case and the 
absence of formal amendment of the pleadings. In any event the 
Tribunal had been obliged to ascertain the relevant contractual 
terms before it could reach a decision on what had been "properly 
payable" to the Claimant in terms of section 13 of the Employment 
Rights Act 1996. The decision in Agarwal v Cardiff University 
UKEAT/0210/16/RN would not have been followed had there been a 
challenge to the Tribunal's jurisdiction to consider and construe the 
terms of the contract.  
Further, the Tribunal had not erred in its approach to the 
identification of the express or implied terms. While there was 
evidence that could have led to a different conclusion on express 
terms, the decision reached was one that was open to the Tribunal 
on the evidence led. The Tribunal had given sufficient reasons for 

https://www.employmentcasesupdate.co.uk/site.aspx?i=ed35286
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relying on a questionnaire as being "part and parcel" of the 
contractual arrangements. The relevant Occupational Health Policy 
had not been overlooked; it was included within the various 
contractual documents. Even had the screening requirement not 
been sufficiently well incorporated to be an express term, it could be 
implied from the documentation that made clear that patient 
protection was an important priority where EPPs were undertaken.  
There being no identifiable errors of law in the Judgment, the appeal 
was dismissed. 
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DISCIPLINARY INVESTIGATION AND PROCEEDINGS  

ITESHI  V BAR STANDARDS BOARD 
[2016] EWHC 2943 (Admin) 
Holroyde J 
There was no doubt that being made subject to an RPO was 
behaviour which was capable of amounting to a breach of Core Duty 
5; indeed, it was difficult to imagine circumstances in which it would 
not do so. The tribunal was perfectly entitled to conclude that public 
confidence and respect would be severely diminished if a barrister, 
albeit non-practising, remained entitled to put himself forward as a 
member of the Bar when he had been made subject to the serious 
measure of an RPO.  

[2017] 
IRLR 
414, 
May 
2017 

  

BAR STANDARDS BOARD  V HOWD  

Lang J  

[2017] EWHC 210 (Admin) 
A  disciplinary tribunal of the Council of the Inns of Court 
found that he had pestered two female barristers and a 
female apprentice administrative assistant at a Chambers 
marketing event. The Bar Standards Board (“the BSB”) 
published the Bar Standards Handbook (“the Handbook”) 
which contained a code of conduct that included ten “Core 
Duties” as well as rules which supplemented the duties. 
“Guidance” on the code of conduct was also published. The 
tribunal found professional misconduct contrary to Core Duty 
3 (“CD3”) and Core Duty 5 (“CD5”). CD3 provided that “You 
must act with honesty and integrity” and CD5 that “You must 
not behave in a way which is likely to diminish the trust and 
confidence which the public places in you or in the 
profession”. The tribunal concluded that Mr Howd's medical 
condition did not make a significant contribution to his 
conduct, and that it was caused by excessive consumption of 
alcohol. It imposed a fine of £1,800 and he was ordered to pay 
£400 towards witness expenses. On appeal by the BSB and Mr 
Howd.  
The tribunal erred in applying the Guidance as if it were a 
mandatory rule of conduct, and lost sight of the need to be 
satisfied that the “seriously offensive or discreditable 
conduct” in the particular case amounted to a failure to “act 
with honesty and integrity” within the meaning of CD3. Mr 
Howd's conduct was not appropriately charged as a breach of 
CD3, because, although it was inappropriate and at times 
offensive, it did not demonstrate a lack of honesty or integrity. 
In principle, his inappropriate, and at times, offensive 
behaviour towards female barristers and junior members of 
staff, at a Chambers marketing event attended by professional 
clients, could have been capable of diminishing the trust and 
confidence which the public placed in him, as a barrister, or in 
the profession, contrary to CD5, since it occurred in the course 
of his professional life, and was not an entirely private matter. 
However, if the public was aware that his behaviour was a 

[2017] IRLR 
423, May  

  

http://www.bailii.org/ew/cases/EWHC/Admin/2016/2943.html
http://www.bailii.org/ew/cases/EWHC/Admin/2017/210.html
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consequence of a medical condition, and so lacked any 
reprehensible or morally culpable quality, it would be unlikely 
to diminish their trust and confidence in the profession or in 
Mr Howd as a barrister, provided he was fit to practise. In 
those circumstances, his behaviour plainly was not 
reprehensible, morally culpable or disgraceful, as it was 
caused by factors beyond his control. It did not reach the 
threshold for a finding of serious professional misconduct. 
 

KHAN V GENERAL PHARMACEUTICAL COUNCIL 
Supreme Court 
14 December 2016 
[2016] UKSC 64 
Medical practitioner—Professional conduct committee—Review 
procedure—Registered pharmacist convicted of serious domestic 
violence—Fitness to Practise Committee finding maximum 
suspension of 12 months insufficient and directing removal from 
register—Direction quashed on appeal and question of sanction 
remitted for consideration of 12-month suspension with view to 
extension by subsequent committee on review—Whether 
permissible use of review procedure—Whether removal from 
register in any event disproportionate— Pharmacy Order 2010 (SI 
2010/231), art 54(2) 

 [2017] 
I.C.R. 223 

 

 

REGINA (WILLIAMS) V POLICE APPEALS TRIBUNAL 
Queen's Bench Division 
2 November 2016 
[2016] EWHC 2708 (Admin) 
Holroyde J 
Police—Discipline—Misconduct—Inappropriate behaviour amounting to 
gross misconduct—Misconduct not involving dishonesty or lack of 
integrity—Whether personal mitigation carrying only limited weight—
Appropriate sanction 

 [2017] 
I.C.R. 235 
 

 

Stevens v University of Birmingham 
Queen's Bench Division 
31 July 2015 
[2015] EWHC 2300 (QB) 
The Honourable Mrs Justice Andrews DBE 
Employment—Contract of employment—Implied term—Clinical 
academic required to attend investigation meeting into conduct of 
clinical trials—Contract permitting accompaniment by fellow staff 
member or union representative—Neither available—Request to be 
accompanied by representative from Medical Protection Society 
refused—Whether breach of implied term of mutual trust and 
confidence 

 [2017] 
I.C.R. 96 

 

 

AGOREYO V LONDON BOROUGH OF LAMBETH  
High Court 
Suspension of teacher not a neutral act but a repudiatory breach of 
contract 

  IDS Brief 
2017, 1081, 
3-4 

http://www.bailii.org/uk/cases/UKSC/2016/64.html
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=28&crumb-action=replace&docguid=I07C450F01AC511DFB1B2CD75088C4BEF
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=28&crumb-action=replace&docguid=I07C450F01AC511DFB1B2CD75088C4BEF
http://www.bailii.org/ew/cases/EWHC/Admin/2016/2708.html
http://www.bailii.org/ew/cases/EWHC/QB/2015/2300.html
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/QB/2017/2019.html&query=(Agoreyo)+AND+(v)+AND+(London)+AND+(Borough)+AND+(of)+AND+(Lambeth)
https://login.westlaw.co.uk/maf/wluk/app/document?access-method=toc&src=toce&docguid=I61C7F430C94511E79D6FB4831E0C6D31&crumb-action=append&context=56
https://login.westlaw.co.uk/maf/wluk/app/document?access-method=toc&src=toce&docguid=I61C7F430C94511E79D6FB4831E0C6D31&crumb-action=append&context=56
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DISCRIMINATION: AGE     

Salaberria Sorondo v Academia Vasca de Policía y Emergencias 
Case C-258/15 (EU:C:2016:873) 
Article 2(2) of Council Directive 2000/78/EC of 27 November 2000, 
establishing a general framework for equal treatment in 
employment and occupation, read together with Article 4(1) of that 
Directive, must be interpreted as not precluding legislation, such as 
that at issue in the main proceedings, which provides that 
candidates for posts as police officers who are to perform all the 
operational duties incumbent on police officers must be under 35 
years of age.  

[2017] IRLR 
162, 
February  

[2017] 
I.C.R. 302 

 

McCloud and ors v Lord Chancellor and ors, London Central 
Employment Tribunal. 

The age discriminatory effect of transitional provisions attached to 
reforms of the judicial pension scheme were not objectively 
justified. The principal aim of the provisions, which was to protect 
those closest to retirement from the adverse effects of the new, less 
favourable judicial pension scheme, was not legitimate and 
therefore could not be objectively justified. 

  IDS Issue 
1063 – 
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Sargeant and ors v London Fire and Emergency Planning 
Authority and ors 
London Central Employment Tribunal.  
A tribunal held that the transitional provisions in the Firefighters’ 
Pension Scheme 2015, which favour workers closer to retirement, 
are objectively justified and therefore not directly discriminatory on 
the ground of age. 
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Abercrombie & Fitch v Bordonaro 
OPINION OF ADVOCATE GENERAL 
BOBEK 
delivered on 23 March 2017 
Case C-143/16 
Principles of equal treatment and non-discrimination on grounds of 
age — Directive 2000/78/EC — Equal treatment in employment and 
occupation — Article 6(1) — National legislation providing for on-call 
working contracts with persons under the age of 25 
1. ‘Less favourable treatment’ is determined by a comprehensive, 
global assessment of the rule’s impact. 
2. Promoting employment and facilitating recruitment of younger 
workers may be legitimate aims. 
3. The more legitimate aims raised, the harder necessity becomes to 
determine. 
4. Justification requires probative evidence, not mere 
generalisations. 
5. The Advocate General was not convinced dismissal at 25 was 
justified so younger workers had greater employment opportunities. 
106. In view of the foregoing considerations, I propose that the 
Court answer the question referred by the Corte suprema di 
cassazione (Supreme Court of Cassation, Italy) as follows:  

Article 2(2)(a) and Article 6(1) of Council Directive 2000/78/EC 
of 27 November 2000 establishing a general framework for 
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equal treatment in employment and occupation must be 
interpreted as not precluding national legislation, such as that 
at issue in the main proceedings, which provides that on-call 
contracts are applicable in any event to workers of less than 
25 years of age, as long as:  

–        that legislation pursues a legitimate aim linked to employment 
and labour market policy; and  

–        it achieves that aim by means which are both appropriate and 
necessary. 

It is for the national court to determine whether those 
conditions are satisfied in the present case.  
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de Lange v Staatssecretaris van Finaciën 
Case C-548/15 (EU:C:2016:850) 
Netherlands income tax law allowed those aged under 30 to deduct 
vocational training costs in full from their taxable income. However, 
the right to deduction was limited to €15,000 for those aged 30 or 
above. The Claimant started training at age 32 and was only allowed 
the 15,000 as opposed to 45,000 he had incurred.  
Article 3, entitled “Scope”, provided that “(1) … this Directive shall 
apply … in relation to: … (b) access to all types and to all levels of 
vocational guidance, vocational training, advanced vocational 
training and retraining …”  
Article 6 provided that: “(1) … Member States may provide that 
differences of treatment on grounds of age shall not constitute 
discrimination, if, within the context of national law, they are 
objectively and reasonably justified by a legitimate aim, including 
legitimate employment policy, labour market and vocational training 
objectives, and if the means of achieving that aim are appropriate 
and necessary. Such differences of treatment may include … (a) the 
setting of special conditions on access to … vocational training … for 
young people … in order to promote their vocational integration …”.  
The CJEU held that the exemption applied. Taking into account the 
broad discretion enjoyed by the Member States, it did not appear 
that a Member State which adopted such a taxation scheme would 
go beyond what was necessary to attain the objective of promoting 
the position of young people on the labour market. 
It was ruled that: 
1. Article 3(1)(b) of Council Directive 2000/78/EC of 27 November 
2000 establishing a general framework for equal treatment in 
employment and occupation must be interpreted as meaning that a 
taxation scheme, such as that at issue in the main proceedings, 
which provides that the tax treatment of vocational training costs 
incurred by a person differs depending on his age, comes within the 
material scope of that Directive to the extent to which the scheme is 
designed to improve access to training for young people. 
2. Article 6(1) of Directive 2000/78 must be interpreted as not 
precluding a taxation scheme, such as that at issue in the main 
proceedings, which allows persons who have not yet reached the 
age of 30 to deduct in full, under certain conditions, vocational 
training costs from their taxable income, whereas that right to 
deduct is restricted in the case of persons who have reached that 
age, in so far as, first, that scheme is objectively and reasonably 
justified by a legitimate objective relating to employment and labour 
market policy and, second, the means of attaining that objective are 
appropriate and necessary. It is for the national court to determine 
whether that is the case in the main proceedings. 

[2017] IRLR 
278, March  

  

Chief Constable of West Midlands Police and others  v Harrod 
and others  
[2017] EWCA Civ 191 
LORD JUSTICE ELIAS 
LORD JUSTICE UNDERHILL 
and 

[2017] IRLR 
539, June 

[2017] 
I.C.R. 869 
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LORD JUSTICE BEAN 
A19 of the Police Pensions Regulations 1987 (SI 1987/257) provided 
for compulsory retirement for the “general interests of efficiency” of 
the force. The regulation allowed for the compulsory retirement of 
officers who would be entitled to receive a pension of two thirds 
average pensionable pay (“⅔ APP”). To reduce numbers, the forces 
decided to adopt the approach that, using the reg. A19 power, all 
officers who had ⅔ APP would be required to retire unless their 
particular skills could not immediately be replaced. The officers who 
were required to retire were aged 48 and over. An indirect age 
discrimination class action was brought on behalf of the compulsory 
retired officers against the Chief Constables of several police forces. 
In the Court of Appeal it was held that the use of compulsory 
retirement to reduce numbers had not constituted indirect age 
discrimination. 
The decision to reduce officer headcount to the fullest extent 
available was taken in the interests of achieving certainty of costs 
reduction and it was not for the tribunal to devise an alternative 
scheme involving the loss of fewer posts. The second element of the 
decision, to confine dismissals to officers with more than 30 years' 
service, could not be impugned either, because no other method of 
selection was lawful. The only possible conclusion from those two 
propositions was that the forces' actions were justified and that 
there was no valid claim for age discrimination 
 

WERNER FRIES V LUFTHANSA CITYLINE GMBH 
Case C-190/16  
1. Consideration of the first and second questions has revealed 
nothing that might affect the validity of point FCL.065(b) in Annex I 
to Commission Regulation (EU) No 1178/2011 of 3 November 2011 
laying down technical requirements and administrative procedures 
related to civil aviation aircrew pursuant to Regulation (EC) 
No 216/2008 of the European Parliament and of the Council, in the 
light of Article 15(1) and Article 21(1) of the Charter of Fundamental 
Rights of the European Union. 
2.      Point FCL.065(b) in Annex I to Regulation No 1178/2011 must 
be interpreted as prohibiting the holder of a pilot’s licence who has 
attained the age of 65 neither from acting as a pilot in ferry flights, 
operated by an air carrier carrying no passengers, cargo or mail, nor 
from working as an instructor and/or examiner on board an aircraft, 
without being part of the flight crew. 

  IDS Brief 
2017, 1075, 
10-12 

Early's Application for Leave to Appeal for Judicial Review, Re 

[2017] NIQB 48 
High Court of Justice in Northern Ireland Queen's Bench 

Division (Judicial Review) 

Colton J 
A 36-year-old teacher applied for judicial review of the defendants' 
decision to implement the "Investing in the Teaching Workforce 
Scheme" ("the Scheme"). The Scheme enabled up to 120 teachers 
aged 55 and over on 31 March 2017 to be released from the 
teaching profession, at their request, thereby providing job 

   

http://www.bailii.org/cgi-bin/format.cgi?doc=/eu/cases/EUECJ/2017/C19016.html&query=(Werner)+AND+(Fries)+AND+(v)+AND+(Lufthansa)+AND+(CityLine)+AND+(GmbH)


DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2017 

 

 

Michael Duggan QC michael@dugganqc.com  

37 

opportunities for up to 120 recently qualified teachers, who had 
qualified between 2012 and 2016. A scheme which attempted to 
rebalance the teaching workforce by assisting recently qualified 
teachers to obtain permanent teaching posts constituted indirect 
age discrimination contrary to EU law as teachers who had been 
qualified for longer, and were usually older, were excluded from 
applying for posts under the scheme. However, the discrimination 
was justified as the scheme was a proportionate means of achieving 
a legitimate aim.  
Abercrombie & Fitch Italia Srl v Bordonaro 
 (C-143/16) EU:C:2017:566 
The use of zero-hours contracts for workers aged 25 or under, 
including provision for automatic dismissal at age 25, were not 
unlawful age discrimination. In the context of the difficult 
conditions of the Italian labour market, the CJEU concluded that 
the Italian government had a legitimate aim of facilitating the entry 
of young people to the labour market and that its means of doing 
so were appropriate and necessary.  
Article 21 of the Charter of Fundamental Rights of the European 
Union and Article 2(1), Article 2(2)(a) and Article 6(1) of Council 
Directive 2000/78/EC of 27 November 2000 establishing a general 
framework for equal treatment in employment and occupation 
must be interpreted as not precluding a provision, such as that at 
issue in the main proceedings, which authorises an employer to 
conclude an on-call contract with a worker of under 25 years of 
age, whatever the nature of the services to be provided, and to 
dismiss that worker as soon as he reaches the age of 25 years, since 
that provision pursues a legitimate aim of employment and labour 
market policy and the means laid down for the attainment of that 
objective are appropriate and necessary. 

 

[2017] IRLR 
1018, 
November  

  

BAE Systems (Operations) Ltd v McDowell 

UKEAT/0318/16/RN 

HER HONOUR JUDGE EADY QC 
SUMMARY 
AGE DISCRIMINATION 
Age discrimination - justification - Section 13(2) Equality Act 2010 
The Respondent operated a redundancy scheme, which applied a 
cap such that payments were not available for those aged 65 and 
over, who had an immediate entitlement to an occupational 
pension. The cap was applied to the Claimant, who complained that 
this amounted to direct age discrimination. The Respondent 
accepted that the cap was discriminatory on grounds of age but 
argued it was a proportionate means of achieving the legitimate 
aims of its Severance Framework. The Employment Tribunal 
disagreed. Whilst accepting that the Respondent had shown that it 
had legitimate aims, considering the use of the cap against each of 
those aims, the Employment Tribunal did not accept it had 
demonstrated that the cap was a reasonably necessary or 
proportionate means of achieving those aims. Specifically, it did not 
accept that the Respondent had demonstrated that this was a 
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"windfall" case; as there was no default retirement age, it could not 
be assumed that redundancy payments to employees in the 
Claimant's position would constitute a windfall. The Respondent 
appealed. 
Held: allowing the appeal in part 
The ET had not erred in concluding that this was not a "windfall" 
case (Loxley v BAE Systems applied). It had, however, failed to 
demonstrate a holistic approach to its assessment of the means 
adopted to achieve the various legitimate aims in this case. Although 
the ET had acknowledged that the aims needed to be viewed as 
linked and part of the larger whole of the Severance Framework and 
redundancy scheme, it had then gone on to test the cap (one part of 
the Severance Framework) against each aim individually. Whilst the 
ET might have been entitled to criticise the evidential failings of the 
Respondent's case (and to reject its suggestion that there had been 
trade union agreement), its conclusion was rendered unsafe by its 
failure to demonstrate that it had tested whether the cap was 
justified as part of the broader Severance Framework and in the light 
of the aims it was designed to achieve, viewed collectively. 

 

Fries v Lufthansa CityLine GmbH  

JUDGMENT OF THE COURT (First Chamber) 

A European Commission Regulation relating to civil aviation aircrew 
provided that no one age 65 and over can act as a commercial air 
transport pilot. It was argued by the claimant, who was dismissed 
from his post as a pilot when he reached age 65, that this 
contravened the prohibition on age discrimination in the Charter of 
Fundamental Rights of the European Union.  It was claimed that 
health and capacity are by their nature personal and specific to each 
pilot, an individualised approach to their assessment should be 
taken, based on a system of medical checks, rather than on the basis 
of a stereotype. This was rejected by Advocate General Bobek and 
the Court of Justice held that setting an age limit of 65 fell within the 
broad discretion of the EU legislature, which was not “required to 
provide for an individual examination of the physical and mental 
capacity of every holder of a pilot's licence over the age of 65, rather 
than for an age limit.” " Given the close link between civil aviation 
safety and the protection of crew members, passengers and the 
residents of areas under flight paths, when the EU legislature 
decides to fix an age limit such as that at issue in the present case, it 
is open to it, faced with scientific uncertainties, to give priority to 
measures of which it is certain that they guarantee a high level of 
safety, provided that they are based on objective data." 

[2017] IRLR 
1003 
November  
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DISCRIMINATION: DISABILITY  

DAOUIDI V BOOTES PLUS SL AND OTHERS 
Case C-395/15 (EU:C:2016:917) 

Council Directive 2000/78/EC of 27 November 2000 establishing a 
general framework for equal treatment in employment and 
occupation must be interpreted as meaning that: 

–        the fact that the person concerned finds himself or herself in a 
situation of temporary incapacity for work, as defined in national 
law, for an indeterminate amount of time, as the result of an 
accident at work, does not mean, in itself, that the limitation of that 
person’s capacity can be classified as being ‘long-term’, within the 
meaning of the definition of ‘disability’ laid down by that directive, 
read in the light of the United Nations Convention on the Rights of 
Persons with Disabilities, which was approved on behalf of the 
European Community by Council Decision 2010/48/EC of 
26 November 2009; 

–        the evidence which makes it possible to find that such a 
limitation is ‘long-term’ includes the fact that, at the time of the 
allegedly discriminatory act, the incapacity of the person concerned 
does not display a clearly defined prognosis as regards short-term 
progress or the fact that that incapacity is likely to be significantly 
prolonged before that person has recovered; and 

–        in the context of the verification of that ‘long-term’ nature, the 
referring court must base its decision on all of the objective 
evidence in its possession, in particular on documents and 
certificates relating to that person’s condition, established on the 
basis of current medical and scientific knowledge and data 

In the present case, Mr Daouidi had dislocated his elbow – in 
principle, such a physical state was reversible. It was for the national 
court to determine whether the limitation of his capacity was or was 
not “long-term”, as such an assessment was essentially factual in 
nature. 

[2017] IRLR 
151, February 

[2017] 
ICR 420 

 

FIRSTGROUP PLC V PAULLEY  

[2017] UKSC 4 
The Supreme Court (Lord Neuberger, President, Lady Hale, 
Deputy President, Lord Kerr, Lord Clarke, Lord Sumption, Lord 
Reed and Lord Toulson) 
Doug Paulley was a wheelchair user. He tried to catch a bus 
operated by a subsidiary of FirstGroup plc. The bus had a space for 
wheelchairs, which included a notice that read “Please give up this 
space if needed for a wheelchair user.” However, the space was 
occupied by a woman with a sleeping child in a pushchair. The driver 
asked her to fold down the pushchair and move out of the space. 
She replied that her pushchair did not fold down, and refused to 
move. Mr Paulley then asked whether he could fold down his 
wheelchair and use an ordinary passenger seat. The driver refused 
that request, as there was no safe way of securing the wheelchair. 
He had to wait for the next bus. He brought proceedings for 
unlawful discrimination.  
The Supreme Court held that the company breach of its duty to 

[2017] 
IRLR 
258, 
March  
 
([2017] 1 WLR 
423,  
[2017] 2 All ER 
1,  
[2017] UKSC 4,  
[2017] WLR 
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[2017] WLR(D) 
22 
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make reasonable adjustments in relation to its policy for providing 
space for wheelchair users on its buses. Where there is some other 
place on the bus to which a non-wheelchair user could move, there 
is no reason why a driver should not be expected to rephrase any 
polite request as a requirement, and, if that does not work and 
especially if the bus is ahead of schedule, why the driver should not 
be expected to consider whether there was any reason why the bus 
should not stop for a few minutes with a view to pressurising or 
shaming the recalcitrant non-wheelchair user to move. Because 
circumstances can vary so much, and because judges should plainly 
not impose a policy which is not practicable, that was as far as any 
adjustment required by the court to be made to FirstGroup's PCP 
could be expected to go. The County Court had erred in that its 
judgment had effectively required a policy that could have led to a 
non-wheelchair user being ordered off the bus. It was by no means 
clear that there was any statutory obligation on a passenger to 
comply with a policy relating to use of the space. The most that a 
driver could require was that a person move elsewhere in the bus. 
The County Court had erred in holding that the bus company was in 
breach of its duty to make reasonable adjustments by failing to 
express the notice more aggressively.  A majority held that In order 
for Mr Paulley to succeed in his claim, he had to establish not only 
that FirstGroupshould have made an adjustment to its PCP, but also 
that, had that adjustment been made, there was at least a real 
prospect that it would have made a difference. The essential point 
was that there was no finding by the County Court that, if FirstGroup 
had phrased the notice more peremptorily and/or required its 
drivers to be more forceful, that requirement would have been 
satisfied, given that there would have been no question of actual 
enforcement. 
 

BUCHANAN v COMMISSIONER OF POLICE OF THE 
METROPOLIS 
UKEAT/0112/16/RN 

HIS HONOUR JUDGE DAVID RICHARDSON 

(SITTING ALONE) 
SUMMARY 
DISABILITY DISCRIMINATION - Disability related discrimination 
DISABILITY DISCRIMINATION - Justification 
The Claimant, a serving police officer who had a disability by virtue 
of a serious motor cycle accident, was made subject to the 
“Unsatisfactory Performance Procedure” laid down in the Police 
(Performance) Regulations 2012.  He complained to the 
Employment Tribunal that a series of steps taken at the first and 
second stages of that procedure amounted to discrimination arising 
from disability.  The Employment Tribunal unanimously held that the 
steps amounted to unfavourable treatment because of something 
arising from the Claimant’s disability.  The majority held that it was 
the procedure, rather than its application to the Claimant, which had 
to be justified; and found for the Respondent on this question. 
Appeal allowed.  The procedure laid down in the Regulations and 
the policies which the Respondent developed to apply it allowed for 

[2016] IRLR 
918, 
December 

[2017] 
ICR 184 

IDS Brief 
1058, 
December  
 2016 

http://employmentappeals.decisions.tribunals.gov.uk/Public/Upload/16_0112rjfhATRN.doc
http://employmentappeals.decisions.tribunals.gov.uk/Public/Upload/16_0112rjfhATRN.doc


DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2017 

 

 

Michael Duggan QC michael@dugganqc.com  

41 

individual assessment in each case at each stage.  The steps held by 
the Employment Tribunal to amount to unfavourable treatment 
were not mandated by the procedure or by any policy of the 
Respondent.  Section 15(1)(b) of the Equality Act 2010 required the 
Employment Tribunal to consider whether the treatment was 
justified; and in such a case as this it was not sufficient to ask 
whether the underlying procedure was justified.  Seldon v Clarkson 
Wright & Jakes [2012] ICR 716 SC and Crime Reduction Initiatives v 
Lawrence UKEAT/0319/13 considered. 

 

GRIFFITHS V SECRETARY OF STATE FOR WORK AND PENSIONS 
UKEAT/0372/13/JOJ 
MR RECORDER LUBA QC  
PROFESSOR K C MOHANTY JP 
MR D G SMITH 
SUMMARY 
DISABILITY DISCRIMINATION – Reasonable adjustments 
Disabled employee absent from work and made subject to the 
application of employer’s Attendance Policy resulting in written 
warning. 
She seeks ‘reasonable adjustments’ to take future account of 
absences related to her disability and the withdrawal of the warning.  
Her employer declines. 
Employment Tribunal find, by a majority, no breach of the duty to 
make reasonable adjustments because (1) there was no ‘substantial 
disadvantage’ established sufficient to trigger the duty and (2) the 
adjustments sought were not ‘reasonable adjustments’. 
Appeal dismissed. 
The Tribunal had correctly applied the relevant authorities on the 
question of whether or not a ‘substantial disadvantage’ had been 
established and had made no error in deciding that, on facts, the 
adjustments sought were not ‘reasonable’. 

The trigger for disciplinary sanctions under a sickness absence policy 
was subject to the duty to make reasonable adjustments. However, 
the Court upholds the EAT’s judgment that the employer did not fail 
to make reasonable adjustments by not extending the point at 
which disciplinary action could be taken 

  [2017] 
I.C.R. 160 
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HAMPSHIRE COUNTY COUNCIL V WYATT UK 
EAT - UKEAT/0013/16/DA 

THE HONOURABLE MRS JUSTICE SIMLER DBE (PRESIDENT) 
BARONESS DRAKE OF SHENE 
MR D G SMITH 
It was permissible for an employment tribunal to make a personal 
injury award for depression in a disability discrimination case in the 
absence of medical evidence. Nor was medical evidence a 
prerequisite in an unfair dismissal case when assessing future 
working prospects. However, the EAT adds that, while there is no 
rule of law requiring medical evidence in such cases, it was usually 
advisable to have it. On the facts of this case, there was sufficient 
evidence from other sources to justify the personal injury award that 
the tribunal had made. 
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SUMMARY 

DISABILITY DISCRIMINATION - Compensation 

 In a case where the Employment Tribunal found that the Claimant’s 
suspension was not an unlawful act but was the most proximate 
cause of her depression and triggered that depression, the 
Respondent appealed against an award for personal injury on the 
basis that the Employment Tribunal was wrong to make such an 
award in the absence of expert medical evidence, which was 
necessary to establish both causation and quantum of this claim 
which are difficult issues to disentangle.  The Respondent argued 
that in a low-value case, cost and proportionality issues may drive 
parties and tribunals to deal with such issues without medical 
evidence but in all other cases medical evidence must be obtained 
before such an award can be made.  A similar point was argued in 
relation to pecuniary loss awards for unfair dismissal. 

 The Respondent also contended that the Employment Tribunal’s 
starting point for the personal injury award was inflated and 
erroneously characterised the psychiatric injury as “moderately 
severe” (with a bracket of £15,000-£44,000) within the terms of the 
Judicial College Guidelines, 12th edition, rather than as “moderate” 
(with a bracket of £4,700-£15,400).  This led to an award that 
overlapped with the injury to feelings award and was manifestly 
excessive. 

 These arguments were not accepted.  Although it is advisable for 
claimants to obtain medical evidence (especially in cases involving 
psychiatric injury which can give rise to difficult questions of 
causation and quantification) and failure to produce medical 
evidence risks a lower award than might otherwise be made, or no 
award being made at all, the Employment Appeal Tribunal rejected 
the argument that a personal injury award cannot be made in the 
absence of expert medical evidence in every case bar those of low-
value.  There is no such principle of law.  The same is true of 
pecuniary loss awards in unfair dismissal cases. 

In this case in any event, although the Employment Tribunal found 
that suspension which was not unlawful triggered the depression, it 
also found that the suspension meeting was itself an act of unlawful 
discrimination because of the manner in which the suspension was 
communicated.  These two events are inextricably linked.  Had the 
meeting been handled lawfully, it may well be that the suspension 
itself would not have triggered the injury.  In those circumstances, 
and given that the Respondent did not advance any argument that 
the depression was divisible as between lawful and non-lawful 
causes, or contend for an apportionment or a percentage reduction 
on that basis, the Employment Tribunal was entitled to find that the 
serious instances of unlawful action over a considerable period of 
time had a serious long-lasting impact on the Claimant and, in other 
words, caused or materially contributed to her depression so that 
the Respondent was liable for the full extent of it.  There was ample 
evidence to support that conclusion in the Occupational Health 
reports and the evidence of the Claimant and her witness. 

 The Employment Appeal Tribunal could detect no error of principle 
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or perversity in either award, and the appeal accordingly failed. 
MRS M ALI v NEW COLLEGE MANCHESTER LIMITED 
Appeal No. UKEAT/0154/16/DM 
HER HONOUR JUDGE EADY QC 
(SITTING ALONE) 
SUMMARY 
DISABILITY DISCRIMINATION 
DISABILITY DISCRIMINATION - Reasonable adjustments 
DISABILITY DISCRIMINATION - Direct disability discrimination 
HARASSMENT 
 Disability discrimination - knowledge (actual/imputed) of the 
Claimant’s disability; identification of the correct PCP for the 
purposes of a claim under section 21 Equality Act 2010 (reasonable 
adjustments); the correct test for harassment “related to” disability; 
the approach to the “reason why” question for the purposes of a 
claim of direct discrimination 
The Claimant made various complaints of disability discrimination 
(direct and failure to make reasonable adjustments) and 
harassment, arising during her employment and in respect of her 
dismissal, which were rejected by the Employment Tribunal.  The 
Claimant appealed, arguing that: (1) the ET had erred in its approach 
to the Respondent’s (imputed) knowledge of her disability and had 
inadequately explained its findings in this regard; (2) that the ET had 
adopted too narrow an interpretation of the PCP relevant to her 
reasonable adjustments complaint; (3) it had further erred in its 
approach to the Claimant’s harassment claim, taking too narrow a 
view of the words related to and failing to focus to any significant 
extent on the perception of the Claimant; (4) further, as regards the 
claim of direct discrimination, the ET had erred by confusing motives 
and objectives with the “reason why” question. 
Held: dismissing the appeal 
In approaching the question of the Respondent’s knowledge - actual 
or imputed - of the Claimant’s disability, the ET did not lose sight of 
the twofold nature of the test (McCubbin v Perth & Kinross Council 
UKEATS/0025/13 applied); specifically it made findings not just as to 
what the Respondent was aware that it knew but also as to whether 
it might reasonably have been expected to know more (not just 
having regard to the label to be attached to the Claimant’s condition 
but also to the facts on the ground, the impact on the Claimant and 
how that might have caused the Respondent to be aware of any 
disability).   
As for the identification of the PCP relevant to the reasonable 
adjustments claim, this was derived from the Claimant’s Further 
Particulars.  Allowing that it should not take too narrow or technical 
an approach to the definition of a PCP, the ET had not erred in its 
approach to the Claimant’s case; rather, she was seeking to reframe 
her case to avoid the ET’s adverse finding. 
Equally the ET had not erred in its approach to the harassment 
claim.  It referred to the knowledge of the alleged harasser as 
relevant to the question of purpose, but had also considered the 
question of effect.  In so doing, the ET kept in mind both the 
Claimant’s perspective - to which it had detailed regard when 
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making its primary findings of fact - and the overall environment 
created by the various interactions of which complaint was being 
made.  It was entitled to test the effect of the conduct complained 
of by what was reasonable in the circumstances (relevantly having 
regard to the context and overall environment); doing so the ET was 
in almost all cases clear that it would simply have been 
unreasonable for the matters in question to have the effect 
complained of.  As for those cases where the ET found relevant 
effect, it further asked itself whether the conduct in question was 
related to the Claimant’s protected characteristic; disability.  It was 
not confusing this with a test of causation nor did it fall into the trap 
of applying too narrow a test.  The ET’s conclusion that the conduct 
was not related to disability was derived from its very clear findings 
as to the context; specifically, the Claimant was, as the ET found, 
behaving unreasonably, shouting and being rude and threatening to 
resign; it was that to which the conduct in question related, not her 
disability. 
As for the approach to the direct discrimination claim, whilst there 
was a reference to legitimate objectives, the entirety of the 
reasoning made clear that the ET kept firmly in mind the correct test 
it had to apply; the objectives to which it referred to were part of 
the relevant background.  This was not a case where the treatment 
in question was inherently discriminatory and the ET made clear 
findings as to the causative reason for the Claimant’s treatment, 
which was entirely unrelated to her disability.  
 

URSO  V DEPARTMENT FOR WORK & PENSIONS 
UKEAT/0045/16/DA 

THE HONOURABLE MR JUSTICE SUPPERSTONE 

(SITTING ALONE) 
SUMMARY 
DISABILITY DISCRIMINATION - Disability 
The Appellant held a full-time Finance Officer position at the Fulham 
Job Centre.  The Respondent conceded that she had been disabled 
by PTSD (“the disability”) at the material time, namely the period 
around her dismissal, but the parties were at odds as to whether the 
Respondent was or ought to have been aware that she had PTSD, or 
as to the way in which the PTSD affected her. 
The ET dismissed the Appellant’s complaints of disability 
discrimination and harassment.  She succeeded in respect of her 
complaint of unfair dismissal alone. 
The EAT allowed her appeal against the Decision of the ET both in 
relation to disability discrimination and harassment.  The focus of 
the ET’s inquiry should have been on the underlying facts which 
amounted to the disability and the effects of it, not on the condition 
itself.  The ET erred in adopting too restrictive an approach towards 
the Appellant’s agreed mental impairment.  The Respondent was 
required to consider the symptoms and effect of the Claimant’s 
disability. 

The case is remitted to the same ET, with a direction that the 
Tribunal do not take into account certain medical evidence.   

[2017] 
IRLR 
304, 
April 
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HOME OFFICE (UK VISAS & IMMIGRATION) v P KURANCHIE 
EAT 
An employment tribunal had been entitled to find that an employer 
had failed to make reasonable adjustments for an employee's 
dyslexia and dyspraxia by failing to reduce her workload, even 
though she had not herself suggested such an adjustment at the 
time.  

 

   

THE GUINNESS PARTNERSHIP  v MR P SZYMONIAK       

UKEAT/0065/17/DA 

HER HONOUR JUDGE EADY QC 

(SITTING ALONE) 

SUMMARY 

DISABILITY DISCRIMINATION - Disability 

 Disability discrimination - definition of disability - section 6 Equality 
Act 2010 (“EqA”) 

The Claimant, who was pursuing a complaint of disability 
discrimination, claimed that he met the definition of a disabled 
person for the purposes of section 6 EqA by reason of what he 
contended were the long-term substantial effects of a mental 
impairment.  The ET had not given any directions for expert medical 
evidence but relied on the Claimant’s own evidence and 
contemporaneous medical documentation in reaching its conclusion 
that he had established he had suffered from the condition of which 
he complained for more than 12 months. 

The Respondent appealed on two bases, contending: (1) that the ET 
had failed to follow relevant authority, in particular RBS v Morris 
and Royal Borough of Greenwich v Syed in proceeding to determine 
the question of disability without proper expert medical evidence; 
and (2) that the ET had misapplied section 6 EqA, finding that the 
Claimant was disabled on the basis merely that he had suffered from 
a mental impairment for a period of 12 to 18 months, failing to 
consider whether the mental impairment had had an effect on the 
Claimant’s ability to carry out normal day-to-day activities which was 
both substantial and long-term. 

Held: allowing the appeal 
The focus of the ET’s reasoning had been on the length of time the 
Claimant’s condition had lasted; it had failed to demonstrate that it 
had addressed the question of the effect of his condition, apparently 
falling into the error of assuming that, if a medical condition has 
existed for over 12 months, it did not need to further assess the 
effects of that condition.  That was an error of law and the appeal 
would be allowed on this basis.  In the circumstances, it was not 
possible to determine whether the ET might have been able to reach 
a permissible conclusion as to whether the Claimant was disabled 
for the purposes of section 6 EqA on the material before it (i.e. 
absent expert medical evidence).  The issue of disability would be 
remitted to a different ET for consideration afresh, including as to 
whether directions should be given for the obtaining of an expert 
medical report. 
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TAYLOR  V LADBROKES BETTING AND GAMING LTD 

UKEAT/0353/15/DA 

HIS HONOUR JUDGE HAND QC 

(SITTING ALONE) 
SUMMARY 
DISABILITY DISCRIMINATION - Disability 
The  employment judge stated that the physician's opinion was that 
the claimant could easily control his condition by means of lifestyle, 
diet, and exercise, and that he had not taken “basic steps in this 
regard which might reasonably have been expected of him”. The 
judge thought the physician's medical opinion was that there was a 
small possibility of the condition progressing, factoring in lifestyle, 
diet and exercise. He concluded that the claimant was not 
disabled.The appeal was allowed and the case remitted for 
rehearing.  The findings made by the Employment Judge were not 
supported by the medical evidence and the issue of whether the 
Appellant was suffering from a progressive condition, and therefore 
should be deemed under paragraph 8(2) of Schedule 1 to the 
Equality Act 2010 to be likely to result in a substantial adverse 
impairment on his ability to carry out day-to-day activities, should be 
re-considered in the light of further medical evidence. 

 

[2017] 
IRLR 
312, 
April 

  

BUCHANAN v COMMISSIONER OF POLICE OF THE 
METROPOLIS 
UKEAT/0112/16/RN 

HIS HONOUR JUDGE DAVID RICHARDSON 

(SITTING ALONE) 
SUMMARY 
DISABILITY DISCRIMINATION - Disability related discrimination 
DISABILITY DISCRIMINATION - Justification 
The Claimant, a serving police officer who had a disability by virtue 
of a serious motor cycle accident, was made subject to the 
“Unsatisfactory Performance Procedure” laid down in the Police 
(Performance) Regulations 2012.  He complained to the 
Employment Tribunal that a series of steps taken at the first and 
second stages of that procedure amounted to discrimination arising 
from disability.  The Employment Tribunal unanimously held that the 
steps amounted to unfavourable treatment because of something 
arising from the Claimant’s disability.  The majority held that it was 
the procedure, rather than its application to the Claimant, which had 
to be justified; and found for the Respondent on this question. 
Appeal allowed.  The procedure laid down in the Regulations and 
the policies which the Respondent developed to apply it allowed for 
individual assessment in each case at each stage.  The steps held by 
the Employment Tribunal to amount to unfavourable treatment 
were not mandated by the procedure or by any policy of the 
Respondent.  Section 15(1)(b) of the Equality Act 2010 required the 
Employment Tribunal to consider whether the treatment was 
justified; and in such a case as this it was not sufficient to ask 
whether the underlying procedure was justified.  Seldon v Clarkson 
Wright & Jakes [2012] ICR 716 SC and Crime Reduction Initiatives v 

[2016] IRLR 
918, 
December 

[2017] 
ICR 184 

IDS Brief 
1058, 
December  
 2016 
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Lawrence UKEAT/0319/13 considered. 

 

MISS I V URSO v DEPARTMENT FOR WORK & PENSIONS   
UKEAT/0045/16/DA 

THE HONOURABLE MR JUSTICE SUPPERSTONE 

(SITTING ALONE) 

SUMMARY 

DISABILITY DISCRIMINATION - Disability 

 The Appellant held a full-time Finance Officer position at the 
Fulham Job Centre.  The Respondent conceded that she had been 
disabled by PTSD (“the disability”) at the material time, namely the 
period around her dismissal, but the parties were at odds as to 
whether the Respondent was or ought to have been aware that she 
had PTSD, or as to the way in which the PTSD affected her. 

 The ET dismissed the Appellant’s complaints of disability 
discrimination and harassment.  She succeeded in respect of her 
complaint of unfair dismissal alone. 

 The EAT allowed her appeal against the Decision of the ET both in 
relation to disability discrimination and harassment.  The focus of 
the ET’s inquiry should have been on the underlying facts which 
amounted to the disability and the effects of it, not on the condition 
itself.  The ET erred in adopting too restrictive an approach towards 
the Appellant’s agreed mental impairment.  The Respondent was 
required to consider the symptoms and effect of the Claimant’s 
disability. 

 The case is remitted to the same ET, with a direction that the 
Tribunal do not take into account certain medical evidence.   

 

   

O’Brien v Bolton St Catherine’s Academy 
Court of Appeal 

 

  IDS Brief 
2017, 
1073, 16-
18 

GOVERNMENT LEGAL SERVICE V BROOKES  
EAT. SUMMARY 
DISABILITY DISCRIMINATION - Disability related discrimination 
DISABILITY DISCRIMINATION - Reasonable adjustments 
DISABILITY DISCRIMINATION - Justification 
There was no error of law in the Tribunal's decision that the 
Claimant, who has Asperger's syndrome, was discriminated against 
by being required to sit a multiple choice "Situational Judgment 
Test" as the first stage in a competitive recruitment process for 
lawyers wishing to join the Respondent. 
The Tribunal's decisions that the Respondent had indirectly 
discriminated against the Claimant, had failed to comply with the 
duty to make reasonable adjustments and had treated her 
unfavourably because of something arising in consequence of her 
disability, were unassailable and correct in law. 
The EAT upheld the decision of an employment tribunal that, in 
requiring a job applicant with Asperger syndrome to sit a multiple 
choice test at the first stage of its recruitment process, the GLS 

[2017] IRLR 
780 
Sept 

 IDS Issue 
1070 – 
June 2017 
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subjected her to disability discrimination. 
Petya Milkova v Izpalnitelen direktor na Agentsiata za 
privatizatsia i sledprivatizatsionen control 
Case C-406/15 (ECLI:EU:C:2017:198) 
Bulgarian labour law provided that, where employees suffered a 
mental illness, their employers needed the prior authorisation of the 
labour inspectorate prior to carrying out certain dismissals. 
However, the country's civil service law did not require such prior 
authorisation for civil servants. Petya Milkova was a civil servant 
who suffered from a mental illness. The Government agency that 
she worked for abolished her post and terminated her contract. She 
brought proceedings claiming that her dismissal without the prior 
authorisation of the labour inspectorate was unlawful 

 1.   Article 7(2) of Directive 2000/78/EC of 27 November 2000 
establishing a general framework for equal treatment in 
employment and occupation, read in the light of the United Nations 
Convention on the Rights of Persons with Disabilities, approved on 
behalf of the European Community by Council Decision 2010/48/EC 
of 26 November 2009, and in conjunction with the general principle 
of equal treatment enshrined in Articles 20 and 21 of the Charter of 
Fundamental Rights of the European Union, must be construed as 
allowing legislation of a Member State, such as that at issue in the 
main proceedings, which confers on employees with certain 
disabilities specific advance protection in the event of dismissal, 
without conferring such protection on civil servants with the same 
disabilities, unless it has been established that there has been an 
infringement of the principle of equal treatment, that being a matter 
for the referring court to determine.When making that 
determination, the comparison of the situations must be based on 
an analysis focusing on all the relevant rules of national law 
governing the positions of employees with a particular disability, on 
the one hand, and the positions of civil servants with the same 
disability, on the other, having regard, in particular, to the purpose 
of the protection against dismissal at issue in the main proceedings. 

2.      In the event that Article 7(2) of Directive 2000/78, read in the 
light of the United Nations Convention on the Rights of Persons with 
Disabilities and in conjunction with the general principle of equal 
treatment, precludes legislation of a Member State such as that at 
issue in the main proceedings, the obligation to comply with EU law 
would require that the scope of the national rules protecting 
employees with a particular disability should be extended, so that 
those protective rules also benefit civil servants with the same 
disability. 

[2017] 
IRLR 
566, 
June  

  

PENINSULA BUSINESS SERVICE LTD V BAKER 
UKEAT/0241/16/RN 

THE HONOURABLE MRS JUSTICE ELISABETH LAING DBE 

(SITTING ALONE) 
SUMMARY 
VICTIMISATION DISCRIMINATION - Other forms of victimisation 
HARASSMENT 
DISABILITY DISCRIMINATION 

[2017] 
IRLR 
394, 
May  

 [2017] 
I.C.R. 714 

IDS Issue 
1067 – 
April 2017 
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DISABILITY DISCRIMINATION - Disability 
DISABILITY DISCRIMINATION - Discrimination by other bodies 

The Employment Tribunal (“the ET”) held that the Claimant’s 
employer subjected him to harassment related to disability and 
victimised him.  The Employment Appeal Tribunal (“the EAT”) held 
that the ET had erred in law.  First, the tort of harassment protects a 
person who has shown that he is a disabled person within the 
meaning of section 6 of the Equality Act 2010 (“the 2010 Act”) and 
other limited categories of case such as where the complainant is 
associated with a disabled person.  The Claimant had not shown he 
was disabled, nor that he fell into another recognised category; 
instead he relied on having asserted he was disabled.  The EAT held 
that this was not sufficient.  Second, the ET had not applied the right 
test to the victimisation claim; and its findings of fact were 
insufficient to support the conclusion that the Respondent had 
victimised the Claimant.  Third, the ET erred in holding that the 
Respondent was liable for surveillance carried out by its agent, who 
did not know anything about the protected acts relied on by the 
Claimant.  The EAT held that the ET had misinterpreted section 109 
of the 2010 Act.  The EAT also held that the ET had erred in law 
making findings which were outside its remit and by not accurately 
reflecting its decision the formal record of its Judgment 

 

CHARLESWORTH V DRANSFIELDS ENGINEERING SERVICES LTD  
UKEAT/0197/16 

THE HONOURABLE MRS JUSTICE SIMLER DBE (PRESIDENT) 

(SITTING ALONE) 

SUMMARY 
DISABILITY DISCRIMINATION - Section 15 
 1.               The Employment Tribunal’s decision that the Claimant’s 
absence resulting from his disability was not an operative cause of 
his dismissal for redundancy was reached without error of law or 
perversity. 
 2.               The Employment Tribunal did not deal with justification, 
save on what it described as a “cursory” basis and without making 
findings.  That was an approach to be avoided in a case where 
evidence was called and argument advanced on justification.  The 
parties were entitled to fully informed conclusions based on findings 
of fact rather than cursory ones.  The Employment Tribunal’s 
approach carried the risk of a conclusion that was inconsistent with 
other findings and conclusions, though it did not affect any aspect of 
the appeal here. 

 

  IDS Brief 
1072 

WILLIAMS V THE TRUSTEES OF SWANSEA UNIVERSITY 
PENSION & ASSURANCE SCHEME AND ANOTHER  
[2017] EWCA 1008 Civ 
LADY JUSTICE ARDEN, LORD JUSTICE BRIGGS and 
LORD JUSTICE BEAN 
The Claimant had  taken ill-health retirement at age 38 due to 
disability, and became entitled to an enhanced pension. However, 
the pension was based on the salary he received while working part-

[2017] 
IRLR 882 
Oct 

 IDS Brief 
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time in the period leading up to his retirement, after his employer 
had reduced his hours as an adjustment to accommodate his 
disability.  It was held that that "unfavourable treatment" under 
section 15 does not equate to either the concept of "detriment" or 
that of "less favourable treatment". Furthermore, it decided that 
treatment which confers advantages on a disabled person, but 
would have conferred greater advantages had their disability arisen 
more suddenly, does not amount to unfavourable treatment within 
the meaning of section 15.  Bean LJ stated " No authority was cited 
to us to support the view that a disabled person who is treated 
advantageously in consequence of his disability, but not as 
advantageously as a person with a different disability or different 
medical history would have been treated, has a valid claim for 
discrimination under s 15 subject only to the defence that the 
treatment was a proportionate means of achieving a legitimate aim. 
If such a claim were valid it would call into question the terms of 
pension schemes or insurance contracts which confer increased 
benefits in respect of disability caused by injuries sustained at work, 
or which make special provision for disability caused by one type of 
disease (for example cancer). The critical question can be put in this 
way: whether treatment which confers advantages on a disabled 
person, but would have conferred greater advantages had his 
disability arisen more suddenly, amounts to "unfavourable 
treatment" within s 15. In agreement with the President of the EAT I 
would hold that it does not." 

MR R PULMAN v  MERTHYR TYDFIL COLLEGE LTD 

UKEAT/0309/16/JOJ  

THE HONOURABLE MR JUSTICE KERR 

(SITTING ALONE)  

SUMMARY 

DISABILITY DISCRIMINATION - Disability related discrimination 

DISABILITY DISCRIMINATION - Reasonable adjustments 

DISABILITY DISCRIMINATION - Justification 

UNFAIR DISMISSAL - Reasonableness of dismissal 

 The Tribunal had fallen into error and given inadequate reasons 
when deciding that the Claimant had been fairly dismissed and had 
not been unlawfully discriminated against on the ground of his 
disability.  However, a perversity challenge to the Tribunal’s findings 
of fact was not plainly made out and it was not clear whether the 
errors and shortcomings in the reasoning were fatal to the validity of 
the decision.  It was appropriate to stay the appeal and remit the 
matter back to the Tribunal under the Burns/Barke procedure, for 
the purpose of obtaining further and better reasons, before 
determining the remaining grounds of the appeal. 

The Claimant’s case was that he was subjected to a provision, 
criterion or practice (PCP), that is, a requirement that he must return 
to work, after his prolonged absence, in the same role, in the same 
department and with the same management structure.  The Tribunal 
found that the Respondent had treated the Claimant in a manner 
that was justified and reasonable; there had been no disability 
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discrimination, and the dismissal was fair. The Tribunal concluded 
that the Respondent had done as much as could reasonably be 
expected of it to facilitate the Claimant’s return to work.  There was 
an action plan in place and support for the Claimant was on offer in 
the event of his return.  The appeal panel’s ignorance of Mr 
Robson’s willingness to engage in mediation did not matter, since 
Mr Ridout remained obdurate against mediation which is a 
consensual process.  It was asking too much of the Respondent to 
restructure the department or move other people to different roles.  
There were no realistic redeployment options for the Claimant. It 
held that the Respondent had shown that dismissal of the Claimant 
was a proportionate means of achieving a legitimate aim; it had 
taken medical advice about the Claimant’s capabilities and had fully 
engaged with him and discussed support and assistance on his 
return to work. On appeal, it was held that the Tribunal erred where 
it concluded that there was no PCP in this case because the PCP 
relied upon by the Claimant impacted only on him personally, 
though this was not a material error. However, there were 
insufficient reasons given. 

 

BIRMINGHAM CITY COUNCIL  v MISS U LAWRENCE 
UKEAT/0182/16/DM  
HER HONOUR JUDGE EADY QC 

(SITTING ALONE) 
SUMMARY 
DISABILITY DISCRIMINATION - Section 15 
DISABILITY DISCRIMINATION - Reasonable adjustments 
UNFAIR DISMISSAL -Reasonableness of dismissal 
Disability discrimination - discrimination by means of unfavourable 
treatment because of something arising in consequence of disability - 
section 15 Equality Act 2010 
Disability discrimination - discrimination by means of a failure to 
comply with a duty to make reasonable adjustments - sections 20 
and 21 Equality Act 2010 
Unfair dismissal - fairness of a dismissal for a reason related to 
capability - section 98(4) Employment Rights Act 1996 
The Claimant had been employed by the Respondent since 2000 but 
had taken long periods of time off work due to ill-health and was 
dismissed on 6 January 2015 because she had been absent since 31 
July 2014 and there was no clear indication as to when she might 
return. On the Claimant's claims of disability discrimination and 
unfair dismissal, the ET found that the Claimant's absence was 
connected with her disability (PTSD arising from events outside her 
employment but which caused her to suffer stress and anxiety at 
work); she had, however, not been dismissed because she was 
disabled (so her claim of direct disability discrimination failed) but 
because of her absences from work. The ET went on to uphold the 
Claimant's complaints under section 15 and sections 20 and 21 of 
the Equality Act 2010 ("EqA"), finding that the Respondent had not 
done enough to comply with its obligations under the EqA or under 
its own procedures. The ET further found the dismissal to have been 
unfair. The Respondent appealed.  
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Held: allowing the appeal in part 
When considering the Claimant's complaint under section 15 EqA, 
the ET had failed to clearly explain its findings as to the reason for 
the treatment complained of and whether that was connected to 
her disability (see Pnaiser v NHS England and Anor [2016] IRLR 170 
EAT). That said, reading the Judgment as a whole, the answer to 
those questions could be gleaned from the ET's earlier findings, in 
particular under the claim of direct discrimination. A similarly benign 
reading of the ET's consideration of justification for the purposes of 
section 15(1)(b) EqA was, however, not possible. The reasoning did 
not demonstrate the requisite objective balance between the 
discriminatory effect and the reasonable needs of the employer (see 
Land Registry v Houghton UKEAT/0149/14 and Hensman v MoD 
UKEAT/0067/14), and some of the findings were inconsistent; the 
appeal would be allowed on the question of justification for the 
purposes of section 15 EqA.  
As for the ET's Judgment on the Claimant's reasonable adjustments 
claim, its reasoning was not to be read as including a finding that the 
Respondent had failed to make a reasonable adjustment by failing to 
carry out further investigation or enquiry (insufficient to found a 
breach of section 20 EqA, see Tarbuck v Sainsbury's Supermarkets 
Ltd UKEAT/0136/06); its decision came down to a finding that the 
Respondent had failed in its duty to make reasonable adjustments in 
not deferring dismissal until the Claimant had completed her 
therapy or drawn a provisional conclusion from it. It was not 
apparent, however, that the ET had properly assessed the question 
of reasonableness in this regard - an exercise requiring an objective 
assessment, including asking what difference the adjustment would 
have made (Griffiths v SoS for Work and Pensions [2017] ICR 160 CA 
applied), although it was not necessary that the adjustment would 
inevitably have removed the disadvantage (Noor v Foreign & 
Commonwealth Office [2011] ICR 695 EAT). The appeal would also 
be allowed in this respect.  

 

ST UKEGHESON v HARINGEY LONDON BOROUGH COUNCIL 
[2017] EWCA Civ 1140 
LADY JUSTICE ARDEN 
and 
LADY JUSTICE SHARP 
The Claimant appealed against the strike out of religious 
discrimination  and disability claims. In his claims in the ET, he 
contended that the conduct of Ms Osho who, knowing him to be a 
church-going Christian, had required him to work extra Sundays the 
day before his resignation, was religious discrimination against him. 
He contended that, as a cancer sufferer, he needed Sundays off to 
be able to pray for healing, which he considered had been an 
important factor in his survival. The manager also refused his 
request to start work at 10.00 instead of 09.00. A constructive unfair 
dismissal claim had been reinstated by thee EAT. There were four 
reasonable adjustment claims: not allowing flexi-hours (that being a 
reference to the requirement to work at 9am rather than start at 
10am); denying the Claimant leave from 8 January during his notice 
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period; a failure to consider redeployment towards the end of his 
time at the Centre; and a failure to facilitate church attendance on 
at least three Sundays a month. The pleaded case was failure to 
consider reasonable adjustments rather than failed to make 
reasonable adjustments. The EAT rejected the appeal against the 
strike out on disability: First, there was no alleged claim that 
Haringey failed to make reasonable adjustments. Second, the failure 
to facilitate church attendance was too tenuous.  
On appeal it was noted that a failure to consider making reasonable 
adjustments is not sufficient to ground a discrimination claim: it has 
to be alleged that there was a failure to make reasonable 
adjustments.  Arden LJ stated "We are primarily concerned with the 
pleadings, though the power to strike out as having no reasonable 
prospect of success can be exercised where there is a dispute of fact 
where the claimant cannot realistically succeed. This was the case in 
Ezsias v North Glamorgan NHS Trust, where the claimant's pleaded 
case was that he had been dismissed as a whistle-blower, whereas 
the employer contended that the true position was he was 
impossible to work with and that he unreasonably jeopardised the 
proper functioning of the hospital. This Court held that this dispute 
could not be determined on a summary application without a trial."  
Even on Mr Ukegheson's own case, there could be no disability 
discrimination because of the failure to change his hours to 10am. It 
is clear from the written material, and also from Mr Ukegheson's 
oral submissions to us, that the real reason why Mr Ukegheson 
wanted to start at 10am and not 9am was so that he could take his 
children to school first. While this reason is understandable, it bears 
no connection to his disability as a cancer sufferer.  There was an 
absence of a pleaded allegation of a failure to make reasonable 
adjustments.  The claim that there should have been changes to the 
rota, was the sole basis of his claim for religious discrimination and 
this was not based on religion.  
HERRY V DUDLEY MBC 

Appeal No. UKEAT/0100/16/LA 

UKEAT/0101/16/LA 

HIS HONOUR JUDGE DAVID RICHARDSON 

MRS R CHAPMAN 

MR M SMITH OBE JP 
SUMMARY 
PRACTICE AND PROCEDURE - Costs 
DISABILITY DISCRIMINATION - Disability 
Costs 
The Employment Tribunal sufficiently explained its reasons for 
holding that (subject to the question of ability to pay) the Claimant 
should pay the whole of the Respondents’ costs.  However the 
Employment Tribunal, having decided to take account of the 
Claimant’s ability to pay and having found that he was impecunious, 
did not sufficiently explain why it considered that he would have the 
future earning capacity to pay a Costs Judgment of more than 
£100,000; and did not explain why it had not considered ordering a 
proportion of the costs or a capped amount of costs taking account 

 [2017] 
I.C.R. 610 
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of the Claimant’s ability to pay.  Arrowsmith v Nottingham Trent 
University [2012] ICR 159 and Vaughan v London Borough of 
Lewisham and others [2013] IRLR 713 considered and applied.  
Appeal allowed on that ground alone.  Remitted to same 
Employment Tribunal. 
Note.  The Respondent had taken the unusual step of serving a 
statutory demand on the Claimant as a precursor to bankruptcy 
proceedings.  The Judgment discusses the potential effect of 
bankruptcy on further litigation brought by the Claimant; and holds 
that an applicant for costs who argues that the future earning 
capacity of the paying party should be taken into account ought to 
inform the Employment Tribunal if there is any intention to serve a 
statutory demand and commence bankruptcy proceedings in the 
near future.  

 

Schofield v Manchester Airport Group plc 
Manchester Employment Tribunal 

An employment tribunal rejected discrimination claims brought by 
an aviation security officer with learning difficulties who was 
dismissed following his failure to pass a written exam that was an 
essential requirement of the role. It was reasonable for the 
employer to have to make adjustments to avoid the disadvantage 
caused to the employee but not to insist on these where they were 
not taken up by him. In addition, although the employee’s disability 
contributed materially to his failure to pass the exam, his dismissal 
was a proportionate means of achieving the legitimate aim of 
providing competent security officers. 

  IDS Brief 
2017, 1076, 
5-8 

A CONRY v WORCESTERSHIRE HOSPITAL ACUTE NHS TRUST 
UKEAT/0093/17 
THE HONOURABLE MRS JUSTICE SIMLER DBE 
PRESIDENT 
CONSTRUCTIVE DISMISSAL 
HARASSMENT 

Having made relevant findings about the events of a mishandled 
office reorganisation and its consequences for the disabled 
Appellant, the Employment Tribunal failed in error of law to consider 
and address these findings when dealing with the Appellant's claims 
for constructive dismissal and unlawful harassment. The case was 
remitted to the Employment Tribunal accordingly. 
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DISCRIMINATION: RACE    

Essop and others  v Home Office (UK Border Agency); 
Naeem v Secretary of State for Justice  
[2017] UKSC 27 
The concept of indirect discrimination has certain salient 
features. First, there is no express requirement for an 
explanation of the reasons why a particular PCP puts one group 
at a disadvantage when compared with others. Second, while 
direct discrimination expressly requires a causal link between the 
less favourable treatment and the protected characteristic, 
indirect discrimination does not. Instead it requires a causal link 
between the PCP and the particular disadvantage suffered by the 
group and the individual. Third, the reason for the disadvantage 
need not be unlawful in itself or be under the control of the 
employer or provider (although sometimes it will be). Both the 
PCP and the reason for the disadvantage are “but for” causes of 
the disadvantage: removing one or the other would solve the 
problem. Fourth, there is no requirement that the PCP in 
question put every member of the group sharing the particular 
protected characteristic at a disadvantage. Fifth, it is 
commonplace for the disparate impact, or particular 
disadvantage, to be established on the basis of statistical 
evidence. Sixth, it is always open to a respondent to show that its 
PCP is justified. A wise employer will monitor how its policies and 
practices impact upon various groups and, if he finds that they do 
have a disparate impact, will try and see what can be modified to 
remove that impact while achieving the desired result. 
In Essop there had been no need to prove the reason why the 
PCP in question put or would have put the affected group at a 
particular disadvantage. What is required is correspondence 
between the disadvantage suffered by the group and the 
disadvantage suffered by the individual. It must be open to the 
respondent to show that the particular claimant was not put at a 
disadvantage by the requirement, that there was no causal link 
between the PCP and the disadvantage suffered by the 
individual: he failed because he did not prepare, or did not show 
up at the right time or in the right place to take the test, or did 
not finish the task. It must be permissible for an employer to 
show that an employee has not suffered harm as a result of the 
PCP in question. The Essop claims would be remitted to be 
determined by the employment tribunal in accordance with the 
present judgment. 

In Naeem, the Court of Appeal had been wrong to hold that 
the reason why the PCP put the group at a disadvantage 
had itself to be related to the protected characteristic. With 
regard to the group or “pool” with which the comparison is 
made, all the workers affected by the PCP in question 
should be considered. There is no warrant for including only 
some of the persons affected by the PCP for comparison 
purposes. In general, therefore, identifying the PCP will also 

[2017[ IRLR 
558, June  

2017] 1 
WLR 
1343, 
[2017] 
ICR 640, 

IDS Issue 
1068 – May 
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identify the pool for comparison. In Mr Naeem's case, the 
PCP identified was the incremental pay structure which 
affected all the chaplains employed by the prison service. 
This did put the Muslim chaplains at a particular disadvantage 
compared with the Christians. Mr Naeem suffered this 
disadvantage and so s.19(2)(b) and (c) were satisfied. The 
question therefore was whether the respondent could justify it as 
“a proportionate means of achieving a legitimate aim”. 
Mr Naeem accepted that rewarding length of service and 
increasing experience, while at the same time managing an 
orderly and structured transition, over a period of time, to a 
shorter, single pay scale, was a legitimate aim. Further, the 
tribunal found that “the need for orderly management of the 
process renders the element of particular disadvantage in this 
case necessary, but having regard to the totality of the 
circumstances, … such disadvantage to the claimant is no more 
than is necessary to achieve the objective”. Neither the EAT nor 
any higher court is entitled to disturb the factual findings of an 
employment tribunal. It must detect an error of law. The tribunal 
had adopted the “no more than necessary” test of 
proportionality and could scarcely be criticised for doing so. 
Accordingly, the appeal in Mr Naeem's case would be dismissed. 
 

HER MAJESTY’S REVENUE AND CUSTOMS v MR J 
SALDANHA 

UKEAT/0067/17 
HER HONOUR JUDGE EADY QC 
(SITTING ALONE) 
SUMMARY 
RACE DISCRIMINATION - Direct 
The Claimant had been offered a posting in Italy, conditional 
upon his passing an assessment relating to his psychological 
resilience. In carrying out that assessment, the interviewer had 
pursued a number of questions relating to the Claimant's ability - 
as someone of Asian origin - to cope with racism in Italy. 
Reporting that the Claimant did not demonstrate the required 
level of resilience, the risk that he might suffer stress due to 
discrimination was one of the factors cited. On the basis of this 
assessment - including the discrimination factor - the Respondent 
withdrew the offer of the posting. On the Claimant's complaint, 
the ET found that both the assessment and the decision to 
withdraw the offer were inherently discriminatory - the 
Claimant's race being the criterion for the treatment of which he 
was complaining. In the circumstances, it concluded that both the 
assessment and the withdrawal of the posting were acts of 
unlawful race discrimination. The Respondent appealed.  
Held: dismissing the appeal 
The ET had been entitled to find that the Claimant's race was a 
reason (it did not need to be the only reason) for the less 
favourable treatment of which he complained. It had correctly 
analysed this as a criterion case: the relevant decisions (the 
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assessment and then the decision to withdraw the offer of the 
posting in Italy) were explicitly based on a factor - the Claimant 
being of Asian origin - which was necessarily discriminatory (but 
for his race, there would have been no concern of his suffering 
discrimination); Amnesty International v Ahmed [2009] ICR 1450 
EAT applied. In those circumstances, there was no reason to look 
further into the mental processes of the decision-takers: their 
decisions were explained by the Claimant's race and thus tainted 
by discrimination. The fact that they might also have had other, 
non-discriminatory, reasons in mind did not detract from this 
conclusion: the Respondent had not been able to demonstrate 
that the decisions in question were in no sense informed by race.  

 

Jyske Finans A/S v Ligebehandlingsnævnet (acting on 
behalf of Huskic)  
Case C-668/15 (EU:C:2017:278) 
Article 2(2)(a) and (b) of Council Directive 2000/43/EC of 29 June 
2000 implementing the principle of equal treatment between 
persons irrespective of racial or ethnic origin is to be interpreted 
as not precluding the practice of a credit institution which 
requires a customer whose driving licence indicates a country of 
birth other than a Member State of the European Union or of the 
European Free Trade Association to produce additional 
identification in the form of a copy of the customer's passport or 
residence permit. 
 

[2017] IRLR 
665, July 

  

EFOBI V ROYAL MAIL GROUP LTD 
UKEAT/0203/16/DA 
THE HONOURABLE MRS JUSTICE ELISABETH LAING DBE  
(SITTING ALONE) 
SUMMARY  
RACE DISCRIMINATION - Direct  
RACE DISCRIMINATION - Burden of proof  
 The Employment Appeal Tribunal (“the EAT”) allowed an appeal 
from the Employment Tribunal (“the ET”).  The Claimant claimed 
that the Respondent discriminated against him because of his 
race in rejecting job applications which he made.    
The EAT held that the ET had misdirected themselves about the 
effect of section 136 of the Equality Act 2010 by treating it as 
imposing an initial burden of proof on the Claimant; but  
that even if the ET had not misdirected themselves in that way, 
errors in their approach to the evidence made their decision 
unsafe.  The claim was remitted to a different ET. Laing J stated 
that “If a respondent chooses, without explanation, not to 
adduce evidence about matters which are within its own 
knowledge, it runs the risk that an ET will draw inferences, in 
deciding whether or not s.136(2) has been satisfied, which are 
adverse to it on the relevant areas of the case.” 

[2017] IRLR 
956 
November  

 IDS Brief 
2017, 1078, 
13-15 

MS C WALTERS v AVANTA ENTERPRISE LTD 

[2017] UKEAT 0127_17_2112 
THE HONOURABLE MRS JUSTICE SLADE DBE 
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(SITTING ALONE) 
SUMMARY 
RACE DISCRIMINATION - Direct 
PRACTICE AND PROCEDURE - Striking-out/dismissal 
The basis of the Claimant's claim of race discrimination, properly 
understood, was that the attitude of a manager who had 
described her, an Afro-Caribbean, as a coconut or Bounty Bar, 
caused her to treat the Claimant differently from an employee 
who behaved stereotypically consistently with their race or 
ethnic origin. The Employment Judge erred in not considering 
that it was arguable that an Employment Tribunal should 
consider how a hypothetical white comparator would be treated 
in the circumstances and that on the basis of allegations in the 
ET1 it could not be said that the claim of race discrimination 
should be struck out as having no reasonable prospect of success. 
Anyanwu v South Bank Students' Union [2001] IRLR 305 
considered. 
The victimisation claim was rightly struck out as having no 
reasonable prospect of success. 

 

MR T WIECLAWSKI v LONDON UNDERGROUND LIMITED 
UKEAT/0074/17 
THE HONOURABLE LADY WISE 
(SITTING ALONE) 
SUMMARY 
DISABILITY DISCRIMINATION 
DISABILITY DISCRIMINATION - Reasonable adjustments 
The Claimant was a train operative employed by the Respondent. 
He was summarily dismissed following three serious safety 
breaches occurring on the same day. He had been suffering from 
severe symptoms of grief following two bereavements. An 
internal appeal succeeded to the extent that the sanction 
imposed was reduced to summary dismissal suspended for 52 
weeks. The Claimant appealed and contended that the Tribunal 
had erred (1) in finding that the Respondent did not have actual 
or constructive knowledge of the Claimant's disability and (2) in 
its treatment of the Claimant's alternative argument on failure to 
make reasonable adjustments that the internal appeal should 
have been adjourned for an Occupational Health opinion. It was 
accepted that both arguments would be required to succeed 
before the appeal could be allowed.  
Held: 
(1) The question of actual or constructive knowledge of disability 
was one of fact for the Tribunal. The evidence before the Tribunal 
on this issue did not all point in the same direction. The finding 
made was accordingly open to the Tribunal and it could not be 
said that no reasonable Tribunal could reach the same 
conclusion. In any event, 
(2) The alternative case on reasonable adjustment of adjourning 
the internal appeal had not been given prominence before the 
Tribunal. Insofar as it had been raised it had been addressed. An 
adjournment would have served no purpose as the Claimant's 
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medical condition was taken into account as mitigation leading to 
reduction of the penalty. The Tribunal was entitled to conclude 
that an adjustment of imposing no immediate sanction was not 
reasonable.  

Appeal dismissed.  
AJAYI AYODELE v (1) CITYLINK LTD (2) PAUL NAPIER 
[2017] EWCA Civ 1913 
CA 
Davis LJ, Beatson LJ, Singh LJ 
In discrimination claims brought under the Equality Act 2010 
s.136 the initial burden of proof remained on an employee, as it 
had under the earlier Race Relations Act 1976 s.54A, contrary to 
the decision in Efobi v Royal Mail Group Ltd [2017] I.R.L.R. 956 
which was wrong and should not be followed. 
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DISCRIMINATION – RELIGION OR BELIEF     

Gareddu  v London Underground Ltd 
UKEAT/0086/16/DM 

THE HONOURABLE MRS JUSTICE SIMLER DBE (PRESIDENT) 

(SITTING ALONE) 
SUMMARY 
RELIGION OR BELIEF DISCRIMINATION 
While it was common ground (and accepted by the Employment 
Tribunal) that attendance at festivals in Sardinia could be a 
genuine manifestation of religion or religious belief, there was no 
error of principle or perversity in the Employment Tribunal’s 
conclusion that the Claimant was not genuine in asserting that 
he required a five week period over the summer off work, in 
order to attend religious festivals with his family, as a 
manifestation of his religion or belief. 

[2017] IRLR 
404, May  

 IDS Issue 
1064 – 
March 2017 

Bougnaoui and another v Micropole SA 
Case C-188/15 (ECLI:EU:C:2017:204) 
Asma Bougnaoui was employed in France as a design engineer by 
Micropole SA. She wore an Islamic headscarf in the workplace. 
She was dismissed, The CJEC held  
Article 4(1) of Council Directive 2000/78/EC of 27 November 
2000 establishing a general framework for equal treatment in 
employment and occupation must be interpreted as meaning 
that the willingness of an employer to take account of the wishes 
of a customer no longer to have the services of that employer 
provided by a worker wearing an Islamic headscarf cannot be 
considered a genuine and determining occupational requirement 
within the meaning of that provision. 
 

[2017] IRLR 
447, May  

 IDS Issue 
1067 – April 
2017 

TRAYHORN V SECRETARY OF STATE FOR JUSTICE 
UKEAT/0304/16/RN 
THE HONOURABLE MRS JUSTICE SLADE DBE 
(SITTING ALONE) 
SUMMARY 
RELIGION OR BELIEF DISCRIMINATION 
 The Employment Tribunal did not err in dismissing claims that 
the application of the Respondent’s Disciplinary and Equality of 
Treatment Policies, the first and second Provisions, Criteria or 
Practices, to the Claimant, a Pentecostal Christian, for quoting in 
a service in a prison holding a large number of sex offenders a 
passage from the Bible condemning certain sexual behaviour and 
speaking of repentance did not constitute indirect religious 
discrimination.  The ET did not err in considering whether the 
first and second PCPs led to “any group disadvantage”.  Mba v 
Merton London Borough Council [2014] 1 WLR 1501 per Elias LJ 
paragraphs 33 and 35 applied.  In any event the ET were not 
satisfied either that the Claimant as a Christian was 
disadvantaged by the two PCPs or that other Christians whether 
“singly or as a group” were disadvantaged.  Eweida v United 
Kingdom [2013] IRLR 231 considered. 

  IDS Brief 
2017, 1079, 
3-5 
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Further the ET did not err in holding that any restriction on the 
expression of the Claimant’s religious belief by the application of 
the Disciplinary and Equalities Policies was a proportionate 
means of achieving the legitimate aim of maintaining order and 
safety in the prison. 
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DISCRIMINATION – SEX  

BLACKWOOD v. BIRMINGHAM & SOLIHULL MENTAL 
HEALTH NHS FOUNDATION TRUST 
LORD JUSTICE PATTEN 
LORD JUSTICE LEWISON 
and 
LORD JUSTICE UNDERHILL  
[2016] EWCA 67 
The Claimant brought a discrimination claim. As part of her 
nursing course she was required to undertake work placements; 
the university approached NHS bodies to identify clinical 
placements for her; she was allocated a place at a unit operated 
by the respondent NHS trust; she attended at the trust and 
discussed her shift pattern; she explained that she would have 
difficulty working nightshifts and weekends because of her 
childcare responsibilities; and, within a few days she was told 
that the placement was being withdrawn. She alleged that the 
withdrawal of her placement because of her inability to work 
nights for childcare reasons constituted indirect sex 
discrimination on the part of the trust. 
The CA held that the Claimant  o a work placement at the NHS 
trust could bring a sex discrimination claim against the trust in 
the employment tribunal; s.56(5) would be construed so that it 
did not exclude the operation of s.55.  
The University could be liable  under section 91. In relation to the 
work provider there is no basis – subject to any indirect liability 
that might be available on the facts of a particular case – on 
which they can be caught by the terms of s.91. The relevant 
provision is plainly that which proscribes discrimination by 
providers, ie s.55; but if s.56(5) had the meaning found by the 
EAT a student could have no remedy under that section. 
Accordingly, the construction of s.56(5) adopted by the EAT did 
indeed create a lacuna in protection. The question then is 
whether it is possible to construe the Act so as to avoid that 
lacuna. The effect of ss.55 and 56, construed so as to give effect 
to the relevant Directives, is that, if the claim is about 
discrimination by the provider in the course of the work 
placement, the provider will typically have done the act 
complained of as a principal and will thus be primarily liable for 
that discrimination under s.55, with the forum for any 
proceedings being the employment tribunal. There may be 
untypical cases where the act was done by the provider as the 
agent of the university. In those cases both the university and the 
provider will be liable, by virtue of ss.109(2) and 110(1) 
respectively, but the liability will still arise under s.55, so that the 
employment tribunal will still be the correct forum.  

[2016] IRLR 
878, 
November 

[2016] ICR 
903 

IDS Issue 
1062 – 
February 
2017 

Interim Executive Board of X School  v Her Majesty's Chief 
Inspector of Education, Children's Services and Skills  
[2016] EWHC 2813 (Admin) 
Mr Justice Jay 

[2017] IRLR 
30, January  

 IDS Issue 
1062 – 
February 
2017 
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The segregation of pupils by gender in a mixed school did not 
amount to unlawful discrimination. The key question was 
whether the denial of that opportunity to both sexes amounted 
to “less favourable treatment” for the purposes of s.13 of the 
2010 Act read in conjunction with s.23(1). A broad and sensible 
evaluation of what was happening was required by the statutory 
language. Looking at both sexes simultaneously, both sexes were 
being denied the opportunity to interact/socialise/learn with or 
from the opposite sex. Given that no material distinction was to 
be found between the two sexes, that was the fairest and most 
legally accurate way of describing what was occurring. It was 
artificial to say that the denial to the boys of the opportunity to 
mix with the girls was somehow different to the opportunity 
being denied to the girls. It would only be different if there were 
some qualitative distinction for those purposes between male 
and female interaction, but there was not. What there was was a 
denial of interaction or concourse with the opposite sex which 
had equal value and impact, and was of the equivalent nature 
and character, in relation to both sexes. It could not be said that 
one sex was being treated less favourably than the other. 

Interserve FM Ltd  v Tuleikyte  
UKEAT/0267/16/JOJ 
THE HONOURABLE MRS JUSTICE SIMLER DBE (PRESIDENT) 
(SITTING ALONE) 
SUMMARY 
SEX DISCRIMINATION - Direct 
SEX DISCRIMINATION - Pregnancy and discrimination 
 In respect of a single finding of unfavourable treatment because 
of absence on maternity leave under section 18(4) Equality Act 
2010, the Employment Tribunal did not apply the correct legal 
test, wrongly treating the case as a “criterion” type case rather 
than a “reasons why” type case:  Taiwo and Anor v Olaigbe and 
Ors [2016] UKSC 31 applied.  This approach is appropriate in a 
direct discrimination claim under section 18 just as under section 
13 Equality Act 2010.  The fact that indirect discrimination 
cannot be pursued on the basis of pregnancy or maternity leave 
under section 19 does not alter the position either. 

[2017] IRLR 
615, July 

  

Unite the Union v Nailard 
UKEAT/300/15 
Employment Appeal Tribunal 
27 September 2016 
Judge David Richardson , Mr P Gammon , Mrs G Smith  
SUMMARY 
JURISDICTIONAL POINTS - Worker, employee or neither 
HARASSMENT 
SEX DISCRIMINATION - Direct 
TRADE UNION RIGHTS 
 The appeal concerned sexual harassment by elected officers of 
the Respondent trade union against a paid (employed) officer.  
 1.                  The ET held that the elected officers were employees 
of the Respondent under the extended definition in section 83(2) 
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of the Equality Act 2010.  Appeal allowed on this ground.  The 
elected officers were not employees under the extended 
definition.  Allonby v Accrington & Rossendale College [2004] 
IRLR 224, Jivraj v Hashwani [2011] IRLR 827 and Halawi v WDFG 
UK Ltd [2015] IRLR 50 considered and applied 
 2.                  The ET held that the Respondent was responsible for 
the harassment of the elected officers by virtue of section 
109(2).  Appeal dismissed on this ground.  Kemeh v Ministry of 
Defence [2014] IRLR 377 and Heatons Transport v Transport and 
General Workers’ Union [1972] ICR 308 considered and applied. 
 3.                  The ET held that the paid officers themselves 
harassed the Claimant by failing to take action against the 
elected officers to prevent harassment and by deciding to 
transfer her elsewhere.  Appeal allowed on this ground, but 
matter remitted to ET for reconsideration.  The ET had applied 
the wrong legal test; the question was whether the conduct of 
the elected officer in question was “related to sex”; it was not 
“related to sex” merely because it was concerned with earlier 
harassment by the elected officers which was related to sex.  
Conteh v Parking Partners Ltd [2011] ICR 341, Equal 
Opportunities Commission v Secretary of State for Trade and 
Industry [2007] ICR 1234 and Sheffield City Council v Norouzi 
[2011] IRLR 897 considered. 
 4.                  The ET held that, if it had not found that the paid 
officers harassed the Claimant, it would have found that they had 
discriminated against her because of sex - direct discrimination.  
The finding in this respect would also be remitted.  The ET was 
required to focus on the mental processes of each paid officer 
and ask whether that officer’s conduct was because of sex.  CFLIS 
(UK) Ltd v Reynolds [2015] IRLR 562 applied. 
 5.                  Section 64(2)(f) of the Trade Union and Labour 
Relations (Consolidation) Act 1992 is not concerned with 
decisions relating to the employment of a paid officer employee 
of the Respondent (who may or may not be a member of the 
Respondent union). 

 

BMC Software Ltd v Shaikh 
UKEAT/0092/16/DM 
HHJ Hand QC 

The claimant resigned after her equal pay grievance was rejected. 
An employment tribunal upheld her equal pay claim and 
accepted the claimant's contention that breach of the sex 
equality clause was a constructive dismissal, which also was sex 
discriminatory. HHJ Hand QC allowed an appeal, stating that “the 
meaning of section 70 EqA is that although a breach of an 
equality clause in the form of a failure to pay a woman the same 
as a man for like work is plainly a form of sex discrimination, a 
complainant cannot succeed in both an equal pay claim and the 
sex discrimination claim [in] respect of that breach.” 

[2017] IRLR 
1074. 
December 

 IDS Brief 
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Esoterikon and anor v Kalliri; ECJ   IDS Brief 
2017, 1081, 
9-10 
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DISCRIMINATION: SEXUAL ORIENTATION 

Lee v McArthur and others 
[2016] NICA 39 
NICA. Lord Chief Justice Morgan (giving the judgment of 
the court). 
The refusal to supply a cake bearing the message “Support Gay 
Marriage” amounted to direct discrimination on the basis of 
sexual orientation. Neither the 1998 Order nor the 2006 
Regulations treated the defendants less favourably on the basis 
of their religious and political beliefs. The legislation prohibited 
the provision of discriminatory services on the ground of sexual 
orientation. The defendants were caught by the legislation 
because they were providing such discriminatory services. 
Anyone who applied a religious or a political aspect to the 
provision of services could be caught by equality legislation, not 
because the legislation treated their religious belief or political 
opinion less favourably but because that person sought to 
distinguish, on a basis that was prohibited, between those who 
would receive their service and those who would not. The answer 
was for the supplier of services to cease distinguishing, on 
prohibited grounds, between those who could or could not 
receive the service. 

[2017] IRLR 
69, January  

  

Parris v Trinity College Dublin and others 
Case C-443/15 (ECLI:EU:C:2016:897) 
1.      Article 2 of Council Directive 2000/78/EC of 27 November 
2000 establishing a general framework for equal treatment in 
employment and occupation must be interpreted as meaning 
that a national rule which, in connection with an occupational 
benefit scheme, makes the right of surviving civil partners of 
members to receive a survivor’s benefit subject to the condition 
that the civil partnership was entered into before the member 
reached the age of 60, where national law did not allow the 
member to enter into a civil partnership before reaching that 
age, does not constitute discrimination on grounds of sexual 
orientation. 
2.      Articles 2 and 6(2) of Directive 2000/78 must be interpreted 
as meaning that a national rule, such as that at issue in the main 
proceedings, which, in connection with an occupational benefit 
scheme, makes the right of surviving civil partners of members to 
receive a survivor’s benefit subject to the condition that the civil 
partnership was entered into before the member reached the 
age of 60, where national law did not allow the member to enter 
into a civil partnership before reaching that age, does not 
constitute discrimination on grounds of age. 
3.      Articles 2 and 6(2) of Directive 2000/78 must be interpreted 
as meaning that a national rule such as that at issue in the main 
proceedings is not capable of creating discrimination as a result 
of the combined effect of sexual orientation and age, where that 
rule does not constitute discrimination either on the ground of 
sexual orientation or on the ground of age taken in isolation. 

 

[2017] IRLR 
173, 
February  

[2017] 
I.C.R. 313 
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Reverend Canon Pemberton v Right Reverend Inwood, 
former acting Bishop of Southwell and Nottingham 

HER HONOUR JUDGE EADY QC 

(SITTING ALONE)  

SUMMARY 
SEX DISCRIMINATION - Marital status 
SEXUAL ORIENTATION DISCRIMINATION 
HARASSMENT 
Discrimination - marital status - sexual orientation 
Qualifications bodies - relevant qualification - sections 53 and 54 
Equality Act 2010 
Exceptions from liability - religious requirements relating to 
marriage - schedule 9 paragraph 2 Equality Act 2010 
Harassment - section 26 Equality Act 2010 
The Claimant is a Church of England Priest who married his long-
term partner.  This was a marriage between two persons of the 
same sex, made permissible by virtue of the Marriage (Same Sex 
Couples) Act 2013, the enactment of which the Church of 
England had opposed.  As a result of this marriage, the 
Respondent revoked the Claimant’s Permission to Officiate 
(“PTO”) and refused to grant him an Extra Parochial Ministry 
Licence (“EPML”), which he needed to be able to take up a post 
as Chaplain in an NHS Trust.  The Claimant brought ET 
proceedings, complaining of unlawful direct discrimination 
because of sexual orientation and/or marital status and of 
unlawful harassment related to sexual orientation, his claims 
being brought under section 53 Equality Act 2010 (“EqA”) which 
applies to qualifications bodies, as defined by section 54(2) EqA.  
The Respondent denied he was a qualifications body but, in the 
alternative, contended that any relevant qualifications (defined 
by section 54(3)) were for the purposes of employment for the 
purposes of an organised religion, falling within the exemption 
allowed by schedule 9 paragraph 2 of the EqA and he had applied 
the requirement that the Claimant not be in a same sex marriage 
because that was incompatible with the doctrine of the Church of 
England in relation to marriage (“the compliance principle”).  The 
claim of harassment was further denied on its facts. 
The ET found the Respondent’s refusal to grant the EPML did fall 
under section 53 EqA and was a “relevant qualification” within 
the meaning of section 54.  That was not the case, however, in 
respect of the revocation of the Claimant’s PTO.  The ET further 
held, however, that the EPML qualification was for the purposes 
of employment for the purposes of an organised religion and the 
compliance principle was engaged; thus the Respondent was 
exempt from liability by reason of paragraph 2 of schedule 9 of 
the EqA.  As for the harassment claim, although the Claimant was 
caused distress by the Respondent’s conduct, which he found 
humiliating and degrading, this did not amount to harassment.  
Context was everything.  The Claimant would not have 
experienced that (admittedly, unwanted) conduct if he had not 
defied the doctrine of the Church.  Moreover, the Respondent 

[2017] IRLR 
211, March 
2017 

[2017] 
I.C.R. 929  
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had acted lawfully pursuant to schedule 9; it would be an affront 
to justice if his conduct was found to constitute harassment. 
Upon the Claimant’s appeal and the Respondent’s cross-appeal. 
Held: dismissing both the appeal and cross-appeal 
The ET had correctly held that the EPML was a relevant 
qualification (and the Respondent thus a qualifications body) for 
the purposes of sections 53 and 54 EqA; the Respondent’s cross-
appeal against this finding was dismissed.  Equally, however, the 
ET had been entitled to find that the PTO was not a relevant 
qualification: it would not have “facilitated” the grant of the 
EPML on the facts of this case; it was the Claimant’s lack of “good 
standing” within the Church of England that underpinned the 
Respondent’s decision in respect of both.  
The ET had further reached a permissible conclusion that the 
qualification was for the purposes of employment for the 
purposes of an organised religion, notwithstanding that the 
employer would have been the NHS Trust and not the Church.  
The Trust required its Chaplain to have an EPML for the purpose 
of carrying out the ministry of the Church of England; that was 
the purpose of the qualification and the employment.  As for the 
doctrines of the Church, this referred to the teachings and beliefs 
of the religion and the ET had been entitled to find these were as 
stated by Canon B30 (“marriage is … a union … of one man with 
one woman …”), evidenced, in particular, by the House of 
Bishops’ Pastoral Guidance on Same Sex Marriage.  The 
Respondent had applied a requirement that the Claimant not be 
in a same sex marriage so as to comply with the doctrines of the 
Church; it was not fatal to the ET’s conclusion in that regard that 
a different Bishop might not have done the same.  
As for the harassment claim, the ET had permissibly found that 
the particular context of this case was highly significant and 
meant that it was not reasonable for the Respondent’s conduct 
to have the effect required to meet the definition of harassment 
under section 26 EqA.  The Claimant had been aware that his 
marriage would mean that he would not be seen as in “good 
standing” within the Church of England.  The Respondent’s 
decision was exempt from liability by reason of schedule 9 and 
there were no aggravating features arising from his decision or its 
communication.  These were relevant factors to which the ET was 
entitled to have regard.  

 

JOHN P D WALKER (Appellant) v INNOSPEC & ORS 
(Respondents) & SECRETARY OF STATE FOR WORK & 
PENSIONS (Interested Party) 
[2017] UKSC 47 
Lady Hale, Deputy President 
Lord Kerr 
Lord Reed 
Lord Carnwath 
Lord Hughes 
The restriction permitted by the  Equality Act 2010 Sch.9 Pt 3 

[2017] IRLR 
928 

 [2017] 
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para.18 on payment of occupational pension benefits to same 
sex partners and spouses based on an employee's period of 
service before 5 December 2005 was incompatible with the 
prohibition against discrimination on grounds of sexual 
orientation in  Directive 2000/78. 
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EMPLOYMENT STATUS: EMPLOYEE OR WORKER 

Aslam and others v Uber BV and others  
Employment Tribunal 
Any driver who (i) had the Uber App switched on; (ii) was within 
the territory in which he was authorised to work; and (iii) was 
able and willing to accept assignments, was, for so long as those 
conditions were satisfied, working for Uber under a limb (b) 
“worker” contract and a contract within each of the extended 
definitions. That included time spent waiting for the opportunity 
to take passengers. While the App was switched off, there could 
be no question of any contractual obligation to provide driving 
services.  
The drivers were workers during the time the App was switched 
on and the above requirements were met. 

[2017] IRLR 
4, January  

  

Gilham v Ministry of Justice 

Appeal No. UKEAT0087/16/LA 

THE HONOURABLE MRS JUSTICE SIMLER DBE (PRESIDENT) 

SITTING ALONE 
SUMMARY 
TOPIC NUMBER(S):  30A 
The Employment Judge made no error of law in concluding that 
District Judges are office- holders and do not also work under a 
contract of employment or for services.  

[2017] IRLR 
23, January  

[2017] ICR 
404 

IDS Issue 
1063 – 
February 
2017 

Dewhurst v CitySprint (UK) Ltd 
 London Central Employment Tribunal, 5.1.17 (Case 
No.2202512/16) 
A bicycle courier is a ‘worker’  of the courier firm for the 
purposes of the Employment Rights Act 1996, despite the 
contractual documents describing her as a self-employed 
contractor. In reaching this decision, the tribunal looked at the 
reality of the working arrangements, including the extent to 
which the courier was integrated into the business. 

  IDS Issue 
1062 – 
February 
2017 

Boxer v Excel Group Services Ltd (in liquidation),  
London Central Employment Tribunal.  
An employment tribunal rules that a bicycle courier was a 
‘worker’ for the purposes of the Employment Rights Act 1996 and 
the Working Time Regulations 1998, rather than being in 
business on his own account. Although his contract held him out 
as a self-employed  contractor, that did not reflect the reality of 
his working arrangements. 

  IDS Issue 
1071 – 
June 2017 

MALCOLM TOMLINSON v REVENUE & CUSTOMS 
COMMISSIONERS 
FTT (Tax) (Judge Robin Vos) 12/06/2017 
A double-glazing salesman was properly to be regarded as self-
employed rather than employed for the purposes of national 
insurance contributions. 

 

   

MJ Quinn Integrated Services Ltd v Jones 
UKEAT/0301/16/JOJ 
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HIS HONOUR JUDGE HAND QC 
(SITTING ALONE) 
Appeal against a decision that the Claimant was an employee as 
defined by section 230 of the Employment Rights Act 1996, with 
sufficient qualifying service to enable him to complain of unfair 
dismissal, unlawful deductions from wages and breach of 
contract. 
SUMMARY 
JURISDICTIONAL POINTS - Worker, employee or neither 
JURISDICTIONAL POINTS - Continuity of employment 
 Whilst the judgment of MacKenna J in Ready Mixed Concrete 
(South East) Ltd v Minister of Pensions and National Insurance 
[1968] 2 QB 497 at pages 515 and 516 and that of Peter Gibson LJ 
in Express and Echo Publications Ltd v Tanton [1999] IRLR 367 at 
paragraphs 21 to 23 still provide a framework for considering the 
nature of the contractual obligations, it could not be accepted 
that the Employment Tribunal had been wrong to consider the 
factual matrix more broadly.  Autoclenz Ltd v Belcher [2011] 
UKSC 41, [2011] ICR 1157 means they are not the whole picture 
and a rather broader view of the approach to contractual 
construction needs to be taken in the employment context than 
might be the case in other contracts.  The overarching question is 
likely to be whether the written agreement (or agreements) is 
the real and true agreement between the parties or whether the 
parties have reached some other agreement.  Thus the factual 
matrix needs to be explored with considerable care, not only on 
substitution and but also on other relevant issues. 
 But although Employment Judge Reed indicated that he had 
adopted the approach of balancing various factors, it was a 
sustainable criticism that he had not explored or explained the 
extent to which his findings on integration and control negated 
the terms of the agreement, which appeared inherently 
inconsistent with a contract for services and what lead to the 
conclusion at paragraph 33 of the Reasons that all of those terms 
could be put to one side with result that the Respondent was an 
employee on the occasion of the carrying out of each 
assignment.  The matter was remitted to Employment Judge 
Reed to consider and further explain that conclusion. 
 The crucial issue was whether in some weeks the Respondent 
was absent from work in circumstances which “by … custom” he 
was regarded as continuing in employment so that under section 
212(3)(c) of the Employment Rights Act 1996 such weeks 
counted in computing continuity.  Employment Judge Reed held 
that there had been no “arrangement” but there had been a 
“custom” but it was accepted that the evidential basis for this 
finding was, at best, unclear and the matter was remitted with a 
direction that, if so advised, the parties could call further 
evidence 
 

MR G BADARA v PULSE HEALTHCARE LTD 

UKEAT/0303/16/RN 

HIS HONOUR JUDGE HAND QC 
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(SITTING ALONE) 

SUMMARY 
JURISDICTIONAL POINTS - Worker, employee or neither 
JURISDICTIONAL POINTS - Continuity of employment 
 Although the Employment Judge had referred himself to 
Cotswold Developments Construction Ltd v Williams [2006] IRLR 
181 and seems likely to have had in mind the judgment of the 
Supreme Court in Autoclenz Ltd v Belcher & Others [2011] UKSC 
41, [2011] ICR 1157, in concluding that the agreements were not 
“shams” and that the Appellant had changed his status from 
employee to that of a self employed director of an independent 
contractor, the Tribunal had misdirected itself as to law, reached 
conclusions not supported by the evidence, reached conclusions 
that were perverse and had not given adequate reasons, but that 
answer was not so clear as to enable this Tribunal to come a 
conclusion and the issue was remitted to a differently constituted 
Employment Tribunal for reconsideration.   
 The second issue of continuity depended upon the Appellant’s 
immigration status and his right to work.  It being conceded that 
the Employment Tribunal had erred in law in concluding that the 
Appellant had no right to work and that discrimination claims 
should not have been struck out, the appeal was allowed and 
that issue was remitted to be considered by the same 
Employment Tribunal to which the first issue had been remitted. 

 

CAPITA TRANSLATION AND INTERPRETING LIMITED v MR R 
SIAUCIUNAS (DEBARRED) (2) MINISTRY OF JUSTICE RESPONDENTS 

UKEAT/0181/16/RN 

SUMMARY 
JURISDICTIONAL POINTS - Worker, employee or neither 
 The Respondent was an interpreter providing his services to the 
Appellant with whom he was registered and his services were 
then provided to HMCTS (MHA) under the provisions of a 
Framework Agreement.  In holding that the Respondent was an 
employee as defined by section 83(2)(a) of the Equality Act 2010 
the Employment Tribunal had erred by excluding consideration of 
the nature of the relationship between the Appellant and the 
Respondent when he was not providing such services and in 
particular considering whether there was or was not mutuality of 
obligation in that period.  The decision of the Court of Appeal in 
Windle and others v Secretary of State for Justice [2016] ICR 721 
applied and the judgments in the Court of Appeal in Pimlico 
Plumbers Ltd and Mullins v Smith [2017] EWCA Civ 51 
considered.  The appeal was allowed on this point, which arose 
out of an amendment of the grounds of appeal.  The argument 
that this Tribunal should substitute a finding that the Respondent 
was not an employee as defined was rejected (Jafri v Lincoln 
College [2014] EWCA Civ 449, [2014] ICR 20 applied).  The matter 
was remitted for a complete rehearing by a different fully 
constituted Employment Tribunal (Sinclair Roche & Temperley v 
Heard and another [2004] IRLR 763 considered). 

  [2017] I.C.R. 
887 
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 The doctrine of precedent applicable in the High Court and in 
this Tribunal, namely that previous decisions are “persuasive” 
and should be followed unless there is good reason not to do so 
(see Lock v British Gas Trading Ltd (No.2) [2016] IRLR 316) does 
not apply to an Employment Tribunal considering previous 
decisions of other Employment Tribunals even when those relate 
to similar factual situations and even when the factual situation is 
more or less identical.  Each Employment Tribunal must decide 
cases based on its own findings of fact and its own interpretation 
of the law; Gilham and others v Kent County Council (No.2) 
[1985] ICR 233 considered and applied 

Dhillon and Dhillon v HMRC 
FTT (Tax) (Judge Zachary Citron, Tym Marsh 
The  FTTT found that the drivers were employees during each 
individual contract. The key factors were the considerable degree 
of control exercised and the fact that the drivers were not in 
business on their own account. 

   

UBER BV AND ORS V ASLAM AND ORS 
UKEAT/0056/17 
HER HONOUR JUDGE EADY QC 
(SITTING ALONE) 
SUMMARY 
JURISDICTIONAL POINTS - Worker, employee or neither 
WORKING TIME REGULATIONS - Worker  
"Worker status" - section 230(3)(b) Employment Rights Act 1996 
("ERA"), regulation 36(1) Working Time Regulations 1998 
("WTR") and section 54(3) National Minimum Wage Act 1998 
("NMWA").  
"Working time" - regulation 2(1) WTR 
The Claimants were current or former Uber drivers in the London 
area who, along with others, had brought various claims in the 
Employment Tribunal ("the ET"), which required them to be 
"workers" for the purposes of section 230(3)(b) Employment 
Rights Act 1996 ("ERA"), regulation 36(1) Working Time 
Regulations 1998 ("WTR") and section 54(3) National Minimum 
Wage Act 1998 ("NMWA"). The ET concluded that any Uber 
driver who had the Uber app switched on, was within the 
territory in which they were authorised to work (here, London) 
and was able and willing to accept assignments was working for 
Uber London Ltd ("ULL") under a "worker" contract and was, 
further, then engaged on working time for the purposes of 
regulation 2(1) WTR.  
The Appellants ("Uber") appealed, contending (relevantly) as 
follows:  
(1) That the ET had erred in law in disregarding the written 
contractual documentation. There was no contract between the 
Claimants and ULL but there were written agreements between 
the drivers and Uber BV and riders, which were inconsistent with 
the existence of any worker relationship. Those agreements 
made clear, Uber drivers provided transportation services to 
riders; ULL (as was common within the mini-cab or private hire 

  IDS Brief 
2017, 
1083, 3-5 
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industry) provided its services to the drivers as their agent. In 
finding otherwise, the ET had disregarded the basic principles of 
agency law.  
(2) The ET had further erred in relying on regulatory 
requirements as evidence of worker status.  
(3) It had also made a number of internally inconsistent and 
perverse findings of fact in concluding that the Claimants were 
required to work for Uber. 
(4) It had further failed to take into account relevant matters 
relied on by Uber as inconsistent with worker status and as, on 
the contrary, strongly indicating that the Claimants were carrying 
on a business undertaking on their own account.  
Held: dismissing the appeal 
The ET had been entitled to reject the characterisation of the 
relationship between Uber drivers and Uber, specifically ULL, in 
the written contractual documentation. It had found (applying 
Autoclenz Ltd v Belcher and Ors [2011] ICR 1157 SC(E)) that the 
reality of the situation was that the drivers were incorporated 
into the Uber business of providing transportation services, 
subject to arrangements and controls that pointed away from 
their working in business on their own account in a direct 
contractual relationship with the passenger each time they 
accepted a trip. Having thus determined the true nature of the 
parties' bargain, the ET had permissibly rejected the label of 
agency used in the written contractual documentation. The ET 
had not thereby disregarded the principles of agency law but had 
been entitled to consider the true agreement between the 
parties was not one in which ULL acted as the drivers' agent.  
In carrying out its assessment in this regard, the ET was not 
obliged to disregard factors simply because they might be seen as 
arising from the relevant regulatory regime; that was part of the 
overall factual matrix the ET had to consider. In any event, in this 
case, the ET's findings on control were not limited to matters 
arising merely as a result of regulation.  
In considering the ET's findings, it was necessary to have regard 
to its Judgment as a whole. Doing so, it was apparent that they 
were neither inconsistent nor perverse. In particular, the ET had 
permissibly concluded there were obligations upon Uber drivers 
that they should accept trips offered by ULL and that they should 
not cancel trips once accepted (there being potential penalties 
for doing so). It was, further, no objection that the ET's approach 
required the drivers not only to be in the relevant territory, with 
the app switched on, but also to be "able and willing to accept 
assignments"; that was consistent with Uber's own description of 
a driver's obligation when "on-duty". These findings had 
informed the ET's conclusions not just on worker status but also 
on working time and as to the approach to be taken to their 
rights to minimum wage. Inevitably the assessment it had carried 
out was fact- and context-specific. To the extent that drivers, in 
between accepting trips for ULL, might hold themselves out as 
available to other PHV operators, the same analysis might not 
apply; hence the ET's observation that it would be a matter of 
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evidence in each case whether and for how long a driver 
remained ready and willing to accept trips for ULL.  

Gascoigne v Addison Lee Ltd; Central London Employment 
Tribunal ET Case No. 2200436/16 

An employment tribunal holds that a cycle courier was a 'worker' 
within the meaning of Reg 2 of the Working Time Regulations 
1998. 

  IDS Brief 
2017, 
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Independent Workers' Union of Great Britain v RooFoods 
Ltd t/a Deliveroo; Central Arbitration Committee 
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EQUAL PAY    

Birmingham City Council v Bagshaw 

Appeal No. UKEAT/0107/16/JOJ 

THE HONOURABLE LADY WISE 

(SITTING ALONE) 
SUMMARY 
PRACTICE AND PROCEDURE - Disclosure  
An experienced Employment Judge ordered disclosure by a third 
party of Judgments and interlocutory Orders relating to cases of a 
similar type to those being litigated by the Claimants.   
It was argued that he had failed to apply the test of relevance 
and necessity before making the Order and that he had focused 
only on a concern about the inequality of arms between the 
parties to the litigation.  It was also contended that he should 
have first examined the documents and ought to have 
understood that only Judgments, not interlocutory Orders were 
in the public domain. 
The Judge had been addressed on the test and it could easily be 
inferred from his Reasons, taken as a whole, that he had applied 
it.  The circumstances, unusually, justified the Order for 
disclosure at an early stage in the proceedings, the Claimants 
having been unable to comply fully with an Order for 
particularisation without it.  In the absence of confidentiality 
objections, it had been competent and appropriate for the Judge 
to order disclosure without first examining the documents for 
reasons adequately explained by him.  Any distinction between 
Judgments and interlocutory Orders, only the former being 
strictly in the public domain, had been dealt with by redaction 
and limitation of the type of Judgments covered by the Order.  
The Judge’s focus on the overriding objective in exercising his 
power to order disclosure of documents was in the circumstances 
entirely appropriate and the outcome a fair one.  The appeal was 
dismissed.  

 [2017] ICR 
263 

IDS Brief 
1059, Dec 

Glasgow City Council v Unison 
EXTRA DIVISION, INNER HOUSE, COURT OF SESSION 
[2014] CSIH 27 
Lord Brodie 
Lord Drummond Young 
Lord Phillip 
A pay protection scheme  red circled certain manual, mostly 
male, workers who lost bonuses as a result of the job evaluation, 
with the result that they continued to earn more than the 
claimant women whose work had been rated as equivalent. An 
employment tribunal found that the pay protection scheme 
continued the indirectly sex discriminatory effect of the former 
bonus payments, but it held that the arrangements were 
proportionate. The EAT allowed an appeal against that finding. 
The Inner House dismissed the appeal. The Inner House held that 
what required to be justified was the decision to exclude the 

[2017] IRLR 
739 
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women from the pay protection scheme. The ET erred by failing 
to address whether the exclusion of the claimants was a 
reasonably necessary means of achieving the employer's 
legitimate aims of taking unfairness and unlawful discrimination 
out of the pay system. Lady Dorrian stated The ET required to 
carry out a critical assessment of whether the means of excluding 
the claimants was reasonably necessary to meet a legitimate aim, 
and to state reasons which reflected such an assessment. The 
reasons advanced in justification must be balanced against the 
discriminatory effect of the means in question: addressing the 
question whether it was necessary to afford pay protection to 
those in detriment failed to engage with this balancing exercise.”  
Farmah v Birmingham City Council  

UKEAT/0286/15/JOJ, UKEAT/0289/15/JOJ,  

UKEAT/0009/16/JOJ, UKEAT/0059/16/DM & 

UKEAT/0227/16/JOJ 

MRS A FARMAH & OTHERS v BIRMINGHAM CITY COUNCIL 

(1) MR A FENTON (2) MRS D FAIRLEY (3) MISS L HARPER v 
ASDA STORES LTD 

SAINSBURY’S SUPERMARKET LTD v MRS A AHMED & 
OTHERS 

THE HONOURABLE MR JUSTICE LEWIS 

(SITTING ALONE) 

SUMMARY 
PRACTICE AND PROCEDURE - Striking-out/dismissal 
Procedure – Rule 9 of the Tribunal Procedure Rules 2013 -  Equal 
Pay Claims - Inclusion of Claims by Two or More Claimants On the 
Same Claim Form – Whether Irregular – Whether Discretion to 
Strike out – Whether Appropriate to Exercise Discretion to Strike 
Out Claims or Waive Any Irregularity 
These five appeals concerned claims for equal pay.  Three 
appeals concerned claims brought, largely, by female retail staff 
working in different jobs in supermarkets who claimed they were 
performing equal work with men working in distribution centres.  
Women doing different jobs included their claims in the same 
claim forms.  Some men also included claims within the same 
claim form contending that, if the female Claimants were 
successful, then they did equal work with those successful female 
Claimants.  Two of the appeals involved claims by women 
undertaking different jobs in local government who claimed that 
their work was equal work with men performing a variety of jobs.  
The Respondents contended that the Claimants’ claims were not 
based on the same set of facts within the meaning of Rule 9 of 
the Tribunal Procedure Rules 2013 and their claims should be 
struck out. 
Rule 9 required a Tribunal to identify the complaints that the 
Claimants were making, then identify the set of facts upon which 
those complaints was based or founded and then to consider if 
the sets of facts were the same.  In the context of a claim for 
equal pay, that is a claim contending breach of an equality clause 

[2017] IRLR 
785 
Sept 
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included in a contract of employment by virtue of the Equality 
Act 2010, claims made by female Claimants doing different work, 
or jobs, were not based on the same set of facts as the claims 
involved a comparison of different jobs with the work of the male 
comparators.  Similarly, claims made by male Claimants were not 
based on the same set of facts as they sought to compare their 
work with the work of female Claimants not with other male 
comparators.  The Judgment sets out the appropriate approach 
to the discretion to strike out claims or waive the irregularity. 
Equal pay claims involving claimants doing different jobs cannot 
be included on the same claim form under rule 9 of the Tribunal 
Rules 2013, which allows multiple claims to be combined if they 
are 'based on the same set of facts'. 
Armstrong v Glasgow City Council 
[2017] CSIH 56 
Lord Justice Clerk, Lady Paton, Lord Menzies 
There is a defence to an equal pay claim where the job of the 
claimant and her comparator have been given different values by 
a job evaluation study and there were no reasonable grounds for 
suspecting that the study was sex discriminatory or otherwise 
unsuitable (under the EA 2010 - unreliable). the burden of 
proving that its job evaluation scheme was compliant with the 
legislation rested on the employer throughout the proceedings 
before the employment tribunal. Giving the judgment of the 
Court, Lord Menzies stated “The burden of proof on an employer 
is not satisfied merely by laying a scheme before the ET, nor is it 
satisfied by an assertion that it is prima facie compliant” with the 
statute. In order for a job evaluation scheme to comply, it 
requires to be “rigorously tested” as regards whether it is 
“thorough in its analysis, objective, transparent, accurate, 
internally sound and consistent, sufficiently detailed, and fair.” If 
the tribunal cannot be satisfied on the basis of the evidence led 
before it that the methodology of the job evaluation scheme was 
justified and its analysis thorough, then it is required to find that 
it is not a valid job evaluation. There is no onus on the claimants 
to lead expert evidence that the scheme was not compliant. On 
the contrarythe absence of such expert evidence meant that it 
was the employer that failed to discharge the burden of proving 
that its job evaluation scheme was compliant. 

[2017] IRLR 
993 
November 

 IDS Brief 
2017, 1080, 
8-10 

Grainger v North East London NHS Foundation Trust  
[2017] EWHC 2254 (QB) 
Lavender J 
The claimant was employed as a consultant child 
psychotherapist. In 2005 her job was assessed as falling within 
band 8c under the NHS “Agenda for Change” pay scheme. She 
brought proceedings in the High Court alleging that the 
defendant employer was in breach of a contractual duty to carry 
out a formal job evaluation when her job changed after having 
been given an additional role in January 2007 and her job should 
have fallen in band 8D.  Mr Justice Lavender held that the Job 
Evaluation Handbook had contractual effect, stating  “I do not 
accept the Defendant's contention that none of the Job 

[2017] IRLR 
981. 
November  
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Evaluation Handbook had contractual effect. It was published by 
the NHS Staff Council and was referred to in Part 2 of the Terms 
and Conditions Handbook (which it is accepted had contractual 
effect) as setting out the basis of job evaluation, which underpins 
the NHS pay scheme …The defendant pointed out that the Job 
Evaluation Handbook itself referred to its contents as guidance, 
and some parts of it may have been no more than guidance, but 
other parts were more than that.” This had the effect that, “if the 
claimant requested a job evaluation, the defendant was 
contractually obliged to conduct a job evaluation if either: (1) the 
claimant's job changed significantly; or (2) the claimant and her 
manager agreed that the demands of her job had changed 
significantly.” A change would not be “significant” unless it could 
result in a sufficiently large increase in that score to place the 
Claimant's job in a different band. The judge found  that the 
claimant was asked to take on additional duties but that the 
changes to the claimant's job could not have taken her score to 
the next highest band. Therefore, the job had not changed 
significantly within the meaning of the Job Evaluation Handbook. 
It followed that the employer was not obliged to arrange a job 
evaluation for the claimant. 

 

Asda Stores Ltd v Brierley  
UKEAT/0011/17/DM 
THE HONOURABLE MR JUSTICE KERR 
(SITTING ALONE) 
SUMMARY 

EQUAL PAY ACT - Article 141/European law 

EQUAL PAY ACT - Equal value 

EQUAL PAY ACT - Other establishments 

 1.               Although the point is not acte clair, the better view is 
that article 157 of the Treaty on the Functioning of the European 
Union is directly effective in a claim founded on equal pay for 
work of equal value.  The Appeal Tribunal declines to make a 
reference to the Court of Justice of the European Union seeking a 
determination of this (or any) point. 

 2.               Where there is a “single source” of pay and conditions 
for both claimant and comparator, a comparison between them 
is permitted independently of whether unequal treatment arises 
from legislation or collective agreements and whether or not the 
employment is in the same establishment or service. 

 3.               Where no comparator works at the establishment 
where the claimant is employed, comparison is permitted 
applying the North hypothetical test.  The better view is that the 
North hypothetical test remains good law and has survived the 
replacement of section 1(6) of the Equal Pay Act 1970 by section 
79 of the Equality Act 2010. 

 4.               The Employment Judge did not err in law in deciding 
that the law is as stated above.  He did not misapply the law.  Nor 
were any of his findings of fact perverse.  He reached conclusions 
that were open to him on the facts.  There is no basis for 

[2017] IRLR 
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interfering with his decision that the Claimants can compare 
themselves with their chosen comparators. 
Female retail staff could compare themselves to mainly male 
workers in distribution centres. Asda's executive board amounted 
to a “single source” under EU law of pay and conditions for both 
the claimants and the comparators which was capable of 
rectifying the inequality. The Claimants could also could use 
domestic law to bring the claim on the basis that they were in 
“the same employment” as their comparators, even though no 
comparator worked in the same establishment, by relying on the 
decision in North v Dumfries & Galloway Council that if a 
hypothetical comparator were to transfer to do his present job at 
a claimant's place of work, he would largely retain his present 
terms and conditions. 
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HOLIDAY PAY    

King v The Sash Window Workshop Ltd and another 
C-214/16 
Advocate General Tanchev has given his opinion that a worker 
is entitled to be paid on termination for any periods of annual 
leave that have accrued during employment, which the worker 
has been discouraged from taking because it would have been 
unpaid. In the Advocate General's view, it was unreasonable to 
expect a worker to take annual leave before they knew 
whether they would be paid for it. 
I therefore propose that the Court answer the questions 
referred by the Court of Appeal of England and Wales as 
follows;  
(1) If there is a dispute between a worker and employer as to 
whether the worker is entitled to annual leave with pay 
pursuant to Article 7 of Directive 2003/88/EC of the European 
Parliament and of the Council of 4 November 2003 concerning 
certain aspects of the organisation of working time, it is 
incompatible with EU law, and in particular the principle of an 
effective remedy, if the worker has to take leave first before 
being able to establish whether he is entitled to be paid. 
(2) If a worker does not take all or some of the annual leave to 
which he is entitled in the leave year when any right should be 
exercised, in circumstances where he would have done so but 
for the fact that the employer refuses to pay him for any period 
of leave he takes, the worker can claim that he is prevented 
from exercising his right to paid leave such that the right carries 
over until he has had such opportunity to exercise it. 
(3) Upon termination of the employment relationship, pursuant 
to Article 7(2) of Directive 2003/88, a worker is entitled to an 
allowance in lieu of paid annual leave that has not been taken 
up until the date on which the employer made available to the 
worker an adequate facility for the exercise of the right to paid 
annual leave. It is only at this point that temporal and other 
restrictions on exercise of the right to paid annual leave that 
Member States may have elected to impose can commence to 
apply, and even then only if such restrictions fall within the 
boundaries of the discretion afforded to Member States under 
Article 7(1) of Directive 2003/88, and are otherwise in 
conformity with EU law. If an adequate facility for exercise of 
the right to paid annual leave was never provided, then an 
allowance is due under Article 7(2) of Directive 2003/88 to 
cover the full period of employment until termination of the 
employment relationship. In the circumstances of the main 
proceedings, a limit to the carry over period of 18 months 
following the end of the holiday year in which the leave 
accrued is not compatible with Article 7 of Directive 2003/88.’ 
 

  IDS Brief 
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Dudley Metropolitan Borough Council v Willetts 

No. UKEAT/0334/16/JOJ 
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THE HONOURABLE MRS JUSTICE SIMLER DBE 

PRESIDENT 

(SITTING ALONE) 

SUMMARY 
WORKING TIME REGULATIONS – Holiday Pay 
1.  Payment for voluntary overtime that is normally worked is 
within the scope of Article 7 and therefore within the concept of 
‘normal remuneration’ for the purposes of calculating Regulation 
13 holiday pay. 
2.  It was open to the Employment Tribunal in this case to 
conclude that the payments in issue were part of normal 
remuneration for the Claimants, and no error of law was made 
out. 
3.  The appeal was accordingly dismissed.  
The tribunal did not err in finding that remuneration linked 
to overtime work that was performed on a voluntary basis 
could be included in normal remuneration for calculating 
holiday pay. Similar reasoning is held to apply to out-of-
hours standby pay, call out allowance and mileage or travel 
allowance linked to these. 
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INDUSTRIAL ACTION     

Govia GTR Railway Ltd v Associated Society of 
Locomotive Engineers and Firemen 
[2016] EWCA Civ 1309 
Lord Justice Elias, Lord Justice Lewison and Lord 
Justice Lloyd Jones 
A dispute arose between GTR and ASLEF regarding the use of 
Driver Only Operated (Passenger). ASLEF announced strike action 
over several days. GTR applied for interim injunctive relief to 
prevent those strikes. In that regard, GTR relied on the impact 
that the strikes would have in particular on its services calling at 
Gatwick Airport station. GTR alleged that it was inevitable that as 
a result of the strike action passengers would miss their flights, 
decide not to travel, or postpone their trips until normal service 
resumed. GTR relied on EU law, and argued that the strike would 
constitute an unlawful interference with the right to freedom of 
establishment under Article 49 of the Treaty on the Functioning 
of the European Union (“TFEU”) and the right to provide and 
receive services pursuant to Article 56 TFEU. 
The Court of Appeal held was inconceivable that a rule which 
required a driver and a guard on all trains to ensure the safe 
closing of doors rather than just a driver could be said to 
constitute a deterrent to freedom of establishment. Article 49 
TFEU did not protect companies from having to deal with strong 
or even bloody-minded trade unions. Every strike by workers in a 
particular EU state could be said at some level to make it less 
attractive for a company in another EU state to continue to 
operate in that state, and certainly it might discourage it from 
expanding its operations. If every such action was, on the face of 
it, incompatible with Article 49 TFEU, it would hardly be 
compatible with the freedom of association or the protection of 
the right to strike as a fundamental right effectively to put the 
legality of industrial action in every strike with cross-border 
impact into the hands of the court, with the onus on the union to 
persuade them that the action was not disproportionate. The 
position with Article 56 TFEU was the same as that with Article 
49 TFEU: it was the impact of the purpose or object of industrial 
action, as opposed to the industrial action itself, which justified 
giving horizontal effect to Treaty Articles in such situations. 

[2017] 
IRLR 
246, 
March 

[2017] 
ICR 497 

IDS Issue 
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2017 

Ministry of Justice v Prison Officers' Association  
[2017] EWHC 699 (QB) 
Section 127 made unlawful actions taken in relation to prison 
officers which might not have been unlawful if taken in the 
ordinary employment context. There was discontent amongst 
prison officers, and the defendant, the Prison Officers' 
Association (“POA”) had been campaigning for better pay and 
conditions on behalf of its members. The national executive 
committee of the POA adopted a proposal that members 
withdraw from voluntary tasks from 1 March 2017. That was to 
follow a branch meeting which was to take place at 7.30am on 1 

[2017] 
IRLR 
621, 
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March by all branches outside their establishment, at which the 
contents of a briefing paper were to be read out. In response, the 
Secretary of State for Justice applied to the court for an urgent 
injunction seeking to prevent the briefing from taking place, on 
the basis that the briefing, and the further actions stated in it, 
constituted a breach of s.127 CJPOA. 
Leggatt J granted the injunction; “industrial action” is not 
confined to services which prison officers may be contractually 
obliged to undertake. The natural and ordinary meaning of the 
words is that it will constitute industrial action if a person induces 
a prison officer to withhold any services which that person would 
otherwise have provided as a prison officer. The proposed action 
threatened a breach of s.127 on the grounds set out in both 
s.127(1)(a) and (b). The action was clearly likely to give rise to a 
risk to the safety of prisoners. It was plainly just and convenient 
to grant the relief sought, and accordingly an injunction would be 
granted. 

HARTLEY AND ORS V KING EDWARD VI COLLEGE 
SUPREME COURT 

[2017] UKSC 39 

The Supreme Court held that S.2 of the Apportionment Act 1870, 
which deems that payments are to accrue day by day at an equal 
rate, applied to determine the rate at which a College was 
entitled to make deductions from employees’ pay for each day. 
employer was wrong to deduct 1/260 of an employee's annual 
salary, rather than 1/365, when its employees went on strike. 
This was because the employees were employed on annual 
contracts and because it was accepted that the employees, who 
were teachers, regularly worked outside of their contracted 
hours, including weekends and holidays. Therefore, in the 
absence of an express provision in their contracts disapplying the 
statutory apportionment principle, the most sensible approach in 
apportioning the claimants' annual salary on a day-to-day basis 
was by treating each day as 1/365 of annual salary. The court 
made the point that a critical feature of the case was that the 
contracts in question were annual ones. Had they not been, the 
position would have been "very different". 

  IDS 
Brief
1072 

ARGOS LTD v UNITE THE UNION  
QBD (Dingemans J) 26/05/2017 
The court refused to restrain a union from inducing its members 
to strike where it possessed a defence under the  Trade Union 
and Labour Relations (Consolidation) Act 1992 s.219. The union 
was likely to prove that the dispute between the parties was 
about the current terms and conditions governing the 
employment of the claimant's employees, as defined in  Trade 
Union and Labour Relations (Consolidation) Act 1992 s.244(a) 
(and (g). The fact that the dispute was also motivated by the 
union's concerns that the employees, once transferred to W, 
would not form part of the national forum and should have 
protection, and that employees at the other centres might be 
transferred to a new employer who might relocate, or that the 
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claimant might move the centre to another location outside of 
the scope of the national forum, did not prevent the dispute from 
relating "wholly or mainly" to terms and conditions of 
employment or machinery for negotiation or consultation with 
the claimant. There was a distinction between what the dispute 
wholly or mainly related to and the reason why the parties were 
in dispute.  
 The union's summary on the ballot paper was an adequate 
summary of the matters in dispute, and its s.219 defence was 
likely to succeed. It was apparent that the union was asking for a 
guarantee which meant something more than that which was 
secured by the current terms and conditions and arrangements.  
 

Ministry of Justice v The Prison Officers' Association  
[2017] EWHC 1839 (QB)  
MR JUSTICE JAY 
The POA had issued a circular to prison officers instructing them 
to attend branch meetings outside prison establishments, 
withdraw from voluntary tasks and commence withdrawal from 
an overtime scheme.  
The High Court held that the POA had induced the prison officers 
to breach their contracts because, on a proper construction, the 
circular instructed officers to withdraw not only from voluntary 
tasks but also those which they would have been contractually 
obligated to provide. The court also held that the POA had 
induced industrial action for the purposes of section 127 of the 
Criminal Justice and Public Order Act 1994. 

[2017] IRLR 
1121 
Dec 

 IDS Brief 
2017, 
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Thomas Cook Airlines Ltd v British Airline Pilots 
Association  
[2017] EWHC 2253 (QB) 
MR. JUSTICE LAVENDER 
Section 229(2D) of the amended Trade Union and Labour 
Relations (Consolidation) Act 1992, which came into force on 1 
March 2017, provides that: “The voting paper must indicate the 
period or periods within which the industrial action, or as the 
case may be, each type of industrial action, is expected to take 
place.”  The voting paper stated “It is proposed to take 
discontinuous industrial action in the form of strike action on 
dates to be announced over the period from 8th September 2017 
to 18th February 2018.” Lavender J held that the voting paper 
“indicated” a period within which industrial action was proposed or 
“expected” to take place. He ruled that the subsection does not 
specify the level of detail into which the union needs to go, 
provided that there is a statement in the voting paper which 
complies with the subsection. In particular, “one thing which the 
subsection does not require the trade union to do is to identify 
specific dates on which industrial action is to be taken, rather 
than the period within which it is expected to take place.” 

[2017] 
IRLR 
1137 
Dec 
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INFORMATION AND CONSULTATION 

Public and Commercial Services Union (PCS) v Advisory, 
Conciliation and Arbitration Service (ACAS)  
There was a claim alleging lack of consultation by ACAS over 
service restructuring in breach of a negotiated agreement. ACAS 
disputed the applicability of ICER, and the jurisdiction of the CAC, 
on the basis that it is not an “undertaking” within the meaning of 
reg. 2. This defines “undertaking” as “a public or private 
undertaking carrying out an economic activity, whether or not 
operating for gain.” The union argued ACAS is a public 
undertaking which, by reference to all the services it provides, is 
carrying out an economic activity, albeit not operating for gain.  
The ethod of financing up to 90% of the services provided by 
ACAS is by Government grants, while the method of financing the 
balance of the services is by charging customers. The CAC 
concluded that “both types of services involve the carrying on of 
an economic activity by a public undertaking.” Accordingly, the 
CAC had jurisdiction to hear the union's claim. 

[2017] 
IRLR 
680 
August 

  

Agyemang-Prempeh v Facilicom Services Group 
CAC  
Regulation 7 of the Transnational Information and Consultation 
of Employees Regulations 1999 (TICE) provides that an employee 
or employees' representative is entitled to information from an 
employer for the purpose of determining whether the employer 
falls within the scope of a “Community-scale undertaking” so as 
to be entitled to trigger a request for a European Works Council.  
The employer accepted that they were a Community-scale 
undertaking, so that the Regulations applied, and they provided 
the information called for by reg. 7(3)(a). It was held that they 
were also obliged to provide the information under section 
7(3)(b) “relating to the structure of – (i) the undertaking, or as 
the case may be the group of undertakings, and (ii) its 
workforce.” . The CAC held that “the test is whether the 
information is essential to the opening of negotiations for the 
establishment of a EWC. In order to open negotiations the 
complainant must find out if others would like to join in his 
request to negotiate an agreement for a EWC.” The nature of the 
employer's security business in this case was that employees 
were embedded within the client and worked separately from 
their colleagues. Thus, where there are no existing collective 
representation structures, “without the information about the 
other sites in the UK where employees of the employer are 
assigned the complainant will be unable to ascertain if colleagues 
support his desire to request to negotiate an agreement for a 
EWC …” An order was made requiring the employer to disclose 
“the name and address of the unit or entity to which the 
employer's employees and agency workers are assigned to carry 
out their duties.” 
 

[2017] 
IRLR 
688, 
August  
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JURISDICTION     

Paczkowski v Sieradzka  

UKEAT/0111/16/BA 

HER HONOUR JUDGE EADY QC 

SUMMARY 
JURISDICTIONAL POINTS - Extension of time: reasonably 
practicable  
Extension of time - reasonably practicable - section 111(2)(b) 
Employment Rights Act 1996 
The Claimant sought to pursue a complaint of automatic unfair 
dismissal under section 104 ERA 1996 (alleging the reason for her 
dismissal was her assertion of a statutory right, namely the right 
to a statement of employment particulars) but had lodged her 
claim outside the three-month time limit. The ET found the 
Claimant had not known of her entitlement to claim unfair 
dismissal when she did not have two years' service and, although 
she promptly sought appropriate advice, had not been informed 
of this potential right but was told, by three separate sources 
(the CAB, ACAS and her local trade union adviser) she could not 
bring an unfair dismissal claim without two years' service. In the 
circumstances, the ET concluded it had not been reasonably 
practicable for the Claimant to lodge her claim in time and she 
had lodged it within a reasonable period of time once she 
learned of her right. The Respondent appealed. 
Held: Allowing the appeal and remitting the matter for rehearing 
by an ET 
The circumstances of this case were unusual, not least as the 
Claimant had made efforts to obtain appropriate advice from 
three separate sources, each of which failed to give her the 
correct advice. In this context, the question for the ET was 
whether (per Underhill P in Northamptonshire County Council v 
Entwhistle [2010] IRLR 740 EAT) the failure of the advisers to give 
the correct advice was itself reasonable. 
The ET apparently saw a distinction between a CAB adviser and a 
skilled legal adviser such as a solicitor, relying on Lord Phillips' 
observation at paragraph 32 of Marks & Spencer plc v Williams-
Ryan [2005] ICR 1293 CA. Whilst that was an entirely appropriate 
course, Lord Phillips had suggested that the relevance of the CAB 
advice might depend on "who it was that gave the advice and in 
what circumstances". In the present case, the ET made no 
specific finding as to the status of the CAB advisor or as to the 
status of the advisers from ACAS or the Claimant's trade union. 
The ET considered the extent of the obligation upon the adviser 
to make further enquiries of the Claimant was relevant to the 
question whether the failure to give the correct advice was itself 
reasonable but that required that it make findings as to the 
particular circumstances in which the advice was sought and why 
it was reasonable for the advisers to provide only the limited 
advice given. Allowing that the advice given to the Claimant 
might have been reasonable on the particular circumstances of 

 [2017] ICR 
62 

 

http://www.bailii.org/uk/cases/UKEAT/2016/0111_16_1907.htmlhttp:/employmentappeals.decisions.tribunals.gov.uk/Public/Upload/16_0111fhwwATBA.doc
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http://www.bailii.org/uk/cases/UKEAT/2010/0540_09_2505.html
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the case and - at the same time - that the information provided 
by the Claimant and specific questions raised by her might also 
have been reasonable, the ET could only arrive at a final 
conclusion on that question once it had made findings as to the 
actual instructions given and questions asked as to the status of 
the advisers and advice received. The ET's reasoning failed to 
demonstrate that it had made the necessary findings; 
alternatively, failed to adequately explain the findings relevant to 
its conclusion. 
Ultimately it was a matter for assessment as to whether this 
really was an exceptional case such as would satisfy the ET that it 
was not reasonably practicable for the claim to have been 
presented in time because of the particular factual matrix 
surrounding the advice sought by/given to the Claimant. More 
than one answer being possible, this matter would be remitted to 
the ET. 

 

Baisley v South Lanarkshire Council  
UKEATS/0002/16/JW 

THE HONOURABLE LADY WISE 

(SITTING ALONE) 

SUMMARY 

PRACTICE AND PROCEDURE  

JURISDICTIONAL POINTS Claim in time ; extension of time : 
reasonable practicability  

The claimant’s solicitors lodged a first claim timeously but their 
accompanying fee remission application was rejected and a 
notice sent requiring payment or an appeal against the rejection 
by a certain date. An attempt to send, by facsimile transmission, 
an appeal form against refusal of remission was, unknown to the 
agents, never received by the Tribunal. The claim was rejected in 
terms of Rule 11(3) of the 2013 Rules.  In receiving intimation of 
that the agents promptly lodged a second claim. 

The Tribunal had decided to dismiss both claims for want of 
jurisdiction.  

On appeal, four matters were argued which were resolved as 
follows; 

1) The Employment Judge had erred in characterising 
rejection under Rule 11(3) as an administrative function. 
It was a judicial act carried out with the support of the 
administration. However, the Tribunal’s conclusion that 
the first claim had been competently rejected was the 
correct one, so nothing turned on the error.  

2) Following Cranwell v Cullen UKEATPS/0046/14 it could 
be regarded as illogical to invoke rule 6 to allow the 
Tribunal to waive its own mandatory Rule and the 
Tribunal had not erred in reaching that conclusion.  

3) The Tribunal had erred in failing to address the question 
of the balance of prejudice in deciding not to exercise the 
discretion available through Rule 5 to allow an extension 

 [2017] 
ICR 
365 
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of time in relation to fee payment. The facts of the case 
illustrated that the prejudice was all one way. 

4) The Tribunal had erred by approaching the circumstances 
of the  first and second claims as one for the purpose of 
deciding whether it had been reasonably practicable to 
lodge the second claim timeously. Following Adams v 
British Telecommunications plc UKEAT/0342/15 the real 
issue to be addressed was whether the claimant’s 
mistaken belief that the appeal against the rejection of 
fee remission form had been received was reasonable.  

Appeal allowed and first claim remitted to the Tribunal to 
proceed.  

 

Hellenic Republic v Nikiforidis 
(Case C-135/15) 
EU:C:2016:774 
Court of Justice of the European Union 
18 October 2016 

1. Article 28 of Parliament and Council Regulation (EC) No 
593/2008 of 17 June 2008 on the law applicable to contractual 
obligations (Rome I) must be interpreted as meaning that a 
contractual employment relationship that came into being 
before 17 December 2009 falls within the scope of the 
Regulation only in so far as that relationship has undergone, as 
a result of mutual agreement of the contracting parties which 
has manifested itself on or after that date, a variation of such 
magnitude that a new employment contract must be regarded 
as having been concluded on or after that date, a matter which 
is for the referring court to determine. 
2. Article 9(3) of Regulation No 593/2008 must be interpreted 
as precluding overriding mandatory provisions other than those 
of the state of the forum or of the state where the obligations 
arising out of the contract have to be or have been performed 
from being applied, as legal rules, by the court of the forum, 
but as not precluding it from taking such other overriding 
mandatory provisions into account as matters of fact in so far 
as this is provided for by the national law that is applicable to 
the contract pursuant to the Regulation. This interpretation is 
not affected by the principle of sincere co-operation laid down 
in article 4(3)EU . 

[2017] I.C.R. 
147 

 

  

Green v Sig Trading Limited  
UKEAT/0282/16 
HER HONOUR JUDGE EADY QC 
SUMMARY 
JURISDICTIONAL POINTS - Working outside the jurisdiction 
 Jurisdiction - working outside Great Britain 
The Respondent was a British company, which employed the 
Claimant as Managing Director of its business in the Kingdom of 
Saudi Arabia (“KSA”).  The Claimant had lived in the Middle East for 
some years and had no home in the UK.  He continued to live in 
Lebanon, commuting to work in the KSA for two to four days each 

 [2017] I.C.R. 
1274 

IDS Brief 
1073 
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week.  Given that the KSA operation had only recently been 
established, the Claimant reported to a manager based in the UK 
and other staff and support services were also located in the UK.  
Further, when offered the position, the Claimant was given one of 
the Respondent’s standard UK contracts which recorded that it was 
to be governed by English law and included references to British 
statutory employment protections.  The ET found, however, that 
the budget for the KSA operation was an independent item within 
the UK budget and was administered separately.  Balancing the 
various factors, it concluded that the Claimant was an expatriate 
employee who had stronger connections to KSA and the Middle 
East than to Great Britain and British employment law, and thus 
that it did not have jurisdiction to hear the Claimant’s claims.  The 
Claimant appealed.  
Held: allowing the appeal in part 
The ET had been entitled to find that the KSA operation for which 
the Claimant was employed was subject to an independent budget, 
administered separately and to see this as a case where it was 
appropriate to balance the competing considerations in assessing 
whether the stronger connection was really with Great Britain and 
British employment law.  In so doing, however, the ET had 
disregarded the fact that the parties had agreed the Claimant’s 
contract should be governed by English law.  It was not suggested 
that the contractual term in this regard did other than properly 
represent the parties’ intentions and it was therefore wrong of the 
ET to have regard to the Respondent’s subjective explanation for 
this and to dismiss it as a relevant factor.  Although the ultimate 
assessment as to the weight to be given to this and other factors 
was for the ET, the apparent failure to have regard to a relevant 
matter rendered the conclusion unsafe and the appeal would be 
allowed on this basis.  

 

Nogueira and others v Crewlink Ltd C-168/16; Moreno 
Osacar v Ryanair, formerly Ryanair Ltd C-169/16 
OPINION OF ADVOCATE GENERAL 
SAUGMANDSGAARD ØE 
delivered on 27 April 2017  
Article 19(2)(a) of Council Regulation (EC) No 44/2001 of 22 
December 2000 on jurisdiction and the recognition and 
enforcement of judgments in civil and commercial matters must 
be interpreted as meaning that, so far as a worker employed in 
the international air transport sector as a member of cabin crew 
is concerned, the ‘place where the employee habitually carries 
out his work’ cannot be assimilated to the ‘home base’ as defined 
in Annex III to Council Regulation (EEC) No 3922/91 of 
16 December 1991 on the harmonisation of technical 
requirements and administrative procedures in the field of civil 
aviation as amended by Regulation No 1899/2006, but is at the 
place where or from which that worker principally carries out his 
obligations vis-à-vis his employer.  

That place must be identified by the national court in the light of 
all the relevant circumstances, and in particular: 

   

http://curia.europa.eu/juris/document/document.jsf?docid=190172&doclang=EN
http://curia.europa.eu/juris/document/document.jsf?docid=190172&doclang=EN


DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2017 

 

 

Michael Duggan QC michael@dugganqc.com  

90 

–        the place where the worker starts and ends his working days; 

–        the place where the aircraft on board which he carries out his 
work are habitually based; 

–        the place where he is made aware of the instructions 
communicated by his employer and where he organises his 
working day; 

–        the place where he is contractually required to live; 
–        the place where an office made available by the employer is 

situated; and 
–        the place which he must attend when he is unfit for work or in the 

event of disciplinary problems. 

 

MR P NAYAK v (1) LUCENT ADVISORS (UK) LIMITED 
(DEBARRED), (2) LUCENT ADVISORS LIMITED (DEBARRED) 

 UKEAT/0154/17 
THE HONOURABLE MR JUSTICE SOOLE 
(SITTING ALONE) 
SUMMARY 
JURISDICTIONAL POINTS - Worker, employee or neither 
JURISDICTIONAL POINTS - Continuity of employment 
The Appellant claimed unfair dismissal. The Respondents served 
ET3 responses which denied that he was an employee, but 
thereafter took no part. Following a Preliminary Hearing on the 
issue of his employment status the ET held that he had been self-
employed at all times. The EAT accepted that the ET had asked 
itself the right questions but that in answering them there had 
been errors of approach (see paragraph 25). The issue was 
remitted to the ET for fresh consideration in the light of the 
Judgment. 
The ET also held that the Appellant did not have two years' 
continuous employment, so that it had no jurisdiction to 
entertain the claim in any event. The EAT held that this was not 
an issue in the Preliminary Hearing; that it had not been raised by 
the Respondents; and that in any event the point did not go to 

jurisdiction. 
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MATERNITY CLAIMS   

Ali v Capita Customer Management Ltd  
ET/1800990/16 
An ET upheld a male employee's claim that his employer's failure 
to pay enhanced shared parental pay, in circumstances where it 
did pay enhanced maternity pay, amounted to direct sex 
discrimination. The tribunal decided that the comparison 
between a man on shared parental leave and a woman on 
maternity leave was not prohibited by section 13(6)(b) of the 
Equality Act 2010. This was on the basis that paying enhanced 
maternity pay (beyond the two week compulsory maternity leave 
period) did not amount to special treatment afforded to women 
in connection with pregnancy or childbirth. In reaching that 
conclusion, the tribunal distinguished pregnancy or childbirth 
from caring for a newborn, commenting that, nowadays, men are 
encouraged to share responsibility for caring for a newborn. 

  IDS Brief 
2017, 
1073, 5-7 
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