
 

 

 

 

Forthcoming- currently at the Typesetters! 
 

The 2018 Updater is cross referenced with Duggan QC on Employment Contracts - see 
the index. 

The Fourth Edition of Contracts of Employment, Law and Guidance will be published shortly in two volumes. The 
first volume is a comprehensive commentary on the law from recruitment to termination whilst the second 
volume contains precedents which  cover all aspects of employment law. 

The opportunity has been taken to completely update the work. As well as providing commentary on the 
precedents the first volume contains a systematic exposition of the law as well as comprehensive guidance, 
particularly on those areas that are  presently highly topical.   

 

The work contains the following: 

• A detailed consideration of employment status and the position of both employees and workers, with 
guidance and precedents. 

• The GIG economy and its ramifications. 

• A chapter on data which considers the fundamental changes wrought by the GDPR  and essential 
precedents for employees. 

• A chapter which on recruitment which considers the pitfalls and areas such as offer and acceptance, 
references, the recruitment process , offers of employment, the latest discrimination issues and the right 
to work in the UK.  

• Section 1 statements. 

• Specific employments: Agency workers and the 2010 Regulations; Betting workers, Casual, occasional, 
temporary staff and the GIG economy, Consultants, Factory and shift workers, Fixed term, 
Homeworkers/Teleworkers, Managerial Staff, Office staff and the financial sector, Overseas employment, 
Part-time work, Residential staff, Salespersons, Shop Workers. 

• The Manual section provides a commentary as well as a detailed exposition of important areas of law, 
covering: The Manual, Job titles, Scope of duties and flexibility, Hours of Work including the WTR, Basic 
Salary, Remuneration and benefits other than salary; Place of Work and Mobility, Preconditions of 
Employment, Holiday including all the recent cases, Sickness, Parents including flexible working and 
shared leave, Absences for reasons other than sickness, Conduct and Standards at work including 
smoking, alcohol, drugs, use of computers and mobile phones, social media, entertaining and 
relationships at work, Staff development and appraisal, Employee Representation including the ICE 
Regulations, Public Interest Disclosure, Restrictive Covenants, Disciplinary Procedures, Grievance 
Procedures, Equal Opportunities covering age,  race, sex, harassment, orientation, disability, religion and 
what needs to be done in the workplace , Health and Safety, Termination including garden leave, Stress at 
work. 

• Directors; specific issues relating to directors and NEDs. Directors obligations and liabilities.    

• Dozens of sample Precedents and letters.  

 

For the price of an average billable hour the work provides a comprehensive and up to date explanation of 
the practical issues in employment law with guidance and precedents for every circumstance.  

The book may be purchased via the website at www.dugganpress.com or email info@dugganpress.com for 
further information. 
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NEWS  
During October to December 2017: 

• The number of single claims and disposals received by employment tribunals rose by 90% and 21% respectively 
against the same period in 2016, resulting in a 66% increase in the outstanding caseload. 

• The number of multiple claims received by employment tribunals increased by 467%, with disposals decreasing by 
55% compared to the same quarter in 2016. (This increase can be attributed to one large multiple claim against an 
airline issued in the last quarter of 2017.) The average time until disposal was 150 weeks for multiple claims, a 
decrease of 111 weeks when compared to the same quarter in 2016. 

• Since the abolition of employment tribunal fees on 26 July 2017, around 3,000 new cases have been issued every 
month. This is significantly lower than the number of cases issued before the introduction of tribunal fees, when 
the average was around 5,000 new cases each month.  

• Employment tribunals received 4,800 applications under the employment tribunal fee refund scheme in the period 
October to December 2017. Of these, 3,337 refund payments were made, amounting to £2.76 million. 

• Employment tribunals disposed of 7,775 claims during the quarter, down 30% on the same period in 2016. 31% of 
claims disposed of were settled via Acas, 21% were withdrawn and 8% were successful at hearing. The most 
common complaint disposed of was for unauthorised deductions from wages.  

See: Tribunal and Gender Recognition Statistics  

New data to mark International Women's Day reveals that more women than ever before are on boards of the UK's largest 
companies. It shows that almost 29% of FTSE100 board positions are held by women, up from 12.5% in 2011. Reflecting on 
the data, Andrew Griffiths, Secretary of State at the Department for Business, Energy & Industrial Strategy, commended the 
progress but said that "there is still a lot more to do to ensure that women are not held back in the workplace". 

A Law Society survey of 7,800 lawyers has revealed that 74% of male lawyers believe progress has been made on gender 
equality in the legal profession over the past five years but 48% of their female colleagues agree. The most commonly 
identified barriers preventing women from reaching senior positions were unconscious bias and the "unacceptable" 
work/life balance demanded for senior level jobs. Among the measures lawyers suggested for supporting women in the law 
were mentoring and sponsorship, engaging men in the equality debate, and improving access to flexible working. 

On 3 March 2018, the Information Commissioner's Office (ICO) published an Introduction to the Data Protection Bill 2017-
19. 
The ICO has also produced: 

• Guide to the General Data Protection Regulation (GDPR) 
 

• Preparing for the GDPR: 12 steps to take 
 

• Getting ready for the GDPR 
 

On 12th March the SRA issued a warning: Use of non-disclosure agreements (NDAs). "NDAs or other settlement terms must not 
stipulate, and the person expected to agree the NDA must not be given the impression, that reporting or disclosure as set 
out above is prohibited. It may be appropriate for the NDA itself to be clear about what disclosures are not prohibited by the 
NDA." 

23rd March Presidential Guidelines were given updating the bands for injury to feelings under the Vento guidelines: 
Employment Tribunal awards for injury to feelings and psychiatric injury following De Souza v Vinci Construction (UK) Ltd 
[2017] EWCA Civ 879 

The Social Security (Contributions) (Amendment No. 2) Regulations 2018 (SI 2018/257) were made on 27 February 2018. 
The regulations amend the Social Security (Contributions) Regulations 2001 (SI 2001/1004) (contributions regulations) to 
provide that, from 6 April 2018, that part of a termination payment treated as earnings for income tax purposes will be 
treated as earnings for NICs purposes (so that both employer and employee Class 1 NICs will be due). 

27th March: The EHRC Published Turning the tables: ending sexual harassment at work 

• Men are paid two and a half times more per hour than women on average at banking giant HSBC, the largest 
gender pay gap reported to date by a major UK company. Less than a quarter of its most senior staff are female, 
while more than two-thirds of those in junior roles are women. In order to address its gender balance, the bank 
said it wanted women to hold 30% of senior roles by 2020 and it would request gender-diverse shortlists when 
hiring new leaders and would ensure gender balance in its workforce development programmes: Guardian, 16 
March 2018 

• Government data reveals there are almost four times more men than women earning £100,000 or more. There 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/686222/tribunal-grc-statistics-q3-2017-18.pdf
https://ico.org.uk/media/for-organisations/documents/2258303/ico-introduction-to-the-data-protection-bill.pdf
https://ico.org.uk/media/for-organisations/documents/2258303/ico-introduction-to-the-data-protection-bill.pdf
https://ico.org.uk/media/for-organisations/guide-to-the-general-data-protection-regulation-gdpr-1-0.pdf
https://ico.org.uk/media/1624219/preparing-for-the-gdpr-12-steps.pdf
https://ico.org.uk/for-organisations/resources-and-support/data-protection-self-assessment/getting-ready-for-the-gdpr/
http://www.sra.org.uk/solicitors/code-of-conduct/guidance/warning-notices/Use-of-non-disclosure-agreements-(NDAs)--Warning-notice.page
https://www.judiciary.gov.uk/wp-content/uploads/2013/08/vento-bands-presidential-guidance-first-addendum-230318.pdf
https://www.judiciary.gov.uk/wp-content/uploads/2013/08/vento-bands-presidential-guidance-first-addendum-230318.pdf
http://www.legislation.gov.uk/uksi/2018/257/made
https://www.equalityhumanrights.com/en/publication-download/turning-tables-ending-sexual-harassment-work
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were 681,000 men earning over this sum in 2015/16 compared to 179,000 women, and 17,000 men earning 
more than £1 million compared to only 2,000 women. The data also reveals a large pay gap in average earnings, 
with men on a median annual income of £25,700 compared to £20,300 for women: Observer: 11th March 2018 

• Allen & Overy has revealed  its gender pay gap data, reporting a 19.8% disparity (mean) in hourly pay, regardless of 
seniority. The median hourly pay gap, the difference between the "middle rate" of pay for men and women, was 
reported as 27.4%. In the 12 months ending 5 April 2017, 53.2% of women at the firm received a bonus compared 
to 55.5% of men: 12th March 2018, Law Society Gazette 

 

HMRC’s  Employer Bulletin, February 2018,  includes initial guidance on the changes to the taxation of termination 
payments introduced by Finance (No 2) Act 2017, s5. 
Payments and benefits made in connection with termination of employment will be chargeable to income tax and Class 1 
NICs as general earnings, and will not benefit from the £30,000 threshold, where they are received on or after 6 April 2018, 
in circumstances where the employment is also ended on or after 6 April 2018. The payments will be split into two 
elements: 

• post-employment notice pay (PENP), representing basic pay the employee will not receive because their 
employment was terminated without full or proper notice being given, is taxable as general earnings; and 

• the remaining balance of the termination payment, taxable as specific employment income to the extent that it 
exceeds £30,000. 

PENP is calculated by applying a formula set out in the legislation to the total amount of relevant termination payments or 
benefits. HMRC will publish detailed guidance on the application of the PENP formula in the Employment Income manual in 
due course. 
SEE PAGE 5 OF THE HMRC  BULLETIN 

Post-employment notice pay (PENP) guidance published in Employment Income Manual 
Click on the above to get you to the Guidance. See especially EIM13874 to EIM13898 and EIM14000, the latte gives an 
example and is set out in Contracts of Employment below. 
 

20 April: The Law Society has published GDPR Guidance for law firms - see - Preparing for the GDPR: A guide for law firms. 
The Law Society for Scotland has published a Guide on 1st May  with a draft policy: see - GUIDE TO GDPR See the Policy at 
EXAMPLE OF A DATA PROTECTION POLICY 

25th April: (date Order signed): The Employment Rights Act 1996 (Itemised Pay Statement) (Amendment) (No.2) Order 
2018 (SI 2018/529) will come into force on 6 April 2019 and will not apply to wages or salary paid in respect of a period of 
work before this date. It provides all workers (as defined under section 230(3) of the ERA 1996) with a right to an itemised 
pay statement and to enforce that right at an employment tribunal.  

27th April: The Government has confirmed that the closure of the workplace childcare voucher scheme will be delayed until 
4 October 2018. The initial closure date of 6 April 2018 has been moved as a result of the high number of complaints 
received from working parents about the timing of the closure and the transition process to the new tax-free childcare 
scheme. The intention behind the deferral of the closure date is to allow more time for the Government’s tax free childcare 
scheme to 'bed in' properly and to increase awareness of the scheme amongst families. Therefore, as of 4 October 2018, 
childcare voucher schemes and directly contracted childcare which is part of employer-supported childcare arrangements, 
will close to new entrants. 
After the new closure date, parents who are already using childcare vouchers can continue to do so for as long as they 
remain with their current employer, and if their employer continues to offer the scheme. 
The removal of the workplace childcare voucher scheme is to make way for the new tax free childcare scheme, which was 
introduced from April 2017. The new scheme is intended to provide parents with children under the age of 12 up to £2,000 
a year per child to help cover childcare costs. 

May 2018: The Government Equalities Office published Dress codes and sex discrimination –  what you need to know. 
Click on the title for the link. 

15th May: The government published a response to its technical consultation on the draft Trade Secrets Regulations. See: 
Government response to technical consultation on Trade Secrets Regulations 

May 21st: Acas has launched new Guidance on Religion and Belief to help prevent discrimination at work. Click here 

23rd May: The Employment Rights Act 1996 (NHS Recruitment - Protected Disclosure) Regulations 2018 (SI 2018/579) 
came into force with effect from 23rd May.  Reg 3  states “An NHS employer must not discriminate against an applicant 
because it appears to the NHS employer that the applicant has made a protected disclosure”.  

17th May: The Government Equalities Office has produced:  Dress codes and sex discrimination: what you need to know 

9th June: The Trade Secrets (Enforcement, etc.) Regulations 2018 came into force on 9th June 2018. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/684355/EmployerBulletin.pdf
https://www.gov.uk/hmrc-internal-manuals/employment-income-manual/eim12800
http://www.lawsociety.org.uk/support-services/practice-management/gdpr-preparation/preparing-for-the-gdpr-a-guide-for-law-firms/
http://www.lawsociety.org.uk/support-services/practice-management/gdpr-preparation/preparing-for-the-gdpr-a-guide-for-law-firms/
https://www.lawscot.org.uk/members/business-support/gdpr-general-data-protection-regulation/gdpr-guide/appendix-2-example-of-a-data-protection-policy/
http://www.legislation.gov.uk/uksi/2018/529/made
http://www.legislation.gov.uk/uksi/2018/529/made
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/709535/dress-code-guidance-may2018-2.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/705556/Government_response_to_trade_secrets_consultation.pdf
http://www.acas.org.uk/index.aspx?articleid=1856
https://www.legislation.gov.uk/ukdsi/2018/9780111167519/contents
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/709535/dress-code-guidance-may2018-2.pdf
http://www.legislation.gov.uk/uksi/2018/597/contents/made
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27th June: Acas has published two new sets of guidance for employers, on overtime CLICK HERE  On suspensions CLICK 
HERE 

25th July: The Women and Equalities Commission produced its report on Sexual Harassment in the Workplace. 
The Government, regulators and employers are failing in their responsibilities to tackle sexual harassment in the workplace, 
says the Women and Equalities Committee in their report, following a wide-ranging six-month inquiry.  

• Read the full report 

• Read the report summary 

• Read the report conclusions and recommendations" 
 

14 September:  Tribunals and gender recognition certificate statistics quarterly: April to June 2018 

14th September 2018: BEIS published its response to the consultation on parental bereavement leave and pay. The 
Parental Bereavement (Leave and Pay) Act 2018 creates a statutory right to time off work for employed parents, with pay 
where certain eligibility requirements are met, following the loss of a child under the age of 18. The consultation sought 
views as to the precise eligibility requirements for the new right and details of how the leave may be taken, which will be 
set out in regulations. CLICK BELOW FOR: 
The new Parental Bereavement Leave and Pay Act 2018, which is expected to come into force in 2020, received the Royal 
Assent. 

29th October: Following the recommendations of the Low Pay Commission, the government will increase the national 
minimum wage from April 2019 to the following rates: 

• Apprentices: £3.90 an hour; 

• 16-17 year olds: £4.35 an hour; 

• 18-20 year olds: £6.15 an hour; 

• 21-24 year olds: £7.70 an hour;  

• National living wage (workers aged 25 and over): £8.21 an hour 

On 1st  November: the Law Commission proposed reforms to the law to protect victims from online and social media-based 
abuse. For more information on the current law. CLICK HERE 

13th November: Acas has published new advice on performance management and treating staff fairly on its site: CLICK 
HERE  The advice was published after research, which asked employers about their performance management systems, 
indicated that only one in four organisations adapt their processes to consider staff with disabilities. The research also 
revealed that one in ten employers said that their performance management system was demotivating for staff and only 
one in ten used their systems for planning and monitoring training and development.  CLICK HERE: Acas publishes new 
advice after research reveals that only 1 in 4 organisations adapt performance management processes to consider staff 
with disabilities, acas.org.uk, 13 November 2018. 

On 13 November: the Women and Equalities Committee launched an inquiry into non-disclosure agreements (NDAs) in 
harassment and discrimination cases.  CLICK HERE 

On 14 November: the FCA published a new webpage setting out the findings from its supervisory review of how retail and 
wholesale banks have implemented its whistleblowing rules. CLICK HERE 
 

On 19 November: the Government Equalities Office published the Tailored review of the Equality and Human Rights 
Commission (the Review). CLICK HERE 
 

18th November: The Government Equalities Office has commissioned new research into stereotypical expectations of 
men and boys. The research, which was announced on 19 November to mark International Men's Day, will explore how 
stereotypes of dominance and competitiveness as male characteristics may adversely affect men and boys. It will also 
consider harmful stereotypes about how men perceive women. CLICK HERE 

On 22 November: Acas published new research on sexual harassment. CLICK HERE 

On 21 November: the Department for Work and Pensions published a practical guide for line managers on recruiting, 
managing and supporting people with a disability or health condition.   CLICK HERE 

17th December 2018: The Government has laid statutory instruments to further the introduction of reforms arising out 
of the Taylor Report - click on the statutory instrument for detail. 

The Employment Rights (Employment Particulars and Paid Annual Leave) (Amendment) Regulations 2018 comes into 
force on 6 April 2020. The reference period for holidays changes from 12 to 52 weeks whilst there is an entitlement to a 
written statement from day one. 
The Agency Workers (Amendment) Regulations 2018 comes into force on 6 April 2020  and abolishes the Swedish 

http://www.acas.org.uk/index.aspx?articleid=4249
http://www.acas.org.uk/index.aspx?articleid=6548
http://www.acas.org.uk/index.aspx?articleid=6548
https://www.parliament.uk/business/committees/committees-a-z/commons-select/women-and-equalities-committee/inquiries/parliament-2017/sexual-harassment-workplace-17-19/
https://publications.parliament.uk/pa/cm201719/cmselect/cmwomeq/725/72502.htm
https://publications.parliament.uk/pa/cm201719/cmselect/cmwomeq/725/72503.htm
https://publications.parliament.uk/pa/cm201719/cmselect/cmwomeq/725/72510.htm
https://www.gov.uk/government/statistics/tribunals-and-gender-recognition-certificate-statistics-quarterly-april-to-june-2018
https://www.gov.uk/government/news/uk-first-parents-who-lose-a-child-entitled-to-bereavement-leave
https://www.gov.uk/government/news/uk-first-parents-who-lose-a-child-entitled-to-bereavement-leave
http://email.practicallaw.com/c/17NWzjhjLzGCaAPX5YW7UrxPkG
https://www.lawcom.gov.uk/reform-of-the-criminal-law-needed-to-protect-victims-from-online-abuse-says-law-commission/
http://www.acas.org.uk/index.aspx?articleid=6608
http://www.acas.org.uk/index.aspx?articleid=6608
http://www.acas.org.uk/index.aspx?articleid=6615
http://www.acas.org.uk/index.aspx?articleid=6615
http://www.acas.org.uk/index.aspx?articleid=6615
https://www.parliament.uk/business/committees/committees-a-z/commons-select/women-and-equalities-committee/news-parliament-2017/nda-launch-17-19/
https://www.fca.org.uk/publications/multi-firm-reviews/retail-and-wholesale-banking-review-firms-whistleblowing-arrangements
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/756905/EHRC-Tailored-Review-Nov18.pdf
https://www.gov.uk/government/news/new-research-will-examine-effect-of-gender-norms-on-men-and-boys
http://www.acas.org.uk/media/pdf/8/k/Sexual_harassment_in_the_British_workplace.pdf
https://www.gov.uk/government/publications/disability-confident-and-cipd-guide-for-line-managers-on-employing-people-with-a-disability-or-health-condition/guide-for-line-managers-recruiting-managing-and-developing-people-with-a-disability-or-health-conditi
http://www.legislation.gov.uk/uksi/2018/1378/made
http://www.legislation.gov.uk/ukdsi/2019/9780111177297
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Derogation for agency workers.  
The Employment Rights (Miscellaneous Amendments) Regulations 2019 extends the right to a written statement to 
workers, increases penalties for aggravated breaches of employment law, and lowers the percentage required for a valid 
employee request for the employer to negotiate an agreement on informing and consulting its employees. 

http://www.legislation.gov.uk/ukdsi/2019/9780111177457/pdfs/ukdsi_9780111177457_en.pdf


DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2018 

 

 

michael@dugganqc.com  info@dugganpress.com  

9 

AGENCY AND THE AWR 2010  Duggan QC on Contracts of Employment, Chapter 5.1. 
KOCUR V. ANGARD STAFFING SOLUTIONS LTD & ANOR 
(AGENCY WORKERS) 
[2018] UKEAT 0181_17_2302 (23 February 2018) 
UKEAT/0181/17 

THE HONOURABLE MR JUSTICE CHOUDHURY 
MR H SINGH 
MR D G SMITH 
SUMMARY 
AGENCY WORKERS 
The Tribunal erred in finding that there had been compliance with 
Regulation 5(1) of the Agency Workers Regulations 2010 in 
circumstances where the agency worker was only entitled to 28 
days' leave and 30 minutes paid rest breaks, whereas the hirer's 
employees were entitled to 30.5 days leave and one-hour paid rest 
breaks. These shortfalls in entitlement could not be compensated 
for by the payment of an enhanced hourly rate.  
The Tribunal did not err, however, in finding that there was no 
requirement to provide an agency worker with precisely the same 
number of working hours as the hirer's employees. Such a 
requirement would deprive the relationship between hirer and 
agency/agency worker of the flexibility considered important by the 
Directive. 
See Duggan QC on Contracts at 5.1.121. 

[2018] IRLR 
388, May 
2018 

 [2018] 
I.C.R. 1126 

IDS Brief 
2018, 
1092, 3-5 

CONSEILS ET MISE EN RELATIONS (CMR) SARL V DEMEURES 
TERRE ET TRADITION SARL  
(Case C-645/16) EU:C:2018:262  
(19 April 2018). 
Commercial agents are entitled to the compensation or indemnity 
available under Article 17 of the Commercial Agents Directive 
(86/653/EEC), even if termination occurs during a trial period 
specified in the contract. 
 Article 17 of Council Directive 86/653/EEC of 18 December 1986 on 
the coordination of the laws of the Member States relating to self-
employed commercial agents must be interpreted as meaning that 
the indemnity and compensation regimes laid down by that article, 
in paragraphs 2 and 3 respectively, in the event of termination of the 
commercial agency contract are applicable where termination 
occurs during the trial period provided for by the contract. 

 

   

BROOKNIGHT GUARDING LTD V MATEI 
UKEAT/0309/17/LA 

HER HONOUR JUDGE EADY QC 
(SITTING ALONE)  
SUMMARY  AGENCY WORKERS 
Agency worker - Agency Workers Regulations 2010 - meaning of 
"agency worker" 
The Respondent security company had employed the Claimant as a 

  IDS Brief 
2018, 
1103, 9-10 
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http://www.bailii.org/eu/cases/EUECJ/2018/C64516.html
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security guard on a 'zero-hours' contract for some 21 months. His 
contract had included a flexibility clause enabling the Respondent to 
assign him to different sites as required, although the Claimant was 
generally (although not exclusively) supplied by the Respondent to 
Mitie Security Ltd, providing security services at the Citi Group site in 
London. The ET found the Claimant was being used as a "cover 
security guard" and concluded that he was an agency worker for the 
purposes of the Agency Workers Regulations 2010. The Respondent 
appealed, contending that the ET had failed to apply the correct test 
and had wrongly treated the 'zero-hours' contract and the 
Claimant's relatively short period of service as determinative. 
Held: dismissing the appeal 
In determining whether the Claimant was an agency worker for the 
purposes of the Agency Workers Regulations 2010, the question for 
the ET was whether he had been supplied by the Respondent to 
work temporarily for Mitie, i.e. that he was working on a temporary 
and not a permanent basis (Moran & Others v Ideal Cleaning 
Services Ltd & Another [2014] IRLR 172 EAT applied). In answering 
that question, the ET had to have regard to the work carried out by 
the Claimant as a matter of practice. Although the ET had 
considered the nature of the Claimant's contract and relatively short 
period of employment to be relevant, it had not treated those 
factors as determinative; it had, rather, looked at the nature of the 
work for which the Claimant had been supplied and had found that 
it was to provide cover for Mitie as and when required. That was a 
finding supported not only by the Claimant's evidence but also by 
Mitie's description of the services provided. The ET had thus applied 
the correct legal test and reached a permissible conclusion that the 
Claimant was an agency worker. 
See Duggan QC on Contracts at 5.1.105. 
TWENTY-FOUR SEVEN RECRUITMENT SERVICES LTD & ANOR v 
D AFONSO & 190 ORS  
UKEAT/0311/17/LA 
Soole J 
Agency workers' terms and conditions of employment specifying that they 
would be paid a rate of pay at least equivalent to the then current National 
Minimum Wage complied with the requirement to identify a worker's 
minimum rate of remuneration under the Agency Workers Regulations 
2010 reg.10(1)(a)(i). There was no need to specify a figure: it was clear that 
the NMW was a minimum hourly rate of remuneration and information 
about the prevailing rate was readily available. However, contractual 
provisions to work "any 5 days out of 7" and "any 5 out of 7 days/nights as 
required" did not provide the worker with a figure for the expected hours 
of work during any assignment and therefore fell foul of the requirement in 
reg.10(1)(a)(iii). 

See Duggan QC on Contracts at 5.1.140. 

  IDS Brief 
2018, 
1107, 18 
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COMPENSATION     

DURRANT V CHIEF CONSTABLE OF AVON & SOMERSET 
CONSTABULARY  
[2017] EWCA Civ 1808 
LADY JUSTICE BLACK 
LORD JUSTICE SALES 
and 
LORD JUSTICE MOYLAN 
The Claimant, of mixed race, suffered   three incidents of racially 
discriminatory conduct in relation to a fracas involving her and two 
white men in Bristol city centre in the early hours. The police initially 
focused on arresting her before eventually arresting the two white 
men as well. The second incident related to handcuffing her hands 
behind her back. The third was a significant delay in allowing her to 
go to the toilet at the police station, with the result that she was 
obliged to urinate on the floor in front of a group of male officers. It 
was found that the unlawful conduct occurred as a result of 
unconscious bias on the part of two police officers. The Court of 
Appeal noted  that the Presidential Guidance was published in 
September 2017 stating that for claims presented on or after 11 
September 2017 the Vento bands were to be increased to £800 to 
£8,400, £8,400 to £25,200 and £25,200 to £42,000. For claims 
presented before that date, the Presidential Guidance set out a 
formula by reference to the RPI All Items Index for the month and 
year closest to the date of presentation of the claim to uprate for 
the effects of inflation since 2010, with the Simmons v Castle uplift 
of 10% then to be applied.  The present case was not one of race 
discrimination of the most serious kind, so as to fall within the upper 
Vento band. The relevant acts of discrimination arose as a result of 
unconscious racial bias and were not accompanied by goading or 
offensive or inappropriate comments made to Ms Durrant herself. 
Within the spectrum of the Vento bands, the case was a serious one 
which was towards the lower end of the middle band in terms of 
seriousness. The upset and humiliation caused by the urination 
incident were particularly significant.  Ms Durrant had to follow a 
long and hard road of complaints and then full-blown litigation over 
a very extended period of time. The other two aspects of her 
treatment fell within the lowest Vento band. The amount of 
compensation which was just and equitable in all the circumstances 
of the case was £14,000. That figure was arrived at using the latest 
figures for the Vento bands as set out in the Presidential Guidance, 
even though the appellant's claim was made well before September 
2017, as the best way in the circumstances in which the court found 
itself of making due allowance for the effect of interest and an 
appropriate element of uplift in relation to the long and hard road 
which Ms Durrant had to take to achieve vindication. 

[2018] 
IRLR 
263 
March  

  

http://www.bailii.org/ew/cases/EWCA/Civ/2017/1275.html
http://www.bailii.org/ew/cases/EWCA/Civ/2017/1275.html
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BAE SYSTEMS (OPERATIONS) LTD V KONCZAK  
CA 
LADY JUSTICE GLOSTER 
(Vice President of the Court of Appeal (Civil Division)) 
LORD JUSTICE UNDERHILL 
and 
LORD JUSTICE IRWIN 
Where a Claimant's injury has multiple causes the tribunal should try 
to identify a rational basis on which the harm suffered can be 
apportioned between a part caused by the employer's wrong and a 
part which is not so caused. Underhill LJ stated that "because the 
distinction is easily overlooked, that the exercise is concerned not 
with the divisibility of the causative contribution but with the 
divisibility of the harm. In other words, the question is whether the 
tribunal can identify, however broadly, a particular part of the 
suffering which is due to the wrong; not whether it can assess the 
degree to which the wrong caused the harm.” After  a series of 
stressful incidents, the claimant's line manager made a remark to 
the effect that women take things more emotionally than men, 
while men tend to forget things and move on. This was seen as the 
“last straw” and the Claimant was signed off with work-related 
stress. She never returned, continuing to suffer from mental illness. 
An employment tribunal held that the comment had caused the 
illness and that the employer was liable for all losses flowing from it, 
which were assessed as £360,178.60. The Court of Appeal ruled that 
the tribunal was entitled to find that the injury was not divisible. 
 

[2017] 
IRLR 
893 
Oct 

[2018] ICR 
1 

IDS Brief 
2017, 
1080, 3-6 

PEREIRA DE SOUZA V VINCI CONSTRUCTION (UK) LTD 
[2017] EWCA Civ 879 
Court of Appeal 
LORD JUSTICE GROSS 
LORD JUSTICE UNDERHILL and 
LORD JUSTICE LINDBLOM 
Tribunals in England and Wales must increase compensation for 
injury to feelings and personal injury in discrimination cases by 10%, 
in line with the Court of Appeal's decision in Simmons v Castle. The 
amount awarded by an employment tribunal in respect of a 
particular head of loss should be the same as if an award in respect 
of the identical loss had fallen to be made in the County Court. The 
various forms of discrimination defined in Part 2 of the Act are 
conceptually the same whether the acts giving rise to them fall 
under Part 5 ("work"), over which the employment tribunals have 
jurisdiction, or under one of the other Parts where jurisdiction lies 
with the County Court. The injury to feelings or psychiatric injury 
caused by an act of discrimination in the workplace is not inherently 
different from the same injury caused by an act of discrimination in, 
say, an educational context (which would fall under Part 6). It would 
be unacceptable for the approach to compensation to be different 
depending on the Part of the Act under which liability arises – or, 

[2017] 
IRLR 
844. 
Sept 

[2018] 
I.C.R. 433 

IDS Brief 
1074 
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more particularly, for an injury of the same level of seriousness to 
attract a different award. 

GOMES V HIGHER LEVEL CARE LIMITED 
[2018] EWCA Civ 418 
LORD JUSTICE KITCHIN LADY JUSTICE SHARP  and 
LORD JUSTICE SINGH 
Compensation for injury to feelings is not available for a failure to 
provide rest breaks under the Working Time Regulations 1998. 
 

[2018] IRLR 
440, May 
2018 

[2018] 
I.C.R. 1571 

IDS Brief 
2018, 
1097, 9-12 

MORRIS-GARNER AND ANOTHER V ONE STEP (SUPPORT) LTD 
 [2018] UKSC 20,  
18 April 2018 
Lady Hale, President 
Lord Wilson 
Lord Sumption 
Lord Reed 
Lord Carnwath 
"negotiating damages" is the new term for Wrotham Park damages. 
When determining whether negotiating damages are available  the 
test is that, where the breach "results in the loss of a valuable 
asset created or protected by the right which was infringed, as for 
example in cases concerned with the breach of a restrictive 
covenant over land, an intellectual property agreement or a 
confidentiality agreement", then negotiating damages may be 
appropriate. In this case, the court found that the losses alleged by 
the claimant (loss of profits and goodwill) were not in the nature of 
the loss of a valuable proprietary asset, created or protected by 
the right which was infringed. Although difficult to quantify, the 
losses could be proven in a conventional manner with the usual 
evidential assistance the law gives to claimants in such situations. 
Per Lord Reed: 
This is a case brought by a commercial entity whose only interest in the 
defendants’ performance of their obligations under the covenants was 
commercial. Indeed, a restrictive covenant which went beyond what was 
necessary for the reasonable protection of the claimant’s commercial 
interests would have been unenforceable. The substance of the claimant’s 
case is that it suffered financial loss as a result of the defendants’ breach of 
contract. The effect of the breach of contract was to expose the claimant’s 
business to competition which would otherwise have been avoided. The 
natural result of that competition was a loss of profits and possibly of 
goodwill. The loss is difficult to quantify, and some elements of it may be 
inherently incapable of precise measurement. Nevertheless, it is a familiar 
type of loss, for which damages are frequently awarded. It is possible to 
quantify it in a conventional manner, as is demonstrated by Mr Hine’s 
report. 
The case is not one where the breach of contract has resulted in the loss of 
a valuable asset created or protected by the right which was infringed. 
Considered in isolation, the first defendant’s breach of the confidentiality 
covenant might have been considered to be of that character, but in reality 

[2018] IRLR 
661 July 
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the claimant’s loss is the cumulative result of breaches of a number of 
obligations, of which the non-compete and non-solicitation covenants have 
been treated as the most significant, as explained in para 17 above. 

 

MOORTHY V HMRC  
[2018] EWCA Civ 847 
(20 April 2018) 
Underhill, Henderson and Asplin LJJ. 
Discrimination-related compensation for injured feelings in 
connection with employment termination Is taxable as a termination 
payment but, reversing  the Upper Tribunal,  falls within the 
exception for death, disability or injury payments. A discrimination-
related payment for injured feelings  otherwise than on termination, 
will  not attract income tax. 

 
Note that from 6 April 2018, "injury" in section 406 specifically 
includes psychiatric injury but expressly excludes injury to feelings. 
However, the decision  confirms that injury to feelings payments 
for actionable discrimination not connected with termination can 
be paid tax free. 
 

[2018] IRLR 
860 
September  

 [2018] 
I.C.R. 1326 

 

PETTIGREW V HMRC  
[2018] UKFTT 0240 (TC) (26 April 2018). 
Judge Peter Kempster 
A payment made to a non-salaried judge (taxpayer) in settlement 
of his Employment Tribunal (ET) claim for breach of the Part-time 
Workers (Prevention of Less Favourable Treatment) Regulations 
2000 (SI 2000/1551) was, save for the amount representing 
"interest", taxable as earnings under section 62 of the Income Tax 
(Earnings and Pensions) Act 2003.  

 

   

COLT TECHNOLOGY SERVICES LTD V BROWN  
UKEAT/0023/17 and UKEAT/0024/17 (4 June 2018) 
THE HONOURABLE LADY WISE 
(SITTING ALONE) 
SUMMARY 
DISABILITY DISCRIMINATION - Compensation 
The Claimant, who continues to be employed by the Respondent, 
succeeded in certain claims of harassment and discrimination and in 
relation to certain failures to make reasonable adjustments. The 
decision of the Tribunal following a remedies hearing was appealed 
by the Respondent employer and was also the subject of an appeal 
and cross-appeal by the Claimant.  
On the various issues for determination: 
(1) The law on the insurance exception to the principle of deducting 
avoided loss in the calculation of damages is as set out by the Court 
of Appeal in Gaca v Pirelli General plc [2004] 1 WLR 2683. There 
was evidence before the Tribunal that was sufficient to support a 
conclusion that the Claimant had contributed indirectly to the PHI 

   

http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2018/847.html&query=(MOORTHY)+AND+(V)+AND+(HMRC)
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policy taken out by the employer and the decision to deduct from 
loss of earnings only 50% of the payments he had received should 
not be interfered with; 
(2) In adding to the Claimant's award sums representing the 
redundancy and notice payments the Claimant would have received 
had he been able to work and subject to redundancy in 2013, the 
Tribunal had erred by failing to take into account that these were 
sums that the Claimant has not lost and may still be entitled to. To 
that extent the Claimant's condition had resulted in his avoiding the 
loss for which the Tribunal had sought to compensate him and the 
appeal would be allowed to the extent of deducting those sums 
from the overall award; 
(3) The Tribunal had erred in finding that the Claimant's receipt of 
PHI payments would cease for reasons other than his ability to work, 
but that finding could be deleted while leaving standing the 
Tribunal's general conclusions on his ability to recover and return to 
work; 
(4) The Tribunal had been entitled on the available evidence to reach 
the conclusions it did on the anticipated period of the Claimant's 
recovery, the level of his future earnings and to take account of the 
risk of relapse as part of the exercise of making a broad estimate in 
relation to those matters; but  
(5) The Tribunal had erred in approaching apportionment by 
reference to the division of events into those caused by the 
Respondent's discriminatory acts and those that were not so caused 
rather than by looking at the Claimant's condition and assessing 
whether it was divisible and if so how much of the harm suffered 
had been caused by the Respondent's discriminatory acts. The 
correct approach having been confirmed by the Court of Appeal in 
BAE Systems (Operations) Ltd v Konczak [2017] EWCA Civ 1188, the 
matter would be remitted back to the Tribunal for assessment of the 
issue of apportionment using the correct approach.  
Appeal and cross-appeal both allowed in part.  

http://www.bailii.org/ew/cases/EWCA/Civ/2017/1188.html
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CONSULTATION & REMEDIES    

PUBLIC AND COMMERCIAL SERVICES UNION V MINISTER FOR 
THE CABINET OFFICE [2017] EWHC 1787 (ADMIN) (18 JULY 
2017). 
ADMINISTRATIVE COURT 
DIVISIONAL COURT 
[2017] EWHC 1787 (Admin) 
LORD JUSTICE SALES 
MRS JUSTICE WHIPPLE 
The government published a consultation on reform of the CSCS in 
February 2016 (see Legal update, Reform of the Civil Service 
Compensation Scheme: consultation launched) and duly consulted 
with relevant trade unions, including the PCSU. Having completed 
that consultation, the government proposed further talks, but 
required the unions to agree in principle to the government's broad 
aims (to produce significant savings, including by means of reducing 
exit payment entitlements). Some unions, including the PCSU, 
declined to provide that agreement and were excluded from the 
further talks. The High Court has held that this breached the 
statutory duty to consult and, accordingly, has held that the CSCS 
reforms are unlawful. The court declined to say that consultation 
would have made no difference. 

 [2018] 
I.C.R. 269 

 

ADVISORY CONCILIATION AND ARBITRATION SERVICE (ACAS) 
v PUBLIC AND COMMERCIAL SERVICES UNION (PCS) 
UKEAT/0160/17/RN 
THE HONOURABLE MR JUSTICE SOOLE  
(SITTING ALONE) 
SUMMARY  
CENTRAL ARBITRATION COMMITTEE (CAC)  
The PCS made complaint to the CAC pursuant to the Information and 
Consultation of Employees Regulations 2004 (“ICER”) that ACAS, as 
an employer, had failed to consult with its employees pursuant to a 
collective agreement.  ACAS disputed the jurisdiction of the CAC on 
the basis that it was not an “undertaking” within the meaning of 
Regulation 2 of the ICER because it was not “carrying out an 
economic activity, whether or not operating for gain”.  
 The CAC dismissed the challenge to the jurisdiction, holding that all 
of ACAS’ activities satisfied that requirement; alternatively, that a 
sufficient part of its activities did so.  The EAT dismissed the appeal, 
upholding the CAC’s decision on its alternative basis.  

[2018] IRLR 
1110, 
December 

  [2018] 
I.C.R. 1793 

http://email.practicallaw.com/c/11GYqTIiuaNQJh48lczJbRBc
http://email.practicallaw.com/c/11GYqTIiuaNQJh48lczJbRBc
http://email.practicallaw.com/c/11GYqTIiuaNQJh48lczJbRBc
http://www.bailii.org/uk/cases/UKEAT/2018/0160_17_0502.html
http://www.bailii.org/uk/cases/UKEAT/2018/0160_17_0502.html


DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2018 

 

 

michael@dugganqc.com  info@dugganpress.com  

17 

CONTRACT CLAIMS  

ONI V UNISON TRADE UNION  
[2018] UKEAT 0092_17_0502 (5 February 2018) 
UKEAT/0092/17 
THE HONOURABLE MR JUSTICE SOOLE 
(SITTING ALONE) 
SUMMARY 
CONTRACT OF EMPLOYMENT 
PRACTICE AND PROCEDURE 
In 2009 the Claimant/Appellant presented complaints of unfair 
dismissal, race discrimination and victimisation against her former 
employers (the Trust). The claims were dismissed in February 2011. 
In March 2011 she presented claims against the Respondent Unison, 
her former union, alleging race victimisation and detrimental 
treatment by its representative in connection with her claim against 
the Trust. The claims were dismissed in 2013 and costs awarded 
against her in 2014. In 2016 she issued the present claims against 
the Respondent Unison, alleging breach of her contract of 
membership in respect of the claims against the Trust and against 
Unison; and that she had been unjustifiably disciplined by Unison in 
pursuing her for costs in the previous claim. The breach of contract 
claim was made on the basis that it fell within the ET's jurisdiction 
under Article 3 of the Employment Tribunals Extension of 
Jurisdiction (England and Wales) Order 1994 (the 1994 Order). No 
early conciliation certificate was obtained before presentation of the 
claim. 
The ET struck out the breach of contract claim on the basis that 
Article 3 of the 1994 Order applied only to claims of an employee 
against her employer; and that in each claim the requisite Early 
Conciliation certificate had not been obtained. 
The decisions were appealed on the basis that (i) the effect of the 
1994 Order and its governing legislation (section 3(2) ETA 1996) was 
that a claim for breach of contract could be brought against a non-
employer Respondent provided that the contract was 'connected 
with' the Claimant's employment; and that the Claimant's contract 
of membership with her union satisfied that requirement; and (ii) 
the claims fell within the exemption provided by Regulation 3(1)(c) 
of the Employment Tribunals (Early Conciliation: Exemption and 
Rules of Procedure) Regulations 2014 (the EC Regulations), since 
correspondence between Unison and ACAS in 2011/2012 was 
'contact' in relation to the same dispute as in the present claim. 
The EAT dismissed the appeal on each ground, upholding the 
Respondent's contentions that: 
(i) on its proper construction Article 3 of the 1994 Order was 
confined to claims of an employee against her employer for breach 
of the contract of employment or of another contract connected 
with that employment; and  

[2018] IRLR 
806 
September 

 [2018] 
I.C.R. 1111 
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(ii) Regulation 3(1)(c) of the EC Regulations was governed by section 
18B ETA 1996. This require the Respondent's 'contact' to involve a 
request for the services of a conciliation officer in relation to a 
matter that (if not settled) is likely to give rise to relevant 
proceedings against that person. The cited correspondence of 2011-
12 all related to the first (2011) claim which had been presented 
against the Respondent. Whilst one of these letters included a 
request for conciliation in relation to that claim, none was 
prospective, i.e. related to a matter that was likely to give rise to 
relevant proceedings.  
 

SWANSEA CITY COUNCIL V REES & ORS  
UKEAT/0253/17/JOJ 
THE HONOURABLE MRS JUSTICE SIMLER DBE (PRESIDENT) 
(SITTING ALONE)  
SUMMARY 
Breach of Contract 
1. This appeal concerns claims by former teachers in Wales for SEN 
allowance payable under their contracts. The Employment Tribunal 
held that the conditions for entitlement were satisfied in each case, 
and accordingly, that the failure to pay SEN allowance was a breach 
of contract. 
2. The Employment Tribunal erred in so concluding in two respects. 
First, by construing the conditions of entitlement in paragraph 
25.2(d) of the Document so as to give no effect to the requirement 
that the setting of a teacher's work must be "analogous to a 
designated special class or unit" to qualify, the Employment Tribunal 
erred in law. Secondly, the Employment Tribunal erred in its 
approach to condition (iii) in concluding that the "unit or service" for 
the purposes of determining whether the claimants had "a greater 
involvement in the teaching of children with [SEN] than is the 
normal requirement of teachers throughout… the unit or service" 
was the whole education authority rather than the home tutoring 
service. 
3. On a proper construction of the Document, and in light of the 
evidence, the Claimants are not entitled to be paid SEN allowance 
for the relevant periods because (a) home tutoring was not an 
analogous setting to a designated special class or unit; and (b) 
because they did not establish that they had a greater involvement 
in the teaching of children with SEN than is the normal requirement 
of teachers throughout the unit or service, when condition (iii) is 
properly understood and applied to the facts of their case.  
4. The appeal is therefore allowed. Further, for the reasons 
explained in the judgment, their claims for breach of contract fail 
and are dismissed. 

   

NF FOOTBALL INVESTMENTS LTD AND ANOTHER V NFCC 
GROUP HOLDINGS LTD AND ANOTHER  
[2018] EWHC 1346 (Ch) (6 June 2018) 
MASTER BOWLES 
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Following a share sale, the buyer complained that the seller had 
misrepresented the target company's liabilities. The entire 
agreement clause consisted only of an entire agreement statement 
and had no wording negating reliance, or excluding liability. 
Nevertheless, the master found that the parties had intended to 
exclude misrepresentation claims. The clause stated “This 
agreement (together with the documents referred to in it) 
constitutes the entire agreement between the parties and 
supersedes and extinguishes all previous discussions, 
correspondence, negotiations, drafts, agreements, promises, 
assurances, warranties, representations and understandings 
between them, whether written or oral, relating to its subject 
matter”. The Master stated “n this case, the clause provides that the 
share purchase agreement 'extinguishes … all previous … 
representations'. That language is apt to negate a previous factual 
statement. Its clear effect is to record that, as between the parties, it 
has been agreed that all previous representations have been 
extinguished and, therefore, that, as from the execution of the 
agreement, there are extant no existing representations upon which 
a claim for misrepresentation, statutory, or otherwise, could be 
founded.” 
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CONTRACTS OF EMPLOYMENT 
IBM UNITED KINGDOM HOLDINGS LTD AND ANOTHER V 
DALGLEISH AND OTHERS 
[2017] EWCA Civ 1212 
Lady Justice Arden, Lord Justice McCombe and Sir Timothy 
Lloyd 
IBM decided to close the DB parts of the schemes altogether, 
except for some employees who were contractually entitled to such 
benefits, and to do so quickly. The exercise it undertook was 

known as Project Waltz. The issues turned primarily on two related 
duties  on Holdings and UKL - the duty of trust and confidence 
implied by law into every contract of employment, and the similar 
duty (known as the Imperial duty, see Imperial Group Pension 
Trust Ltd v Imperial Tobacco Ltd [1991] IRLR 66) imposed on a 
party such as Holdings that has a non-fiduciary discretionary power 

under an occupational pension scheme. The judge held that  

oldings and UKL were in breach of their  duties in implementing 
Project Waltz. The appeal required an examination of the correct 
approach to assessing compliance with those duties. 

In cases involving the exercise of an employer's discretionary 
powers, whether express or implied, in order to decide whether the 
employer's act is or is not in breach of the implied term, a rationality 
approach equivalent to the Wednesbury test (Associated Provincial 
Picture Houses Ltd v Wednesbury Corp [1947] 2 All ER 680) -  (1) 
whether the relevant matters, and no irrelevant matters, had been 
taken into account, and (2) whether the decision was such that no 
reasonable decision maker could have made it) should be adopted, 
taking into account the employment context of the given case. Such 
an approach is required because the court does not and must not 
substitute its own decision for that of the employer.  
Such a rationality approach should be applied in deciding whether a 
person who has a non-fiduciary discretionary power under an 
occupational pension scheme, such as those vested in Holdings in 
the present case, has respected the constraints imposed by the 
Imperial duty in relation to the exercise of the power, in addition to 
asking the question whether the power has been exercised for a 
proper purpose.  
In order to decide whether an employer's decision in a given case 
satisfies that rationality test, the court may need to know what the 
employer's reasons were and may also need to know more about 
the decision-making process, so as to assess whether all relevant 
matters, and no irrelevant matters, were taken into account. The 
legal burden of proof lies with the claimants throughout. If, 
however, the claimants show a prima facie case that the decision is 
at least questionable, then an evidential burden may shift to the 
employer to show what its reasons were. In such a case, if no such 
evidence is placed before the court, the inference might be drawn 
that the decision lacked rationality. 
The basis on which the judge decided that Holdings was in breach of 
the Imperial duty, and UKL in breach of the contractual duty of trust 
and confidence, was that relevant employees had reasonable 
expectations, as to DB accrual and as to the early retirement 

[2018] IRLR 4 [2018] 
I.C.R. 1681 
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provisions, that would be disappointed by the Project Waltz reforms, 
and that, although to adopt the reforms was otherwise a rational 
commercial decision, they could not be justified, given the existence 
of the reasonable expectations, unless there was no way of 
achieving the company's legitimate business aims that was 
compatible with giving effect to the reasonable expectations. In so 
deciding, the judge erred in law. The correct approach was to 
employ the rationality test. The question that should have been 
asked was whether the decision taken was one that no rational 
decision-maker could have reached. Members' expectations, even if 
they were reasonable, did not constitute more than a relevant factor 
that the decision-maker could, and where appropriate should, take 
into account in the course of its decision-making process. It followed 
that the judge was wrong to hold that Holdings was in breach of the 
Imperial duty in implementing Project Waltz by failing to give effect 
to the reasonable expectations as to DB accrual and as to the early 
retirement policy and that UKL was in breach of the contractual duty 
of trust and confidence by procuring the NPAs as part of Project 
Waltz and thereby failing to give effect to the aspect of the 
reasonable expectation as to DB accrual that two-thirds of any 
future salary increase would be pensionable. 
See Duggan QC on Contracts F10 and F14. 
RAWLINSON V BRIGHTSIDE GROUP LTD 
UKEAT/0142/17 
HER HONOUR JUDGE EADY QC 
(SITTING ALONE) 
SUMMARY 
CONTRACT OF EMPLOYMENT - Notice and pay in lieu 
Notice and pay in lieu - breach of the implied term of trust and 
confidence - application of the Johnson exclusion zone 
The Respondent had determined to dismiss the Claimant due to 
concerns regarding his performance. To "soften the blow" for the 
Claimant, who the Respondent wanted to work through his three 
month notice period to ensure a smooth handover of work, the 
Respondent did not tell him the real reason for its decision but told 
him there was to be a re-organisation of his work, which would be 
carried out by an external service provider. The Claimant thought 
this was a service provision change under the Transfer of 
Undertakings (Protection of Employment) Regulations 2006 
("TUPE") and that the Respondent had acted in breach of its 
information and consultation obligations. He duly resigned, claiming 
(relevantly) he had been constructively dismissed. In rejecting the 
Claimant's claim for damages for his notice period, the ET found the 
Respondent had not breached the implied obligation not to act in 
such a way as would be likely to destroy or seriously damage the 
relationship of trust and confidence ("the implied term"); it further 
considered that the Claimant's complaint really related to the 
manner of his dismissal. The Claimant appealed.  
Held: allowing the appeal 
In considering whether there had been a breach of the implied term, 

[2018] IRLR 
180 
March 

[2018] 
I.C.R. 621 

IDS Brief 2018, 
1088, 11 
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the ET had erred in approaching this by only considering the absence 
of a duty to tell an employee of the reason for dismissal and/or to 
dismiss in good faith in general terms. It had failed to consider the 
position where, as here, the Respondent had chosen to give a 
reason for the dismissal to the Claimant. That had - pursuant to the 
implied term - given rise to an obligation not to mislead the 
Claimant. Moreover, it was incorrect to characterise the Claimant's 
complaint as relating to the manner of his dismissal. Although an 
employee could not claim common law damages allegedly suffered 
as a result of the manner of a dismissal (see Johnson v Unisys Ltd 
[2001] IRLR 279 HL), this was a case where the complaint was in 
respect of financial loss suffered as a result of the Respondent's 
breach of the implied term that preceded and stood apart from the 
dismissal; indeed, it arose at a time when the employment 
relationship was intended to continue (Eastwood and Anor v 
Magnox Electric plc, McCabe v Cornwall County Council [2004] IRLR 
733 HL applied). 
In the circumstances, the ET's dismissal of the Claimant's notice pay 
complaint would be set aside and a decision substituted that this 
claim was to be upheld. If the parties were unable to agree remedy, 
that question would need to be remitted to the ET. 
On the implied term of trust and confidence and the above case, 
see Duggan on Contracts at Chapter 1.28-29. 
FAIETA V ICAP MANAGEMENT SERVICES LTD 
[2017] EWHC 2995 (QB) 
MRS JUSTICE MOULDER 
In July 2014, Mr Faieta was placed on garden leave and he  was 
wrongfully  dismissed in November 2015. He sought damages for 
alleged breach of contract in placing him on garden leave arguing 
that the company  was in breach of an implied term of rationality 
and/or an implied term of trust and confidence in placing him on 
garden leave. The garden leave clause conferred a discretion on the 
company but it was argued that such a discretion was not 
untrammelled. The Claimant  argued that the company's reasons for 
putting him on leave '[did] not add up' and described the decision-
making process as 'confused' and 'opaque'. He contended that no 
account had been taken of the impact upon the atrophy of his skills 
and his reputation.  
The claim was dismissed.  
Following Braganza, the question for the court was not whether the 
outcome for the claimant was objectively reasonable but whether 
the decision-making process was lawful and rational in the public 
law sense, that the decision was made rationally as well as in good 
faith and consistently with its contractual purpose. The court 
needed to consider the two limbs of the test: whether the right 
matters had been taken into account in reaching the decision and 
secondly whether, even though the right things had been taken into 
account, the result was so outrageous that no reasonable decision-
maker could have reached it. 
It was a high hurdle for the claimant to establish irrationality. The 

[2018] IRLR 
227 
March 
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contract did not require the company to take into account or to 
exclude any particular matter in deciding whether or not to place 
the claimant on garden leave. On the evidence, the reason for 
placing him on garden leave was that the revenues of the bond desk 
were declining and he had an entitlement to a guaranteed minimum 
bonus which in the view of the company was not sustainable against 
the background of declining revenues on the desk. The company 
therefore gave him a binary choice to accept a change in his contract 
to give up his guaranteed minimum bonus or to leave. As he was 
unwilling to accept a change in his contract terms, the company 
placed him on garden leave whilst it negotiated a settlement 
package. The decision-making process was not confused. Whilst the 
claimant was entitled to refuse to change his contract terms, the 
employer had a discretion under the contract to place him on 
garden leave and in the circumstances the decision to do so was not 
irrational 
There is an inevitable atrophy of skills through a period of garden 
leave. It did not however make the decision of the company to place 
the claimant on garden leave irrational in the circumstances. On the 
evidence, placing him on garden leave of itself would not have had 
an adverse impact on his reputation such that this should have been 
taken into account by the company. It could not have been said that 
the company had taken into account matters which they ought not 
to have taken into account, or conversely, had refused to take into 
account or neglected to take into account matters which they ought 
to have taken into account 
There had not been a breach of the implied term of trust and 
confidence. The question was whether the company acted with 
'reasonable and proper cause'. The evidence established that the 
company had business reasons for its decision that were not 
arbitrary and that it acted with reasonable and proper cause. In so 
far as the duty was a duty to give reasons, it was clear that the 
claimant was aware of the reasons why he was placed on garden 
leave. No breach was established of the duty to give reasons. The 
claimant was not entitled to damages for the period which he spent 
on garden leave. 
See Duggan on Contracts at Chapter V19  and Chapter V for a full 
consideration of garden leave. 
BRADBURY V BBC 
[2017] EWCA Civ 1144 
Gloster LJ; Lewison LJ; Henderson LJ 
A 1% cap introduced by the BBC on pay rises that would be 
used to calculate pensionable pay did not breach the Pensions 
Act 1995 s.91. The conduct of the BBC in seeking to impose 
the cap through the mechanism of pay awards was not a 
breach of the implied duty of trust and confidence. 

 

 [2018] 

I.C.R. 61 
 

The draft Employment Rights Act 1996 (Itemised Pay 
Statement) (Amendment) (No 2) Order 2018 has been laid 
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before Parliament.  
The Order will bring into force the government's commitment 
in its response to the Taylor Review to require employers to 
provide itemise payslips to all workers 

HINCKS V SENSE NETWORK LTD 
QUEEN'S BENCH DIVISION 
15 MARCH 2018 
[2018] EWHC 533 (QB)  
THE HON. MRS JUSTICE LAMBERT 
The High Court dismissed a claim that an employer had been 
negligent when providing a reference for a former employee. With 
regard to the duty in providing references, save where there was a 
"red flag" prompting further inquiry, there was no duty to examine 
the procedural fairness of antecedent investigations upon which 
facts and opinions in the reference were based.  
On the issues that arise with regard to references, see Duggan on 
Contracts at Chapter H and this case at H06. 

[2018] IRLR 
614 
July  

 IDS Brief 2018, 
1094, 11-14 

Relevant termination awards received on or after 6 April 2018 

Sections 402A to 402E ITEPA 2003 
An employee’s weekly remuneration is made up of £2,500 salary 
(chargeable to income tax as earnings within section 62 ITEPA 2003), 
BUPA medical insurance (chargeable to income tax under the 
benefits code) and a company car (chargeable to income tax under 
the benefits code). 
The employee is entitled to a notice period of 6 weeks in accordance 
with the law. However, the employment contract provides for a 
notice period of 2 weeks on termination of the employment. It also 
includes a clause which provides for a contractual PILON of £5,000 if 
notice under the contract is not given. The employer terminates the 
employment on 13 July 2018 without giving any notice. 
The employee receives a termination package totalling £85,000 on 
13 July 2018. This package is made up of: 

• a statutory redundancy payment of £25,000 (falling within 
section 401(1)(a) ITEPA 2003) 

• compensation for loss of employment of £45,000 (falling 
within section 401(1)(a) ITEPA 2003) 

• a bonus payable on termination of £10,000 (falling within 
section 62 ITEPA 2003) 

• a contractual PILON of £5,000 (falling within section 62 ITEPA 
2003) 

The amount of the ‘relevant termination awards’ (see EIM13874) is 
the total termination package falling within section 401(1)(a) ITEPA 
2003 less the amount of the statutory redundancy payment 
(£70,000 − £25,000). The amount of the relevant termination awards 
is £45,000. 
The post-employment notice pay element is given by: 
((BP × D) ÷ P) − T 
See EIM13880 for further guidance on this formula. 
BP = £2,500 
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BP is the employee’s basic pay in respect of the last full pay period 
(see EIM13882). Basic pay in this scenario will be the employee’s 
weekly remuneration excluding the amounts taxable under the 
benefits code. 
D = 42 days 
D is the number of calendar days in the post-employment notice 
period (see EIM13890). The employee is statutorily entitled to a 
notice period of 6 weeks but the contract provides for a period of 
notice of 2 weeks. The employee actually receives no notice. The 
post-employment notice period is the period of notice the employee 
didn’t receive but was entitled to. The statutory entitlement to 6 
weeks is longer than the contractual entitlement so the post-
employment notice period is 42 days. 
P = 7 days 
P is the number of calendar days in the employee’s last pay period 
ending before the trigger date (see EIM13886). As no notice is given 
to trigger date is the date the employment is terminated. The 
employee is paid weekly so the last pay period is 7 days. 
T = £5,000 
T is the total amount of any payments, or benefits received in 
connection with the termination, but which are chargeable to 
income tax as earnings within the meaning at section 62 ITEPA 2003 
(see EIM13896). But, T specifically does not include holiday pay and 
bonuses payable on termination. The former employee received a 
contractual PILON of £5,000 and a bonus payable for termination of 
the employment of £10,000. T is £5,000; it does not include the 
bonus payable for termination of the employment. 
The amount of post-employment notice pay is: 
((2,500 × 42) ÷ 7) − 5,000 = £10,000 
The amount of termination awards subject to section 403 ITEPA 
2003 is calculated by subtracting the amount of post-employment 
notice pay from the amount of the relevant termination awards: 
£45,000 − £10,000 = £35,000 

Total termination package £85,000 

    

Bonus payable for termination of the employment 
(taxable as earnings within section 62 ITEPA 2003) 

£10,000 

Contractual PILON (taxable as earnings within section 62 
ITEPA 2003) (see EIM12976) 

£5,000 

Total termination award: Amount falling within section 
401(1)(a) ITEPA 2003 (see EIM13000) 

£70,000 

Statutory redundancy payment (see EIM13760) £25,000 

Relevant termination awards (see EIM13874) £45,000 

Post-employment notice pay chargeable to income tax 
as general earnings 

£10,000 

https://www.gov.uk/hmrc-internal-manuals/employment-income-manual/eim13882
https://www.gov.uk/hmrc-internal-manuals/employment-income-manual/eim13890
https://www.gov.uk/hmrc-internal-manuals/employment-income-manual/eim13896
https://www.gov.uk/hmrc-internal-manuals/employment-income-manual/eim13874
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Relevant termination awards subject to section 403 
ITEPA 2003 

£35,000 

Total  termination awards chargeable to income tax as 
specific employment income (statutory redundancy 
payment + relevant termination awards subject to 
section 403 ITEPA 2003) 

£60,000 

Less £30,000 threshold (see EIM13505) £30,000 

Total amount chargeable to income tax as specific 
employment income 

£30,000 

Summary of amounts chargeable to income tax 
Post-employment notice pay chargeable to income tax as general 
earnings: £10,000. 
Total amount chargeable to income tax as specific employment 
income: £30,000. 
 

MR M MOSTYN v S AND P CASUALS LIMITED 
UKEAT/0158/17 
THE HONOURABLE MRS JUSTICE ELISABETH LAING DBE 
(SITTING ALONE)  
SUMMARY 
CONTRACT OF EMPLOYMENT - Wrongful dismissal 
UNFAIR DISMISSAL - Constructive dismissal 
UNFAIR DISMISSAL - Reasonableness of dismissal 
The EAT allowed the appeal of the Claimant against a Judgment of 
the ET dismissing, among other claims, his claim for constructive 
unfair dismissal. The Claimant had relied on a threat unilaterally to 
impose a substantial cut in his basic pay (before commission) as a 
breach of the implied term of trust and confidence. The ET held that 
the Claimant resigned because of the breach and that the breach 
was a breach of the implied term, but that the Respondent had 
reasonable and probable cause for imposing the pay cut. The EAT 
held that, given that the breach relied on was a significant breach of 
an important express term (as well as a pleaded breach of the 
implied term) the ET had erred in law in asking itself whether the 
employer had reasonable and probable cause for repudiating the 
contract of employment. It also held that the ET's conditional 
decision that any dismissal was unfair could not stand. The case was 
remitted to a different ET for it to consider whether or not the 
Claimant was unfairly dismissed. 

 

  IDS Brief 2018, 
1101, 3-5 

NEWCASTLE UPON TYNE HOSPITALS NHS FOUNDATION 
TRUST V HAYWOOD 

Supreme  Court 
Lady Hale, President 
Lord Wilson 
Lady Black 
Lord Lloyd-Jones 
Lord Briggs 

[2018] IRLR 
644 July  

 [2018] 
I.C.R. 882 

IDS Brief 2018, 
1094, 18-19 
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25th April 2018 
The Supreme Court has held, by a  majority,  that in the absence of 
an express contractual provision, a written notice of termination 
served by an employer does not take effect until the employee has 
read it or had a reasonable opportunity of doing so. Accordingly, a 
notice of termination sent by recorded delivery on 20 April did not 
take effect until 27 April, when the employee returned home from 
holiday and opened the letter. This meant that her 12-week notice 
period ended on 20 July, her 50th birthday, by which point she was 
entitled to claim an early retirement pension. 
On the issues of termination, see Duggan on Contracts at Chapter 
V02. 
STEFANKO AND OTHERS V MARITIME HOTEL LTD 
UKEAT/0024/18 
HER HONOUR JUDGE STACEY 
(SITTING ALONE) 
SUMMARY 
CONTRACT OF EMPLOYMENT - Written particulars  
RACE DISCRIMINATION - Direct  
RACE DISCRIMINATION - Comparison  
The Employment Tribunal erred in concluding that an employee who 
has more than one but less than two months' service is not entitled 
to a section 1 Employment Rights Act 1996 statement of terms and 
conditions of employment. It does not follow from the flexibility 
afforded to an employer by section 1(2) as to when the statement of 
initial employment particulars must be provided, that there is no 
requirement to provide a statement if the contract ends within two 
months. 
The Employment Tribunal's dismissal of the Second Claimant's claim 
under section 1 and refusal to make an award under section 38 
Employment Act 2002 is set aside and substituted with a finding 
that the First Respondent was in breach of section 1. The case is 
remitted to a different Tribunal to calculate the award under section 
38. 
The Employment Tribunal erred in its approach to the Claimants' 
complaints of direct race discrimination in (1) not considering 
whether the manner, as well as the fact of dismissal, constituted 
direct race discrimination; and (2) in its application of the burden of 
proof to the evidence in its conclusion that the fact of dismissal did 
not constitute direct race discrimination. The complaint of direct 
race discrimination in dismissal is remitted to a new Tribunal for re-
hearing. 
 

   

HALLETT V DERBY HOSPITALS NHS TRUST  
THE HONOURABLE MRS JUSTICE SIMLER DBE 
[2018] EWHC 796 (QB)  
(19 April 2018). 
AN NHS Trust did not breach junior doctors' employment contracts 
in the way it carried out monitoring of working hours and rest 
breaks. The local employment contracts, which expressly 
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incorporated the national terms and conditions of service for junior 
doctors, required the Trust to carry out monitoring over a two-week 
period, twice a year, to ensure all junior doctors were able to take a 
30-minute break after about four hours' work. If a rota was shown to 
be non-compliant, all doctors on that rota would be entitled to be 
"re-banded" onto a higher pay band,  worth up to 100% of basic pay, 
until a further monitoring round could show the rota to be 
compliant. Re-banding would be back-dated to three months after 
the previous compliant monitoring round. It was argued that there 
had been a breach of  the Guidelines, set out in various Department 
of Health circulars, which  had been incorporated into her contract.  
The Court held that the Guidelines had not been incorporated. were 
written in the language of aspiration rather than obligation. The 
wording of the local contracts and the TCS did not demonstrate an 
intention by both parties to incorporate them. The detailed 
methodology for calculating the return rate and dealing with missing 
data was a matter for the Trust's discretion, subject to its implied 
duties of rationality and trust and confidence towards its employees. 
On the facts, the Trust had complied with its obligations and had not 
acted irrationally in finding the claimant's rota to be compliant. 
 

ABRAHALL V NOTTINGHAM CITY COUNCIL 
[2018] EWCA Civ 796 
THE SENIOR PRESIDENT OF TRIBUNALS 
(Lord Justice Ryder) 
LORD JUSTICE UNDERHILL 
and 
SIR PATRICK ELIAS 
The Court of Appeal held that working for two years under a pay 
freeze did not mean that employees had accepted a variation of 
their contracts merely because they had worked on without protest. 
The employer had decided not to award so-called incremental pay 
increases to their employees over the following two years; and a 
similar decision, albeit affecting fewer employees, was made in 
2013. Several hundred affected employees have brought 
proceedings in the Employment Tribunal for unlawful deduction of 
wages under Part II of the Employment Rights Act 1996, on the basis 
that they had a contractual entitlement to such increases. 
Employment Judge Camp, sitting at Nottingham, dismissed the 
claims in their entirety. The Claimants appealed. By a judgment 
handed down on 11 May 2016 the Employment Appeal Tribunal 
(Mitting J, sitting alone) allowed the appeal in relation to group 1 
but dismissed it in relation to the remaining groups.  
On appeal it was held that a variation had not been accepted.  
Per Underhill LJ: 
However, to say that in some circumstances continuing to work following a 
contractual pay-cut may be treated as acceptance does not mean that it 
will always do so. On the contrary, what inferences can be drawn must 
depend on the particular circumstances of the case. Neither Browne-
Wilkinson J in Jones nor Elias J in Solectron went further than saying that 
continuing to work following a contractual pay-cut might constitute 

[2018] IRLR 
628 
July 

[2018] ICR 
1425 

IDS Brief 2018, 
1097, 3-6 
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acceptance: the language used was "may well be taken to have … agreed" 
and "it may be possible to infer". The authorities illustrate some specific 
points about the proper approach to the question of when continuing to 
work may constitute acceptance. I briefly identify them as follows. 
First and foremost, the inference must arise unequivocally. If the conduct 
of the employee in continuing to work is reasonably capable of a different 
explanation it cannot be treated as constituting acceptance of the new 
terms: that is why Elias J in Solectron used the phrase "only referable to". 
That is simply an application of ordinary principles of the law of contract 
(and also of waiver/estoppel). It is not right to infer that an employee has 
agreed to a significant diminution in his or her rights unless their conduct, 
viewed objectively, clearly evinces an intention to do so. To put it another 
way, the employees should have the benefit of any (reasonable) doubt.  
Secondly, protest or objection at the collective level may be sufficient to 
negative any inference that by continuing to work individual employees are 
accepting a reduction in their contractual entitlement to pay, even if they 
themselves say nothing. This is clear from Rigby v Ferodo: see para. 74 
above. 
Thirdly, Elias J's use in para. 30 of his judgment in Solectron of the phrase 
"after a period of time" raises a point of some difficulty. It is easy to see 
how it may not, depending on the circumstances of the particular case, be 
right to infer acceptance of a contractual pay-cut as from the day that it is 
first implemented: the employee may be simply taking time to think. Elias 
J's formulation is intended to recognise that a time may come when that 
ceases to be a reasonable explanation. However, it may be difficult to 
identify precisely when that point has been reached on anything other than 
a fairly arbitrary basis. In Khatri Jacob LJ discomforted counsel for the 
employers by making that very point: see para. 47 of his judgment. But, 
again, that passage needs to be read in the context of the fact that in that 
case the variation had not yet bitten, and I do not think that the difficulty in 
identifying the precise moment at which an employee should be treated as 
first accepting a contractual pay-cut means that the question has to be 
answered once and for all at the point of implementation.  

On the issues of changing terms and conditions, see Duggan on 
Contracts at Chapter C05-C15. This chapter considers how to alter 
terms in detail with precedents in volume 2. 

 

(1) BRITISH AIR LINE PILOTS’ ASSOCIATION (2) NICHOLAS 
HEPBURN v BRITISH AIRWAYS CITYFLYER LTD (2018) 
Butcher J 

The court held that it was inappropriate to make an interim 
declaration as to contractual rights in a private law employment 
claim. The employment contracts of the pilots employed by the 
defendant were in standard form and incorporated the terms of 
collective agreements between the claimant trade union and the 
defendant. Such a collective agreement, the Pilot Policy Document, 
contained at sch.F a Pilot Scheduling Agreement. That provided in 
s.10.9(a) that pilots would not be rostered for duty between 02.00 
and 04.59 without express agreement. In April 2018 the defendant 
published a roster beginning in May 2018 which required pilots on 
occasion to begin their duties before 05.00. The claimants sought an 
interim declaration under CPR r.25.1(b) that the defendant's 
unilateral publication of rosters containing pre-05.00 duties was in 
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breach of s.10.9(a) of sch.F to the pilots' employment contracts, and 
that pilots were contractually entitled to refuse to work rostered 
duties starting before 05.00. 
It was held that it would be very exceptional to make such a 
declaration in respect of contractual rights in a private law dispute. 
Doing so would tend to circumvent the procedural safeguards and 
requirements involved in applying for summary judgment or 
obtaining an interim injunction. The dangers were illustrated in the 
instant case where it had not been possible to properly formulate 
the issues or prepare the evidence. An interim declaration was rarely 
granted even in public law and it would be wrong to take an interim 
view of rights in private law where that could give rise to adverse 
effects without the possibility of compensation. The court would 
usually only make a final determination of such rights, even if that 
was done summarily. The contractual issues of interpretation, 
variation and implied terms were matters of substantive law that 
only permitted a final answer. matter was accordingly not suitable 
for an interim declaration, but in any event as a result of the 
procedure adopted by the claimants the court did not have the high 
degree of assurance which was required before the granting of 
mandatory injunctive relief. See Duggan QC on Contracts at Chapter 
R53. 

CAROLINE JANE ARDRON v SUSSEX PARTNERSHIP NHS 
FOUNDATION TRUST 
[2018] EWHC 1535 (QB) 
Mr PUSHPINDER SAINI Q.C.   
Sitting as a Deputy Judge of the High Court 
An NHS Trust was restrained from proceeding with a disciplinary 
hearing against a consultant psychiatrist who was facing allegations 
of gross misconduct which could result in her summary dismissal. It 
was arguable that the alleged conduct might not on its face amount 
to gross misconduct and such an incorrect categorisation provided a 
sufficient basis for an injunction pending the resolution of the  claim 
that a failure to properly apply the Trust's Disciplinary Policy and 
Procedure breached her employment contract. The Judge stated: “In 
my judgment, the balance of convenience comes down firmly in 
favour of granting an interim injunction pending a resolution, on an 
expedited basis, of the breach of contract claim. If Dr. Ardron's claim 
is ultimately successful but she has been exposed to an unlawful 
disciplinary process in the meantime, she would have been denied 
the benefit of her contractual rights in any meaningful way. Bearing 
in mind the observations of Lord Hoffmann in National Commercial 
Bank Jamaica Limited v Olint Corp Limited [2009] 1 WLR 1405, 1409 
at para. [17], my conclusion is that the evidence and arguments 
before me demonstrate that granting an injunction is the course 
which is likely to cause the least irremediable prejudice.” 
See Duggan QC on Contracts at Chapter R55. 

[2018] IRLR 
917 
October  

  

ADDISON LEE LTD v MR C GASCOIGNE 
UKEAT/0289/17 
THE HONOURABLE MR JUSTICE SOOLE 

   

http://www.bailii.org/ew/cases/EWHC/QB/2018/1535.html
http://www.bailii.org/ew/cases/EWHC/QB/2018/1535.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKPC/2009/16.html
http://www.bailii.org/uk/cases/UKEAT/2018/0289_17_1105.html
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MRS C BAELZ 
MS P TATLOW 
SUMMARY 
WORKING TIME REGULATIONS - Worker 
WORKING TIME REGULATIONS - Holiday pay 
The Claimant was a cycle courier with the Respondent. The ET 
upheld his claim that he was a 'limb (b) worker' within the meaning 
of Regulation 2 of the Working Time Regulations ("WTR"); and in 
consequence entitled to holiday pay thereunder. In doing so it held 
that the written terms of contract between the parties, describing G 
as an 'independent contractor', did not reflect the reality of the 
relationship; and that, during the period when G was 'logged on' to 
the Respondent's app, there was a contract with mutual obligations 
for 'jobs' to be offered and accepted.  
The Respondent appealed on two grounds.  
First, that on the facts as found by the ET, there was no basis to 
conclude that G was under any legal obligation to work, i.e. to 
accept jobs offered to him when logged on. His decision whether or 
not to do so (as with his entitlement to log on or off at will) was a 
matter for his whim and fancy. Accordingly the claim must fail for 
lack of the necessary mutuality of obligation.  
Further or alternatively, that the ET's 'multi-factorial assessment' 
that G had the status of a 'limb (b) worker' was vitiated by factual 
error and should be remitted to another Tribunal.  
The EAT rejected both grounds of appeal.  
See Duggan QC on Contracts at Chapter 5.2.30 and for 
consideration of the Gig economy. 
DANIELS AND ANOTHER V LLOYDS BANK PLC AND ANOTHER  
[2018] EWHC 660 (Comm) 
MRS JUSTICE COCKERILL 
Exercise of contractual discretion. 

[2018] IRLR 
813 
September  

  

JAMES-BOWEN AND OTHERS V COMMISSIONER OF POLICE 
OF THE METROPOLIS 
[2018] UKSC 40 
The Commissioner did not owe a duty of care to the officers to 
conduct the defence of the civil proceedings brought against her 'as 
effectively as possible' in order to protect the officers from 
economic or reputational harm. The officers submitted that such a 
duty of care was simply a manifestation of the long-established term 
of trust and confidence implied into employment contracts. 

[2018] IRLR 
954 October  

[2018] 
I.C.R. 1353 

IDS Brief 2018, 
1102, 9-11 

JLT SPECIALTY LTD v JAMES CRAVEN  
[2018] EWCA Civ 2487 
CA (Civ Div) (Henderson LJ, Newey LJ) 08/11/2018 
The court interpreted an addendum to an employment contract 
according to which a bonus advance became repayable if the 
employee resigned on or before a specified date. The employee 
failed to establish that the repayment provision applied only to a 
resignation that took effect before that date, not to a cessation of 
employment on that very day. 

   

http://www.bailii.org/cgi-bin/format.cgi?doc=/uk/cases/UKSC/2018/40.html&query=(JAMES-BOWEN)+AND+(OTHERS)
http://www.bailii.org/cgi-bin/format.cgi?doc=/uk/cases/UKSC/2018/40.html&query=(JAMES-BOWEN)+AND+(OTHERS)
http://www.bailii.org/ew/cases/EWCA/Civ/2018/2487.html
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A bonus advance was made. The service agreement provided for the 
employee to give notice "always provided that any such notice given 
by the Executive shall not expire before 31 December 2016 
('Contractual Period')" If the employee resigned before, then an 
advance Bonus Advance would be repayable. On 23rd September Mr 
Craven gave notice to resign and the claimant replied ""I am writing 
following receipt of your letter dated 23 September 2015 giving 
formal notice of your resignation from JLT …. I can confirm your 
resignation is accepted and your employment with [JLT] will end on 
1 January 2017". The Court of Appeal held Mr Craven's employment 
had  come to an end on 31 December 2016, and he become liable to 
repay the Bonus Advance.   
Newey LJ stated "With regard to the reference to "1 January 2017", 
a reasonable recipient would have inferred that JLT was unwilling for 
the contract to terminate any earlier than was possible under the 
Addendum, not that JLT was proposing a variation in the termination 
date. On that basis, the reference to 1 January might reasonably 
have been understood as denoting the first day on which Mr Craven 
would be free to work for somebody else, rather than the day on 
which his existing employment would come to an end." 

See Duggan QC on Contracts at Chapter F11. 
 

R (on the application of (1) FDA (2) PCSU (3) PROSPECT) 
(Claimant) v MINISTER FOR THE CABINET OFFICE (Defendant) 
& HM TREASURY (Interested Party) (2018) 
[2018] EWHC 2746 (Admin) 
Simler J 
The Cabinet Office had not promised to consult recognised trade 
unions before issuing pay guidance to government departments and 
setting a range for average pay increases for civil servants. 
Accordingly, the Cabinet Office had not breached the principles in R. 
v Brent LBC Ex p. Gunning [1985] 4 WLUK 200 by issuing the 
guidance and setting the range without consultation. 

   

ANIL KUMAR JAIN v MANCHESTER UNIVERSITY NHS 
FOUNDATION TRUST  
[2018] EWHC 3016 (QB) 
QBD (Swift J) 13/11/2018 

An NHS Trust had not breached a consultant radiologist's contract of 
employment by considering working relationship issues outside the 
Ministry of Health's procedures in the Maintaining High Professional 
Standards in the Modern NHS framework, as it had not been 
incorporated within the consultant's contract of employment. 

   

ARDRON V SUSSEX PARTNERSHIP NHS FOUNDATION TRUST 
[2018] EWHC 3157 (QB) 
Mr Justice Jacobs 
In categorising a case as gross misconduct when considering 
whether to make an injunction permanent disciplinary allegations 

   

http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Admin/2018/2746.html&query=(R)+AND+((on)+AND+(the)+AND+(application)+AND+(of)+AND+((1))+AND+(FDA)+AND+((2))+AND+(PCSU)http://www.lawtel.com/MyLawtel/Documents/AC5004666
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Admin/2018/2746.html&query=(R)+AND+((on)+AND+(the)+AND+(application)+AND+(of)+AND+((1))+AND+(FDA)+AND+((2))+AND+(PCSU)http://www.lawtel.com/MyLawtel/Documents/AC5004666
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Admin/2018/2746.html&query=(R)+AND+((on)+AND+(the)+AND+(application)+AND+(of)+AND+((1))+AND+(FDA)+AND+((2))+AND+(PCSU)http://www.lawtel.com/MyLawtel/Documents/AC5004666
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/QB/2018/3016.html&query=(JAIN)+AND+(v)+AND+(MANCHESTER)+AND+(UNIVERSITY)
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/QB/2018/3016.html&query=(JAIN)+AND+(v)+AND+(MANCHESTER)+AND+(UNIVERSITY)
http://www.bailii.org/ew/cases/EWHC/QB/2018/3157.html
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were not to  be considered individually and in isolation. Jacobs J also 
summarised gross misconduct as: 
"gross misconduct" in the employment law context connotes misconduct which 
justifies summary dismissal, and which therefore amounts to a repudiatory breach 
of contract. There is no fixed rule of law defining the degree of misconduct which 
will justify dismissal. Gross misconduct may include, but is not limited to, dishonesty 
or intentional wrongdoing, for example: conduct which is seriously inconsistent 
with the employee's duties to his employer; or conduct which is of such a grave and 
weighty character as to amount to a breach of the confidential relationship 
between employer and employee, such as would render the employee unfit for 
continuance in the employer's employment, and give the employer the right to 
discharge him. The focus is on the damage to the relationship between the parties. 
Dishonesty and other deliberate actions which poison the relationship will obviously 
fall into the gross misconduct category, but so in an appropriate case can an act of 
gross negligence. See Adesokan v Sainsbury's Supermarkets Ltd. [2017] EWCA Civ 22 
paras [21] – [23] (Elias LJ). Very considerable negligence, historically summarised as 
"gross negligence" is therefore required for a finding of gross misconduct: Sandwell 
& West Birmingham Hospitals NHS Trust UKEAT/0032/09 at [112] – [113]." 
See Duggan QC on Contracts at Chapter R55. 

AL-HASAWI V NOTTINGHAM FOREST FOOTBALL CLUB LTD  
[2018] EWHC 2884 (1 November 2018)  
HHJ David Cooke 
The High Court has held that an entire agreement clause in a share 
purchase agreement which did not have wording to negate reliance 
or exclude liability for misrepresentation was not effective to 
exclude misrepresentation claims. This reverses the master's first 
instance decision that the clause excluded misrepresentation claims. 
See Duggan QC on Contracts at Chapter 1.10. 

   

ROCK ADVERTISING V MWB BUSINESS EXCHANGE CENTRES 
[2018] UKSC 24 
Lady Hale, President. Lord Wilson. Lord Sumption. Lord Lloyd-
Jones Lord Briggs. 
Where it is necessary that any amendment be agreed in writing  the 
law  should and does give effect to a contractual provision requiring 
specified formalities to be observed for a variation. 
This is an important case when it comes to considering variation 
clauses; it is considered in Duggan QC on Contracts at Chapter 1.10. 
The Appellant entered into a licence agreement with the 
Respondent to occupy office space for 12 months. The Appellant fell 
into arrears but contended that the payment terms had been orally 
varied. The Supreme Court held that the oral variation in this case 
was not legally effective, because an express clause in the written 
contract required any variations to be in writing and signed. It left 
open the possibility of arguing that one party was estopped from 
relying on the strict written terms. Lord Sumption stated “In my 
opinion the law should and does give effect to a contractual 
provision requiring specified formalities to be observed for a 
variation.” He stated “The enforcement of No Oral Modification 
clauses carries with it the risk that a party may act on the contract as 
varied, for example by performing it, and then find itself unable to 
enforce it. It will be recalled that both the Vienna Convention and 
the UNIDROIT model code qualify the principle that effect is given to 

[2018] 2 WLR. 1603;  
[2018] 4 All E.R. 21;  
[2018] 5 WLUK 292;  
[2018] B.L.R. 479;  
179 Con. L.R. 1;  
[2018] C.I.L.L. 4145; 
[2018] 2 P. & C.R. DG17 

http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Ch/2018/2884.html&query=(Al-Hasawi)+AND+(v)+AND+(Nottingham)+AND+(Forest)+AND+(Football)+AND+(Club)+AND+(Ltd)
http://www.bailii.org/uk/cases/UKSC/2018/24.html
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No Oral Modification clauses, by stating that a party may be 
precluded by his conduct from relying on such a provision to the 
extent that the other party has relied (or reasonably relied) on that 
conduct. In some legal systems this result would follow from the 
concepts of contractual good faith or abuse of rights. In England, the 
safeguard against injustice lies in the various doctrines of estoppel. 
This is not the place to explore the circumstances in which a person 
can be estopped from relying on a contractual provision laying down 
conditions for the formal validity of a variation. The courts below 
rightly held that the minimal steps taken by Rock Advertising were 
not enough to support any estoppel defences. I would merely point 
out that the scope of estoppel cannot be so broad as to destroy the 
whole advantage of certainty for which the parties stipulated when 
they agreed upon terms including the No Oral Modification clause. 
At the very least, (i) there would have to be some words or conduct 
unequivocally representing that the variation was valid 
notwithstanding its informality; and (ii) something more would be 
required for this purpose than the informal promise itself: see 
Actionstrength Ltd v International Glass Engineering In Gl En SpA 
[2003] 2 AC 541, paras 9 (Lord Bingham), 51 (Lord Walker).” 
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COSTS  

SUNUVA LTD V MARTIN 
UKEAT/0174/17 
THE HONOURABLE MR JUSTICE KERR 
(SITTING ALONE)  
SUMMARY 
PRACTICE AND PROCEDURE - Costs 
The Tribunal had not erred by awarding costs to the Claimant 
including an award in respect of costs incurred for work done 
while legally represented before the claim had started. The 
reasoning of Mummery LJ in McPherson v BNP Paribas (London 
Branch) [2004] ICR 1398 (paragraph 40) remained good law 
despite the changed wording of what had become Rules 74 to 76 

of the 2013 Rules of Procedure. 

  IDS Brief 2018, 
1093, 17 

MR B WENTWORTH-WOOD & OTHERS v MARITIME 
TRANSPORT LTD 
UKEAT/0184/17 
THE HONOURABLE MRS JUSTICE SIMLER DBE (PRESIDENT) 
(SITTING ALONE)  
SUMMARY 
PRACTICE AND PROCEDURE - Costs 

Ordinary and Wasted Costs Orders were made in disregard of 
the well-established principles that apply to such Orders and 
without giving adequate reasons. The Judgment was neither 
accessible nor public in consequence.  
The Respondent did not resist the appeal. The Employment 
Appeal Tribunal allowed the appeal and substituted (with the 
agreement of the parties) an Order dismissing both applications.  
[The Employment Judge]  did not identify or adopt the three-
stage approach, nor did she state anything to indicate that she 
recognised or gave consideration to the constitutional position 
of OH Parsons LLP as the Claimants' solicitors. She did not 
identify a high degree of impropriety beyond mere negligence 
and did not reflect the fact that the making of a Wasted Costs 
Order is a last resort. Rather at paragraph 10 the Employment 
Judge simply equated unreasonable conduct with negligent 
conduct and concluded that the bringing of the "Adams" claim 
and the failure to withdraw it before 26 June 2015 was 
negligent. That was inadequate. Her statement that it would be 
difficult to see how the Tribunal could fail to exercise its 
discretion to award costs is unexplained and difficult to 
understand in the circumstances.  At paragraphs 12 to 14 the 
Employment Tribunal simply made no attempt whatever to 
identify the breach of duty owed by OH Parsons LLP to the 
Tribunal that was relied on as akin to an abuse of process. 
Instead, the Employment Tribunal appears to have proceeded 
on the basis that mere negligence was sufficient. The Tribunal 
failed to consider what costs had been caused to the 
Respondent by what particular breach of duty and there was, as 

   

http://www.bailii.org/uk/cases/UKEAT/2017/0174_17_1412.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWCA/Civ/2004/569.html
http://www.bailii.org/uk/cases/UKEAT/2018/0184_17_1701.html
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I have indicated at the third stage, a failure to conduct any 
adequate consideration of the justice of ordering OH Parsons 
LLP to pay wasted costs in the particular circumstances of this 
case.  
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DATA PROTECTION Duggan QC on Contracts of 
Employment, Chapter 2. 

 

VARIOUS CLAIMANTS V WM MORRISONS SUPERMARKET PLC 
[2017] EWHC 3113 (QB) 
THE HONOURABLE MR JUSTICE LANGSTAFF 
Skelton  had a number of issues with his employer. After his 
manager asked him to arrange for the transmission of payroll data 
to an external auditor, Skelton secretly copied the data onto a 
personal USB drive. He obtained a pay as you go mobile telephone, 
which he registered with details that related to a colleague. He used 
the phone to post on a file-sharing website a file containing the 
personal details, including addresses, bank details and salaries, of 
99,998 Morrisons employees. Links to the website were also placed 
elsewhere on the web and the data sent to newspapers. The 
username chosen for the file-sharing website contained information 
relating to the colleague. Initially, that colleague was identified as a 
suspect, but Skelton was later arrested, convicted of offences under 
the Computer Misuse Act 1990 and the Data Protection Act 1998 
(the 'DPA'), and sentenced to eight years' imprisonment. Various 
Morrisons employees whose data had been disclosed by Skelton 
brought proceedings against Morrisons. They asserted that 
Morrisons did not comply with data protection principles ('DPPs') set 
out in Sch 1 of the DPA. DPP1 required that data be processed fairly 
and lawfully, DPP2 concerned the purpose of collection and 
restrictions on further processing, DPP2 related to excessive data 
retention and DPP5 put time limits on retention. DPP7 states that 
'Appropriate technical and organisational measures shall be taken 
against unauthorised or unlawful processing of personal data”.  
It was held that  there was no primary liability resting on Morrisons 
under any of the DPA, the common law of misuse of private 
information, or an equitable action for breach of confidenc 
Morrisons were not the data controller at the time of any breach of 
DPP1, 2, 3 and 5 in respect of the information later disclosed on the 
web. 
Since they were not the data controller in relation to it they owed no 
duty to the claimants in respect of which they were in breach.  
DPP7 stood apart from the other principles in that Morrisons were 
undoubtedly the data controller in respect of the relevant 
information at the time when the duty fell to be discharged. It 
required that 'appropriate' measures be taken. The mere fact of 
disclosure or loss of data was not sufficient for there to have been a 
breach. Morrisons did not know nor ought reasonably to have 
known that Skelton posed a threat to the employee database. Save 
in one respect, there were no control mechanisms which the 
company ought to have applied in respect of Skelton which were not 
appropriately applied. This  was in relation to the deletion of data, 
but in that case, if appropriate measures had been applied, any 
reasonable measure that might have been implemented would not 
have prevented Mr Skelton's criminal misuse of the employee data. 

[2018] IRLR 
200 
March  

 IDS Brief 2018, 
1088, 7-10 
 
IDS Brief 2018, 1106, 
6-8 (CA) 
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Morrisons did not directly misuse any information personal to the 
data subjects. Nor did the company authorise its misuse, nor permit 
it by any carelessness on their part. The information was not 
disclosed by Morrisons either directly or by an agent. In such 
circumstances, no primary liability attached to the supermarket for 
the disclosure. It was a criminal act which was not Morrisons' doing, 
which was not facilitated by Morrisons, nor authorised by it. It was 
contrary to what Morrisons would have wished 
Secondary (vicarious) liability was established. The disclosure on the 
web of the payroll data was not disconnected by time, place and 
nature from Skelton's employment. Rather, there was an unbroken 
thread that linked his work to the disclosure: what happened was a 
seamless and continuous sequence of events.  
Prior to knowing he was to be a conduit for payroll data, Skelton 
showed signs of interest in the TOR software. When he knew that he 
was indeed to be the go-between, he obtained the mobile phone he 
was later to use just for making the criminal disclosures. He brought 
in a personal USB stick to work and copied payroll information to it. 
Lying low for a while after that was necessary to create an 
appearance of separation and to avoid suspicion falling on him too 
readily. He again investigated TOR; adopted the user name and date 
of birth of a colleague to draw the blame onto him when setting up 
an account from which to upload the payroll data to the web; sent 
data to a web-sharing web-site, and either because that did not 
excite any great immediate interest, or because he had planned in 
advance to cause the maximum embarrassment to Morrisons 
immediately prior to the announcement of their financial results, 
sent anonymous letters to three newspapers. Those actions were all 
part of a plan, as the research and careful attempts to hide his tracks 
indicated. This was no sequence of random events, but an unbroken 
chain beginning even before, but including, the first unlawful act of 
downloading data from his personal work computer to a personal 
USB stick 
Morrisons deliberately entrusted Skelton with the payroll data. It 
was not merely something to which work gave him access, dealing 
with the data was a task specifically assigned to him.  He was in 
receipt of information which was confidential or to have limited 
circulation only and he was appointed on the basis that this would 
happen.  Morrisons took the risk they might be wrong in placing the 
trust in him. His role in respect of the payroll data was to receive and 
store it, and to disclose it to a third party. That in essence was his 
task, so far as the payroll data went: the fact that he chose to 
disclose it to others than the auditor was not authorised, but it was 
nonetheless closely related to what he was tasked to do. Fourth, it 
followed from those findings that when Skelton received the data, 
though covertly intending to copy it for misuse, he was acting as an 
employee, and that the chain of events from then until disclosure 
was unbroken. The fact that the disclosures were made from home, 
by use of his personal equipment, on a Sunday did not disengage 
them from his employment.  
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Adopting the broad and evaluative approach encouraged by Lord 
Toulson in Mohamud, there was a sufficient connection between the 
position in which Skelton was employed and his wrongful conduct, 
put into the position of handling and disclosing the data to make it 
right for Morrisons to be held liable “under the principle of social 
justice which can be traced back to Holt CJ”. That conclusion would 
be the same irrespective of whether a breach of duty under the DPA, 
a misuse of private information, or a breach of the duty of 
confidence was concerned, for the essential actions constituting a 
legal wrong in each case were the same. 
See Duggan QC on Contracts at 2.239. 
B V GENERAL MEDICAL COUNCIL 
[2018] EWCA Civ 1497, 28 June 2018 
LADY JUSTICE ARDEN, LORD JUSTICE SALES and LORD JUSTICE 
IRWIN 
A majority held that the GMC were permitted to disclose an 
independent expert’s report in a mixed data case. Irwin LJ stated “In 
a mixed data case falling for consideration under section 7(4)(b), a 
data controller will be obliged to disclose relevant information if it is 
reasonable in all the circumstances to do so. It is the data controller 
who is the primary decision-maker in assessing whether it is 
reasonable or not. The class of persons who qualify as data 
controllers under the DPA is a very wide one. They come in all 
shapes and sizes, across a very wide range in terms of resources 
available to them to deal with SARs which may be made to them. 
The legislation confers rights on the whole population. The potential 
number of SARs is huge. In this context, the legislature 
contemplated that individual data controllers should be afforded a 
wide margin of assessment in making the evaluative judgments 
required in balancing the privacy rights and other interests in issue 
under section 7(4). The incommensurable and very varied nature of 
the interests of requesters, objectors and data controllers which 
might be taken into consideration in the balancing exercise under 
section 7(4)-(6) also indicates that individual data controllers have a 
wide margin of assessment under section 7(4)(b). This corresponds 
to the wide margin of appreciation which a public authority enjoys 
when competing Convention rights under Article 8 of the ECHR fall 
to be balanced against each other: see Evans v United Kingdom 
(2008) 46 EHRR 34, [77].” 

   

VARIOUS CLAIMANTS V WM MORRISONS SUPERMARKET PLC   
 [2018] EWCA Civ 2339 
The CA upheld vicarious liability on the part of Morrisons for the 
actions of the Defendant - see the facts above. Since the decision of 
the House of Lords in Lloyd and Grace, Smith and Co [1912] AC 716, 
which is the foundation of the modern law of vicarious liability, it 
has been clearly established that an employer may be vicariously 
liable for deliberate wrongdoing by an employee. In Lloyd v Grace 
Smith itself, the solicitor's clerk dishonestly procured a conveyance 
in his own favour of the client's property. His motive was greed. In 
the sexual abuse cases such as Lister v Hesley Hall Ltd and the 

  IDS Brief 2018, 
1106, 6-8 
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Catholic Child Welfare Society case the motive for the tort was 
sexual gratification. In Mohamud the motive of the foul-mouthed 
petrol pump attendant was personal racism rather than a desire to 
benefit his employer's business; but, said Lord Toulson, motive was 
irrelevant. Despite Ms Proops' submissions on this point, we do not 
accept that there is an exception to the irrelevance of motive where 
the motive is, by causing harm to a third party, to cause financial or 
reputational damage to the employer.  
See Duggan QC on Contracts at 2.239. 
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DISCRIMINATION: AGE Duggan QC on 
Contracts of Employment, Chapter T 

   

BAE SYSTEMS (OPERATIONS) LTD V MCDOWELL 
UKEAT/0318/16/RN 
HER HONOUR JUDGE EADY QC 
SUMMARY 
AGE DISCRIMINATION 
Age discrimination - justification - Section 13(2) Equality Act 2010 
The Respondent operated a redundancy scheme, which applied a 
cap such that payments were not available for those aged 65 and 
over, who had an immediate entitlement to an occupational 
pension. The cap was applied to the Claimant, who complained that 
this amounted to direct age discrimination. The Respondent 
accepted that the cap was discriminatory on grounds of age but 
argued it was a proportionate means of achieving the legitimate 
aims of its Severance Framework. The Employment Tribunal 
disagreed. Whilst accepting that the Respondent had shown that it 
had legitimate aims, considering the use of the cap against each of 
those aims, the Employment Tribunal did not accept it had 
demonstrated that the cap was a reasonably necessary or 
proportionate means of achieving those aims. Specifically, it did not 
accept that the Respondent had demonstrated that this was a 
"windfall" case; as there was no default retirement age, it could not 
be assumed that redundancy payments to employees in the 
Claimant's position would constitute a windfall. The Respondent 
appealed. 
Held: allowing the appeal in part 
The ET had not erred in concluding that this was not a "windfall" 
case (Loxley v BAE Systems applied). It had, however, failed to 
demonstrate a holistic approach to its assessment of the means 
adopted to achieve the various legitimate aims in this case. Although 
the ET had acknowledged that the aims needed to be viewed as 
linked and part of the larger whole of the Severance Framework and 
redundancy scheme, it had then gone on to test the cap (one part of 
the Severance Framework) against each aim individually. Whilst the 
ET might have been entitled to criticise the evidential failings of the 
Respondent's case (and to reject its suggestion that there had been 
trade union agreement), its conclusion was rendered unsafe by its 
failure to demonstrate that it had tested whether the cap was 
justified as part of the broader Severance Framework and in the light 
of the aims it was designed to achieve, viewed collectively. 
See Duggan QC on Contracts at T108. 

 [2018] 
I.C.R. 214 

 

LONDON FIRE AND EMERGENCY PLANNING AUTHORITY & 
ORS V SARGEANT & ORS 
 [2018] UKEAT 0116_17_2901  
(29 January 2018) 
UKEAT/0116/17/LA 
UKEAT/0137/17/LA 
SIR ALAN WILKIE 
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(SITTING ALONE) 
SUMMARY 
AGE DISCRIMINATION 
 1.  The Employment Tribunal did not err in law in concluding that 

the 5th and 6th Respondents were pursuing legitimate aims in 
devising and implementing the transitional arrangements in 
respect of the new pension scheme even though they had a 
discriminatory impact on grounds of age.  

 2.  The Respondents, by so doing, could potentially justify that 
discriminatory effect provided, applying the appropriate level of 
scrutiny, the Employment Tribunal concluded that the means 
adopted were proportionate. 

 3.  The Employment Tribunal erred in law in applying, on the issue 
of proportionality, only the level of scrutiny described in the 
decisions of the ECJ and the CJEU and by declining to apply the 
level of scrutiny described in the domestic case law.  The 
Employment Tribunal inappropriately only applied a “margin of 
discretion” approach when considering whether the actions of 
the Fifth and Sixth Respondents were proportionate. 

 4.  The appeal succeeds on the limited basis described in 3 above. 
See Duggan QC on Contracts at T111 and T193. 

THE LORD CHANCELLOR & ANOR V MCCLOUD & ORS 
[2018] UKEAT 0071_17_2901 (29 January 2018) 
UKEAT/0071/17 
SIR ALAN WILKIE 
(SITTING ALONE), SUMMARY. AGE DISCRIMINATION 

1. The Employment Tribunal considered whether the Appellants 
had established "a legitimate aim" with a view to justifying the 
acknowledged age discriminatory effect of operating the 
transitional provisions of the New Judicial Pension Scheme. The 
Employment Tribunal misunderstood and/or misapplied the facts 
and erred in law in concluding that the Appellants had not 
established a legitimate aim.  

2. The Employment Tribunal considered whether, on the 
assumption that the Appellants had established a legitimate aim, 
the means adopted, namely the operation of the transitional 
arrangements, were proportionate means for pursuing a 
legitimate aim. In so doing the Employment Tribunal properly 
applied ECJ, CJEU and domestic authorities and adopted the 
appropriate level of scrutiny.  

3. In applying that appropriate level of scrutiny to the facts which it 
had found, the Employment Tribunal was entitled to conclude, 
and did not err in law in concluding, that the Appellants had 
failed to justify the discriminatory effect of the transitional 
provisions of the NJPS.  

4. Accordingly, notwithstanding the error of law described in 
paragraph 1, the decision of the Employment Tribunal on 
justification was not wrong in law and the Appellants' appeal on 
this issue is dismissed.  See Duggan QC on Contracts at T111 and 
T190. 

[2018] IRLR 
284 April 
2018 
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AIR PRODUCTS PLC v MICHAEL COCKRAM 
CA (Civ Div), Bean LJ, Leggatt LJ 
The CA held that an  employment tribunal had been entitled to find 
that discrimination caused by an employer increasing its customary 
retirement age from 50 to 55 was objectively justified and was a 
proportionate means of achieving a legitimate aim. Its judgment 
contained no error of law and the Employment Appeal Tribunal had 
no grounds for interfering with it.  
The employer’s rule restricting the right to take stock options on 
retirement to those aged 55 or over was objectively justified age 
discrimination. Among other things, the tribunal had been entitled 
to find that the aim of achieving consistency between the 
employer’s defined benefit (DB) and defined contribution (DC) 
pension schemes was ‘a legitimate social policy aspect of 
intergenerational fairness’. Furthermore, the tribunal had been 
entitled to find that the rule was a proportionate means of achieving 
that aim. The tribunal had found that the legitimate aims met a real 
need and that the discriminatory provision was appropriate to 
achieving those aims. The tribunal had pointed out that an 
employee retiring at the age of 54 after 30 years’ service would lose 
any unvested LTIP benefits, whereas an employee retiring at 55 after 
7 years’ service would retain them, such that the ‘experience and 
loyalty’ point could be said to add nothing to the ‘incentive to 
retention’ argument. However, this was only a minor component of 
the tribunal’s reasoning. It was clearly entitled to find that the 
provision was proportionate for all the other reasons it gave. 
See Duggan QC on Contracts at T192. 

[2018] IRLR 
755 August  

 IDS Brief 2018, 
1091, 9 

STOLLWITZER V OBB PERSONENVERKEHR AG 
Court of Justice of the European Communities 
Case C-482/16, 
Article 45 TFEU and Articles 2, 6 and 16 of Council Directive 
2000/78/EC of 27 November 2000 establishing a general framework 
for equal treatment in employment and occupation are to be 
interpreted as not precluding national legislation, such as that at 
issue in the main proceedings, which, in order to end discrimination 
on grounds of age arising as a result of the application of national 
law that took into account, for the purpose of the categorisation of 
the employees of an undertaking within pay scales, only periods of 
activity completed after the age of 18, retroactively abolishes that 
age limit in respect of all such workers and allows only experience 
acquired with other undertakings operating in the same economic 

sector to be taken into account.  

   

THE LORD CHANCELLOR V MCCLOUD 
[2018] EWCA Civ 2844 
THE RIGHT HONOURABLE LORD JUSTICE LONGMORE 
THE RIGHT HONOURABLE SIR COLIN RIMER 
and 
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THE RIGHT HONOURABLE SIR PATRICK ELIAS 

There must be real evidence in order for the defence of  the 
protection of older workers being a legitimate aim which justifies 
discrimination against younger workers. There were pension 
reforms which allowed those members of the old pension scheme 
who were closest to retirement to remain members of that scheme, 
while the younger members were transferred to a new, less 
generous, scheme. The Court of Appeal held that a mere "visceral 
instinct" that "it felt right" to protect older workers was not enough 
to amount to a legitimate aim which could justify discrimination. In 
principle, discrimination against younger workers can be justified if 
there are financial difficulties for older workers as a result of having 
less time to prepare for the impact of the changes, but such a 
justification would have to be demonstrated by evidence. Although 
it is legitimate for the government to have moral and political aims 
in mind, it is not the case that such aims do not have to be 
supported by evidence. The Governments' aims were ones whose 
claimed justification had to be supported by evidence. It was for the 
Governments to show that, despite the apparently discriminatory 
effect of their transitional protective measures as between the 
three groups of FPS members, their measures were a legitimate aim 
of social policy. In the event, they sought to do so by nothing more 
than assertions and generalisations. Even though governments are 
entitled to be afforded a broad measure of discretion, "Generalised 
assumptions, not based on any factual foundation, are not good 
enough". 

See Duggan QC on Contracts at T190. 
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DISCRIMINATION: DISABILITY Duggan QC on Contracts of Employment, Chapter T 

P  V COMMISSIONER OF POLICE OF THE METROPOLIS  
[2017] UKSC 65 
Lady Hale,  Lord Kerr, Lord Wilson, Lord Reed, Lord Hughes 
The claimant, a police officer,  was assaulted and suffered post-
traumatic stress disorder. She was subsequently involved in an 
incident that led to her arrest. She asserted that her behaviour on 
that occasion was related to her PTSD. After investigation, she was 
made the subject of a disciplinary charge before a misconduct 
hearing. There, apart from one issue of fact that was resolved in her 
favour, she accepted that she had been guilty of the misconduct 
alleged. She was dismissed without notice. She claimed that the 
decision to dismiss her constituted discrimination arising from 
disability and disability-related harassment, and was consequential 
upon a failure to make reasonable adjustments. The issue before the 
Supreme Court concerned the directly effective right of police 
officers under EU law, Council Directive 2000/78/EC,  ('the 
Framework Directive')) to have the principle of equal treatment 
applied to them; specifically whether the enforcement of that right 
by means of proceedings in the employment tribunal was barred by 
the principle of judicial immunity, where the allegedly discriminatory 
conduct was that of persons conducting a misconduct hearing. The 
EA 2010 provides that s 42(1) provides that, for the purposes of Part 
5 of the Act (which concerns work), holding the office of constable is 
to be treated as employment by the chief officer in respect of any 
act done by the chief officer in relation to a constable, and as 
employment by the responsible authority in respect of any act done 
by the authority in relation to a constable.  
The Supreme Court held that the section is to be treated as meaning 
that the constable is to be regarded as employed  by the chief 
officer, in respect of any act done by the chief officer or (so far as 
such acts fall within the scope of the Framework Directive) by 
persons conducting a misconduct meeting or misconduct hearing in 
relation to a constable or appointment to the office of constable. 
Police officers must have the right to bring claims of treatment 
contrary to the Framework Directive before employment tribunals, 
as those tribunals are the specialist forum for analogous claims of 
discriminatory treatment under domestic law. 
 

[2018] IRLR 
66 
January  

[2018] I.C.R. 560 IDS Brief 
2018, 1087, 
3-5 

CHIEF CONSTABLE OF NORFOLK V COFFEY  
UKEAT/0260/16/BA 
HIS HONOUR JUDGE DAVID RICHARDSON 
(SITTING ALONE) 
SUMMARY 
DISABILITY DISCRIMINATION - Direct disability discrimination 
Perceived Discrimination 
The Employment Tribunal did not err in law in finding that the 
Respondent (1) perceived the Claimant to be disabled and (2) 
treated her less favourably because of the protected characteristic 

[2018] IRLR 
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[2018] 
I.C.R. 812 
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of disability. 
The Claimant a serving police officer, was refused a transfer from 
Wiltshire to Norfolk when she did not meet the Police National 
Recruitment Standards relating to hearing. That refusal was 
manifestly ill-considered and unfair.  It was held by the EAT that 
depend on whether A perceived B to have an impairment with the 
features which are set out in the legislation. 
If the putative discriminator A knows that B has an impairment and 
does not consider it presently has a substantial adverse effect, but 
wrongly perceives that the impairment may well in the future have a 
substantial adverse effect, there is no reason in principle to exclude 
a perception of that kind from the ambit of disability law. First, that 
approach was consistent with para 8 of Sch 1 relating to progressive 
conditions. An employee will be disabled if the impairment, though 
not presently giving rise to a substantial adverse effect, could well 
do so. Second, that approach is also consistent with the definition of 
disability in Ring. (HK Danmark, acting on behalf of Ring v Dansk 

Almennyttigt Boligselskab; HK Danmark, acting on behalf of Werge 
v Dansk Arbejdsgiverforening, acting on behalf of Pro Display A/S, 

C-335/11, ECLI:EU:C:2013:222, [2013] IRLR 571, [2014] All ER 
(EC) 1161, 132 BMLR 58, [2013] 3 CMLR 527, [2013] ICR 851, 

[2013] EqLR 528 CJEU). The definition envisages not only cases 
where the limitation does hinder full and effective participation in 
professional life but also cases where it may do so. Thirdly, there 
would be a gap in the protection offered by equality law if an 
employer, wrongly perceiving that an employee's impairment might 
well progress to the point where it affected his work substantially, 
could dismiss him in advance to avoid any duty to make allowances 
or adjustments. 
See Duggan QC on Contracts at T104. 

EDITH DONELIEN v LIBERATA UK LTD 
[2018] EWCA Civ 129  
CA (Civ Div) (Underhill LJ, Lindblom LJ, Singh LJ) 
08/02/2018 
An employment tribunal had been entitled to find that an employer 
did not have constructive knowledge of an employee's disability 
(compare the previous case). 
Per Underhill LJ: 
"It will be apparent from what I have said already that the 
Respondent was presented with a good deal of not very clear 
information, and getting a good understanding of it was not helped 
by the Appellant's rather uncooperative and confrontational stance. 
The EAT also endorsed a submission made by Mr Brown that not all 
of the Appellant's absences reflected her being truly unable to work: 
there was an element of unwillingness too, mixed in with her 
substantive complaints about pay and working conditions. As it 
observed, the ET had to disentangle what the Appellant could not do 
from what she would not do. This is not an easy exercise: employers 
are not doctors, or psychologists." 
The CA upheld the EAT's decision that an employer did not have 
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constructive knowledge of an employee's disability as it had taken 
reasonable steps to ascertain whether she was disabled. The 
employer had not simply rubber-stamped the opinion of its 
occupational health advisers that the employee was not disabled. It 
had gone back to the occupational health advisers for further 
clarification, had considered correspondence from the employee's 
GP and had held return to work meetings with the employee, before 
reaching its conclusion. The Respondent "did all they could 
reasonably be expected to have done to find out about the nature of 
the health problem that the Claimant was experiencing". This Court 
should be very slow, absent any explicit misdirection, to depart from 
the considered assessment of an experienced employment judge 
and two lay members, endorsed by the President of the EAT and two 
lay members." 
See Duggan QC on Contracts at T371. 

WILLIAMS V THE TRUSTEES OF SWANSEA UNIVERSITY 
PENSION & ASSURANCE SCHEME AND ANOTHER  
[2017] EWCA 1008 Civ 
LADY JUSTICE ARDEN, LORD JUSTICE BRIGGS and 
LORD JUSTICE BEAN 
The Claimant had  taken ill-health retirement at age 38 due to disability, 
and became entitled to an enhanced pension. However, the pension was 
based on the salary he received while working part-time in the period 
leading up to his retirement, after his employer had reduced his hours as 
an adjustment to accommodate his disability.  It was held that that 
"unfavourable treatment" under section 15 does not equate to either the 
concept of "detriment" or that of "less favourable treatment". 
Furthermore, it decided that treatment which confers advantages on a 
disabled person, but would have conferred greater advantages had their 
disability arisen more suddenly, does not amount to unfavourable 

treatment within the meaning of section 15.  Bean LJ stated " No 
authority was cited to us to support the view that a disabled person 
who is treated advantageously in consequence of his disability, but 
not as advantageously as a person with a different disability or 
different medical history would have been treated, has a valid claim 
for discrimination under s 15 subject only to the defence that the 
treatment was a proportionate means of achieving a legitimate aim. 
If such a claim were valid it would call into question the terms of 
pension schemes or insurance contracts which confer increased 
benefits in respect of disability caused by injuries sustained at work, 
or which make special provision for disability caused by one type of 
disease (for example cancer). The critical question can be put in this 
way: whether treatment which confers advantages on a disabled 
person, but would have conferred greater advantages had his 
disability arisen more suddenly, amounts to "unfavourable 
treatment" within s 15. In agreement with the President of the EAT I 
would hold that it does not." 
See Duggan QC on Contracts at T354. 
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(30 January 2018) 
UKEAT/0129/17 

THE HONOURABLE MR JUSTICE SOOLE 
(SITTING ALONE) 
SUMMARY 
UNFAIR DISMISSAL - Reasonableness of dismissal 
DISABILITY DISCRIMINATION - Detriment 
DISABILITY DISCRIMINATION - Section 15 
PRACTICE AND PROCEDURE - Bias, misconduct and procedural 
irregularity 
The employee's claims included claims of unfair dismissal and of 
discrimination arising from her disability (Equality Act 2010 section 
15). The ET upheld the unfair dismissal claim on the basis that 
procedural unfairness at the dismissal stage had not been cured by 
the appeal hearing. The section 15 claim was upheld on the basis 
that she was subjected to discrimination arising from the manner 
and/or timing of the dismissal. 
The employer's appeal on unfair dismissal was allowed on the basis 
that the Tribunal's identification of procedural unfairness at the 
dismissal stage and its findings in respect of the appeal hearing 
admitted of only one answer, namely that the appeal hearing had 
cured the procedural unfairness at the dismissal stage. 
The employer's appeal on the section 15 claim was allowed on the 
grounds that, the claim having admittedly been brought, responded 
to and heard by reference alone to the fact of dismissal, the Tribunal 
was not entitled to determine the case by reference to the manner 
or timing of the dismissal.  
 

COUNTY DURHAM AND DARLINGTON NHS FOUNDATION 
TRUST V JACKSON & ANOR 
(DISABILITY DISCRIMINATION - Reasonable adjustments)  
[2018] UKEAT 0068_17_0203 (02 March 2018) 
UKEAT/0068/17/DA 
UKEAT/0069/17/DA 
HIS HONOUR JUDGE SHANKS 
(SITTING ALONE) 
SUMMARY 
DISABILITY DISCRIMINATION - Reasonable adjustments 
 The Claimant was training to be a Consultant Anaesthetist until she 
developed a latex allergy in October 2013; that condition was a 
disability for the purposes of Equality Act 2010.  After meetings and 
enquiries, the First Appellant (the NHS body responsible for training) 
informed her in November 2014 that she would not be able to 
continue with her training because of the condition and she resigned 
from her employment with the Second Appellant in March 2015 and 
claimed that both Appellants had failed in their duty to make 
“reasonable adjustments” to enable her to continue to work and train.   
The ET upheld this claim on the basis (in effect) that it ought to have 
been possible somehow to continue her training within the NHS and 
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that the Appellants had not done enough to investigate matters. 
In so doing the ET had treated the NHS as a single entity and failed to 
have proper regard to the specific legal functions and powers of the 
two Appellants; as a consequence the ET had (a) imposed liability on 
both of them indiscriminately without any separate consideration of 
their respective positions, (b) decided that it would have been a 
reasonable adjustment on the part of both of them to provide training 
and work in a latex free hospital when the First Appellant had no 
control over any hospital and the Second Appellant had no control 
over those of other Trusts and no control over where the First 
Appellant required the Claimant to carry out her training, and (c) 
apparently decided that they should both make adjustments in 
relation to exams or other speciality training requirements when 
neither of them had control over these matters. 
This was an error of law and the decision could not stand. 
LOFTY V HAMIS (T/A FIRST CAFÉ)  
UKEAT/0177/17 
HER HONOUR JUDGE EADY QC 
(SITTING ALONE) 
SUMMARY 
DISABILITY DISCRIMINATION - Disability 
Disabled person - section 6 and Schedule 1 Equality Act 2010 - 
Schedule 1 paragraph 6 - deemed disability - definition of "cancer" 
The Claimant had been diagnosed as suffering from lentigo maligna, 
described as a pre-cancerous lesion which could result in lesion 
malignant melanoma (skin cancer). Evidence before the ET from the 
Claimant's GP provided clarification of this condition, explaining that 
cancerous cells had been found in the top layer of the Claimant's 
skin and that lentigo maligna was a cancer in situ, a type of the 
earliest stage of a skin cancer called melanoma. The Respondent had 
referred the ET to information from the Cancer Research UK 
website, which also talked of this condition being a "stage 0" 
melanoma or an in situ cancer. That information went on, however, 
to say that in situ cancers were not cancer "in the true sense", 
because they cannot spread to other parts of the body; they were 
thus not "invasive". The ET had referred to the Claimant's diagnosis 
as "pre-cancerous" and on that basis concluded she had not suffered 
cancer; in the circumstances, the ET found that the deeming 
provision under Schedule 1 paragraph 6 Equality Act 2010 did not 
apply and the Claimant was thus not a disabled person. 
The Claimant appealed. 
Held: allowing the appeal 
The ET's reasoning failed to demonstrate it had engaged with the 
evidence before it, in particular from the Claimant's GP and the 
further clarification provided as to what was meant by "pre-
cancerous" in terms of the Claimant's diagnosis. Although the 
information adduced by the Respondent distinguished between in 
situ cancer and invasive cancers, paragraph 6 of Schedule 1 drew no 
distinction and it was apparent that Parliament had chosen not to 
exclude minor cancers from the protection afforded by the deeming 
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provision, which was intended to avoid unnecessary complexity and 
uncertainty. Adopting a straightforward approach to paragraph 6 
Schedule 1, the Claimant was required only to show that she had 
cancer. Having adduced evidence that there were cancerous cells in 
the top layer of skin - cancer in situ - she had done sufficient to 
discharge the burden of proof in this case and her appeal would be 
allowed. See Duggan QC on Contracts at T27. 
RUIZ CONEJERO V FERROSER SERVICIOS AUXILIARES SA AND 
ANOTHER  
Case C-270/16, 
 CJEU 
Article 2(2)(b)(i) of Council Directive 2008/78/EC of 27 November 
2000 establishing a general framework for equal treatment in 
employment and occupation must be interpreted as precluding 
national legislation under which an employer may dismiss a worker 
on the grounds of his intermittent absences from work, even if 
justified, in a situation where those absences are the consequence 
of sickness attributable to a disability suffered by that worker, unless 
that legislation, while pursuing the legitimate aim of combating 
absenteeism, does not go beyond what is necessary in order to 
achieve that aim, which is a matter for the referring court to assess. 
Spanish law provided that an employment contract could be 
terminated on the ground of intermittent absences (including 
justified absences) if they amounted to 20% of working hours in two 
consecutive months, provided that total absences in the previous 12 
months amounted to 5% of working hours or 25% of working hours 
in four non-continuous months within a 12-month period.  
Combating absenteeism at work was capable of being regarded as a 
legitimate aim since it concerned a measure of employment policy. 
The CJEU stated that it was for the referring court to examine 
whether the figures in  were actually designed to meet the objective 
of combating absenteeism from work, without extending to merely 
occasional and sporadic absences. That court also had to take 
account of all other factors relevant to that assessment, including 
the direct and indirect costs that had to be borne by companies as a 
result of absenteeism. To examine whether the measures went 
beyond what was necessary to achieve the aim pursued, the 
provision had to be placed in its context and the adverse effects it 
was liable to cause for the persons concerned had to be considered. 
Under the provision, certain absences due to non-industrial illness or 
accident and medical treatment for cancer or serious illness were 
not considered as intermittent absences on the grounds of which 
employment could be terminated. While some workers with 
disabilities fell within the exceptions, not all did. Another factor that 
was to be taken into account were Spanish provisions aimed at 
specifically protecting persons with disabilities, including art 40, 
which concerned measures intended to adapt and enhance the 
accessibility of the workplace. Such provisions were capable of 
preventing or compensating for the disadvantages caused by a 
disability, including the possibility of suffering illnesses linked to the 

[2018] IRLR 
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disability.  
See Duggan QC on Contracts at T118(20) and  T402. 

UNITED FIRST PARTNERS RESEARCH v NICOLAS CARRERAS 
 
CA (Civ Div), Underhill LJ, Bean LJ, Asplin LJ 
The Claimant brought proceedings in the ET for disability 
discrimination, specifically by failure to make reasonable 
adjustments contrary to sections 20-21 and 39 (5) of the Equality Act 
2010, and for unfair dismissal.  The ET held that held that the 
Claimant's impairments as a result of his injury amounted to a 
disability, and that the Respondent was aware of them, but that it 
had not imposed the PCP complained of because, on the evidence, 
the Claimant had never been "required" to work in the evenings: 
there had been at most an expectation that he would do so. The EAT 
held that held that the ET had adopted an unduly narrow approach 
to the question whether the Claimant had been "required" to work 
evenings and that on its findings of primary fact it should have found 
that the expectation that he would do so constituted a PCP. She 
remitted the disability discrimination claim to the ET for a 
determination of the remaining issues. 
The CA held  employment tribunal had adopted too narrow an 
approach to its interpretation of the term "required" in the context 
of a disability discrimination claim based on a provision, criterion or 
practice (PCP) regarding late evening working. It had wrongly 
rejected the claim on the basis that "requirement" was equivalent to 
"coercion", as opposed to a mere expectation that the employee 
would work late. The tribunal had also erred in failing to treat the 
employer's repudiatory breach as causative of the employee's 
resignation where that breach consisted of a cumulation of events 
leading up to the resignation. Underhill LJ noted “the Tribunal 
interpreted the pleaded reference to a "requirement" as meaning 
that the Claimant had been "coerced" or "forced" to work, in the 
sense that he had no real choice whether to do so. It adopted that 
interpretation consciously, on the understanding that that was the 
nature of the Claimant's case, and I am very alive to the dangers of 
an appellate tribunal differing from a tribunal at first instance about 
how the parties' cases were put. But in the end I have come to the 
conclusion that the EAT was right to hold that the ET's approach was 
too narrow. In my view the term "requirement" does not necessarily 
carry a connotation of "coercion" in the sense understood by the 
Tribunal. On the contrary, it may, depending on the context, 
represent no more than a strong form of "request". In order to 
understand how it should have been understood in para. 38 of the 
Particulars of Claim (and the submissions based on it), it is necessary 
to read the fuller pleading at para. 17, which I have set out at para. 
22 above. The allegation there is not that the Claimant was explicitly 
ordered to work in the evenings, or subjected to other explicit 
pressures which had the effect of depriving him of any real choice; 
rather it is that it was made clear by a pattern of repeated requests 
that he was expected to do so, and that that created a pressure on 
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him to agree. Mr Rahman in his oral submissions accepted that such 
a state of affairs could in principle constitute a PCP – more 
particularly, a "practice" – within the meaning of section 20 (3) of 
the 2010 Act, but he said that that did not amount to a 
"requirement" and was not the case which the Respondent had to 
meet. For the reasons which I have given, I do not agree: the 
equiparation of "requirement" with "coercion" is a gloss on what 
was pleaded.” 
See Duggan QC on Contracts at T164 and T377. 
ABERTAWE BRO MORGANNWG UNIVERSITY LOCAL HEALTH 
BOARD V  MORGAN 
[2018] EWCA Civ 640 
Court of Appeal (Civil Division) 
LORD JUSTICE BEAN 
and 
LORD JUSTICE LEGGATT 
28 March 2018 
The employer's duty to make reasonable adjustments for disability 
began when it could take steps to avoid the relevant disadvantage. 
That was distinct from s.123(4), under which, for the purpose of the 
three-month time limit for bringing proceedings, the failure to 
comply with the reasonable adjustments duty was treated as 
occurring on the expiry of the period in which the employer might 
reasonably have been expected to make the adjustments. That 
period was assessed from the employee's point of view. 
See Duggan QC on Contracts at T368. 
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CITY OF YORK COUNCIL v GROSSET 
[2018] EWCA Civ 1105 
LADY JUSTICE ARDEN 
LORD JUSTICE SALES 
and 
LORD JUSTICE PETER JACKSON 
Where an employer dismisses a disabled employee for misconduct 
caused by his or her disability, the dismissal can amount to 
unfavourable treatment because of something arising in 
consequence of disability under S.15 of the Equality Act 2010 even if 
the employer did not know that the disability caused the 
misconduct. The Claimant suffered from cystic fibrosis. Adjustments 
were agreed but were not properly recorded and a new headmaster 
led to C being given an increased workload. Whilst suffering from 
stress he showed an 18-rated film to a class of 15-year-olds without 
the school’s approval or parents’ consent. The CA rejected the 
Council’s submission that the s 15 Equality Act claim could not 
succeed unless G could show that the school appreciated that his 
behaviour in showing the film arose in consequence of his disability. 
Lord Justice Sales noted that s 15 entails two distinct causative 
issues: (i) did the employer treat the employee unfavourably 
because of an (identified) ‘something’? and (ii) did that ‘something’ 
arise in consequence of the employee's disability? The second issue 
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is an objective matter and the employment tribunal permissibly 
found on the present facts that the causal link was established  as 
the Claimant  showed the film as a result of the exceptionally high 
stress he was subject to, which arose from the effect of his disability 
when new and increased demands were made of him at work. Sales 
LJ stated that it was not possible to read into s 15 Equality Act 2010 
a further requirement that the employer must have been aware 
when choosing to subject the employee to the unfavourable 
treatment in question that the relevant ‘something’ arose in 
consequence of the employee’s disability. Sales LJ noted that this 
view had the support of a long line of authority in the EAT, and that 
it was consistent with Parliament’s purpose in enacting S.15 in order 
to reverse the restrictive practical effect of the House of Lords’ 
decision in London Borough of Lewisham v Malcolm. The Court also 
dismissed the Council’s appeal on the question of objective 
justification. 
See Duggan QC on Contracts at  T359, T363. 

COLT TECHNOLOGY SERVICES LTD V BROWN  
UKEAT/0023/17 and UKEAT/0024/17 (4 June 2018) 
THE HONOURABLE LADY WISE 
(SITTING ALONE) 
SUMMARY 
DISABILITY DISCRIMINATION - Compensation 
The Claimant, who continues to be employed by the Respondent, 
succeeded in certain claims of harassment and discrimination and in 
relation to certain failures to make reasonable adjustments. The 
decision of the Tribunal following a remedies hearing was appealed 
by the Respondent employer and was also the subject of an appeal 
and cross-appeal by the Claimant.  
On the various issues for determination: 
(1) The law on the insurance exception to the principle of deducting 
avoided loss in the calculation of damages is as set out by the Court 
of Appeal in Gaca v Pirelli General plc [2004] 1 WLR 2683. There 
was evidence before the Tribunal that was sufficient to support a 
conclusion that the Claimant had contributed indirectly to the PHI 
policy taken out by the employer and the decision to deduct from 
loss of earnings only 50% of the payments he had received should 
not be interfered with; 
(2) In adding to the Claimant's award sums representing the 
redundancy and notice payments the Claimant would have received 
had he been able to work and subject to redundancy in 2013, the 
Tribunal had erred by failing to take into account that these were 
sums that the Claimant has not lost and may still be entitled to. To 
that extent the Claimant's condition had resulted in his avoiding the 
loss for which the Tribunal had sought to compensate him and the 
appeal would be allowed to the extent of deducting those sums 
from the overall award; 
(3) The Tribunal had erred in finding that the Claimant's receipt of 
PHI payments would cease for reasons other than his ability to work, 
but that finding could be deleted while leaving standing the 
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Tribunal's general conclusions on his ability to recover and return to 
work; 
(4) The Tribunal had been entitled on the available evidence to reach 
the conclusions it did on the anticipated period of the Claimant's 
recovery, the level of his future earnings and to take account of the 
risk of relapse as part of the exercise of making a broad estimate in 
relation to those matters; but  
(5) The Tribunal had erred in approaching apportionment by 
reference to the division of events into those caused by the 
Respondent's discriminatory acts and those that were not so caused 
rather than by looking at the Claimant's condition and assessing 
whether it was divisible and if so how much of the harm suffered 
had been caused by the Respondent's discriminatory acts. The 
correct approach having been confirmed by the Court of Appeal in 
BAE Systems (Operations) Ltd v Konczak [2017] EWCA Civ 1188, the 
matter would be remitted back to the Tribunal for assessment of the 
issue of apportionment using the correct approach.  
Appeal and cross-appeal both allowed in part.  

 

DL INSURANCE SERVICES LTD V O'CONNOR 
UKEAT/0230/17 (23 February 2018) 
THE HONOURABLE MRS JUSTICE ELISABETH LAING DBE 
(SITTING ALONE)  
SUMMARY 
DISABILITY DISCRIMINATION  
DISABILITY DISCRIMINATION - Justification  
DISABILITY DISCRIMINATION - Burden of proof 
The Respondent employer appealed against a decision of the 
Employment Tribunal ("ET") that the Respondent has discriminated 
against the Claimant on grounds of her disability, contrary to section 
15 of the Equality Act 2010. 
The Employment Appeal Tribunal ("EAT") dismissed the appeal. The 
EAT held that the ET had been entitled to decide that the 
Respondent had not justified giving the Claimant a written warning 
for her sickness absences. It dismissed arguments that the ET had 
focussed too much on process in its reasoning about justification, 
and held that the ET's reasons for its decision were adequate. 
DLIS considered that it was appropriate to issue a written warning 
for the 60 days' absence that Mrs O'Connor had had in the previous 
12 months. This also meant her contractual sick pay ceased for 
future absences. DLIS had been pursuing the legitimate aims of 
ensuring adequate attendance levels and seeking to improve Mrs 
O'Connor's attendance. However, the EAT agreed with the 
employment tribunal that the warning was not a proportionate 
means of achieving those aims. See Duggan QC on Contracts at  J59. 
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ALI v TORROSIAN & ORS T/A BEDFORD HILL FAMILY PRACTICE 
UKEAT/0029/18/JOJ 
HER HONOUR JUDGE EADY QC (SITTING ALONE)  
SUMMARY 
DISABILITY DISCRIMINATION - Section 15 
Discrimination due to unfavourable treatment because of something 
arising in consequence of disability - proportionate means of 
achieving a legitimate aim - section 15 Equality Act 2010 
The Claimant was a doctor employed by the four partners of a small 
GP's practice. Having been signed off work on long-term sickness 
absence after suffering a heart attack, he was a disabled person for 
the purposes of the Equality Act 2010 ("the EqA") by reason of his 
on-going heart condition. Medical advice supported the Claimant's 
contention that he could return to work on a phased, part-time 
basis; the Respondents, however, decided he should be dismissed. 
On the Claimant's complaints of unfair dismissal and disability 
discrimination under section 15 EqA, the ET found his dismissal was 
procedurally unfair because the Respondents - who could have 
employed him in a part-time capacity - had not obtained an up-
dated medical report about his fitness to return or discussed the 
possibility of part-time working. As for his disability discrimination 
claim, while the Claimant's dismissal was unfavourable treatment, it 
had been a proportionate means of achieving a legitimate aim. The 
Claimant appealed against the rejection of his section 15 EqA claim. 
Held: allowing the appeal 
The ET's reasoning on the question of proportionality did not include 
any consideration of the possibility of part-time working as an 
alternative and less discriminatory means of achieving the 
Respondents' legitimate aim (of providing the best possible patient 
care). The ET had only considered the issue of part-time working in 
respect of the Claimant's unfair dismissal claim, when the ET 
recorded that the Respondents had accepted this had been a 
possibility. This had thus been a relevant factor that the ET had 
failed to take into account when determining the Claimant's 
complaint under section 15 EqA; that rendered its decision on that 
claim unsafe.  
See Duggan QC on Contracts at  J35(9), T389.  

   

NOTTINGHAM CITY HOMES LTD V BRITTAIN  
UKEAT/0038/18/JOJ 

THE HONOURABLE MRS JUSTICE SLADE DBE 
(SITTING ALONE) 
SUMMARY 
DISABILITY DISCRIMINATION - Disability 
DISABILITY DISCRIMINATION - Reasonable adjustments 
Where, as in this case, an Employment Tribunal concludes that an 
employer has not obtained sufficient medical evidence before 
dismissing him to conclude that an employee with a disability will 
not be able to return to work within a reasonable time if reasonable 
adjustments are made, it is likely that there will be a breach of 
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Equality Act 2010 sections 20 and 21. An employer cannot benefit 
from their failure to obtain such evidence. However, as explained in 
Doran v Department of Work and Pensions UKEATS/0017/14 
paragraph 45, compliance with the duty to make reasonable 
adjustments is to be judged not only on what the employer knew at 
the time of the act complained of but what he ought to have known. 
It is arguable that the decision of the Employment Tribunal that the 
employee would have been able to return to work with adjustments 
within the time they specified was not supported by the evidence 
and/or insufficiently reasoned. Appeal from the decision upholding 
the claim under Equality Act 2010 section 21 to proceed to a Full 
Hearing. 
Whilst the factual background to the claims under Equality Act 2010 
sections 21 and 15 overlapped, the legal test to be applied are 
materially different. The Employment Tribunal did not err in holding 
that the employer failed to establish that dismissal was a 
proportionate means of achieving a legitimate aim in circumstances 
in which they had failed to obtain adequate medical evidence of the 
employee's fitness to return to work with adjustments.  
No further action to be taken on the appeal from the decision that 
the claim under Equality Act 2010 section 15 succeeds and is 
dismissed.  
See Duggan QC on Contracts at  J69. 
MUTOMBO-MPANIA V ANGARD STAFFING SOLUTIONS LTD 
(DISABILITY DISCRIMINATION)  
[2018] UKEAT/0002/17/1707 
SUMMARY  
DISABILITY DISCRIMINATION  
The Employment Tribunal found that the claimant, who suffered 
from essential hypertension but had advised his employer the 
respondent that he had no disability, was not, on the evidence led a 
disabled person and that the respondent did not know and could not 
reasonably have been expected to know of any disability.  
On the claimant’s appeal, held :-  

(1)    That the claimant had failed to lead evidence of what 
particular day to day activities would be affected by his 
condition. It was not in dispute that working night shift 
could be a normal day to day activity (Chief Constable of 
Dumfries & Galloway Constabulary v Adams 
UKEAT/0046/08) but that did not assist the claimant in the 
absence of evidence of what he found difficult or couldn’t 
do as a result of his admitted impairment. The Tribunal had 
correctly concluded that he had failed to discharge the 
burden of proof on him to do so, and  

(2)    In any event, even had the claimant proved that he was 
disabled, the Tribunal’s conclusion on constructive 
knowledge was one that it was entitled to reach, having 
balanced the relevant factors for and against such 
knowledge and finding that such evidence as there was 
supporting constructive knowledge was insufficient to draw 
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the necessary inference.  
  Appeal dismissed.  

SHEIKHOLESLAMI V UNIVERSITY OF EDINBURGH 
UKEATS/0014/17/JW 
THE HONOURABLE MRS JUSTICE SIMLER DBE  
PRESIDENT  
Sitting Alone  
SUMMARY  
 Reasonable adjustments  
Section 15  
Sex Discrimination  
Victimisation Discrimination  
The Employment Tribunal erred in its approach to both the 
reasonable adjustment and discrimination arising from disability 
claims for the reasons set out at paragraphs 48-54 and 65-66 below.  
There were other errors by the Tribunal which failed to deal with a 
number of aspects of the Claimant’s claims of unlawful sex 
discrimination and victimisation.  The concept of ‘something arising 
in consequence of disability’, which is an element of discrimination 
arising from disability under S.15 of the Equality Act 2010, entails a 
‘looser connection’ than strict causation and may involve more than 
one link in a chain of consequences. It therefore held that an 
employment tribunal had erred in rejecting a claim on the basis that 
the reason for the claimant’s dismissal – her refusal to return to 
work in her existing role – was not caused by her disability. 
“62.               On causation, the approach to s. 15 Equality Act 2010 is now 
well established and not in dispute on this appeal. In short, this provision 
requires an investigation of two distinct causative issues: (i) did A treat B 
unfavourably because of an (identified) something? and (ii) did that 
something arise in consequence of B’s disability? The first issue involves an 
examination of the putative discriminator’s state of mind to determine 
what consciously or unconsciously was the reason for any unfavourable 
treatment found. If the “something” was a more than trivial part of the 
reason for unfavourable treatment then stage (i) is satisfied. The second 
issue is a question of objective fact for an employment tribunal to decide in 
light of the evidence. (See City of York Council v Grosset [2018] EWCA Civ 
1105).  
63.               Adopting that approach, the first question accordingly was 
whether the alleged unfavourable treatment (or any of it) occurred and 
was because of the Claimant’s ongoing absence from her existing post at 
the School of Engineering and/or her failure to return to it (the identified 
‘something’ on the Claimant’s case). That question involved a consideration 
of the reasons why each relevant decision-maker acted as he or she did in 
treating the Claimant unfavourably.  Different treatment might have 
involved different decision-makers or different reasons, but the Tribunal 
did not descend into this sort of detail.”  

See Duggan QC on Contracts at  J57, T359 
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DUNN V THE SECRETARY OF STATE FOR JUSTICE & ANOR 
[2018] EWCA CIV 1998 

LORD JUSTICE UNDERHILL 
(Vice-President of the Court of Appeal (Civil Division)) and 
LORD JUSTICE HOLROYDE 
The ET found proven three claims of direct discrimination and s15 
discrimination relating to the way in which the Respondent had 
handled his ill-health retirement. The EAT allowed the Respondent's 
appeal on the basis that in the ET's reasoning as regards the direct 
discrimination claim, it had given no consideration to the 
motivations of the relevant decision-makers; that is, to whether the 
fact of the Claimant's disability had operated on their minds so as to 
cause them to act, or fail to act, in the manner complained of. The 
EAT dismissed the claims instead of remitting them to another ET. 
The Claimant appealed to the Court of Appeal - although he 
accepted that the ET went wrong in law, it was his case that the EAT 
was wrong to dismiss the complaints itself and that it should have 
remitted them for re-hearing. The Court of Appeal dismissed the 
appeal. In the context of direct discrimination, if a claimant cannot 
show a discriminatory motivation on the part of a relevant decision-
maker he or she can only satisfy the "because of" requirement if the 
treatment in question is inherently discriminatory, typically as the 
result of the application of a criterion which necessarily treats (say) 
men and women differently. In this case, if the ill-health retirement 
process was inherently defective in the ways found by the ET, it does 
not follow that it was inherently discriminatory.  

See Duggan QC on Contracts at  J352 
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WATKINS V HSBC BANK PLC 
UKEAT/0018/18/DA 
HIS HONOUR JUDGE DAVID RICHARDSON 
(SITTING ALONE) 
SUMMARY 
DISABILITY DISCRIMINATION - Reasonable adjustments 
JURISDICTIONAL POINTS - Claim in time and effective date of 
termination 
JURISDICTIONAL POINTS - Extension of time: just and equitable 
The Claimant, who was taken to be a disabled person by reason of 
epilepsy, made an in-time complaint of failure by the Respondent to 
make reasonable adjustments for his disability by monitoring his 
work activity and work-flow (so that he was not taking on too much). 
The Employment Judge struck out this complaint. Held: he ought not 
to have done so. Monitoring work activity and work-flow was 
capable of being a "step" for the purposes of section 20(3) of the 
Equality Act 2010. Tarbuck v Sainsbury's Supermarkets Ltd [2006] 
IRLR 664 considered. It could be a preventative measure which it 
was reasonable for the Respondent to have to take before the 
Claimant got into further difficulty. 
The Employment Judge held that earlier complaints - including 
earlier complaints of failure to make reasonable adjustments by 

[2018] IRLR 
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monitoring work activity and work-flow - were out of time and that 
it was not just and equitable to extend time. In deciding that the 
complaints were out of time he considered section 120(3)(a) of the 
Equality Act 2010. Held: if the Employment Judge had been correct 
to apply section 120(3)(a), his reasoning would have been incorrect - 
he ought to have concentrated on the question whether the 
Respondent's conduct extended over a period. However, in any 
event, it appears that the Employment Judge ought to have applied 
section 120(3)(b) - Kingston upon Hull City Council v Matuszowicz 
[2009] ICR 1170 considered. All aspects of time limits - including 
whether there should be a just and equitable extension of time - 
remitted for reconsideration. 
P MARTIN v UNIVERSITY OF EXETER  
UKEAT/0092/18 
EAT (Judge Martyn Barklem) 30/08/2018 
Notwithstanding a tribunal's colloquial use of the word "necessarily" 
when determining the date on which an employee fell to be 
assessed as disabled in accordance with the Equality Act 2010 s.6(1), 
and in particular as to when it was likely that the substantial adverse 
effects of the employee's impairment would last for 12 months or 
more, it had correctly applied the test set out in SCA Packaging Ltd v 
Boyle [2009] UKHL 37 in which "likely" was defined as something 
which "could well happen". 

   

Brangwyn v South Warwickshire NHS Foundation Trust 

[2018] EWCA Civ 2235 
Appeal against the dismissal of the Claimant's claim of disability 
discrimination. Appeal dismissed. 
The Claimant worked as an Occupational Therapy Technician and 
suffered from a phobia about blood, injections, and needles. He was 
a disabled person within the meaning of the EA 2010. The ET, and 
then the EAT rejected his claim of disability discrimination after he 
was dismissed following a lengthy period of sickness -  he had been 
given several new job descriptions which attempted to address his 
concerns that he would be required to enter hospital wards for 
meetings and to collect patients, but none of the job descriptions 
satisfactorily reassured him, even though he had been told that he 
would not be required to enter the wards. He appealed to the Court 
of Appeal. The principal ground of appeal was that it was an error by 
the ET not to treat the requirement in various editions of the job 
description to go onto the wards as a PCP in themselves, separately 
from the issue of whether the Claimant was in fact to go onto the 
wards (and if so to what extent). 

The appeal was dismissed. The ET were correct to view the 
interactions between the employers and the Claimant as a whole. 
From the time when the employers became aware that the Claimant 
had a disability they made it clear to him that it would not be part of 
his duties to collect patients from their beds or return them to their 
beds, still less to use a hoist to lift them out of their beds. They did 
not, therefore, impose a PCP which in any sense required or would 
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in the future require the Claimant to do any of these things. 

 

WOOD V DURHAM COUNTY COUNCIL 
UKEAT/0099/18/OO 
HER HONOUR JUDGE STACEY  
(SITTING ALONE)  
The  manifestation of the Claimant's disorder was the excluded 
condition of a tendency to steal. 
SUMMARY  
DISABILITY DISCRIMNATION – 
Exclusions/jurisdictions  
The Tribunal had not erred in concluding that a manifestation of the 
Claimant’s post-traumatic stress disorder and dissociative amnesia 
was a tendency to steal which was an excluded condition pursuant 
to Regulation 4(1)(b) Equality Act 2010 (Disability) Regulations 2010 
(SI 2010/2128).  The ET was entitled, on the evidence, to reject the 
Claimant’s contention that his behaviour merely memory loss and 
forgetfulness and not dishonest.  The Tribunal had correctly applied 
Ivey v Genting Casinos (UK) Ltd t/a Crackfords [2017] UKSC 67. 
 Since the effective cause of the Claimant’s dismissal - the 
discriminatory treatment complained of - was the excluded 
condition, it followed that the ET did not err in dismissing the 
complaint of disability discrimination ( Edmund Nuttall Ltd v 
Butterfield [2006] ICR 77 followed and applied).  
  The ET did not err in conducting the Preliminary Hearing before a 
Judge sitting alone rather than a full Tribunal since neither party had 
made a request for a full Tribunal pursuant to Rule 55 Employment 
Tribunal Rules of Procedure .  The Tribunal’s findings of fact were 
not perverse.  The Tribunal decision was upheld.   
 

   

SIMMONDS v SALISBURY FOUNDATION NHS TRUST  
[2018] EWCA Civ 1864  
CA (Civ Div)  
McFarlane LJ, Underhill LJ 
The employment tribunal had been entitled to dismiss unfair 
dismissal and disability discrimination claims. The employer's choice 
to dismiss the employee, rather than her colleague, following the 
irretrievable breakdown in their working relationship was not 
unreasonable, and whilst the employee suffered from 
depression/anxiety/phobia, it did not amount to a disability within 
the Disability Discrimination Act 1995 for which the employer had to 
make reasonable adjustments. 

See Duggan QC on Contracts at  T25 
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DISCRIMINATION: RACE Duggan QC on 
Contracts of Employment, Chapter T 

   

EFOBI V ROYAL MAIL GROUP LTD 
UKEAT/0203/16/DA 
THE HONOURABLE MRS JUSTICE ELISABETH LAING DBE  
(SITTING ALONE) 
SUMMARY  
RACE DISCRIMINATION - Direct  
RACE DISCRIMINATION - Burden of proof  
 The Employment Appeal Tribunal (“the EAT”) allowed an appeal 
from the Employment Tribunal (“the ET”).  The Claimant claimed 
that the Respondent discriminated against him because of his race in 
rejecting job applications which he made.    
The EAT held that the ET had misdirected themselves about the 
effect of section 136 of the Equality Act 2010 by treating it as 
imposing an initial burden of proof on the Claimant; but  
that even if the ET had not misdirected themselves in that way, 
errors in their approach to the evidence made their decision unsafe.  
The claim was remitted to a different ET. Laing J stated that “If a 
respondent chooses, without explanation, not to adduce evidence 
about matters which are within its own knowledge, it runs the risk 
that an ET will draw inferences, in deciding whether or not s.136(2) 
has been satisfied, which are adverse to it on the relevant areas of 
the case.” 

[2017] IRLR 
956 
November  

 [2018] I.C.R. 
359 

IDS Brief 
2017, 1078, 
13-15 

AYODELE V CITYLINK LTD AND ANOTHER  
[2017] EWCA Civ 1913 
LORD JUSTICE DAVIS 
LORD JUSTICE BEATSON 
and 
LORD JUSTICE SINGH 
The tribunal dismissed a race discrimination claim, stating that "we 
have not found that the claimant has established prima facie 
evidence of less favourable treatment and therefore do not 
consider that the burden of proof has shifted to the respondent." 
The EAT considered that an appeal by the claimant had no prospect 
of success. In the CA the Claimant submitted that the decision of the 
EAT in Efobi v Royal Mail Group Ltd made clear that the wording of s 
136 of the Equality Act did not impose a burden of proof on a 
claimant at all. 
The Court of Appeal held that that the  burden of proof on the 
claimant at the first stage of the enquiry in discrimination cases had 
not been removed by s 136.  Before a tribunal can start making an 
assessment, the claimant has got to start the case, otherwise there 
is nothing for the respondent to address and nothing for the 
tribunal to assess. That point is reinforced by considerations of 
fairness. The language of s 136 makes it clear that, if the inference 
of discrimination could be drawn at the first stage of the enquiry, 
then it must be drawn by the court or tribunal. The consequence 
will be that the claim will necessarily succeed unless the respondent 

[2018] IRLR 
114 
February  

 [2018] I.C.R.   
748 

IDS Brief 
2018, 1088, 
5-7 
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discharges the burden of proof, which does lie on it at the second 
stage. 

See Duggan QC on Contracts at  T221 
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DISCRIMINATION – RELIGION OR BELIEF Duggan QC 
on Contracts of Employment, Chapter T 

 

ACHBITA AND ANOTHER V G4S SECURE SOLUTIONS NV 
Case C-157/15 
Article 2(2)(a) of Council Directive 2000/78/EC of 27 November 2000 
establishing a general framework for equal treatment in 
employment and occupation must be interpreted as meaning that 
the prohibition on wearing an Islamic headscarf, which arises from 
an internal rule of a private undertaking prohibiting the visible 
wearing of any political, philosophical or religious sign in the 
workplace, does not constitute direct discrimination based on 
religion or belief within the meaning of that directive. 
By contrast, such an internal rule of a private undertaking may 
constitute indirect discrimination within the meaning of 
Article 2(2)(b) of Directive 2000/78 if it is established that the 
apparently neutral obligation it imposes results, in fact, in persons 
adhering to a particular religion or belief being put at a particular 
disadvantage, unless it is objectively justified by a legitimate aim, 
such as the pursuit by the employer, in its relations with its 
customers, of a policy of political, philosophical and religious 
neutrality, and the means of achieving that aim are appropriate and 
necessary, which it is for the referring court to ascertain. 

In relation to clothing rules see Duggan QC on Contracts 
at M68 and on discrimination see  T142(2), T211. 

 [2018] 
I.C.R. 102 

 

BOUGNAOUI AND ANOTHER V MICROPOLE SA 
Case C-188/15 (ECLI:EU:C:2017:204) 
Asma Bougnaoui was employed in France as a design engineer by 
Micropole SA. She wore an Islamic headscarf in the workplace. She 
was dismissed, The CJEC held  
Article 4(1) of Council Directive 2000/78/EC of 27 November 2000 
establishing a general framework for equal treatment in 
employment and occupation must be interpreted as meaning that 
the willingness of an employer to take account of the wishes of a 
customer no longer to have the services of that employer provided 
by a worker wearing an Islamic headscarf cannot be considered a 
genuine and determining occupational requirement within the 
meaning of that provision. 

In relation to clothing rules see Duggan QC on Contracts 
at M68 and on discrimination see  T75, T142(2), T211. 

[2017] 
IRLR 447, 
May  

 [2018] 

I.C.R. 

139 

IDS Issue 1067 – April 
2017 

Egenberger v Evangelisches Werk für Diakonie und 
Entwicklung e.V (Case C-414/16)  
EU:C:2018:257 
A German law which permits a religious organisation to ultimately 
determine its own occupational requirements, with limited judicial 
intervention, is potentially contrary to the Equal Treatment 
Framework Directive (2000/78/EC) (the Directive). Under Article 
4(2) of the Directive, a church or religious organisation can treat a 
job applicant differently because of their religion or belief if it can 

[2018] 
IRLR 762 
August  
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show that a person's religion or belief constitutes a genuine, 
legitimate and justified occupational requirement of the role. The 
ECJ found that such an assertion by a religious organisation should 
be subject to effective judicial review, to properly test whether the 
occupational requirement is necessary and objectively dictated, 
having regard to the ethos of the organisation, the nature of the 
activity and the circumstances in which it is carried out. 

See Duggan QC on Contracts at  T323. 

MR M BAKKALI v GREATER MANCHESTER BUSES (SOUTH) 
LIMITED t/a STAGE COACH MANCHESTER 
UKEAT/0176/17/RN 
THE HONOURABLE MRS JUSTICE SLADE DBE  
(SITTING ALONE 
UKEAT/0176/17/RN  
SUMMARY  
HARASSMENT - Purpose  
RELIGION OR BELIEF DISCRIMINATION  
Where the same facts are relied upon for a claim of direct 
discrimination on grounds of  religious belief or race and a claim of 
harassment for conduct related to those protected  characteristics, 
an Employment Tribunal does not err in determining the harassment 
claim if  they rely on their findings of fact on the direct 
discrimination claim provided they apply the correct “related to” 
test required by Equality Act 2010 section 26.  No evidence from the 
alleged perpetrator as to why he uttered offending words is required 
although an adverse inference may be drawn from his not giving 
evidence.  Findings of fact on the context in which the words were 
spoken is relevant.  Richmond Pharmacology v Dhaliwal [2009] ICR 
724 considered.  The Employment Tribunal did not err in the test for 
harassment which they  applied.  Although a different Employment 
Tribunal may have come to a different conclusion, they did not err in 
law.  Appeal dismissed. 
SEE DUGGAN QC ON CONTRACTS AT  T260. 

[2018] 
IRLR 906 
October  

[2018] 
I.C.R. 
1481 

IDS Brief 2018, 1102, 
16 

http://www.bailii.org/uk/cases/UKEAT/2018/0176_17_1005.html
http://www.bailii.org/uk/cases/UKEAT/2018/0176_17_1005.html


DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2018 

 

 

michael@dugganqc.com  info@dugganpress.com  

65 

GRAY V MULBERRY COMPANY (DESIGN) LTD 
UKEAT/0040/17 
THE HONOURABLE MR JUSTICE CHOUDHURY 
(SITTING ALONE) 
SUMMARY 
RELIGION OR BELIEF DISCRIMINATION 
The Claimant asserted that a belief in "the statutory human or moral 
right to own the copyright and moral rights of her own creative 
works and output" amounted to a philosophical belief within the 
meaning of section 10(2) of the Equality Act 2010. In its approach to 
determining whether it was such a belief, the Tribunal correctly 
focused on manifestation of the belief and did not set the bar too 
high in respect of the fourth Grainger criterion (Grainger plc v 
Nicholson [2010] ICR 360 at paragraph 24). Accordingly, in 
circumstances where the Claimant had not done anything in relation 
to her employment that amounted to an expression of her belief, 
the Tribunal's conclusion that the belief did not satisfy the fourth 
Grainger criterion was one that was open to it on the facts.  
In relation to the claim of indirect discrimination, the Tribunal was 
correct to find that group disadvantage had not been made out. The 
sole adherent of a philosophical belief, who is unable to establish 
any group disadvantage, cannot succeed in a claim of indirect 
discrimination. 
Finally, the Tribunal's conclusion that the Respondent's PCP was a 
proportionate means of achieving a legitimate aim was correct. The 
Claimant's appeal would therefore be dismissed. 

See Duggan QC on Contracts at T83. 

[2018] 
IRLR 893 
October  
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TRAYHORN  V SECRETARY OF STATE FOR JUSTICE 
UKEAT/0304/16/RN 

THE HONOURABLE MRS JUSTICE SLADE DBE 

(SITTING ALONE) 
SUMMARY 
RELIGION OR BELIEF DISCRIMINATION 
 The Employment Tribunal did not err in dismissing claims that the 
application of the Respondent’s Disciplinary and Equality of 
Treatment Policies, the first and second Provisions, Criteria or 
Practices, to the Claimant, a Pentecostal Christian, for quoting in a 
service in a prison holding a large number of sex offenders a passage 
from the Bible condemning certain sexual behaviour and speaking of 
repentance did not constitute indirect religious discrimination.  The 
ET did not err in considering whether the first and second PCPs led 
to “any group disadvantage”.  Mba v Merton London Borough 
Council [2014] 1 WLR 1501 per Elias LJ paragraphs 33 and 35 
applied.  In any event the ET were not satisfied either that the 
Claimant as a Christian was disadvantaged by the two PCPs or that 
other Christians whether “singly or as a group” were disadvantaged. 
 Eweida v United Kingdom [2013] IRLR 231 considered. 
Further the ET did not err in holding that any restriction on the 
expression of the Claimant’s religious belief by the application of the 
Disciplinary and Equalities Policies was a proportionate means of 
achieving the legitimate aim of maintaining order and safety in the 
prison. 

See Duggan QC on Contracts at T212. 

[2018] 
IRLR 502 
June  
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IR v JQ 
Case C-68/17 (ECLI:EU:C:2018:363, ECLI:EU:C:2018:696) 
Court of Justice of the European Union 
On those grounds, the Court (Grand Chamber) hereby rules: 
1. The second subparagraph of art 4(2) of Council Directive 
2000/78/EC of 27 November 2000 establishing a general framework 
for equal treatment in employment and occupation must be 
interpreted as meaning: 
– first, that a church or other organisation the ethos of which is 
based on religion or belief and which manages a hospital in the form 
of a private limited company cannot decide to subject its employees 
performing managerial duties to a requirement to act in good faith 
and with loyalty to that ethos that differs according to the faith or 
lack of faith of such employees, without that decision being subject, 
where appropriate, to effective judicial review to ensure that it 
fulfils the criteria laid down in art 4(2) of that directive; and 
– second, that a difference of treatment, as regards a requirement 
to act in good faith and with loyalty to that ethos, between 
employees in managerial positions according to the faith or lack of 
faith of those employees is consistent with that directive only if, 
bearing in mind the nature of the occupational activities concerned 
or the context in which they are carried out, the religion or belief 
constitutes an occupational requirement that is genuine, legitimate 
and justified in the light of the ethos of the church or organisation 
concerned and is consistent with the principle of proportionality, 
which is a matter to be determined by the national courts. 
2. A national court hearing a dispute between two individuals is 
obliged, where it is not possible for it to interpret the applicable 
national law in a manner that is consistent with art 4(2) of Directive 
2000/78, to provide, within the limits of its jurisdiction, the legal 
protection which individuals derive from the general principles of EU 
law, such as the principle prohibiting discrimination on grounds of 
religion or belief, now enshrined in art 21 of the Charter of 
Fundamental Rights of the European Union, and to guarantee the 
full effectiveness of the rights that flow from those principles, by 
disapplying, if need be, any contrary provision of national law. 

 

[2018] 
IRLR 1160, 
December 

 IDS Brief 2018, 1104, 
17 
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DISCRIMINATION – SEX Duggan QC on Contracts of Employment, Chapter T 

MICHALAK V GENERAL MEDICAL COUNCIL AND OTHERS  
[2017] UKSC 71 
The issue before the Supreme Court was whether the availability of 
judicial review proceedings in respect of decisions or actions of the 
GMC excluded the jurisdiction of the employment tribunal by 
virtue of s 120(7). The claimant alleged that the GMC discriminated 
against her in the way in which it conducted those proceedings, 
and in failing to investigate complaints that she had made against 
other doctors employed by the trust. She presented a complaint to 
the employment tribunal against the GMC and two of its officers in 
respect of those allegations. The GMC applied to have the 
complaint struck out on the basis that the tribunal did not have 
jurisdiction. The tribunal held that it had jurisdiction to hear 
certain of the claims. The Supreme Court held that there was 
jurisdiction. 
The employment tribunal had jurisdiction to hear the claimant's 
complaints against the GMC. Judicial review in the context of the 
present case is not in the nature of an appeal. Neither is it a 
remedy provided by reason of an enactment.  In its conventional 
connotation, an 'appeal'  is a procedure that entails a review of an 
original decision in all its aspects. An appeal body or court may 
examine the basis on which the original decision was made, assess 
the merits of the conclusions of the body or court from which the 
appeal was made and, if it disagrees with those conclusions, 
substitute its own.  
Judicial review, by contrast, is a proceeding in which the legality of 
or the procedure by which a decision was reached is challenged. 
Judicial review, even on the basis of proportionality, cannot 
partake of the nature of an appeal. The task of any tribunal, 
charged with examining whether discrimination took place, must 
be to conduct an open-ended inquiry into that issue. Whether 
discrimination is in fact found to have occurred must depend on 
the judgment of the body conducting that inquiry; it cannot be 
answered by studying the reasons why the alleged discriminator 
acted in the way she or he did and deciding whether they lay 
within the range of reasonable responses that a person or body in 
the position of the alleged discriminator might have had. The latter 
approach is the classic judicial review investigation. On a successful 
judicial review, the High Court merely either declares the decision 
to be unlawful or quashes it. It does not substitute its own decision 
for that of the decision-maker. In that sense, a claim for judicial 
review does not allow the decision of the GMC to be reversed. An 
appeal in a discrimination case must confront directly the question 
whether discrimination has taken place, not whether the GMC had 
taken a decision that was legally open to it. 
Judicial review is not a procedure that arises 'by virtue of' any 
statutory source. Its origins lie in the common law. Section 31 of 
the Senior Courts Act did not establish judicial review as a 

[2018] IRLR 
60 
January  

[2018] ICR 
49 
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procedure, but rather regulated it. The remedies remained the 
same as those under the prerogative writs. Section 120(7) of the 
Equality Act is part of a carefully constructed statutory scheme. It 
is the most recent incarnation of similarly worded provisions. 
Before 1981 there could have been no question of judicial review 
coming within any of the predecessor provisions. Given the 
importance of judicial review, it was to be assumed that 
Parliament would have had the procedure in mind when it 
formulated the phrase now contained in s 120(7). Had it intended 
to remove all decisions by qualification bodies whose decisions 
were susceptible to judicial review from the jurisdiction of the 
employment tribunal, it would have said so expressly. 
 

YPOURGOS ESOTERIKON AND ANOTHER  V KALLIRI 
Case C-409/16 (EU:C:2017:767) 
CJEU 
The Claimant's application to Greek Police Scool was rejected on 
the basis that she did not meet the minimum height requirement 
of 1.7m. That height requirement applied equally to men and 
women. She disputed the rejection on the basis that the law 
imposing the height requirement was contrary to the 
constitutional principle of equality of the sexes.  
The provisions of Council Directive 76/207/EEC of 9 February 1976 
on the implementation of the principle of equal treatment for men 
and women as regards access to employment, vocational training 
and promotion, and working conditions, as amended by Directive 
2002/73/EC of the European Parliament and of the Council of 
23 September 2002, must be interpreted as precluding a law of a 
Member State, such as that at issue in the main proceedings, 
which makes candidates’ admission to the competition for entry to 
the police school of that Member State subject, whatever their sex, 
to a requirement that they are of a physical height of at least 
1.70m, since that law works to the disadvantage of a far greater 
number of women compared with men and that law does not 
appear to be either appropriate or necessary to achieve the 
legitimate objective that it pursues, which it is for the national 
court to determine. 
“…while it is true that the exercise of police functions involving the 
protection of persons and goods, the arrest and custody of 
offenders and the conduct of crime prevention patrols may require 
the use of physical force requiring a particular physical aptitude, 
the fact remains that certain police functions, such as providing 
assistance to citizens or traffic control, do not clearly require the 
use of significant physical force (see, to that effect, the judgment 
of 13 November 2014, Vital Pérez, C-416/13, EU:C:2014:2371, 
paragraphs 39 and 40)… Furthermore, even if all the functions 
carried out by the Greek police required a particular physical 
aptitude, it would not appear that such an aptitude is necessarily 
connected with being of a certain minimum height and that 
shorter persons naturally lack that aptitude. .. In any event, the 

[2018] IRLR 
77 
January 
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aim pursued by the law at issue in the main proceedings could be 
achieved by measures that are less disadvantageous to women, 
such as a preselection of candidates to the competition for entry 
into Schools for Police Officers and Policemen based on specific 
tests allowing their physical ability to be assessed.” 

See Duggan QC on Contracts at T218. 

HM CHIEF INSPECTOR OF EDUCATION, CHILDREN'S SERVICES 
AND SKILLS V INTERIM EXECUTIVE BOARD OF AL-HIJRAH 
SCHOOL 
[2017] EWCA Civ 1426 
Court of Appeal 
SIR TERENCE ETHERTON, MR 
LADY JUSTICE GLOSTER 
and 
LORD JUSTICE BEATSON 
A school’s complete gender segregation of pupils aged nine to 16 
was  sex discriminatory. The High Court had erred by comparing 
the treatment of boys and girls as two groups and concluding that, 
since they were both being denied the opportunity to interact, 
socialise, and learn with or from the opposite sex, there was no 
discrimination. The correct approach under S.13 of the Equality Act 
2010 was to look at the treatment from the perspective of an 
individual girl or boy at the school. Each individual child was being 
denied the opportunity to mix with the opposite sex, which was a 
detriment imposed because of the protected characteristic of their 
sex. Thus, the treatment was direct discrimination. 

See Duggan QC on Contracts at T101(7). 

[2018] IRLR 
334, April 
2018 

 IDS Brief 2018, 1085, 
6-8 

GOULD V TRUSTEES OF ST JOHN'S DOWNSHIRE HILL 
UKEAT/0115/17 
THE HONOURABLE MRS JUSTICE SIMLER DBE (PRESIDENT) 
(SITTING ALONE) 
SUMMARY 
SEX DISCRIMINATION - Marital status 
The Employment Judge was wrong to conclude that this case did 
not engage the protected characteristic in section 8 of marriage. 
On a reasonable reading of the Claimant's pleaded case, the facts 
give rise to an arguable case that it was his married status and his 
marital difficulties as a married man that led to his dismissal. That 
composite reason was, on his case, the reason for the 
Respondent's treatment of him and that case should have been 
permitted to proceed. 

See Duggan QC on Contracts at T64. 

  IDS Brief 2018, 1087, 
18 

MR A HEXTALL v (1) CHIEF CONSTABLE OF LEICESTERSHIRE 
POLICE (2) WORKING FAMILIES (INTERVENOR) 
UKEAT/0139/17 
THE HONOURABLE MRS JUSTICE SLADE DBE 
SUMMARY 
EQUAL PAY ACT 

[2018] IRLR 
605 July 

  [2018] 
I.C.R. 1632 
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SEX DISCRIMINATION - Indirect 
The Claimant claimed indirect sex discrimination under provisions 
in the Respondent Police Force in that the only option for men 
taking leave after the birth of their child is shared parental leave 
("SPL") at the statutory rate of pay whereas women have the 
option of taking maternity leave ("ML") on full pay. The 
Employment Tribunal did not err in holding that the claim was for 
indirect sex discrimination and not for equal pay within the 
meaning of Equality Act 2010 ("EqA") section 66. The exclusion in 
EqA Schedule 7 Part 1 paragraph 2 in relation to terms of work 
affording special treatment for women in connection with 
pregnancy or childbirth did not apply. Cross-appeal dismissed. The 
ET erred in adopting their reasons for rejecting women on 
maternity leave as a comparator for a direct discrimination claim 
for the purposes of the indirect discrimination claim. The 
identifying of a pool for testing disparate impact of a PCP on men 
and women in materially indistinguishable circumstances is a 
different exercise from that in a direct discrimination claim. 
Further the ET erred in failing to base their decision on the 
disparate impact relied upon : fathers have no choice but to take 
SPL at the statutory rate of pay whereas mothers have the option 
of ML at full pay. Appeal allowed. Claim of indirect sex 
discrimination remitted for rehearing to a differently constituted 
ET. 

See Duggan QC on Contracts at K109. 

UNITE THE UNION V NAILARD 
[2018] EWCA Civ 1203 
LORD JUSTICE UNDERHILL and LORD JUSTICE MOYLAN 
Elected workplace union officials were agents of the union, and 
that the union was therefore liable under the Equality Act 2010 for 
their discriminatory acts towards a union employee. Underhill LJ 
stated: If, therefore, the effect of the language of section 109 (2) is 
to render a principal liable for the acts of his or her agents done in 
the course of the performance of their authorised functions, I can 
see no justification for limiting that liability in the way proposed by 
Mr Segal. An agent may stand in the shoes of the principal in 
dealing with A, but if while wearing them he treads on B's toes I 
see no good reason why he should not be liable to B just as much 
as if it had been A's toes that were crushed: in both cases the 
wrong is done in the course of performing the authorised 
functions. The proposition based on Bowstead and Reynolds that it 
is inherent in the principal/agent relationship that the agent be in a 
position to affect the principal's legal relationship with third parties 
is fine as far as it goes[3], but it misses the point that we are not 
here considering whether an agency relationship exists at all but 
with liability in tort for acts done in the course of it. The same goes 
for the passages which Mr Segal relies on from Kemeh. The 
question in that case was indeed whether there was any agency 
relationship between Ms Ausher and the MoD, and that is why it 
was relevant for Elias LJ to point out that she had no authority to 

[2018] IRLR 
730 August  

 IDS Brief 2018, 1100, 
3-6 
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act on its behalf as regards third parties. But that is not the 
question here. Heatons Transport is even less relevant. In truth its 
only value is to the Claimant, since it confirms – though in fact this 
is not contentious – that the kind of dealings in the context of 
which the harassment of the Claimant took place were functions 
which the lay officials were performing on behalf of the Union. 

See Duggan QC on Contracts at T274. 

MURRAY V MACLAY MURRAY & SPENS LLP 
UKEATS/0004/18/JW 

THE HONOURABLE LADY STACEY  

(SITTING ALONE)  

SUMMARY  

The claimant lodged a form ET1 citing the respondent as her 
former employer. She made claims of lack of notice of dismissal, 
and of indirect discrimination. The respondent ceased practice 
about six months later. The members of the respondent became 
Dentons UK and Middle East LLP and a senior employee of that 
LLP. The claimant became concerned that the respondent might 
have no assets. The claimant applied to join as respondents 
Dentons UK and Middle East LLP and three individuals, who were 
partners of the respondents at the time of her dismissal. The 
employment judge refused both applications. The claimant 
appealed against the refusal to join the three partners as 
respondents. She argued that they were each responsible as an 
individual for indirect discrimination; in terms of the Equality Act 
2010 sections 109 and 110, the individuals and the LLP were liable 
for acts done by the individuals. Held: appeal refused. The claimant 
had not made any averments which sufficed to place liability on 
individuals. Her allegations were of indirect discrimination and lack 
of notice all carried out by the respondent, that is the LLP. 

 

[2018] IRLR 
710 August  
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DISCRIMINATION: SEXUAL ORIENTATION Duggan QC on Contracts of Employment, Chapter T 

PEMBERTON V INWOOD 
Court of Appeal (Civil Division) 
22 March 2018 
[2018] EWCA Civ 564 
A Church of England bishop was not a qualifications body covered 
by the duty in the Equality Act 2010 s.53 not to discriminate when 
determining whether to grant a priest permission to officiate. The 
bishop was a qualifications body when determining whether to 
issue an extra-parochial ministry licence. However, the bishop was 
entitled to refuse to grant a licence to a priest who had entered 
into a same-sex marriage because he could rely on Sch.9 para.2, 
which permitted requirements which discriminated on sexual 
orientation grounds if they were applied to comply with the 
doctrines of a religion. The Sch.9 para.2 defence did not apply to 
harassment contrary to s.26. It would be impermissible to read in 
the defence in relation to harassment when it was not there. 
However, when deciding whether conduct had the negative effect 
referred to in s.26(1)(b), one was required to take into account the 
circumstances of the case and whether it was reasonable for the 
conduct to have had that effect. In the instant case, unless there 
were aggravating features, it could not be reasonable for 
unwanted conduct which otherwise fell within the para.2 defences 
to have had the effect proscribed in s.26(1)(b). To conclude 
otherwise would make a nonsense of providing the defence in the 
first place. In any event, there had been discussions with the 
bishop and others in relation to the priest's intention to marry and 
the parties' opposing positions had been clear. The consequences 
in relation to the priest's standing could not have been a surprise. 

[2018] IRLR 
542 June  

 [2018] 
I.C.R. 1291 

IDS Brief 2018, 1094, 
8-11 

Lee v Ashers Baking Company Ltd & Ors (Northern Ireland)  
[2018] UKSC 49 
Bakers could refuse to bake cake in support of gay marriage.  

PER LADY HALE: The important message from the Masterpiece 
Bakery case is that there is a clear distinction between refusing to 
produce a cake conveying a particular message, for any customer 
who wants such a cake, and refusing to produce a cake for the 
particular customer who wants it because of that customer’s 
characteristics. One can debate which side of the line particular 
factual scenarios fall. But in our case there can be no doubt. The 
bakery would have refused to supply this particular cake to 
anyone, whatever their personal characteristics. So there was no 
discrimination on grounds of sexual orientation. If and to the 
extent that there was discrimination on grounds of political 
opinion, no justification has been shown for the compelled speech 
which would be entailed for imposing civil liability for refusing to 
fulfil the order. 

[2018] IRLR 
1116, 
December 

 IDS Brief 2018, 1105, 
6-8 
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EMPLOYMENT STATUS: EMPLOYEE OR WORKER See Chapter One of Duggan QC on Contracts for a detailed 
consideration of employment and other status. 

INDEPENDENT WORKERS' UNION OF GREAT BRITAIN (IWGB) 
V ROOFOODS LTD (T/A DELIVEROO)  
The IWGB union applied to the Central Arbitration Committee 
('CAC') to be recognised for collective bargaining by Deliveroo for a 
bargaining unit comprising of riders in Camden, London. Deliveroo 
did not accept that anyone within the proposed bargaining unit 
was a 'worker' within the meaning of s 296 of the Trade Union and 
Labour Relations (Consolidation) Act 1992 ('TULR(C)A').  
Deliveroo riders were not 'workers' under s 296 TULR(C)A. A  
substitution right was genuine, in the sense that Deliveroo had 
decided in the new contract that riders had a right to substitute 
themselves both before and after they had accepted a particular 
job; and there was evidence of it being operated in practice. 
Deliveroo was comfortable with it. One rider explained that he 
engaged in subcontracting for a 15–20% cut. In light of that 
substitution right, it could not have been said that the riders 
undertook to do personally any work or services for another party. 
It was fatal to the union's claim. By allowing an almost unfettered 
right of substitution, Deliveroo lost visibility, and therefore 
assurance over who was delivering services in its name, thereby 
creating a reputationarl risk, and potentially a regulatory risk 
(related to public safety and food hygiene), but that was a matter 
for them. The riders were not workers within the statutory 
definition of either s 296 TULR(C)A or s 230(3)(b) Employment 
Rights Act 1996. 

For a consideration of this case see Duggan QC on Contracts 
at 5.3.30, 5.3.41-43. 

[2018] IRLR 
84 
February 

  

UBER BV AND OTHERS V ASLAM AND OTHERS  
UKEAT/0056/17 
HER HONOUR JUDGE EADY QC 
(SITTING ALONE) 
SUMMARY 
JURISDICTIONAL POINTS - Worker, employee or neither 
WORKING TIME REGULATIONS - Worker  
"Worker status" - section 230(3)(b) Employment Rights Act 1996 
("ERA"), regulation 36(1) Working Time Regulations 1998 ("WTR") 
and section 54(3) National Minimum Wage Act 1998 ("NMWA").  
"Working time" - regulation 2(1) WTR 
The Claimants were current or former Uber drivers in the London 
area who, along with others, had brought various claims in the 
Employment Tribunal ("the ET"), which required them to be 
"workers" for the purposes of section 230(3)(b) Employment 
Rights Act 1996 ("ERA"), regulation 36(1) Working Time 
Regulations 1998 ("WTR") and section 54(3) National Minimum 
Wage Act 1998 ("NMWA"). The ET concluded that any Uber driver 
who had the Uber app switched on, was within the territory in 
which they were authorised to work (here, London) and was able 

[2018] IRLR 
97 
February 

[2018] 
I.C.R. 453 
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and willing to accept assignments was working for Uber London 
Ltd ("ULL") under a "worker" contract and was, further, then 
engaged on working time for the purposes of regulation 2(1) WTR.  
The Appellants ("Uber") appealed, contending (relevantly) as 
follows:  
(1) That the ET had erred in law in disregarding the written 
contractual documentation. There was no contract between the 
Claimants and ULL but there were written agreements between 
the drivers and Uber BV and riders, which were inconsistent with 
the existence of any worker relationship. Those agreements made 
clear, Uber drivers provided transportation services to riders; ULL 
(as was common within the mini-cab or private hire industry) 
provided its services to the drivers as their agent. In finding 
otherwise, the ET had disregarded the basic principles of agency 
law.  
(2) The ET had further erred in relying on regulatory requirements 
as evidence of worker status.  
(3) It had also made a number of internally inconsistent and 
perverse findings of fact in concluding that the Claimants were 
required to work for Uber. 
(4) It had further failed to take into account relevant matters relied 
on by Uber as inconsistent with worker status and as, on the 
contrary, strongly indicating that the Claimants were carrying on a 
business undertaking on their own account.  
Held: dismissing the appeal 
The ET had been entitled to reject the characterisation of the 
relationship between Uber drivers and Uber, specifically ULL, in the 
written contractual documentation. It had found (applying 
Autoclenz Ltd v Belcher and Ors [2011] ICR 1157 SC(E)) that the 
reality of the situation was that the drivers were incorporated into 
the Uber business of providing transportation services, subject to 
arrangements and controls that pointed away from their working 
in business on their own account in a direct contractual 
relationship with the passenger each time they accepted a trip. 
Having thus determined the true nature of the parties' bargain, the 
ET had permissibly rejected the label of agency used in the written 
contractual documentation. The ET had not thereby disregarded 
the principles of agency law but had been entitled to consider the 
true agreement between the parties was not one in which ULL 
acted as the drivers' agent.  
In carrying out its assessment in this regard, the ET was not obliged 
to disregard factors simply because they might be seen as arising 
from the relevant regulatory regime; that was part of the overall 
factual matrix the ET had to consider. In any event, in this case, the 
ET's findings on control were not limited to matters arising merely 
as a result of regulation.  
In considering the ET's findings, it was necessary to have regard to 
its Judgment as a whole. Doing so, it was apparent that they were 
neither inconsistent nor perverse. In particular, the ET had 
permissibly concluded there were obligations upon Uber drivers 

http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKSC/2011/41.html
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that they should accept trips offered by ULL and that they should 
not cancel trips once accepted (there being potential penalties for 
doing so). It was, further, no objection that the ET's approach 
required the drivers not only to be in the relevant territory, with 
the app switched on, but also to be "able and willing to accept 
assignments"; that was consistent with Uber's own description of a 
driver's obligation when "on-duty". These findings had informed 
the ET's conclusions not just on worker status but also on working 
time and as to the approach to be taken to their rights to minimum 
wage. Inevitably the assessment it had carried out was fact- and 
context-specific. To the extent that drivers, in between accepting 
trips for ULL, might hold themselves out as available to other PHV 
operators, the same analysis might not apply; hence the ET's 
observation that it would be a matter of evidence in each case 
whether and for how long a driver remained ready and willing to 
accept trips for ULL.  

For a consideration of this case see Duggan QC on Contracts 
at 5.3.16-20. 

GILHAM V MINISTRY OF JUSTICE 
[2017] EWCA Civ 2220 
LADY JUSTICE GLOSTER 
(Vice President of the Court of Appeal (Civil Division)) 
LORD JUSTICE UNDERHILL 
and 
LORD JUSTICE SINGH 
A district judge was not a ‘worker’ under S.230(3) of the 
Employment Rights Act 1996 for the purposes of claiming 
whistleblower protection under S.47B because she was not 
engaged under a contract for services or a contract of 
employment. Her core rights and obligations as a judicial office 
holder derived from statute and not from any relationship with the 
Lord Chancellor. S.230(3) did not need to be construed more 
widely in order to protect her right to freedom of expression under 
Article 10 of the European Convention on Human Rights, since that 
right was enforceable against a public authority in the ordinary civil 
courts under S.7 of the Human Rights Act 1998. Furthermore, 
there was no difference of treatment on the ground of any ‘other 
status’ for the purposes of Article 14 of the Convention. 

For a consideration of this case see Duggan QC on Contracts 
at 1.79, 5.11.6,  P68. 

[2018] IRLR 
315, April 
2018 

[2018] 
I.C.R. 827 

 

CHRISTA ACKROYD MEDIA LTD V REVENUE AND CUSTOMS 
COMMISSIONERS 
(2018) UKFTT 69 (TC) (FTT (Tax)) 
CAM Ltd is  a “personal service company”. HMRC have issued 
determinations to CAM Ltd in respect of income tax and notices of 
decision in respect of national insurance. Those determinations 
and decisions were made on the basis of the “intermediaries 
legislation” contained in sections 48-61 Income Tax (Earnings and 
Pensions) Act 2003 (“ITEPA 2003”) and equivalent provisions in the 
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Social Security Contributions (Intermediaries) Regulations 2000 
(“the 2000 Regulations”). HMRC made the determinations and 
decisions on the basis that the hypothetical contract between the 
BBC and Ms Ackroyd which must be considered pursuant to the 
intermediaries legislation would have been a contract of service 
rather than a contract for services. In slightly simplified terms, 
HMRC contended that Ms Ackroyd’s status for the purposes of the 
intermediaries legislation was that of an employee and that CAM 
Ltd should account for tax and national insurance accordingly. Ms 
Ackroyd contended that her status for the purposes of the 
intermediaries legislation was  that of a self-employed contractor, 
and there was no further liability on the part of CAM Ltd.  
The Tribunal considered all the factors  and the relative weight 
attaching to those factors. The most significant factors in the 
present case included the fact that the BBC could control what 
work Ms Ackroyd did pursuant to the hypothetical contract. It was 
a 7 year contract for what was effectively a full time job. Standing 
back and making an overall qualitative assessment of the 
circumstances it considered that Ms Ackroyd was an employee 
under the hypothetical contract. If the services provided by Ms 
Ackroyd were provided under a contract directly between the BBC 
and Ms Ackroyd, then Ms Ackroyd would be regarded for income 
tax purposes as an employee of the BBC. It acknowledged that this 
was a value judgement. It is in the nature of a value judgement 
that different people may come to different conclusions. It did not 
criticise Ms Ackroyd for not realising that the IR35 legislation was 
engaged. She took professional advice in relation to the 
contractual arrangements with the BBC and she was encouraged 
by the BBC to contract through a personal service company. 

For a consideration of this case see Duggan QC on Contracts 
at 5.4.16. 

ADDISON LEE LTD v MR C GASCOIGNE 
UKEAT/0289/17 
THE HONOURABLE MR JUSTICE SOOLE 
MRS C BAELZ 
MS P TATLOW 
SUMMARY 
WORKING TIME REGULATIONS - Worker 
WORKING TIME REGULATIONS - Holiday pay 
The Claimant was a cycle courier with the Respondent. The ET 
upheld his claim that he was a 'limb (b) worker' within the meaning 
of Regulation 2 of the Working Time Regulations ("WTR"); and in 
consequence entitled to holiday pay thereunder. In doing so it held 
that the written terms of contract between the parties, describing 
G as an 'independent contractor', did not reflect the reality of the 
relationship; and that, during the period when G was 'logged on' to 
the Respondent's app, there was a contract with mutual 
obligations for 'jobs' to be offered and accepted.  
The Respondent appealed on two grounds.  

  [2018] I.C.R. 
1826 

IDS Brief 2018, 1095, 
6-8 

http://www.bailii.org/uk/cases/UKEAT/2018/0289_17_1105.html


DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2018 

 

 

michael@dugganqc.com  info@dugganpress.com  

78 

First, that on the facts as found by the ET, there was no basis to 
conclude that G was under any legal obligation to work, i.e. to 
accept jobs offered to him when logged on. His decision whether 
or not to do so (as with his entitlement to log on or off at will) was 
a matter for his whim and fancy. Accordingly the claim must fail for 
lack of the necessary mutuality of obligation.  
Further or alternatively, that the ET's 'multi-factorial assessment' 
that G had the status of a 'limb (b) worker' was vitiated by factual 
error and should be remitted to another Tribunal.  
The EAT rejected both grounds of appeal.  

For a consideration of this case see Duggan QC on Contracts 
at 5.3.30. 

DYNASYSTEMS FOR TRADE AND GENERAL CONSULTING LTD 
AND OTHERS V MOSELEY 
UKEAT/0091/17 
THE HONOURABLE MR JUSTICE LANGSTAFF 
(SITTING ALONE)  
SUMMARY 
CONTRACT OF EMPLOYMENT 
A contract of employment was entered into by the Claimant. When 
dismissed he claimed that the dismissal was both unfair and 
wrongful, and that the appropriate Respondent amongst a group 
of companies (whom he said was the Second Respondent to the 
claim) was in breach of the contract it had made with him. The 
First Respondent, another member of the group, argued that it 
was the true contracting entity, since a written contract had been 
entered into with it. A written contract was entered into with the 
First Respondent, but on the same day the Claimant was given a 
letter to the passport office from the Second Respondent as if it 
was his employer. The Employment Tribunal concluded that the 
parties would never have, and did not at the time of entering the 
contract, intend that the Claimant would work for the First 
Respondent (which had no place at which he could have worked); 
the First Respondent appealed. Each of four grounds was 
considered and rejected. 

For a consideration of this case see Duggan QC on Contracts 
at 1.112. 

   

PIMLICO PLUMBERS V GARY SMITH 
[2018] UKSC 29 
Lady Hale, President, Lord Wilson, Lord Hughes, Lady Black, 
Lord Lloyd-Jones 
The dominant feature of Mr Smith's contract was that he should 
perform the work himself. H he did not have an unfettered right to 
substitute. Although Mr Smith had the ability to swap a shift with 
another Pimlico Plumber this was  qualified. Mr Smith was able to 
reject work and bore some financial risk, but this did not outweigh 
the factors pointing against Pimlico Plumbers being a client. The 
company controlled Mr Smith's uniform and his administrative 
duties, as well as when and how much payment he received. The 

[2018] IRLR 
872 
September 

[2018] 
I.C.R. 1511 

IDS Brief 2018, 1098, 
8-10 

http://www.bailii.org/uk/cases/UKEAT/2018/0091_17_2501.html
http://www.bailii.org/uk/cases/UKEAT/2018/0091_17_2501.html
http://www.bailii.org/uk/cases/UKSC/2018/29.html


DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2018 

 

 

michael@dugganqc.com  info@dugganpress.com  

79 

relationship of subordination was a key indicator that Pimlico 
Plumbers was not a client of Mr Smith. The Claimant was a worker. 

For a consideration of this case see Duggan QC on 
Contracts at 1.80-1.84, 1.90, 1.98 and in detail at 
5.3.31-5.3.40. 
 

HAFAL LTD V LANE-ANGELL 
UKEAT/0107/17 (8 June 2018) 
THE HONOURABLE MR JUSTICE CHOUDHURY 
(SITTING ALONE)  
SUMMARY 
CONTRACT OF EMPLOYMENT - Whether established 
JURISDICTIONAL POINTS - Worker, employee or neither 
The Tribunal erred in concluding that there was an overarching 
contract so as to give rise to an employment contract. The terms of 
appointment, which were not properly taken into account, 
provided that there was no obligation to provide or accept work, 
and the other features of the relationship were not inconsistent 
with those terms. Accordingly, the Claimant was not an employee 
of the Respondent. “There was an expectation that the Claimant 
would be able to provide work should she be contacted whilst on 
the rota. However, there is no finding that the Claimant was 
obliged to provide any or any minimum number of dates of 
availability, certainly not for the period before 1 May 2015. It is a 
trite observation that an expectation that the Claimant would 
provide work is not the same as an obligation to do so.” 

For a consideration of this case see Duggan QC on Contracts 
at 1.86. 

   

ADDISON LEE LTD v (1) M LANGE (2) M OLSZEWSKI (3) M 
MORAHAN 
UKEAT/0037/18  

EAT (Judge David Richardson, C Edwards, MV McArthur) 
14/11/2018 

An employment tribunal had not erred in law in finding that drivers 
for a professional private hire taxi firm were workers within the 
Working Time Regulations 1998 reg.2(1) and that the time spent 
logged on to that firm's system other than break times was 
"working time". 

  IDS Brief 2018, 1107, 
15-17 

GUNNY V GREAT ORMOND STREET FOR CHILDREN NHS 
FOUNDATION TRUST & ORS  
UKEAT/0241/17/DA 
THE HONOURABLE MR JUSTICE CHOUDHURY 
(SITTING ALONE)  

The Claimant and a colleague are consultant neuroradiologists 
employed by the First Respondent at Great Ormond Street 
Hospital for Children NHS Foundation Trust (described as the 'day 
job' by the ET). Both doctors undertook private work for other 
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hospitals. They were part of a group of consultant 
neuroradiologists, which provided services to the Second 
Respondent, HCA International ("HCA") pursuant to a written 
agreement between HCA and the group. On 1 July 2016, the 2015 
agreement was terminated. The Claimant claimed that a new 
agreement was formed comprising either male doctors or female 
doctors without children. The Claimant claimed that as a female 
doctor with children, she was unlawfully excluded from the group. 
The questions before the ET were: (1) Were the contracts entered 
into by the Claimant and her colleague as individuals personally to 
do work? and (2) If they were, were the individuals "employed 
under" those contracts? The ET ruled that there was an unfettered 
right to substitute within the group and she was not employed by 
the Second Respondent. The Claimant appealed. 

The appeal is dismissed.  The Tribunal decided that the Claimant 
was not in employment in the extended sense.  That conclusion 
was reached not just on the basis that the Claimant was party to a 
“group contract” but on all the circumstances relevant to the 
issue.  The main plank on which the Claimant’s appeal rests 
therefore falls away.  There was no “lacuna” in the legislation as 
suggested since the Tribunal did not conclude that any worker 
providing services through a group arrangement was thereby 
excluded from the protection of the Equality Act 2010.  Whether 
or not an employee was entitled to the protection depended on 
whether she satisfied the requirements of the statute.  On the 
facts of this case, the Claimant did not satisfy those requirements 
in that, as the Tribunal found, she was not employed under a 
contract personally to do work. 

 

LEYLAND AND OTHERS V HERMES PARCELNET LTD 
[2018] UKET 1800575/2017 (22 June 2018) 
EMPLOYMENT JUDGE DAVIES 
An employment tribunal held that couriers of Hermes were 
workers despite being classed as self-employed.  

See Duggan QC on Contracts at 5.3.30. 

 

   

MORRISON V ABERDEIN CONSIDINE AND COMPANY 

18.7.18, EATS 0018/17 

SUMMARY  
Jurisdictional Points – Worker/ Employee or Neither  
The claimant, a solicitor, had for many years been a “salaried 
partner” in the respondent law firm. She raised a number of 
claims, some of which required her to have been an employee of 
the firm in order for the Tribunal to have jurisdiction to deal with 
them. The Tribunal determined after a hearing that she was not an 
employee, but was a partner. On an appeal by the claimant in 
which she contended that the Tribunal had erred in approach, held 

  IDS Brief 2018, 1104, 
18 
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;- (i) That as the term salaried partner had no meaning in law, the 
facts and circumstances had to be examined carefully in order to 
assess the nature of the parties’ relationship and the true 
agreement between them (ii) that while there was no rule 
requiring the Tribunal to address the terms of the partnership 
agreement first              (Williamson & Soden v Briars 
UKEAT/0611/10/DM, [2011] UKEAT 0611_10_2005), it was 
permissible to do so and logical in the circumstances of the present 
case and (iii) that it was not erroneous for the Tribunal to take the 
partnership agreement as a starting point and then assess all of the 
adminicles of evidence consistent and inconsistent with the 
claimant’s position that she was an employee not a partner before 
reaching a conclusion. Both the approach taken and the conclusion 
reached were accordingly permissible.  
  Appeal dismissed.  
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EQUAL PAY 

MCNEIL & ORS V HM REVENUE & CUSTOMS  
[2018] UKEAT 0183_17_2702 (27 February 2018) 
UKEAT/0183/17 
MRS JUSTICE SIMLER DBE 
PRESIDENT 
SUMMARY 
EQUAL PAY ACT - Indirect discrimination 
1. Having abandoned a previously pleaded allegation that median 
average pay statistics showed a significant and persistent disparity 
favouring men in two particular grades (both in London and 
nationally), and having expressly accepted that since 2008 mean 
average pay differences between men and women in Grade 7 and 
6 did not reflect long-term and persistent differences that are 
statistically significant, the focus of the Claimants' case in the 
Employment Tribunal was the 'core allegation' that the 
Employment Judge should determine whether particular 
disadvantage had been established simply on the basis of an 
analysis of the differential distribution of men and women within 
the pay scale that showed "clustering of women towards the lower 
end of the pay scales and men towards the upper end …", rather 
than on the basis of an analysis of differences in the basic pay of 
men and women in the relevant grades. The Employment Judge 
concluded that particular disadvantage was not established, and 
the Claimants appealed. 
2. The issues that arose on appeal were: 
(i) what is the appropriate method for testing or establishing 
particular disadvantage in this case and whether as a matter of 
law, the Employment Judge was correct to exclude (to the extent 
he did) the distribution analysis as establishing particular 
disadvantage. 
(ii) Whether, if correct in relation to the first issue, there is no need 
to remit to the Employment Tribunal because the evidence 
demonstrates that the only possible conclusion is that particular 
disadvantage has been established. 
(iii) Whether the 'Armstrong' line of cases survives Essop/Naeem. 
(iv) In relation to individual disadvantage whether the Respondent 
is right that some further individual connection is required in order 
to demonstrate individual disadvantage. 
3. There was no error of law or principle by EJ Snelson, and 
grounds 1 & 2 failed.  
4. EJ Snelson did not exclude a distribution analysis entirely from 
his consideration; nor did he focus exclusively on an inappropriate 
comparison of average total basic pay. Rather at paragraph 43, in 
the context of the Claimants' concession that the average basic pay 
figures showed no significant long-term differences between the 
basic pay of men and women in either of the two grades, the 
Employment Judge held that distribution could not be equated 

[2018] IRLR 
398, May 
2018 

[2018] 
I.C.R. 1529 

IDS Brief 2018, 1093, 
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with, or allowed to supplant pay. In other words, a distribution 
analysis on its own said nothing about pay. It might indicate a 
problem to be investigated, but on its own, it said nothing about 
actual differences in pay. More fundamentally, the distribution 
analysis ignored what EJ Snelson described as the "undisputed 
reality" that the average basic pay figures showed no significant 
long-term differences between the basic pay of men and women in 
either of the two grades, and was therefore not reliable and did 
not substantiate the case on particular disadvantage. That 
conclusion disposed of the appeal. 
5. As to (iii) to the extent that the line of authority based on 
Armstrong v Newcastle upon Tyne NHS Hospital Trust [2006] IRLR 
124, CA, has been understood as holding that it is open to a 
respondent to rebut a finding made of particular disadvantage by 
showing that the underlying reason for the particular disadvantage 
was not itself related to the protected characteristic in issue, it is 
inconsistent with the ratio of Essop/Naeem and can no longer be 
regarded as good law. 
6. As to (iv) no further connection would have had to be shown if it 
was established that length of service as a determinant of pay 
caused women disproportionately to be paid less than their male 
comparators and caused each claimant that disadvantage. 
 

READING BOROUGH COUNCIL V JAMES AND ORS 
UKEAT/0222/17 
MRS JUSTICE SIMLER DBE 
(PRESIDENT) 
SITTING ALONE 
SUMMARY 
EQUAL PAY 
This appeal raises a short point of law concerning the temporal 
scope of a pay comparison in proceedings based on equal pay for 
work of equal value brought under the Equal Pay Act 1970. 
The Claimants sought arrears of pay dating back to 2002, 
comparing themselves with two comparators in post from that 
time and found to be doing work of equal value to the women. 
With effect from 6 April 2006 Mr Coleman was promoted to a 
different role; and with effect from 1 May 2011 Mr Peever's role 
was assimilated onto a Single Status Scheme at a lower rate of pay. 
There were other male highways operatives who remained 
employed and were available as comparators for equal pay 
purposes. The Respondent argued that the Claimants could not 
compare themselves with Mr Coleman for the purposes of 
calculating their arrears claims from 6 April 2006 onwards, or Mr 
Peever from 1 May 2011. The ET rejected those contentions; and 
the Claimants' losses were assessed by reference to Mr Coleman's 
pay from 6 April 2006, frozen as at 5 April 2006; and Mr Peever's 
pay at a level frozen prior to assimilation. 
The Respondent appealed. It accepted that where a comparator is 
in post during the whole period of comparison then the sex 

[2018] IRLR 
790 
September  

[2018] 
I.C.R. 1839 

IDS Brief 2018, 1102, 
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equality clause operates with respect to that individual, but argued 
the position is different if he leaves during the comparison period, 
and other potential comparators remain because he is no longer 
an individual who "is employed" on work of equal value (see 
s.1(2)(c) Equal Pay Act 1970). The reasoning in Sorbie v Trust House 
Forte Hotels Ltd [1977] ICR 55 and Sodexo Ltd v Gutridge [2009] 
ICR 70 (EAT) could be distinguished. A statutory modification 
occurred by reason of the continued employment of actual but 
different male highways operatives who were available as 
comparators. 
The appeal failed and was dismissed: 
(i) There is no temporal limitation or other provision in the Equal 
Pay Act that restricts the continued implication of the equalised 
term in any way.  
(ii) Once the necessary conditions are satisfied a presumption that 
there is an equality clause to be read into the contract arises and 
the less favourable term of the woman's contract is treated as 
modified so as not to be less favourable. In other words, the 
implied contractual right to pay at the higher rate referable to Mr 
Coleman and/or Mr Peever crystallised in 2002 and has and will 
continue until the women's contracts are validly varied or 
terminated. 
(iii) No operative variation occurred (bringing an end to the 
equality clause modification based on these comparators' 
earnings) because a different (albeit potentially valid) comparator 
continued in post while the chosen comparator did not. On Mr 
Coleman's promotion, the necessary conditions for the automatic 
operation of an implied equality clause in the Claimants' contracts 
based on the other male highway operatives cannot have been 
satisfied because no term in the Claimants' contracts was less 
favourable than the terms of the other male highways operatives' 
contracts. It was the other way around: the Claimants already had 
statutorily implied contractual rights to higher pay by 2006 when 
Mr Coleman was promoted.  
(iv) The argument is unsupported by authority. It is inconsistent 
with Sorbie and Sodexo: once contractual rights to equal pay 
crystallise, those rights continue until lawfully varied or 
terminated. The focus is on lawful changes to the women's 
contracts and not on the fortuitous continued presence or 
otherwise of the chosen comparator in the same role.  
FARMAH V BIRMINGHAM CITY COUNCIL  

UKEAT/0286/15/JOJ, UKEAT/0289/15/JOJ,  

UKEAT/0009/16/JOJ, UKEAT/0059/16/DM & 

UKEAT/0227/16/JOJ 

MRS A FARMAH & OTHERS v BIRMINGHAM CITY COUNCIL 

(1) MR A FENTON (2) MRS D FAIRLEY (3) MISS L HARPER v 
ASDA STORES LTD, SAINSBURY’S SUPERMARKET LTD v MRS A 
AHMED & OTHERS 

[2017] IRLR 
785 
Sept 

 [2018] 

I.C.R. 

921 

IDS Brief 1074 
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THE HONOURABLE MR JUSTICE LEWIS 

(SITTING ALONE) 

SUMMARY 
PRACTICE AND PROCEDURE - Striking-out/dismissal 
Procedure – Rule 9 of the Tribunal Procedure Rules 2013 -  Equal 
Pay Claims - Inclusion of Claims by Two or More Claimants On the 
Same Claim Form – Whether Irregular – Whether Discretion to 
Strike out – Whether Appropriate to Exercise Discretion to Strike 
Out Claims or Waive Any Irregularity 
These five appeals concerned claims for equal pay.  Three appeals 
concerned claims brought, largely, by female retail staff working in 
different jobs in supermarkets who claimed they were performing 
equal work with men working in distribution centres.  Women 
doing different jobs included their claims in the same claim forms.  
Some men also included claims within the same claim form 
contending that, if the female Claimants were successful, then they 
did equal work with those successful female Claimants.  Two of the 
appeals involved claims by women undertaking different jobs in 
local government who claimed that their work was equal work 
with men performing a variety of jobs.  The Respondents 
contended that the Claimants’ claims were not based on the same 
set of facts within the meaning of Rule 9 of the Tribunal Procedure 
Rules 2013 and their claims should be struck out. 
Rule 9 required a Tribunal to identify the complaints that the 
Claimants were making, then identify the set of facts upon which 
those complaints was based or founded and then to consider if the 
sets of facts were the same.  In the context of a claim for equal 
pay, that is a claim contending breach of an equality clause 
included in a contract of employment by virtue of the Equality Act 
2010, claims made by female Claimants doing different work, or 
jobs, were not based on the same set of facts as the claims 
involved a comparison of different jobs with the work of the male 
comparators.  Similarly, claims made by male Claimants were not 
based on the same set of facts as they sought to compare their 
work with the work of female Claimants not with other male 
comparators.  The Judgment sets out the appropriate approach to 
the discretion to strike out claims or waive the irregularity. 
Equal pay claims involving claimants doing different jobs cannot be 
included on the same claim form under rule 9 of the Tribunal Rules 
2013, which allows multiple claims to be combined if they are 
'based on the same set of facts'. 
BARNARD v HAMPSHIRE FIRE & RESCUE 
EAT (Judge Martyn Barklem) 12/10/2018 
In an equal pay claim, an employment tribunal had reached a 
perverse conclusion in holding that the employee's complaint was 
out of time because her "stable working relationship" with her 
employer had ended when she was promoted within the business. 
The tribunal had made only brief factual findings and had not 
explored the nature and extent of the changes between the roles. 
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Moreover, its failure to identify the applicable test and the factors 
in play meant that its findings were not Meek compliant. 

ASDA STORES LTD V BRIERLEY  
UKEAT/0011/17/DM 
THE HONOURABLE MR JUSTICE KERR 
(SITTING ALONE) 
SUMMARY 

EQUAL PAY ACT - Article 141/European law 

EQUAL PAY ACT - Equal value 

EQUAL PAY ACT - Other establishments 

 1.               Although the point is not acte clair, the better view is 
that article 157 of the Treaty on the Functioning of the European 
Union is directly effective in a claim founded on equal pay for work 
of equal value.  The Appeal Tribunal declines to make a reference 
to the Court of Justice of the European Union seeking a 
determination of this (or any) point. 

 2.               Where there is a “single source” of pay and conditions 
for both claimant and comparator, a comparison between them is 
permitted independently of whether unequal treatment arises 
from legislation or collective agreements and whether or not the 
employment is in the same establishment or service. 

 3.               Where no comparator works at the establishment 
where the claimant is employed, comparison is permitted applying 
the North hypothetical test.  The better view is that the North 
hypothetical test remains good law and has survived the 
replacement of section 1(6) of the Equal Pay Act 1970 by section 
79 of the Equality Act 2010. 

 4.               The Employment Judge did not err in law in deciding 
that the law is as stated above.  He did not misapply the law.  Nor 
were any of his findings of fact perverse.  He reached conclusions 
that were open to him on the facts.  There is no basis for 
interfering with his decision that the Claimants can compare 
themselves with their chosen comparators. 
Female retail staff could compare themselves to mainly male 
workers in distribution centres. Asda's executive board amounted 
to a “single source” under EU law of pay and conditions for both 
the claimants and the comparators which was capable of rectifying 
the inequality. The Claimants could also could use domestic law to 
bring the claim on the basis that they were in “the same 
employment” as their comparators, even though no comparator 
worked in the same establishment, by relying on the decision in 
North v Dumfries & Galloway Council that if a hypothetical 
comparator were to transfer to do his present job at a claimant's 
place of work, he would largely retain his present terms and 
conditions. 

[2017] IRLR 
1058 
December 

[2018] 
I.C.R. 384 
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FIXED TERM For an outline of fixed term contracts, see, Duggan QC on Contracts, Chapter 5.6. 

ROYAL SURREY COUNTY NHS FOUNDATION TRUST V 
DRZYMALA  
[2018] UKEAT 0063_17_1101  
(11 January 2018) 
UKEAT/0063/17 
THE HONOURABLE MR JUSTICE KERR  
MR D J JENKINS OBE 
MR M SIBBALD 
SUMMARY 
UNFAIR DISMISSAL - Reason for dismissal including substantial 
other reason 
UNFAIR DISMISSAL - Reasonableness of dismissal 
An employer who complies with the non-discrimination regime in 
the Fixed-Term Employees (Prevention of Less Favourable 
Treatment) Regulations 2002, as between permanent staff and 
those on fixed-term contracts, does not necessarily act fairly under 
section 98(4) of the Employment Rights Act 1996 where the 
employer does not renew the employee's fixed-term contract. 
The question of fairness of the dismissal depends, in the normal 
way, on the facts of the case and the application of the fairness 
test in section 98(4) to the facts. Dismissals by non-renewal of a 
fixed-term contract are likely to be potentially fair for "some other 
substantial reason" but are not a special case attracting different 
considerations from those ordinarily considered under section 
98(4) of the 1996 Act. 
The Tribunal below did not err in law either by substituting its own 
view for that of the employer on the issue of fairness, nor by 
placing too high a burden on the employer when deciding that it 
should have offered to discuss possible alternative employment 
with the employee; nor by misunderstanding the Respondent's 
submissions; nor by acting perversely when deciding that the 
employer had dismissed the employee unfairly. 

Duggan QC on Contracts at 5.6.46. 

  IDS Brief 2018, 1091, 
8 

HUBERTUS JOHN V FREIE HANSESTADT BREMEN 
Case C-46/17 
(2018) 
The extension of a contract of employment beyond the normal 
retirement age may be of limited duration and was not an abuse of 
fixed term contracts. 
1.      Article 2(2) of Council Directive 2000/78/EC of 27 November 
2000 establishing a general framework for equal treatment in 
employment and occupation must be interpreted as meaning that 
it does not preclude a national provision such as that at issue in the 
main proceedings, to the extent that it makes the postponement 
of the date of termination of employment of workers who have 
reached the legal qualifying age for a retirement pension subject to 
the agreement of the employers given for a fixed term. 
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2.      Clause 5(1) of Framework agreement on fixed-term work 
concluded on 18 March 1999, in the annex to Council Directive 
1999/70/EC of 28 June 1999 concerning the framework agreement 
on fixed-term work concluded by ETUC, UNICE and CEEP, must be 
interpreted as meaning that it does not preclude a national 
provision, such as that at issue in the main proceedings, in so far as 
it permits the parties to a contract of employment, without 
additional requirements, indefinitely to postpone, by common 
agreement during the course of the employment relationship, 
including on more than one occasion if necessary, the agreed date 
of termination related to reaching the normal retirement age, 
simply because that worker, by reaching the normal retirement 
age, is entitled to a retirement pension. 

 

MONTERO MATEOS V AGENCIA MADRILENA DE ATENCION 
SOCIAL DE LA CONSEJERIA DE POLITICAS SOCIALES Y 
FAMILIA DE LA COMUNIDAD AUTONOMA DE MADRID (C-
677/16) EU:C:2018:393 (05 JUNE 2018);  
GRUPO NORTE FACILITY SA V MOREIRA GOMEZ (C-574/16) 
EU:C:2018:390 (05 JUNE 2018) 
A Spanish law entitling fixed-term workers to lower termination 
payments than permanent staff does not breach the Fixed-Term 
Work Directive (1999/70/EC).  
Clause 4(1) of the framework agreement on fixed-term work 
concluded on 18 March 1999, which is annexed to Council 
Directive 1999/70/EC of 28 June 1999 concerning the framework 
agreement on fixed-term work concluded by ETUC, UNICE and 
CEEP, must be interpreted as not precluding national legislation 
which does not provide for any compensation to be paid to 
workers employed under a fixed-term contract entered into in 
order to cover a post temporarily while the selection or promotion 
procedure to fill the post permanently takes place, such as the 
temporary replacement contract at issue in the main proceedings, 
on expiry of the term for which that contract was concluded, 
whereas compensation is payable to permanent workers where 
their employment contract is terminated on objective grounds. 

See Duggan QC on Contracts at 5.6.46. 

[2018] IRLR 
970 
October 
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GARDEN LEAVE See Duggan on Contracts, Chapter V17-45 

FAIETA V ICAP MANAGEMENT SERVICES LTD 
[2017] EWHC 2995 (QB) 
MRS JUSTICE MOULDER 
In July 2014, Mr Faieta was placed on garden leave and he  was 
wrongfully  dismissed in November 2015. He sought damages for 
alleged breach of contract in placing him on garden leave arguing 
that the company  was in breach of an implied term of rationality 
and/or an implied term of trust and confidence in placing him on 
garden leave. The garden leave clause conferred a discretion on 
the company but it was argued that such a discretion was not 
untrammelled. The Claimant  argued that the company's reasons 
for putting him on leave '[did] not add up' and described the 
decision-making process as 'confused' and 'opaque'. He contended 
that no account had been taken of the impact upon the atrophy of 
his skills and his reputation.  
The claim was dismissed.  
Following Braganza, the question for the court was not whether 
the outcome for the claimant was objectively reasonable but 
whether the decision-making process was lawful and rational in 
the public law sense, that the decision was made rationally as well 
as in good faith and consistently with its contractual purpose. The 
court needed to consider the two limbs of the test: whether the 
right matters had been taken into account in reaching the decision 
and secondly whether, even though the right things had been 
taken into account, the result was so outrageous that no 
reasonable decision-maker could have reached it. 
It was a high hurdle for the claimant to establish irrationality. The 
contract did not require the company to take into account or to 
exclude any particular matter in deciding whether or not to place 
the claimant on garden leave. On the evidence, the reason for 
placing him on garden leave was that the revenues of the bond 
desk were declining and he had an entitlement to a guaranteed 
minimum bonus which in the view of the company was not 
sustainable against the background of declining revenues on the 
desk. The company therefore gave him a binary choice to accept a 
change in his contract to give up his guaranteed minimum bonus 
or to leave. As he was unwilling to accept a change in his contract 
terms, the company placed him on garden leave whilst it 
negotiated a settlement package. The decision-making process was 
not confused. Whilst the claimant was entitled to refuse to change 
his contract terms, the employer had a discretion under the 
contract to place him on garden leave and in the circumstances the 
decision to do so was not irrational 
There is an inevitable atrophy of skills through a period of garden 
leave. It did not however make the decision of the company to 
place the claimant on garden leave irrational in the circumstances. 
On the evidence, placing him on garden leave of itself would not 

[2018] IRLR 
227 
March 
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have had an adverse impact on his reputation such that this should 
have been taken into account by the company. It could not have 
been said that the company had taken into account matters which 
they ought not to have taken into account, or conversely, had 
refused to take into account or neglected to take into account 
matters which they ought to have taken into account 
There had not been a breach of the implied term of trust and 
confidence. The question was whether the company acted with 
'reasonable and proper cause'. The evidence established that the 
company had business reasons for its decision that were not 
arbitrary and that it acted with reasonable and proper cause. In so 
far as the duty was a duty to give reasons, it was clear that the 
claimant was aware of the reasons why he was placed on garden 
leave. No breach was established of the duty to give reasons. The 
claimant was not entitled to damages for the period which he 
spent on garden leave. 
See Duggan QC on Contracts at Chapter V19 for detailed 
consideration of garden leave. 
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HARASSMENT 

EVANS V XACTLY 
UKEATPA/0128/18/LA UKEATPA/0129/18 
HER HONOUR JUDGE STACEY 
(SITTING ALONE) 
SUMMARY 
HARASSMENT 
DISABILITY DISCRIMINATION - Disability related 
discrimination 
VICTIMISATION DISCRIMINATION - Protected disclosure 
The Employment Tribunal were best placed to make findings of 
fact about the context and office culture which it did, and which 
was necessary in order to understand the Claimant's allegations 
of harassment and victimisation as well as direct discrimination 
and section 15 disability discrimination. Having done so, the 
Tribunal was fully entitled to conclude that the comments 
complained of did not amount to harassment as defined in 
section 26 Equality Act 2010. In other contexts and 
circumstances they might have done, but harassment claims are 
highly fact sensitive and context specific. The other complaints 
also failed on the facts which were for the Tribunal to make and 
decide.  
See Duggan QC on Contracts at T254. 

   

Piepenbrock v LSE 
[2018] EWHC 2572 (QB) 
A colleague of the Claimant, Miss D, made sexual advances 
towards the Claimant which were rejected. She then went on to 
circulate allegations of the Claimant's alleged sexual impropriety to 
members of the faculty, an unknown number of the Claimant's 
former students, Duke University and The Economist. On 11 
December 2012 Miss D instigated a formal complaint procedure 
against the Claimant of which he was informed by the defendant 
on 12 December 2012. By midnight on 12 December the Claimant 
felt unable to continue to teach, he became ill and was seen by his 
general practitioner on 18 December 2012 who diagnosed an 
acute stress reaction. The Claimant never returned to work at the 
LSE. The LSE found Miss D's claim not proven. It was the Claimant's 
case that the defendant was vicariously liable for the actions of 
Miss D. The defendant was also in breach of contract and in breach 
of its duty to take reasonable care of the Claimant in its handling of 
Miss D's complaint.  As a result the Claimant suffered a severe 
depressive episode, which rendered him vulnerable to further 
episodes of depression.   
The court dismissed the claim. The question for the court was 
whether the Defendant's action or inaction created a foreseeable 
risk of injury to the Claimant against which it should have 
protected him. the court did not find that the development of the 
Claimant's depressive illness should have been reasonably 

   

http://www.bailii.org/uk/cases/UKEAT/2018/0128_18_1508.html
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/QB/2018/2572.html&query=(Piepenbrock)+AND+(v)+AND+(LSE)
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foreseen by the Defendant. 
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HOLIDAY PAY See Duggan QC on  Contracts at Chapter I which considers holiday  cases. 

THE SASH WINDOW WORKSHOP LTD AND ANOTHER V KING 
C-214/16 (EU:C:2017:914) 
Upon termination of his employment relationship,  the  Claimant 
sought to recover payment for annual leave, taken and not paid 
as well as not taken, for the entire period of his engagement. 
In a situation in which the employer grants only unpaid leave to 
the worker, such an interpretation would have resulted in the 
worker not being able to rely, before the courts, on the right to 
take paid leave per se. To do so he would have been forced to 

take leave without pay in the first place and then to bring an 
action to claim payment for it. Such a result was incompatible 
with art 7. A fortiori, in the case of a worker in a situation such as 
that of Mr King, under the EAT's interpretation, it would have 
been impossible for that worker to invoke, after termination, a 

breach of art 7 in respect of paid leave due but not taken, in 

order to receive payment in lieu under para 2. A worker such as 
Mr King would thus have been deprived of an effective remedy. 
Accordingly, art 7 and the right to an effective remedy set out in 
art 47 of the Charter precluded the worker having to take his 
leave first before establishing whether he had the right to be paid 
in respect of that leave. 
The very existence of the right to paid annual leave cannot be 

subject to any preconditions whatsoever, that right being 
conferred directly on the worker by the Directive. Thus, it was 
irrelevant whether or not, over the years, Mr King made requests 
for paid annual leave. Unlike in a situation of accumulation of 
entitlement to paid annual leave by a worker who was unfit for 
work due to sickness, an employer that does not allow a worker 
to exercise his right to paid annual leave must bear the 

consequences. 

(1)     Article 7 of Directive 2003/88/EC of the European Parliament 
and of the Council of 4 November 2003 concerning certain aspects 
of the organisation of working time, and the right to an effective 
remedy set out in art 47 of the Charter of Fundamental Rights of 
the European Union, must be interpreted as meaning that, in the 
case of a dispute between a worker and his employer as to 
whether the worker is entitled to paid annual leave under the first 
of those articles, they preclude the worker having to take his leave 
first before establishing whether he has the right to be paid in 
respect of that leave. 
(2)     Article 7 of Directive 2003/88 must be interpreted as 
precluding national provisions or practices that prevent a worker 
from carrying over and, where appropriate, accumulating, until 
termination of his employment relationship, paid annual leave 
rights not exercised in respect of several consecutive reference 
periods because his employer refused to remunerate that leave. 

[2018] IRLR 
142 
February 

[2018] 
I.C.R. 693 

IDS Brief 2018, 1085, 
3-6 

DUDLEY METROPOLITAN BOROUGH COUNCIL V 
WILLETTS 
No. UKEAT/0334/16/JOJ 
THE HONOURABLE MRS JUSTICE SIMLER DBE 
PRESIDENT 
(SITTING ALONE) 

[2017] IRLR 
870 
Oct  

[2018] 
I.C.R. 31 

IDS Brief 2017, 1077, 
3-5 

http://www.bailii.org/eu/cases/EUECJ/2017/C21416.html
http://employmentappeals.decisions.tribunals.gov.uk/Public/Upload/16_0334rjfhJWJOJ.doc
http://employmentappeals.decisions.tribunals.gov.uk/Public/Upload/16_0334rjfhJWJOJ.doc
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SUMMARY 
WORKING TIME REGULATIONS – Holiday Pay 
1.  Payment for voluntary overtime that is normally worked is 
within the scope of Article 7 and therefore within the concept of 
‘normal remuneration’ for the purposes of calculating Regulation 
13 holiday pay. 
2.  It was open to the Employment Tribunal in this case to conclude 
that the payments in issue were part of normal remuneration for 
the Claimants, and no error of law was made out. 
3.  The appeal was accordingly dismissed.  
The tribunal did not err in finding that remuneration linked 
to overtime work that was performed on a voluntary basis 
could be included in normal remuneration for calculating 
holiday pay. Similar reasoning is held to apply to out-of-
hours standby pay, call out allowance and mileage or travel 
allowance linked to these. 

See Duggan QC on Contracts at I48-I51. 

MRS L BRAZEL v THE HARPUR TRUST 
UKEAT/0102/17 
HIS HONOUR JUDGE MARTYN BARKLEM 
(SITTING ALONE) 
SUMMARY 
PART TIME WORKERS 
The Appellant (Claimant below) was a part-time music teacher 
working mostly during term-time. She had a contractual right to 
5.6 weeks holiday pay, mirroring her statutory right. Rather than 
calculating the basis for holiday pay by the methodology set out in 
section 224 Employment Rights Act 1996, the Respondent 
calculated it on the basis of 12.07% of her total pay over a year.  
The Employment Tribunal upheld this, holding that a principle of 
pro-rating should apply such and/or that the statutory scheme by 
which a week's pay was computed should, in the case of part-time 
workers who work fewer than 46.4 weeks per year, be read down 
such that holiday payment should be capped at 12.07% of 
annualised hours. 
The Employment Appeal Tribunal upheld the appeal. The Part-time 
Workers Regulations 2000 have as their the overriding principle 
the concept that part-time workers are not to be treated less 
favourably than full-time workers. There is no principle to the 
opposite effect, and thus no basis for the judicial amendment of a 
statutory scheme, the provisions of which are unambiguous. 

See Duggan QC on Contracts at I58. 

  IDS Brief 2018, 1092, 
11-12 

FLOWERS V EAST OF ENGLAND AMBULANCE TRUST 
UKEAT/0235/17 
THE HONOURABLE MR JUSTICE SOOLE 
(SITTING ALONE) 
SUMMARY 
WORKING TIME REGULATIONS - Holiday pay 
CONTRACT OF EMPLOYMENT - Implied 

  IDS Brief 2018, 1101, 
5-7 

http://www.bailii.org/uk/cases/UKEAT/2018/0102_17_0603.html
http://www.bailii.org/uk/cases/UKEAT/2018/0235_17_1604.html
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term/variation/construction of term 
The Claimant employees contended that the calculation of their 
holiday pay pursuant to (i) clause 13.9 of their contractual terms 
and conditions and/or (ii) Article 7 of the Working Time Directive 
2003/88/EC ("WTD") should take account of (a) non-guaranteed 
overtime and (b) voluntary overtime. The Respondent Trust 
conceded the WTD claim in respect of non-guaranteed overtime, 
following Bear Scotland Ltd v Fulton [2015] ICR 221; but otherwise 
resisted the claims. 
The ET allowed the contractual claims in respect of non-
guaranteed overtime, but dismissed the claims in respect of 
voluntary overtime. The Claimants appealed and the Respondent 
cross-appealed.  
The EAT allowed the Claimants' appeal on each basis and dismissed 
the Respondent's cross-appeal. The WTD claims were remitted for 
case-by-case assessment by the Tribunal: Dudley Metropolitan 
Borough Council v Willetts [2018] ICR 31 followed. On its proper 
construction, clause 13.9 included voluntary overtime and 
provided the basis of calculation. The claims were also remitted for 
that calculation to be made.  

See Duggan QC on Contracts at I51. 

TRIBUNAL UL BOTOSANI V DICU 
CJEU, JUDGMENT OF THE COURT (Grand Chamber) 
ECLI:EU:C:2018:799, 
EU:C:2018:799, [2018] EUECJ C-12/17 
Annual leave did not accrue during parental leave, when the 
contract of employment is suspended.  
On those grounds, the Court (Grand Chamber) hereby rules: 
Article 7 of Directive 2003/88/EC of the European Parliament and 
of the Council of 4 November 2003 concerning certain aspects of 
the organisation of working time is to be interpreted as not 
precluding a provision of national law, such as the provision at 
issue in the main proceedings, which, for the purpose of 
determining a worker’s entitlement to paid annual leave, as 
guaranteed by that article for a worker in respect of a given 
reference period, does not treat the amount of time spent by that 
worker on parental leave during that reference period as a period 
of actual work. 
The CJEU considered both the Working Time Directive and the 
Parental Leave Directive. For some purposes, the right to annual 
leave presupposes that the worker was actually at work but for 
others (such as sick leave or maternity leave) it doesn't. However, 
sick leave is usually not foreseeable, and beyond the control of the 
worker, and maternity leave protects a special situation and 
relationship. 

 

 [2018] IRLR 
1175,  
December  

  

Kreuziger v Land Berlin and Max-Planck-Gesellschaft zur 
Förderung der Wissenschaften eV v Shimizu  [2018] EUECJ C-
684/16, EU:C:2018:874, ECLI:EU:C:2018:874 

  IDS Brief 2018, 1107, 
5-7 

http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKEAT/2014/0047_13_0411.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKEAT/2017/0334_16_3107.html
http://www.bailii.org/eu/cases/EUECJ/2018/C1217.html
http://www.bailii.org/eu/cases/EUECJ/2018/C68416.html
http://www.bailii.org/eu/cases/EUECJ/2018/C68416.html
http://www.bailii.org/eu/cases/EUECJ/2018/C68416.html
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CJEU Grand Chamber  
The national legislation, at issue in the main proceedings, provided 
that, in the event that the worker did not ask to be able to exercise 
his right to paid annual leave during the reference period 
concerned, that worker lost, at the end of that period, the days of 
paid annual leave acquired under those provisions in that period, 
and, accordingly, the entitlement to payment of an allowance in 
lieu of annual leave not taken where the employment relationship 
is terminated. 
1.      Article 7 of Directive 2003/88/EC of the European Parliament and of 
the Council of 4 November 2003 concerning certain aspects of the 
organisation of working time and of Article 31(2) of the Charter of 
Fundamental Rights of the European Union must be interpreted as 
precluding national legislation such as that at issue in the main 
proceedings, under which, in the event that the worker did not ask to 
exercise his right to paid annual leave during the reference period 
concerned, that worker loses, at the end of that period - automatically 
and without prior verification of whether the employer had in fact 
enabled him to exercise that right, in particular through the provision of 
sufficient information - the days of paid annual leave acquired under 
those provisions in respect of that period, and, accordingly, his right to an 
allowance in lieu of paid annual leave not taken in the event that the 
employment relationship is terminated. It is, in that regard, for the 
referring court to determine, taking into consideration the whole body of 
domestic law and applying the interpretative methods recognised by it, 
whether it can arrive at an interpretation of that right capable of ensuring 
the full effectiveness of EU law. 
2.      In the event that it is impossible to interpret national legislation such 
as that at issue in the main proceedings in a manner consistent with 
Article 7 of Directive 2003/88 and Article 31(2) of the Charter of 
Fundamental Rights, it follows from the latter provision that a national 
court hearing a dispute between a worker and his former employer who 
is a private individual must disapply the national legislation and ensure 
that, should the employer not be able to show that it has exercised all 
due diligence in enabling the worker actually to take the paid annual 
leave to which he is entitled under EU law, the worker cannot be 
deprived of his acquired rights to that paid annual leave or, 
correspondingly, and in the event of the termination of the employment 
relationship, to the allowance in lieu of leave not taken which must be 
paid, in that case, directly by the employer concerned. 

http://www.bailii.org/eu/cases/EUECJ/2018/C68416.html
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HUMAN RIGHTS    

BENKHARBOUCHE V EMBASSY OF THE REPUBLIC OF 
SUDAN (SECRETARY OF STATE FOR FOREIGN AND 
COMMONWEALTH AFFAIRS AND OTHERS INTERVENING); 
JANAH V LIBYA (SECRETARY OF STATE FOR FOREIGN AND 
COMMONWEALTH AFFAIRS AND OTHERS INTERVENING) 
[2017] UKSC 62 
Lord Neuberger 
Lady Hale 
Lord Clarke 
Lord Wilson 
Lord Sumption 
The claimants were Moroccan nationals, who worked as 
domestic workers, one at the Libyan embassy in London, the 
other at the Sudanese embassy in London. Both commenced 
proceedings in the employment tribunal against the states that 
employed them. Some of their claims were based on EU law and 
some on domestic law. Both claims were dismissed on the basis 
that the employer states were immune under the State Immunity 
Act 1978.  
The Supreme Court held that, as a matter of customary 
international law, if an employment claim arises out of an 
inherently sovereign or governmental act of the foreign state, the 
state is immune. It is not always easy to determine which aspects 
of the facts giving rise to the claim are decisive of its correct 
categorisation, and the courts have understandably avoided 
over-precise prescription. Although the employment of certain 
diplomatic staff may be an exercise of sovereign authority if their 
functions are sufficiently close to the governmental functions of 
the mission, it is difficult to conceive of cases where the 
employment of purely domestic staff of a diplomatic mission 
could be anything other than an act of a private law character. 
However, the character of the employment is not always and 
necessarily decisive. A state's immunity may extend to some 
aspects of its treatment of its employees or potential employees 
that engage the state's sovereign interests, even if the contract of 
employment itself was not entered into in the exercise of 
sovereign authority. Moreover, the territorial connections 
between the claimant on the one hand and the foreign or forum 
state on the other can never be entirely irrelevant, even though 
they have no bearing on the classic distinction between acts done 
jure imperii and jure gestionis. This is because the core principle 
of international law is that sovereignty is territorial and state 
immunity is an exception to that principle. 
The right freely to appoint embassy staff means that a court of 
the forum state may not make an order that determines who is 
to be employed by the diplomatic mission of a foreign state. It 
may not specifically enforce a contract of employment with a 

[2018] IRLR 
123 
February 

[2017] ICR 
1327 
 
[2018] 1 All 
ER 662, 
[2017] 3 
WLR 957, 
[2018] 1 LRC 
650,  
167 NLJ 
7767,  
(2017) 
Times, 31 
October, 43 
BHRC 378, 
[2017] All ER 
(D) 84 (Oct) 

 

http://www.bailii.org/cgi-bin/format.cgi?doc=/uk/cases/UKSC/2017/62.html&query=(Benkharbouche)
http://www.bailii.org/cgi-bin/format.cgi?doc=/uk/cases/UKSC/2017/62.html&query=(Benkharbouche)
http://www.bailii.org/cgi-bin/format.cgi?doc=/uk/cases/UKSC/2017/62.html&query=(Benkharbouche)
http://www.bailii.org/cgi-bin/format.cgi?doc=/uk/cases/UKSC/2017/62.html&query=(Benkharbouche)
http://www.bailii.org/cgi-bin/format.cgi?doc=/uk/cases/UKSC/2017/62.html&query=(Benkharbouche)
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foreign embassy or make a reinstatement order in favour of an 
employee who has been dismissed. But a claim for damages for 
wrongful dismissal does not require the foreign state to employ 
any one. It merely adjusts the financial consequences of 
dismissal. No right of the foreign state is infringed by the 
assertion of jurisdiction in the forum state to carry out that 
adjustment. 

 

R (ON THE APPLICATION OF R) V NATIONAL POLICE CHIEF'S 
COUNCIL AND ORS; HIGH COURT (ADMIN) 
[2017] EWHC 2586 (Admin 
LORD JUSTICE FULFORD  
MR JUSTICE GREEN 
The High Court held that the Rehabilitation of Offenders Act 1974 
(Exceptions) Order 1975 SI 1975/1023, which provides that an 
individual applying to be a police constable must disclose all low-
level, historical cautions, is unlawful because it cannot be read or 
given effect in a way that is compatible with Article 8 of the 
European Convention on Human Rights. Although the Order was 
amended in 2013 in response to an earlier ruling that it was in 
breach of Article 8, the new rules are still insufficiently calibrated 
to avoid disproportionate interference with the right to a private 
life. 

  IDS Brief 
2018, 
1086, 5-8 

LÓPEZ RIBALDA AND OTHERS V SPAIN 
There was a violation of art 8 in relation to the covert video 
surveillance of supermarket employees. The covert video 
surveillance of an employee at his or her workplace had to be 
considered as a considerable intrusion into his or her private life. 
It entailed a recorded and reproducible documentation of a 
person's conduct at his or her workplace, which he or she, being 
obliged under the employment contract to perform the work in 
that place, could not evade. Therefore, the applicants' 'private 
life' within the meaning of art 8(1) was concerned by the 
measures. Every data collector had to inform the data subjects of 
the existence of a means of collecting and processing their 
personal data. In a situation where the right of every data subject 
to be informed of the existence, aim and manner of covert video 
surveillance was clearly regulated and protected by law, the 
applicants had a reasonable expectation of privacy.  
The covert video surveillance did not follow a prior substantiated 
suspicion against the applicants and was consequently not aimed 
at them specifically, but at all the staff working on the cash 
registers, over weeks, without any time limit and during all 
working hours. Consequently, the Court did not share the 
domestic courts' view on the proportionality of the employer's 
measures. The video surveillance, which took place over a 
prolonged period, did not comply with Spanish data protection 
law, and, in particular, an obligation to previously, explicitly, 
precisely and unambiguously inform those concerned about the 

[2018] 
IRLR 
358, 
April 
2018 

 IDS Brief 
2018, 
1089, 3-5 

http://www.bailii.org/ew/cases/EWHC/Admin/2017/2586.html
http://www.bailii.org/ew/cases/EWHC/Admin/2017/2586.html
http://www.bailii.org/cgi-bin/format.cgi?doc=/eu/cases/ECHR/2018/14.html&query=(López)+AND+(Ribalda)+AND+(others)+AND+(v)+AND+(Spain)
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existence and particular characteristics of a system collecting 
personal data. The rights of the employer could have been 
safeguarded, at least to a degree, by other means, notably by 
previously informing the applicants, even in a general manner, of 
the installation of a system of video surveillance and providing 
them with the information prescribed in the Personal Data 
Protection Act. Notwithstanding the Spanish state's margin of 
appreciation, the domestic courts failed to strike a fair balance 
between the applicants' right to respect for their private life 
under art 8 and their employer's interest in the protection of its 
property rights. Spain was ordered to pay each applicant €4,000 
in respect of non-pecuniary damage. Judge Dedov dissented on 
the finding of a breach of art 8, stating that the applicants should 
not have been legally allowed to profit from their own 
wrongdoing. Judge Poláčková and Judge Pastor Vilanova 
dissented on the award of damages, considering that the finding 
of a violation constituted in itself sufficient just satisfaction for 
the non-pecuniary damage. 
See Duggan QC on Contracts at chapter 2.226. and M116. 
ANTOVIĆ AND ANOR V MONTENEGRO 
European Court of Human Rights 
(70838/13) (ECHR) 
Two professors’ privacy rights under Article 8 of the European 
Convention on Human Rights were infringed by the University of 
Montenegro’s decision to install surveillance cameras in lecture 
theatres with a view to protecting the safety of property and 
people and monitoring teaching. 
See Duggan QC on Contracts at chapter 2.226. 

   

http://www.bailii.org/eu/cases/ECHR/2017/1068.html
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INDUSTRIAL ACTION 

MINISTRY OF JUSTICE V PRISON OFFICERS' ASSOCIATION  
[2017] EWHC 699 (QB) 
Section 127 made unlawful actions taken in relation to prison 
officers which might not have been unlawful if taken in the 
ordinary employment context. There was discontent amongst 
prison officers, and the defendant, the Prison Officers' 
Association (“POA”) had been campaigning for better pay and 
conditions on behalf of its members. The national executive 
committee of the POA adopted a proposal that members 
withdraw from voluntary tasks from 1 March 2017. That was to 
follow a branch meeting which was to take place at 7.30am on 1 
March by all branches outside their establishment, at which the 
contents of a briefing paper were to be read out. In response, the 
Secretary of State for Justice applied to the court for an urgent 
injunction seeking to prevent the briefing from taking place, on 
the basis that the briefing, and the further actions stated in it, 
constituted a breach of s.127 CJPOA. 
Leggatt J granted the injunction; “industrial action” is not 
confined to services which prison officers may be contractually 
obliged to undertake. The natural and ordinary meaning of the 
words is that it will constitute industrial action if a person induces 
a prison officer to withhold any services which that person would 
otherwise have provided as a prison officer. The proposed action 
threatened a breach of s.127 on the grounds set out in both 
s.127(1)(a) and (b). The action was clearly likely to give rise to a 
risk to the safety of prisoners. It was plainly just and convenient 
to grant the relief sought, and accordingly an injunction would be 
granted. 

[2017] 
IRLR 
621, 
July 

[2018] I.C.R. 
181 

 

SECRETARY OF STATE FOR JUSTICE v PRISON OFFICERS' 
ASSOCIATION  
[2018] EWHC 2897 
QBD (Goss J) 16/10/2018 
The court continued an interim injunction restraining a trade 
union from inducing or instructing prison officers to take 
industrial action at a prison. 

   

http://www.bailii.org/ew/cases/EWHC/QB/2017/699.html
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JURISDICTION  
Benkharbouche v Embassy of the Republic of Sudan 
(Secretary of State for Foreign and Commonwealth Affairs 
and others intervening); Janah v Libya (Secretary of State 
for Foreign and Commonwealth Affairs and others 
intervening) 
[2017] UKSC 62 
Lord Neuberger 
Lady Hale 
Lord Clarke 
Lord Wilson 
Lord Sumption 
The claimants were Moroccan nationals, who worked as 
domestic workers, one at the Libyan embassy in London, the 
other at the Sudanese embassy in London. Both commenced 
proceedings in the employment tribunal against the states that 
employed them. Some of their claims were based on EU law and 
some on domestic law. Both claims were dismissed on the basis 
that the employer states were immune under the State Immunity 
Act 1978.  
The Supreme Court held that, as a matter of customary 
international law, if an employment claim arises out of an 
inherently sovereign or governmental act of the foreign state, the 
state is immune. It is not always easy to determine which aspects 
of the facts giving rise to the claim are decisive of its correct 
categorisation, and the courts have understandably avoided 
over-precise prescription. Although the employment of certain 
diplomatic staff may be an exercise of sovereign authority if their 
functions are sufficiently close to the governmental functions of 
the mission, it is difficult to conceive of cases where the 
employment of purely domestic staff of a diplomatic mission 
could be anything other than an act of a private law character. 
However, the character of the employment is not always and 
necessarily decisive. A state's immunity may extend to some 
aspects of its treatment of its employees or potential employees 
that engage the state's sovereign interests, even if the contract of 
employment itself was not entered into in the exercise of 
sovereign authority. Moreover, the territorial connections 
between the claimant on the one hand and the foreign or forum 
state on the other can never be entirely irrelevant, even though 
they have no bearing on the classic distinction between acts done 
jure imperii and jure gestionis. This is because the core principle 
of international law is that sovereignty is territorial and state 
immunity is an exception to that principle. 
The right freely to appoint embassy staff means that a court of 
the forum state may not make an order that determines who is 
to be employed by the diplomatic mission of a foreign state. It 
may not specifically enforce a contract of employment with a 
foreign embassy or make a reinstatement order in favour of an 

 [2018] I.C.R. 
77 
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employee who has been dismissed. But a claim for damages for 
wrongful dismissal does not require the foreign state to employ 
any one. It merely adjusts the financial consequences of 
dismissal. No right of the foreign state is infringed by the 
assertion of jurisdiction in the forum state to carry out that 
adjustment. 

 

REYES V AL-MALKI AND ANOTHER 
[2017] UKSC 61 
The Claimant, a Philippine national, where she was employed by 
Mr and Mrs Al-Malki as a domestic servant in their residence in 
London. Mr Al-Malki was a member of the diplomatic staff of the 
Saudi Arabian embassy in London. Ms Reyes alleged that during 
her employment she was maltreated, prevented from leaving the 
house, and paid nothing until her employment terminated on her 
escape. She commenced proceedings in the employment 
tribunal. An issue arose as to whether the Al-Malkis were entitled 
to diplomatic immunity. That issue was dealt with on the basis 
that Ms Reyes' allegations were true and amounted to human 
trafficking. The Supreme Court held that under art 39(2) of the 
Vienna Convention on Diplomatic Relations, Mr Al-Malki was not 
entitled to diplomatic immunity in relation to the alleged 
mistreatment of the domestic servant. Article 31(1) confers 
immunity on diplomatic agents currently in post in respect of 
both private and official acts, subject to specific exceptions for 
three designated categories of private act. Under art 39(2), once 
a diplomatic agent's functions have come to an end, his 
immunities under art 31 will normally cease from the moment 
when he leaves the territory of the receiving state. Thereafter, he 
remains immune in the receiving state only with respect to 'acts 
performed … in the exercise of his functions as a member of the 
mission'.  
In the present case, the employment or treatment of Ms Reyes 
by the Al-Malkis were not acts performed in the course of Mr Al-
Malki's 'official functions'. Difficult questions of fact may arise 
when a private servant is employed in a diplomat's residence for 
purposes connected with the work of the mission. On any view 
Mr Al-Malki's official functions cannot have extended to the 
employment of domestic staff to do the cleaning, help in the 
kitchen and look after his children. Those things were not done 
for or on behalf of Saudi Arabia. The only immunity available to 
him was the residual immunity under art 39(2). It followed from 
the fact that the relevant acts were not done in the course of his 
official functions that that immunity could not apply. Likewise, 
Mrs Al-Malki was no longer entitled to any immunity at all. 
Lord Sumption, with whom Lord Neuberger agreed, considered 
that, if Mr Al-Malki had still been in post, then the exception in 
art 31(1)(c) would not have applied; Mr Al-Malki would have 
been immune, because the employment and treatment of Ms 
Reyes did not amount to carrying on or participating in carrying 
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on a professional or commercial activity and  the human 
trafficking element made no difference to that.   Lord Wilson, 
with whom Lady Hale and Lord Clarke agreed, thought that the 
answer was not obvious with reference to five aspects: that the 
UK confronted a significant problem in relation to the 
exploitation of migrant domestic workers by foreign diplomats; 
the universality of the international community's determination 
to combat human trafficking; that the conduct of the employer 
of a trafficked migrant contained a substantial commercial 
element of obtaining domestic assistance without paying for it 
properly or at all; the absence of state immunity in similar 
circumstances; and that the purpose of diplomatic immunity, as 
defined in the Convention, was 'not to benefit individuals but to 
ensure the efficient performance of the functions of diplomatic 
missions as representing States'. 
BAMIEH V EULEX (KOSOVO) & ORS  
UKEAT/0268/16/RN 
[2018] UKEAT 0268_16_0119  
(19 January 2018) 
THE HONOURABLE MRS JUSTICE SIMLER DBE 
PRESIDENT 
SUMMARY 
JURISDICTIONAL POINTS - Worker, employee or neither 
JURISDICTIONAL POINTS - Working outside the jurisdiction 
VICTIMISATION DISCRIMINATION - Whistleblowing 
Ms Bamieh was employed by the FCO at all material times and 
seconded by the FCO to work as an international prosecutor for 
EULEX in Kosovo. When her employment came to an end, she 
brought protected disclosure detriment and unfair dismissal 
claims under the Employment Rights Act 1996 against the FCO, 
EULEX and a number of individuals who worked in Kosovo for 
EULEX. The FCO accepted that the Tribunal has extraterritorial 
jurisdiction against it, but the other Respondents did not and a 
preliminary hearing to deal with the jurisdictional dispute took 
place. 
 By its judgment (challenged on appeal) the ET held that there 
was no jurisdiction to hear any of Ms Bamieh’s claims against 
Respondents other than the FCO and all other claims were struck 
out. The main conclusions leading to that decision were in 
summary: 
(i)         EULEX, a multinational Rule of Law mission, established by 
an EU Council Decision under the Common Foreign and Security 
Policy of the EU (the Council Joint Action 2008/124/CFSP, “the 
Joint Action”), has no domestic legal personality and it was 
unnecessary to impute such a personality to it in order to give 
effect to EU law; 
(ii)        Even if EULEX has domestic legal personality, the 
Employment Tribunal has no territorial jurisdiction over acts 
done by EULEX or Mr Meucci (as Head of Mission). In common 
with other contributing countries, the FCO has no control over or 
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relationship with EULEX, though it sends staff on secondment to 
EULEX; 
(iii)       The Employment Tribunal has no territorial jurisdiction in 
respect of the unlawful detriment claims against Mr Ratel and Ms 
Fearon, both seconded by the FCO to work for EULEX. The 
Tribunal left open the question whether the FCO could be 
vicariously liable for their acts or omissions in Kosovo done in the 
course of their employment by the FCO; 
(iv)       Neither EULEX nor its Head of Mission acted as agents of 
the FCO so as to make themselves liable under s. 47B(1A) ERA, or 
the FCO vicariously liable for their acts or omissions in Kosovo. 
Although the FCO contributed to the EULEX mission, it worked for 
the EEAS and not for the FCO at all. As Head of Mission, Mr 
Meucci had no role in relation to the FCO, and if he was agent for 
any country, it would have been Italy; 
(v)        Neither Article 6 or 10 of the European Convention on 
Human Rights give an extended right to a “European” remedy in 
Kosovo. Further, the EU Charter of Fundamental Rights cannot 
assist as there is no EU right to enforce in this case. 
 The Tribunal’s decision to strike out the claims against all 
Respondents but the FCO was challenged on appeal by Ms 
Bamieh, and issue was taken with some (but not all) of the 
conclusions listed above. The arguments are wide-ranging.  
 Save for the conclusion at (iii) that the Employment Tribunal has 
no territorial jurisdiction in relation to whistleblowing detriment 
complaints against Mr Ratel and Ms Fearon, all grounds of appeal 
failed and were dismissed, substantially for the reasons given by 
Employment Judge Wade. The appeal was upheld in relation to 
extraterritorial jurisdiction in respect of Mr Ratel and Ms Fearon. 
There was an exceptionally strong connection between them and 
Great Britain and British employment law, and that was the only 
conclusion available so that claims against them should not have 
been struck out. 

 

OKEDINA V CHIKALE 
[2018] UKEAT 0152_17_1501 
(15 January 2018) 
UKEAT/0152/17/RN UKEAT/0153/17 
HER HONOUR JUDGE EADY QC 
(SITTING ALONE) 
SUMMARY 
JURISDICTIONAL POINTS - Fraud and illegality 
PRACTICE AND PROCEDURE - Review  
Illegality - whether the Claimant had worked under a contract of 
employment that was illegal at inception  
Reconsideration - whether the ET had erred in dismissing the 
application for reconsideration given an adverse Rule 3(7) ruling 
by the EAT 
The Claimant, a national of Malawi, had initially been employed 
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by the Respondent (also originally from Malawi) to look after her 
parents in that country. In 2013, however, the Respondent 
brought the Claimant to the UK, applying for a visa for her to 
work directly for the Respondent and her family, as a domestic 
worker, at her home in the UK. The Claimant's immigration status 
meant that after six months it was in breach of Immigration 
Rules for her to continue working and, under the Immigration 
Asylum and Nationality Act 2006, the Respondent could face 
possible criminal sanctions for continuing to employ her. The ET 
found, however, that the Claimant did not knowingly participate 
in any breach of the immigration provisions but trusted the 
Respondent, who assured her that her visa had been taken care 
of. Her employment continued until 18 June 2015, when she was 
summarily dismissed. The Claimant (relevantly) brought 
proceedings for unfair and wrongful dismissal, breach of contract 
and unauthorised deductions, breach of the Working Time 
Regulations 2006 and failure to provide written particulars of 
employment and an itemised wage slip. The Respondent 
objected that she was not entitled to bring these claims in 
reliance upon an employment contract that was illegal, being in 
breach of immigration law. The ET disagreed, finding that this 
was a case falling within the third category identified in Hall v 
Woolston Hall Leisure Ltd [2001] ICR 99 CA and the Claimant had 
not knowingly participated in the illegal performance of her 
contract.  
The Respondent sought to challenge the ET's ruling, both by 
applying for reconsideration and by lodging an appeal with the 
EAT (the "first appeal"). It was directed that the reconsideration 
application should be listed for a hearing but before this took 
place the EAT gave a ruling under Rule 3(7) EAT Rules 1993 on 
the Respondent's first appeal. In the light of the EAT's ruling, the 
ET then dismissed the reconsideration application, although after 
a hearing under Rule 3(10), one ground of appeal - on the ET's 
approach to the application of the doctrine of illegality - was 
permitted to proceed to a Full Hearing. The Respondent also 
appealed against the ET's refusal of her reconsideration 
application (the "second appeal").  
Held: dismissing both appeals 
The ET had not erred in its approach to illegality in this case. If 
the contract of employment was that entered into in Malawi, 
there could be no suggestion that it had been illegal at inception. 
Even if the parties had entered into a new contract upon the 
Claimant's coming to the UK in 2013, the written terms made 
clear that too was not illegal at inception: the Claimant's 
employment being terminable on six weeks' notice and thus, on 
its face, giving rise to no breach of the immigration provisions at 
the outset. In any event, the immigration provisions relied on by 
the Respondent did not explicitly or implicitly prohibit the 
Claimant's contract of employment. To the extent that broader 
public policy issues arose in the immigration context, that was 
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consistent with the ET's approach and characterisation of this 
case as falling within the third (rather than the second) category 
identified in Hall v Woolston.  
As for the ET's approach to the reconsideration application, the 
process adopted was not entirely clear and might be open to 
criticism. That said, ultimately the points raised were now 
academic as it was apparent that no ET could properly consider 
that there was any reasonable prospect of the original decision 
being varied or revoked.  
NICA V XIAN JIAOTONG LIVERPOOL UNIVERSITY AND 
OTHERS 
UKEAT/41/17 
Employment Appeal Tribunal 
23 August 2017 
Judge Eady QC 
SUMMARY 
JURISDICTIONAL POINTS - Working outside the jurisdiction 
 Territorial jurisdiction 
The Employment Tribunal had found that the Claimant was 
employed by the First Respondent (a joint venture involving a 
Chinese University, based in China) and had worked in China, 
paid in Chinese currency and subject to a contract that was 
stated to be governed by Chinese law.  In considering his claims 
under the Equality Act 2010, the ET held that it lacked 
jurisdiction to determine his complaints.  The Claimant appealed, 
in particular contending the ET had erred in failing to find that it 
had jurisdiction to determine his claims under EU law (the 
European Parliament and Council Regulation 1215/2012 on 
jurisdiction and the recognition and enforcement of judgments 
in civil and commercial matters (recast) (“the Regulation”)) and 
the Equality Act 2010 (“the EqA”). 
 Held: dismissing the appeal 
The Regulation did not confer jurisdiction on the ET in these 
circumstances; it was concerned with the question which Courts 
should hear a claim; as such, it did not affect the content of the 
substantive law applicable to the claim itself (Bleuse v MBT 
Transport Ltd and Anor [2008] ICR 488 EAT applied).  The 
approach to be adopted in determining whether the Claimant 
had an enforceable right under British law was laid down in the 
case-law of the higher appellate Courts, binding on the EAT (see 
Bates van Winkelhof v Clyde & Co LLP [2012] IRLR 992 CA and R 
(on the application of Hottak) v Secretary of State for Foreign 
and Commonwealth Affairs [2016] ICR 975 CA).  Given the ET’s 
findings of fact, it had correctly concluded that it the Claimant 
had no right to bring a claim under the EqA.  

 

  [2018] I.C.R. 
535 

 

NOGUEIRA AND OTHERS V CREWLINK IRELAND LTD 
MORENO OSACAR V RYANAIR DESIGNATED ACTIVITY CO 
(FORMERLY RYANAIR LTD) 

  [2018] I.C.R. 
344 
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Joined Cases C-168/16, C-169/16 
Court of Justice of the European Union 
14 September 2017 
EU:C:2017:688 
Article 19(2)(a) of Regulation (EC) No 44/2001 of 22 December 
2000 on jurisdiction and the recognition and enforcement of 
judgments in civil and commercial matters must be interpreted 
as meaning that, in the event of proceedings being brought by a 
member of the air crew, assigned to or employed by an airline, 
and in order to establish the jurisdiction of the court seised, the 
concept of ‘place where the employee habitually carries out his 
work’, within the meaning of that provision, cannot be equated 
with that of ‘home base’, within the meaning of Annex III to 
Council Regulation (EEC) No 3922/91 of 16 December 1991 on 
the harmonisation of technical requirements and administrative 
procedures in the field of civil aviation, as amended by 
Regulation (EC) No 1899/2006 of the European Parliament and of 
the Council of 12 December 2006. The concept of ‘home base’ 
constitutes nevertheless a significant indicium for the purposes of 
determining the ‘place where the employee habitually carries out 
his work’. 

 

THE BRITISH COUNCIL V JEFFERY AND GREEN V SIG 
[2018] EWCA Civ 2253 
LORD JUSTICE UNDERHILL 
(Vice-President of the Court of Appeal (Civil Division)) 
LORD JUSTICE LONGMORE 
and 
LORD JUSTICE PETER JACKSON  
The Court of Appeal held that an express choice of law clause in 
a contract of employment could be a relevant factor in 
determining the strength of connection of the employment to 
Great Britain. Lord Justice Underhill held that it would be 
reasonable for an employment tribunal to give greater weight 
to a specifically negotiated choice of law provision than the 
inclusion of such a provision in an employer's standard off-the-
shelf contract. The sufficient connection test to determine the 
territorial jurisdiction of statutory employment law is a 
question of law to be determined by an evaluation of the 
underlying facts. An appeal court should not interfere with a 
tribunal's evaluation of the facts unless the tribunal took into 
account the wrong matters or made another error of law.  

 

  IDS Brief 
2018, 
1107, 10-
14 
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NATIONAL MINIMUM WAGE See, Duggan QC on Contracts, Chapter E16-42 
PUTHENVEETTIL V ALEXANDER & ORS  
UKEAT/0165/17/DM 
THE HONOURABLE MRS JUSTICE SIMLER DBE 
(PRESIDENT) 
SUMMARY 
NATIONAL MINIMUM WAGE 
The claim based on the national minimum wage was  by 
reference to the National Minimum Wage Regulations 1999, the 
First and Second Respondents relied on the "family worker 
exemption" in sub-regulation 2(2) NMWR 1999. In the course of 
pre-trial correspondence, the Claimant contended that 
Regulation 2(2) was unlawful and should be dis-applied, and that 
the Secretary of State for Business, Energy & Industrial Strategy 
should be informed of the Claimant's challenge to the lawfulness 
of that Regulation. The challenge was listed in a list of issues 
produced by the Employment Tribunal on 11 July 2014, at 
paragraphs 14 and 15. Specifically, the Claimant argued that 
Regulation 2(2) was ultra vires section 2 of the European 
Communities Act 1972, and/or should be dis-applied as 
incompatible with Article 157 of the Treaty of the Functioning of 
the European Union ("TFEU") and/or should be read consistently 
with the Recast Directive 2006 (2006/54), all on the premise that 
the Regulation 2(2) exemption unlawfully indirectly discriminates 
against women, putting them at a particular disadvantage, and 
cannot be objectively justified. 
1. The Employment Tribunal did not address the Appellant's 

compatibility challenge in relation to Regulation 2(2) NMWR 
1999 and refused reconsideration of this issue. That was an 
error of law. The compatibility issue is remitted for 
consideration, preferably, by a Regional Employment Judge.  

2. The Employment Tribunal would need to reconsider the 
question of the number of hours of housework performed by 
the Appellant and whether that was voluntary or contractual 
as a matter of custom and practice or otherwise.  

The perversity ground failed 

   

AJAYI V ABU AND ANOTHER 
[2017] EWHC 3098 (QB) 
Queen's Bench Division 

The claimant brought proceedings, seeking compensation: as the 
victim of trafficking; as the victim of harassment under the 
Protection from Harassment Act 1997; on the basis that she was 
paid less than the statutory rate set under the National Minimum 
Wage Act 1998; and on the basis that the defendants had been in 
breach of contract. She submitted that she had never been paid 
anything like the amounts shown in the submitted terms and 
conditions or given two independent days off during the week or 
five weeks' holiday per year, independent of the family, as 
provided for in the terms and conditions. She alleged that she 
had suffered psychiatric injury of a mild to moderate degree, 

[2018] 
IRLR 
1028, 
Nov 
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namely a mixed anxiety and depressive disorder. The defendants 
denied all the pleaded grounds and sought to rely on the 
Limitation Act 1980. 

Judge Hampton held that the claimant was the victim of 
trafficking. The defendants abused the claimant's position of 
vulnerability to keep her in a position of effective economic 
servitude. The claimant was entitled to an award under the 
National Minimum Wage Act 1997.  The claim for a minimum 
wage was a claim in contract the primary limitation period was 
provided for in s 5 of the Limitation Act 1980 and was six years. 
Accordingly, any claim in respect of a breach prior to October 
2009 was, prima facie, time barred. However, the claimant was 
entitled to rely on s 32(1)(b) and (2). Section 32 operated to delay 
the date on which time started to run where a defendant was 
guilty of deliberate wrongdoing and concealed or failed to 
disclose it in circumstances where it was unlikely to have been 
discovered for some time. In the present case, there was a 
deliberate breach of the duty to pay the claimant the minimum 
wage which was not disclosed to the claimant and that was 
committed in circumstances where the claimant was unlikely to 
discover it for some time. The claimant did not understand the 
effect of the documents she was signing until after October 2009. 

The claimant was subjected to harassment under the Protection 
from Harassment Act 1997. Much of the behaviour relied upon 
by the claimant as amounting to harassment, whilst unattractive, 
regrettable and sometimes unreasonable, did not cross the 
boundary into conduct which was oppressive and unacceptable 
until the later stages of her employment. The first event 
amounting to harassment was the confiscation of the claimant's 
keys to the house. No finding was made that there was any use 
or threat of violence. Nevertheless, the removal of keys had the 
effect of causing alarm and distress to the claimant. Thereafter, 
the letter of dismissal was part of a course of conduct calculated 
to cause the claimant alarm and distress. Whilst the defendants 
were entitled to dismiss the claimant as her employers, the terms 
of the letter which required her to leave the house when the 
defendants must have known that she had no access to or means 
to pay for alternative accommodation, was oppressive. 
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PART TIME WORKERS For an outline of part-time contracts, see, Duggan QC, Chapter 
5.116. 
MRS L BRAZEL v THE HARPUR TRUST 
UKEAT/0102/17 
HIS HONOUR JUDGE MARTYN BARKLEM 
(SITTING ALONE) 
SUMMARY 
PART TIME WORKERS 
The Appellant (Claimant below) was a part-time music teacher 
working mostly during term-time. She had a contractual right to 
5.6 weeks holiday pay, mirroring her statutory right. Rather than 
calculating the basis for holiday pay by the methodology set out 
in section 224 Employment Rights Act 1996, the Respondent 
calculated it on the basis of 12.07% of her total pay over a year.  
The Employment Tribunal upheld this, holding that a principle of 
pro-rating should apply such and/or that the statutory scheme by 
which a week's pay was computed should, in the case of part-
time workers who work fewer than 46.4 weeks per year, be read 
down such that holiday payment should be capped at 12.07% of 
annualised hours. 
The Employment Appeal Tribunal upheld the appeal. The Part-
time Workers Regulations 2000 have as their the overriding 
principle the concept that part-time workers are not to be 
treated less favourably than full-time workers. There is no 
principle to the opposite effect, and thus no basis for the judicial 
amendment of a statutory scheme, the provisions of which are 
unambiguous. 

See Duggan QC on Contracts of Employment at I58. 

   

MINISTRY OF JUSTICE v MR S BLACKFORD 
UKEAT/0003/17/LA 
UKEAT/0053/17/LA 
THE HONOURABLE LADY WISE 
(SITTING ALONE) 
SUMMARY 
PART TIME WORKERS  
 The Claimant was a Barrister and worked part-time as a 
Recorder.  His application for extension of office so that he could 
continue to sit beyond his statutory retirement age of 70 was 
refused by the Respondent, while a Circuit Judge, accepted as 
being a relevant full-time comparator, was permitted to work on 
as a part-time judicial resource.  Having found that the Claimant 
was treated less favourably than his full-time comparator without 
justification, the question of compensation was determined at a 
separate remedy hearing.  The Respondent appealed the 
Decisions on both liability and remedy.   
On liability, the Tribunal’s Judgment was not illustrative of any 
error of law or procedural irregularity such as would justify 
interference with it.  There was ample material before the 
Tribunal in support of its conclusion that there was a business 

[2018] IRLR 
688 August 
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need for more fee-paid judiciary and that the Respondent had 
infringed Regulation 5 of the Part-time Workers (Prevention of 
Less Favourable Treatment) Regulations 2000 by refusing the 
Claimant’s application for an extension on the ground that he 
was a part-time worker.   
The Tribunal’s Remedy Judgment was also not susceptible to 
challenge.  Separation of oral conclusions and a Written 
Judgment was permissible in the circumstances that arose, which 
had required parties to carry out an arithmetical calculation.  The 
compensation awarded was justified by the available material 
and the Tribunal had not erred in its approach to the assessment 
of loss.  
Appeal dismissed.  

See Duggan QC on Contracts at 5.11.23. 

RODDIS V SHEFFIELD HALLAM UNIVERSITY 
UKEAT/0299/17 
HER HONOUR JUDGE STACEY 
(SITTING ALONE) 
SUMMARY 
PART TIME WORKERS 
A worker employed under an associate lecturer's contract of 
employment described by the Employment Tribunal as a zero-
hours contract, was employed under the same type of contract as 
a lecturer on a full-time contract for the purposes of Regulation 
2(2) and 2(4)(a)(i) Part-time Workers (Prevention of Less 
Favourable Treatment) Regulations 2000.  
The Employment Tribunal had erred in concluding that Wippel v 
Peek & Cloppenburg GmbH & Co KG [2005] IRLR 211 ECJ led to 
the conclusion that the Claimant and his full-time comparator 
were not employed on the same type of contract. 
The case is remitted to the Tribunal to determine whether the 
part-time worker is engaged in the same, or broadly similar, work 
pursuant to Regulation 2(4)(a)(ii) and, if so, whether he has been 
subjected to unjustified less favourable treatment contrary to 
Regulation 5.  
The following principles as to the proper approach to Regulation 
2(3) for the purposes of Regulation 2(2) and 2(4) emerge from 
the case law[1]: 

• Regulation 2(3) provides a comprehensive list of categories of 
different types of contract for the purposes of paragraphs 
2(1), (2) and (4);  

• The categories in Regulation 2(3) are broadly defined and, 
since the purpose of the Regulation is to provide a threshold 
to require a comparison of full and part-time workers to take 
place, the threshold is deliberately set not too high;  

• A contract cannot be treated as being of a different type from 
another just because the terms and conditions that it lays 
down are different, nor because an employer chooses to treat 
workers of a particular type differently;  

[2018] IRLR 
706 August 

 IDS Brief 
2018, 
1102, 15 
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• Where a worker and his or her comparator are both 
employed under contracts that answer to the same 
description given in the same paragraph in Regulation 2(3), 
they are both to be regarded as employed under the same 
type of contract for the purposes of Regulation 2(4);  

• In order to satisfy the requirements of Regulation 2(4)(a)(i), it 
is not necessary to go further than to find that both workers 
are employed under contracts that fit into one or other of the 
listed categories;  

• The categories are designed to be mutually exclusive;  

• The category in Regulation 2(3)(d) is a residual category. It 
refers to a description of worker who is different from those 
mentioned in categories (a) to (c) and does not apply to a 
worker who falls into one of those categories. An example of 
a description of worker who would fall within category (d) has 
yet to be identified. A zero-hours contract is not, of itself, a 
type of contract.  

See Duggan QC on Contracts at 5.11.10(2). 
BRITISH AIRWAYS V PINAUD 
[2018] EWCA Civ 2427 
LORD JUSTICE BEAN 
LORD JUSTICE FLAUX 
and 
LORD JUSTICE PETER JACKSON 
The terms of a part-time employee's contract requiring her to be 
available for work for 130 days per year (53.5% of full time hours) 
where the claimant was paid for 50%  were prima facie less 
favourable than those of her full-time comparator contrary to the 
Part-time Workers (Prevention of Less Favourable Treatment) 
Regulations 2000 regulation 5. The claimant was paid 50% of 
salary though she had to be available for 53.5%. 

Per Bean LJ:   

“The terms of the Claimant's contract required her to be available for work 
130 days per year. The terms of the comparator's contract required her to be 
available 243 days per year. The Claimant was paid 50% of the comparator's 
salary. Half of 243 is 121.5. There may be advantages to the part-time worker 
from the way the 14-14 contract was constituted, and these may or may not 
be found sufficient to establish the justification defence when the case is 
remitted to the ET. But that does not affect the question of whether the terms 
of the Claimant's contract, insofar as they require her to be available for 130 
days rather than 121.5 days, were prima facie less favourable than those of 
her full-time comparator: which is all we are concerned with in this appeal. In 
my view the ET were right to hold that they were.” 

See Duggan QC on Contracts at 5.11.4. 

  IDS Brief 
2018, 
1107, 3-5 

O'BRIEN V MINISTRY OF JUSTICE 
CJEU ECLI:EU:C:2018:879, EU:C:2018:879, [2018] WLR(D) 
685, [2018] EUECJ C-432/17 
Council Directive 97/81/EC of 15 December 1997 concerning the 
Framework Agreement on part-time work concluded by UNICE, CEEP 
and the ETUC, as amended by Council Directive 98/23/EC of 7 April 
1998, must be interpreted as meaning that, in a case such as that at 
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issue in the main proceedings, periods of service prior to the deadline 
for transposing Directive 97/81, as amended by Directive 98/23, must 
be taken into account for the purpose of calculating the retirement 
pension entitlement.  
" in a situation such as that in the main proceedings, in which the 
accrual of pension entitlement extends over periods both prior to and 
after the deadline for transposition of Directive 97/81, it should be 
considered that the calculation of those rights is governed by the 
provisions of that directive, including with regard to the periods of 
service prior to its entry into force.". The CJEU held that people who 
retired before 7th April 2000 would not be covered by the Directive. 
That was where the cut off should be drawn. 
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PHI See, Duggan QC on Contracts, Chapter F5-135 

AWAN V ICTS UK LTD 
UKEAT/0087/18/RN 
SIMLER P 

The EAT held that an employment tribunal erred in finding that 
the dismissal of a disabled employee on the ground of capability 
during a time when he was entitled to long-term disability 
benefits was fair. The tribunal had wrongly rejected the 
employee’s argument that there was an implied contractual term 
that prevented his employer from dismissing him in these 
circumstances. 
Per the EAT headnote:  
1.  This appeal raises the question whether it is fair and/or a 
proportionate means of achieving a legitimate aim for an 
employer to dismiss an employee by reason of permanent 
incapability at a time when an entitlement to long-term disability 
benefits (whether or not underpinned by an insurance policy) has 
accrued or is accruing.  The Employment Tribunal held that it was 
both fair and proportionate to do so, having rejected the 
Claimant’s case that there was an implied term in his contract of 
employment restricting his employer’s power to dismiss in those 
circumstances.    
2.  In particular, it held:  
(i)    the Respondent was contractually obliged to pay the 

Claimant long-term disability benefits while he remained 
employed;  

(ii)   there was no implied term in his contract preventing the 
Respondent from dismissing him for incapability while he 
was entitled to receive such benefits;  

(iii)  the continued employment of the Claimant would have 
caused the Respondent operational difficulties;  

(iv)  the Respondent acted reasonably in dismissing the Claimant 
for incapacity so that his dismissal was fair; (v)  the 
Claimant’s dismissal was a proportionate means of 
achieving a legitimate aim so that there was no unlawful 
disability discrimination under s.15 Equality Act 2010.  

 3.  The Claimant appealed those conclusions, contending (among 
other things) that the Employment Tribunal misconstrued the 
contract of employment by finding that no term was to be 
implied.  The Employment Appeal Tribunal allowed the appeal.  It 
held:  
 (i)  On a proper construction of the contract, it is contrary to 

the functioning of the longterm disability plan, and to its 
purpose, to permit the Respondent to exercise the 
contractual power to dismiss so as to deny the Claimant 
the very benefits which the plan envisages will be paid.  A 
term can be implied whether on the officious bystander or 
the business efficacy tests of implied contractual 
incorporation that “once the employee has become 

  IDS Brief 
2018, 
1107, 19 
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entitled to payment of disability income due under the 
long-term disability plan, the employer will not dismiss him 
on the grounds of his continuing incapacity to work.”  That 
term is capable of clear expression, reasonable in the 
particular circumstances and operates to limit (rather than 
contradict) the express contractual right to terminate on 
notice by preventing the exercise of that right in 
circumstances where it would frustrate altogether the 
entitlement to long term disability benefits expressly 
provided for by the contract.  

 (ii)  Dismissal in breach of contract is not necessarily unfair but 
the contractual position is relevant as part of the 
circumstances against which the reasonableness of the 
Respondent’s actions fall to be judged.  An implied term 
that there will be no dismissal for incapacity in the 
circumstances identified falls at the “very relevant indeed” 
end of the spectrum of relevance.  The Tribunal’s 
conclusion that there was no such implied term means that 
both the conclusion that the Claimant’s dismissal was fair 
and that it was a proportionate means of achieving a 
legitimate aim cannot stand, as the Respondent conceded.  
These conclusions are set aside and the question of 
fair/unfair dismissal and whether it was justified will have 
to be remitted.   

(iii)  The Employment Tribunal concluded that the Respondent 
would have dismissed in any event for the same reasons.  
The mere fact that the dismissal was not to avoid making 
payments does not entail that the Respondent would have 
dismissed in any event had it correctly appreciated its 
contractual obligations.  Although this question involved a 
degree of speculation or prediction about what would have 
occurred in the counterfactual scenario posited, it was for 
the Respondent to adduce any relevant evidence relied on 
as to what it would have done (in terms of dismissal) if it 
thought the contract obliged it to continue making long-
term disability benefit payments while the Claimant was 
employed.  It adduced no such evidence and the Tribunal’s 
finding was accordingly unsupported by any evidence and 
must be set aside.    
The position regarding PHI and all the authorities are 
reviewed in Duggan QC on Contracts at Chapter F.98 
onwards.   
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PRACTICE AND PROCEDURE 

DR Z SHUI v UNIVERSITY OF MANCHESTER & OTHERS 
UKEAT/0230/16/DA 
HER HONOUR JUDGE EADY QC 
(SITTING ALONE) 
SUMMARY 
PRACTICE AND PROCEDURE - Bias, misconduct and procedural 
irregularity 
PRACTICE AND PROCEDURE - Postponement or stay 
 Fair hearing - postponement/adjournment of proceedings 
The Claimant - a litigant in person suffering from mental health 
issues but not lacking capacity for the purposes of the Mental 
Capacity Act 2005 - had received medical advice that he was unfit 
to participate in the Full Merits Hearing of his ET claim.  Although, 
at an earlier stage, the ET had itself proactively asked for the 
medical advice in this regard and had advised the Claimant of his 
right to seek a postponement of the hearing, he had not done so; 
at one stage expressing his concern that the on-going 
proceedings made his health worse.  There had also been 
correspondence between the parties shortly before the Full 
Merits Hearing, in which the Respondents had set out the 
different options should the Claimant then seek a postponement 
of the hearing (including the potential applications to strike out 
and/or seek costs that might be made) and the issue was also 
canvassed in the Respondents’ opening submissions, which the 
Claimant had the opportunity to read on the first day of the 
hearing.  At the outset of the Full Merits Hearing, the ET clarified 
with the Claimant that he wished to proceed and discussed with 
the parties the reasonable adjustments that would need to be 
put in place.  The ET did not expressly remind the Claimant of his 
right to apply for a postponement or adjournment of the hearing 
but he was aware that it was open to him to do so and he 
decided not to make such an application.  The hearing proceeded 
with appropriate adjustments being made to enable the 
Claimant’s participation but he broke down when being cross-
examined and the Respondents applied to bring the questioning 
to an end, notwithstanding that the Claimant had said he was 
willing to continue.  The ET agreed with the Respondents and the 
parties moved on to closing submissions, with the Claimant 
having a long weekend to consider the Respondents’ submissions 
and then to make his own points in reply.  Having considered all 
the evidence and submissions, the ET dismissed the Claimant’s 
claims.   
The Claimant appealed on the basis that he had been denied a 
fair hearing, specifically arising from (i) the ET’s failure to 
proactively adjourn the proceedings at the outset of the hearing, 
or at least raise the possibility of the Claimant making an 
application to this effect; and (ii) the decision to bring cross-
examination to a halt rather than adjourning the hearing at that 
stage to permit the Claimant time to recover.  

 [2018] I.C.R. 
77 
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Held: dismissing the appeal 
Allowing that the appellate Tribunal must itself determine 
whether a fair procedure was followed at first instance (R 
(Osborn) v Parole Board [2014] AC 1115 SC, Rackham v NHS 
Professionals Ltd UKEAT/0110/15/LA, and Galo v Bombardier 
Aerospace UK [2016] IRLR 703 NICA, applied), in this case the 
Claimant had not been denied a fair hearing.  As he had 
acknowledged, he was aware of his right to seek a postponement 
or adjournment at the outset of the hearing but had determined 
not to do so.  The ET had made all appropriate reasonable 
adjustments thereafter and the Claimant had been able to 
participate in the hearing and present his case until he broke 
down in cross-examination.  At that stage, the ET adopted an 
appropriate course in acceding to the Respondents’ request to 
stop the evidence.  In truth, it was a matter for the Respondents 
as to whether they challenged the Claimant’s evidence by cross-
examination; the decision not to continue to do so gave rise to a 
risk for the Respondents, it did not deny any right of the 
Claimant.  Moreover, the Claimant was still able to present his 
case and respond to the case against him: he had already cross-
examined the Respondents’ witnesses, was able to rely on his 
own witness statement and had the opportunity to make closing 
submissions in response to the Respondents’ arguments.  Viewed 
overall, the hearing had been fair. 

 

AMEY SERVICES LTD V. BATE & ORS 
 (PRACTICE AND PROCEDURE - Striking-out/dismissal - 
Costs) 
 [2018] UKEAT 0082_17_2002 
(20 February 2018) 
UKEAT/0082/17/JOJ UKEAT/0083/17 
HIS HONOUR JUDGE MARTYN BARKLEM 
(SITTING ALONE) 
SUMMARY 
PRACTICE AND PROCEDURE - Striking-out/dismissal 
PRACTICE AND PROCEDURE - Costs 
An Employment Tribunal erred in law in granting relief from the 
sanction of a strike out following the failure to provide particulars 
pursuant to an Unless Order. 
The Employment Judge erred in granting such relief without 
having ascertained whether further particulars, provided shortly 
before the hearing, constituted material compliance with the 
Unless Order. 
The Employment Judge further erred in granting relief to all 25 
named complainants, having failed to have regard to the fact that 
there were six individuals in respect of whom no particulars had 
been provided (they being no longer represented by the solicitors 
representing the other Claimants) and a further four individuals 
in respect of whom the late-provided particulars indicated that 
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the information required was not available. In respect of those 
ten Claimants the EAT directed that the claims be struck out, no 
alternative course having been open to the Employment Judge. In 
respect of the remaining Claimants, the matter was remitted to a 
fresh Employment Tribunal to ascertain whether there had 
indeed been material compliance such as to entitle the Tribunal 
to grant the relief sought. 
The conjoined appeal as to the quantum of wasted costs 
awarded against OH Parsons LLP was refused, the Judge having 
been entitled to make the summary calculation in the manner 
which he did. 

 

DOSANJH V NOTTINGHAMSHIRE HEALTHCARE NHS TRUST 
 [2018] UKEAT 0087_17_0602 (6 February 2018) 
UKEAT/0087/17 
THE HONOURABLE MRS JUSTICE SLADE DBE 
(SITTING ALONE) 
SUMMARY 
PRACTICE AND PROCEDURE 
The Employment Tribunal erred in refusing the Claimant's 
application for reconsideration of their Judgment dismissing her 
claims of wrongful and unfair dismissal when material referred to 
by her relating to the hearing by the professional body 
considering her fitness to practice was not taken into account. 
This material was relevant to the issue of whether the Claimant 
was guilty of falling below required professional standards for 
which she was dismissed. Further the Employment Tribunal erred 
in refusing the application in light of their omission to consider an 
important attachment to an email which was relevant to the 
adequacy of the Respondent's investigation and the fairness of 
the decision to dismiss. Application for reconsideration remitted 
to the Employment Tribunal for reconsideration. 

 

   

HERRY V DUDLEY METROPOLITAN BOROUGH COUNCIL & 
ANOR  
(PRACTICE AND PROCEDURE - Amendment) 
 [2018] UKEAT 0170_17_2802 (28 February 2018) 
UKEAT/0170/17 
THE HONOURABLE MRS JUSTICE SLADE DBE 
(SITTING ALONE) 
SUMMARY 
PRACTICE AND PROCEDURE - Amendment 
Reasons given for refusing an amendment should be relevant to 
the claim sought to be made. The Employment Judge had rightly 
identified the claim as based on a failure or refusal by the 
employer to comply with a request from him made in April 2016 
to remove a warning from the Claimant's record. However the 
Employment Judge erred in considering delay from June 2015 
when he first knew that it was on his record as material and, it 
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seems determinative, in refusing the amendment. Insufficient 
reasons were given for taking this delay into account. Further the 
Employment Judge failed to give adequate or soundly based 
reasons for refusing the amendment under appeal when granting 
one in respect of which the relevant circumstances were 
materially indistinguishable. Appeal allowed. 
The EAT in exercise of its powers under Employment Tribunals 
Act section 35 and having regard to all the relevant facts and 
guidance in Selkent, in circumstances in which the proposed 
amendment did not assert matters which would bring any claim 
within the scope of the Equality Act 2010 sections 13, 26 or 27 
permission to amend refused. Miss Gillett v Bridge 86 Ltd 
UKEAT/0051/17/DM considered. Cross-appeal/alternative reason 
to support the decision under Equality Act 2010 section 123(4)(b) 
rejected. 

 

LEEKS V NORFOLK & NORWICH UNIVERSITY HOSPITAL NHS 
FOUNDATION TRUST 
[2018] UKEAT 0050_16_2702  
(27 February 2018) 
UKEAT/0050/16 
HIS HONOUR JUDGE HAND QC 
(SITTING ALONE)  
SUMMARY 
PRACTICE AND PROCEDURE - Case management 
PRACTICE AND PROCEDURE - Appellate 
jurisdiction/reasons/Burns-Barke 
The argument that in cases involving a disabled person where an 
ET had failed to make a reasonable adjustment by extending the 
time for complying with a procedural (case management) Order 
or postponing or adjourning a hearing fell to be considered by 
the EAT making its own decision as to what was proportionate, 
fair and just and not by a conventional appellate scrutiny as to 
whether there was an error of law was rejected. This was not the 
inevitable consequence of the judgment of the Supreme Court in 
R (Osborn) v Parole Board [2013] UKSC 61, [2014] 1 AC 1115 as 
argued in an article by Ms Claire Darwin of counsel starting at 
page 423 of the Industrial Law Journal 2016 and accepted (obiter 
dictum) by the EAT in Rackham v NHS Professionals Ltd 
UKEAT/0110/15/LA and by the Court of Appeal in Northern 
Ireland in the case of Galo v Bombardier Aerospace UK [2016] 
NICA 25. 
In the civil jurisdiction the need to take account of fundamental 
rights has been recognised as part of the exercise of a judicial 
discretion as to whether or not a case should be adjourned or a 
judgment set aside (see Bank of Scotland plc v Pereira [2011] 1 
WLR 2391, Levy v Ellis-Carr [2012] EWHC 63 Ch, Decker v 
Hopcraft [2015] EWHC 1170 QB, Governor and Company of the 
Bank of Ireland v Jaffery [2012] EWHC 734, Forrester Ketley v 

  [2018] I.C.R. 
1257 
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Brent [2012] EWCA Civ 324, TBO Investments Ltd v Mohun-
Smith and Another [2016] EWCA Civ 403, [2016] 1 WLR 2919 
and Emojevbe v Secretary of State for Transport [2017] EWCA 
Civ 934); likewise in the jurisdiction of the ET (see Teinaz v 
London Borough of Wandsworth [2002] EWCA Civ 1040, [2002] 
ICR 1471). 
But this need to take account of proportionality in respect of the 
impact of decisions on those suffering a disability did not lead to 
a different approach to appellate scrutiny and whilst expressing 
the current approach as "Wednesbury unreasonableness" might 
not always be understood as requiring a thorough scrutiny as to 
whether there had been an error of law, the alternative proposed 
of this Tribunal making its own decision as to what was fair and 
just was not acceptable not least because of the statutory 
jurisdiction of this Tribunal. Consequently, O'Cathail v Transport 
for London [2013] EWCA Civ 21, [2013] ICR 614 and Riley v 
Crown Prosecution Service [2013] EWCA Civ 951, [2013] IRLR 
966 have not been overruled and remain binding on this Tribunal.  
The judgment of a division of the Tribunal in Pye v Queen Mary 
University of London UKEAT/0151/15/MC would be followed in 
preference to the obiter dictum in Rackham and the decision in 
the NICA in Galo whilst providing admirable guidance and 
undoubtedly correct in the result, in so far as the approach to 
appellate scrutiny differed from that in Teinaz and O'Cathail, was 
an erroneous decision of an appellate Tribunal hearing appeals 
from a Tribunal of first instance and thus of equivalent status to 
this Tribunal and would not be followed; Lock and Another v 
British Gas Trading Ltd (No. 2) UKEAT/0189/15/BA, [2016] IRLR 
316 applied. 

 

FELTHAM MANAGEMENT LTD (2) DAVID FELTHAM (3) 
MARTIN FELTHAM v (1) JANE FELTHAM (2) B FELTHAM 
(MAINTENANCE) LTD (3) HAZEL FELTHAM 
UKEAT/0201/16 
HIS HONOUR JUDGE DAVID RICHARDSON 
(SITTING ALONE) 
SUMMARY 
JURISDICTIONAL POINTS - Claim in time and effective date of 
termination 
SEX DISCRIMINATION - Direct 
The Employment Tribunal did not err in law in its findings 
concerning the date of termination of the Claimant's 
employment, nor in its findings concerning the effective date of 
termination. Kirklees Metropolitan Council v Radecki [2009] 
IRLR 555 distinguished. 
The Employment Tribunal did not err in its findings concerning 
contribution and Polkey. 
The Employment Tribunal's findings of sex discrimination would, 
however, be remitted for reconsideration. The Employment 
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Tribunal did not sufficiently address the explanation given for the 
withholding of pay which it found to be direct sex discrimination. 

 

MR J DOWOKPOR v MINISTRY OF JUSTICE 
UKEAT/0156/17 
THE HONOURABLE MRS JUSTICE SLADE DBE 
(SITTING ALONE) 
SUMMARY 
JURISDICTIONAL POINTS - Extension of time: just and equitable 
The Claimant was a part-time fee-paid judicial office holder who 
claimed a pension following the litigation in O'Brien v Ministry of 
Justice. His claim was presented more than five years out of time. 
In deciding whether it is just and equitable to extend time for 
bringing a claim under the Part-time Workers (Prevention of Less 
Favourable Treatment) Regulations 2000 the Employment Judge 
erred in treating as conclusive, in holding to be unreasonable 
delay after the Claimant first learned of the possibility of bringing 
a claim, his view that solicitors were not negligent when advising 
in 2011 that his claim would be out of time. The Claimant had not 
been advised that he could apply to have the time limit extended 
on just and equitable grounds. The Employment Judge erred in 
failing to decide whether such ignorance was the or a reason for 
the delay and having regard to the advice from the solicitors 
whether such ignorance was reasonable (Averns v Stagecoach 
UKEAT/0065/08 considered). Further, the Employment Judge 
erred, as he had in Bowden v Ministry of Justice UKEAT/0018/17, 
in relying on his decision in Miller v Ministry of Justice to dismiss 
the application when there were material differences between 
the facts relevant to the Claimant and those whose applications 
for an extension of time were dismissed in Miller. Appeal 
allowed. Application remitted to a differently constituted 
Employment Tribunal. 

   

ROYAL MAIL GROUP LIMITED v MS KAMALJEET JHUTI BY 
HER LITIGATION FRIEND JANE ATKINSON 
UKEAT/0020/16 
THE HONOURABLE MRS JUSTICE SIMLER DBE PRESIDENT 
SUMMARY 
Practice and Procedure 
1. The appeal and cross-appeal challenge  
(i) whether the detriment claims are in time in circumstances 
where the grievance detriment claim failed; and 
(ii) whether the grievance detriment claim was wrongly rejected 
on the basis of too narrow an approach to the list of issues 
agreed in the case. 
2. Both appeal and cross-appeal succeeded. The 
Employment Appeal Tribunal held that since the Claimant failed 
to prove that there were any actionable detrimental acts that 
post-dated 30 March 2014, there were no ongoing similar acts or 
failures to act that could form part of a series for the purposes of 

  IDS Brief 
2018, 
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enlarging time under s.48(3)(a).  
3. Further, it was not open to the Tribunal to find that there 
was a connection or continuum between the established and 
proven acts that gave rise to detriments, occurring no later than 
30 March 2014, and the subsequent act relied on by the 
Claimant in relation to the grievance that was not proven. The 
proven acts that occurred no later than 30 March 2014 may have 
had continuing consequences in terms of the detriment 
experienced by the Claimant but on any view, there were no 
further proven acts after that date.  
4. In the unusual circumstances of this case (given the 
subsequent materially changed circumstances and the Claimant's 
pleaded case in relation to the grievance) the Employment 
Tribunal was in error in sticking slavishly as it did to issue 7a as 
originally formulated. That approach prevented the Employment 
Tribunal from discharging its core duty of determining the case in 
accordance with the evidence permitted to be adduced. It meant 
that the Employment Tribunal did not do justice between the 
parties.  

 

MS S CHIDZOY v BRITISH BROADCASTING CORPORATION 
UKEAT/0097/17 
HER HONOUR JUDGE EADY QC 
(SITTING ALONE) 
SUMMARY 
PRACTICE AND PROCEDURE - Striking-out/dismissal 
Strike out of claim - unreasonable conduct of proceedings  
During a short break in the course of giving evidence at the Full 
Merits Hearing of her claims, the Claimant participated in a 
conversation with a journalist, which included some discussion 
about the case and about a particular aspect of the Claimant's 
evidence given shortly before the break. Aspects of this were 
overheard by one of the Respondent's witnesses and by two 
members of its legal team, who brought the matter to the 
attention of the ET. Allowing the Claimant to give instructions to 
her legal representative and to thus provide an initial account of 
what had taken place, the ET then adjourned for a long weekend 
to enable the parties to provide statements about this matter. 
Upon the resumption of the hearing, the Respondent applied for 
the claim to be struck out due to the Claimant's unreasonable 
conduct of the proceedings. Concluding that the Claimant had 
indeed been party to a discussion about her evidence, in flagrant 
disregard of the warnings given by the ET on six separate 
occasions that she must not do so when still giving evidence, the 
ET concluded that it had irretrievably lost trust in the Claimant 
and could no longer fairly hear her case. It considered whether 
there were any alternatives to striking out the claim but 
concluded that there were none. It therefore struck out the 
Claimant's case. The Claimant appealed.  
Held: dismissing the appeal 
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The ET had correctly addressed the four questions identified in 
Bolch v Chipman [2004] IRLR 140 EAT. Adopting an entirely fair 
process, it had been entitled to make the findings it did as to 
what had taken place and had permissibly concluded that the 
Claimant had thereby unreasonably conducted the proceedings. 
The ET had gone on to consider whether it could still conduct a 
fair trial of the Claimant's case but, having concluded that trust 
had broken down, had correctly concluded it was not. Asking 
itself whether it was proportionate to strike out the claim, the ET 
had considered whether there were any alternatives but had 
concluded there were none. In the circumstances, that was a 
conclusion that was open to it and the challenge to its decision to 
strike out the claim would be dismissed.  

 

AMMAR HAYDAR v PENNINE ACUTE NHS TRUST 
CA (Civ Div) Davis LJ, Underhill LJ 
An extension of time for appealing against an employment 
tribunal's judgment had rightly been refused, notwithstanding 
the fact that the applicant's notice of appeal, which had been 
sent in time, had been lost in the post. The applicant had acted 
unreasonably in failing to read the EAT's booklet advising litigants 
to react promptly to the non-receipt of an acknowledgement of 
service. 

  IDS Brief 
2018, 
1103, 8 

SECRETARY OF STATE FOR BUSINESS, ENERGY AND 
INDUSTRIAL STRATEGY V PARRY & ANOR 
 [2018] EWCA Civ 672 
LADY JUSTICE ARDEN 
LORD JUSTICE BEAN 
and 
LORD JUSTICE NEWEY 
The Claimant alleged unfair dismissal and arrears of pay and 
stated  on the claim form that further particulars were attached. 
The attached particulars related to a different case entirely. The 
Tribunal staff referred the claim form to an EJ according to Rule 
12(1) which provides that the staff of the Tribunal must refer a 
claim form to an EJ if they consider (among other things) that the 
claim or part of it may be (1) one which the Tribunal has no 
jurisdiction to consider, or (2) in a form which cannot sensibly be 
responded to or is otherwise an abuse of the process. The EJ 
must then  reject the claim, or part of it, if he considers that the 
claim is such a claim (Rule 12(2)). The first EJ allowed the claims 
to proceed and an application by the Respondent for a 
reconsideration was rejected. An appeal to the EAT  was 
dismissed. The  EAT stated that no reasonable EJ properly 
directing himself in law could have concluded that an ET1 in this 
form could sensibly be responded to but  concluded that Rule 
12(1)(b) was ultra vires and dismissed the appeal.  
The Secretary of State for Business, Energy and Industrial 
Strategy (who were not a party to the original case) appealed to 

 [2018] I.C.R. 
1807 

IDS Brief 
2018, 
1092, 6-8 

http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKEAT/2003/1149_02_1905.html
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2018/1435.html&query=(HAYDAR)+AND+(v)+AND+(PENNINE)
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2018/672.html&query=(Secretary)+AND+(of)+AND+(State)+AND+(for)+AND+(Business,)+AND+(Energy)+AND+(Industrial)+AND+(Strategy)+AND+(v)+AND+(Parry)
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2018/672.html&query=(Secretary)+AND+(of)+AND+(State)+AND+(for)+AND+(Business,)+AND+(Energy)+AND+(Industrial)+AND+(Strategy)+AND+(v)+AND+(Parry)


DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2018 

 

 

michael@dugganqc.com  info@dugganpress.com  

124 

the Court of Appeal. The Court of Appeal held that the EAT was 
wrong on both counts. The ET1 form was in a form which could 
sensibly be responded to as the Respondent knew perfectly well 
that they had dismissed, then immediately re-employed, the 
Claimant. The court also concluded that the ET's rejection of a 
claim pursuant to rule 12 was not a 'determination of 
proceedings' and accordingly there was nothing in section 7(3A)-
(3C) of the Employment Tribunals Act 1996 which renders any of 
rule 12(1)-(2) ultra vires. 
LUTON BOROUGH COUNCIL V HAQUE 
UKEAT/0180/17 
SUMMARY 
JURISDICTIONAL POINTS - Claim in time and effect date of 
termination 
PRACTICE AND PROCEDURE - Application/claim 
PRACTICE AND PROCEDURE - Preliminary issues 
The statutory provisions in the Employment Rights Act 1996, the 
Employment Tribunals Extension of Jurisdiction (England and 
Wales) Order 1994 and the Equality Act 2010, which operate to 
extend time limits to facilitate conciliation before the institution 
of proceedings, are to be applied sequentially and do not provide 
for alternative limitation periods. 

  IDS Brief 
2018, 
1099, 6-7 

MR S PATKA v (1) BRITISH BROADCASTING CORPORATION  
(2) MS L LANDOR 
UKEAT/0190/17 
HER HONOUR JUDGE EADY QC 
(SITTING ALONE) 
SUMMARY 
PRACTICE AND PROCEDURE - Amendment 
Application to amend - race discrimination - complaint of unequal 
pay - whether direct or indirect race discrimination 
The Claimant - acting in person - had put his case of race 
discriminatory unequal pay as a complaint of direct 
discrimination, albeit relying on general statistical evidence in 
support. After taking legal advice, he subsequently sought to 
amend: to add details about a subsequent decision on his 
internal grievance; to add a claim of indirect discrimination in the 
alternative; to include a further basis for his complaint of direct 
discrimination. The ET permitted the application to amend in 
respect of the internal grievance but only to the extent this was 
background information; it otherwise refused the amendments, 
concluding these were not simply different labels but added 
substantively new causes of action and arguments that had been 
raised too late (the parties had fully prepared their respective 
cases on the basis of the claim as already pleaded) and had 
already led to the postponement of the listed Full Merits Hearing; 
in the circumstances, the balance of prejudice supported the 
refusal of the application. The Claimant appealed.  
Held: dismissing the appeal 
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The ET permissibly understood the application to amend in 
respect of the internal grievance to have been limited to adding 
an update to the factual background; on this basis the 
Respondents had not objected to the amendment and it had 
been allowed. That was an entirely appropriate exercise of the 
ET's case management powers and there was no proper basis of 
challenge.  
As for the indirect discrimination case, the ET was entitled to 
conclude this was not previously identified by the Claimant as 
part of his claim. Although the fact that it might still be in time 
was a potentially significant factor (Gillett v Bridge 86 Ltd 
UKEAT/0051/17 applied), the ET had permissibly taken the view 
that whether or not there was a continuing act could only be 
determined at the final Merits Hearing. It was, moreover, open to 
the ET to conclude that the different issues raised by the indirect 
discrimination claim meant the balance weighed against hearing 
that together with the existing direct discrimination claim, in 
particular given the prejudice caused to the Respondents.  
Similarly, the ET had been entitled to see the new argument 
raised in respect of the direct discrimination claim as giving rise 
to substantively new issues for determination such as to cause 
unfair prejudice if this amendment was permitted. To the extent 
the Claimant was only seeking to make this amendment to 
explain how he argued that the burden of proof shifted to the 
Respondent, that remained open to him given he had always 
made it clear he intended to rely on the statistical evidence to 
this purpose.  

 

REUTERS LIMITED v MR R COLE 
UKEAT/0258/17 
THE HONOURABLE MR JUSTICE SOOLE 
(SITTING ALONE) 
SUMMARY 
PRACTICE AND PROCEDURE - Amendment 
The Appellant had issued an ET1 including a claim under section 
15 Equality Act 2010. He applied out of time to add a claim under 
section 13 Equality Act 2010, contending that it raised no new 
facts or matters and thus was a mere relabelling exercise 
(Selkent). The Employment Judge accepted that argument and 
granted leave to amend. Appeal allowed: the section 13 claim 
involved more than relabelling. The application was remitted to 
the Employment Judge to consider the exercise of discretion. 

   

DHL SUPPLY CHAIN LIMITED v MR S FAZACKERLEY 
UKEAT/0019/18 
EMPLOYMENT APPEAL TRIBUNAL 
SUMMARY 
JURISDICTIONAL POINTS - Extension of time: reasonably 
practicable 
JURISDICTIONAL POINTS - Extension of time: just and equitable 
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An Employment Tribunal was entitled to find, on the evidence 
before it, that it had not been reasonably practicable for a 
Claimant to have served proceedings within the relevant time 
limit, that he had done so within a reasonable period after 
learning of the time limits. The Employment Judge was entitled 
to take the view that the advice given by ACAS was erroneous. 
That advice was that, prior to commencing Tribunal's 
proceedings, the Claimant should first exhaust internal 
procedures. Paragraph 10 records, correctly, that simply to await 
the outcome of an appeal could not have resulted in a finding of 
reasonable practicability but the ACAS advice, albeit limited in 
scope, was relied upon and tipped the balance. The Employment 
Judge asked the Claimant about other inquiries but, given the 
answers which I have seen, it then becomes a matter for the 
Judge's determination of the matter in all the circumstances. 

 

KADIYALI MADHAVA SRIVATSA v (1) SECRETARY OF STATE 
FOR HEALTH (2) PRACTICE SURGERIES LTD 
[2018] EWCA Civ 936  
LORD JUSTICE LEWISON, 
LORD JUSTICE KITCHIN 
and 
LADY JUSTICE ASPLIN 
The issue on the appeal was whether Dr Srivatsa was entitled to 
prosecute an action in the High Court against his former 
employers. The Respondents submitted  that he was not, 
because before the action began he had issued and then 
withdrawn proceedings in the Employment Tribunal which were 
formally dismissed after the action had begun. Dr Srivatsa 
withdrew his proceedings in the ET. That withdrawal was 
considered by Slade J in the EAT. The Defendants argue (and the 
judge accepted) that the decision on that question itself created 
an issue estoppel. Slade J had stated that  the effect of the 
dismissal of the ET claim on that in the High Court is a matter for 
that court to determine. 
However,  Nicol J agreed with the employer that there was an 
issue estoppel. His judgment is at [2016] EWHC 2916 (QB).  
On appeal it was held that there had been no decision by the EAT 
that a withdrawal of proceedings by a claimant had amounted to 
an abandonment of the underlying complaints for all purposes 
and in all fora and so there was no issue estoppel preventing the 
claimant from issuing High Court proceedings. When withdrawing 
from the tribunal proceedings, the claimant had not indicated a 
concession that his claim would fail on the merits and the High 
Court proceedings could continue. Lewison LJ stated “In my 

judgment the circumstances at the time of the withdrawal of the ET 
proceedings do not lead to the conclusion that Dr Srivatsa intended to 
concede the merits of his claim. In respectful disagreement with the 
judge I would hold that he is not precluded from continuing his High 
Court claim. The effect of the judge's decision is that, in the words of 
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Mummery LJ in Sajid:  "by a neat, technical swipe the [Defendants] 
would have eliminated a substantial claim without any tribunal or court 
having heard any evidence or argument about it. That seems to be a 
decision to which this court is not driven by any principle of cause of 
action estoppel."” 

 

MR G NYATHI v SECRETARY OF STATE FOR JUSTICE 
UKEAT/0229/17 
THE HONOURABLE MR JUSTICE LAVENDER 
(SITTING ALONE) 
SUMMARY 
PRACTICE AND PROCEDURE - Absence of Party 
The Tribunal was not obliged to make any more adjustments to 
its procedure than it did for a disabled Claimant. The Tribunal 
erred in not considering whether to cause a telephone call to be 
made to enquire as to the Claimant's reasons for not attending a 
hearing. However, that error made no difference to the outcome. 
“In the present case, there were a number of possible reasons 
why the Claimant might not have attended the hearing. One was 
illness, although there was no evidence that his mental condition 
was such as to make it physically impossible for him to attend. 
Another was mistake, which was certainly a possibility, since he 
had said that he was late on 5 January 2017 because of a mistake. 
A third was the sort of transport-related difficulty with which 
courts and tribunals are all-too familiar. Given those possibilities, 
there was no good reason for the Judge not to cause a telephone 
call to be made. In failing to do so, the Judge erred in law.” 
However, the EAT considered the claim and dismissed the 
application on the basis it had no merit. 
 

   

LUNN AND ANOR V ASTON DARBY GROUP LTD AND ANOR 
UKEAT/0039/18 
HER HONOUR JUDGE EADY QC 
(SITTING ALONE) 
SUMMARY 
PRACTICE AND PROCEDURE - Postponement or stay 
Practice and procedure - postponement - hearing of interim relief 
application - section 128(5) Employment Rights Act 1996 
The Appellants had lodged separate whistleblowing claims 
against the Respondents and had both applied for interim relief. 
They had instructed counsel under the Bar Council's direct access 
scheme and he had advised them on their claims and had settled 
their respective particulars of claim attached to the ET1 forms. 
The ET had expedited the listing of the interim relief applications 
for a date on which the Appellants' counsel had a prior court 
commitment; that was immediately drawn to the ET's attention, 
the Appellants' counsel applying for a postponement and re-
listing of the hearing, explaining he was instructed on a direct 
access basis and the Appellants would be unable to obtain 
alternative legal representation for the interim relief hearing; and 
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further offering a number of alternative dates, the earliest of 
which were within five working days of the existing listing. The ET 
refused the application, reasoning that a postponement of an 
interim relief application was prohibited under sections 128(5) 
ERA 1996, save where there were special circumstances and 
counsel's convenience did not amount to special circumstances. 
The Appellants appealed. 
Held: allowing the appeal 
Although there were good reasons for the ET to list interim 
applications on an urgent basis and to expect the parties to make 
themselves available for the hearing at short notice - 
postponements only being granted where there were special 
circumstances (section 128(5) ERA), that did not mean that the 
Appellants had to demonstrate that the circumstances in 
question were exceptional and the ET's construction of the 
statutory provision suggested it had set a higher standard than 
was in fact required and/or had unduly fettered its discretion. In 
the present case, it might not be exceptional for the Appellants 
to have instructed counsel on a direct access basis but it did 
mean that they were faced with a particular difficulty in obtaining 
alternative legal representation at such short notice. Having 
regard to the overriding objective - in particular, to save expense, 
to be flexible and to seek to ensure that the parties were on an 
equal footing - this gave rise to a special circumstance on the 
particular facts of this case. Moreover, given that it seemed the 
parties could make an alternative listing less than a matter of five 
working days after the existing date of hearing, it had been 
perverse to refuse the application in this instance and the appeal 
would accordingly be allowed and the ET's decision set aside and 
substituted by an Order that the hearing be postponed. 

 

BRETTLE & OTHERS v DUDLEY METROPOLITAN BOROUGH 
COUNCIL 
Appeal No. UKEAT/0103/17/JOJ 

HER HONOUR JUDGE STACEY (SITTING ALONE)  
SUMMARY 
PRACTICE AND PROCEDURE - Amendment 
PRACTICE AND PROCEDURE - Case management 
JURISDICTIONAL POINTS - Extension of time: reasonably 
practicable 
In a multiple holiday pay claim, the parties were unable to reach 
a mutual understanding of the effect of an ET decision ("the first 
decision") giving leave for claims to be amended so as to include 
unlawful deductions from wages claims which post-dated 
presentation of the claim forms, on the question of time limits.  
At a Preliminary Hearing before a differently constituted Tribunal, 
the Tribunal held that the effect of the first decision was to 
preclude any argument on time limits and that no residual power 
to extend time remained ("the second decision"). Those claims 
that were outside the primary three-month time limit were 
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therefore dismissed. 
On appeal from the second decision, the appeal was allowed. The 
second decision had varied the first decision which it had no 
power to do under Rule 29 ET Rules of Procedure (Serco Ltd v 
Wells [2016] ICR 768), and/or had in any event wrongly 
interpreted the first decision.  
The second decision erred in purporting to preclude the Tribunal 
from determining the issue of time limits, which had not been 
decided and on which there had been no evidence or legal 
argument, since time limits are a jurisdictional issue for the 
Tribunal to resolve (Radakovits v Abbey National plc [2009] EWCA 
Civ 1346. 
The case is remitted back for the Tribunal to decide the time 
limits issue.  

 
SCICLUNA V ZIPPY STITCH 

[2018] EWCA Civ 1320 
THE RIGHT HONOURABLE LORD JUSTICE LONGMORE, THE RIGHT 
HONOURABLE LORD JUSTICE UNDERHILL and THE RIGHT 
HONOURABLE LORD JUSTICE PETER JACKSON 

Underhill LJ: I agree.  As Longmore LJ demonstrates, the way that 
the agreed list of issues was structured necessarily implied that, if 
the Claimant succeeded in establishing the pleaded agreement 
that he was entitled to be paid £100 per day, the appropriate 
amount would be due as a matter of contract and "properly 
payable" under the Act.  No doubt there is in principle room for 
argument about how that result could or should be reconciled 
with the admitted term that payment would be deferred until the 
business could afford it.  The Claimant had pleaded various 
alternative ways of addressing that point, including the argument 
referred to by Judge Peter Clark that it was an implied term that 
any arrears would become payable on termination irrespective of 
affordability; and those alternatives were not contradicted in the 
ET3, where the Respondents put all their eggs in the basket of 
denying that that there was any entitlement to salary at all.  But 
all that matters is that it was common ground at the hearing that, 
by one route or another, the appropriate amount would be due 
and payable if the pleaded agreement were proved.  There was in 
fact a dispute as to what that amount was – identified as "issue 
7" on the list of issues - but that would not prevent the sum as 
eventually established being due and properly payable.    There 
are exceptional cases where it may be legitimate for a tribunal 
not to be bound by the precise terms of an agreed list of issues; 
but this is not one of them.  

 

   

KHATUN V HSBC BANK PLC 
UKEAT/0198/17/DA 

THE HONOURABLE MR JUSTICE CHOUDHURY 
(SITTING ALONE) 
SUMMARY 
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JURISDICTIONAL POINTS - Extension of time: reasonably 
practicable 
JURISDICTIONAL POINTS - Extension of time: just and equitable 
Ground 1 was dismissed because the Claimant did not, at the 
hearing before the ET, seek to rely upon her medical condition to 
explain her delay. The only medical evidence before the ET dealt 
with the reasons for failure to attend the first Preliminary 
Hearing. It was not incumbent on the Tribunal to consider the 
medical evidence for the delay issue in circumstances where the 
Claimant had expressly asserted a non-medical reason for her 
delay, namely that she was awaiting the outcome of her internal 
appeal even after being told of the relevant time limits. 
Furthermore, the evidence of her actions in the period up to and 
around the expiry of the time limit - speaking to ACAS, claiming 
that she thought she had lodged her claim by 8 June and 
submitting the early conciliation certificate on 11 June - did not 
support the contention that she was incapacitated by 
longstanding anxiety from dealing with such matters. 
Ground 2 was dismissed because it could not be said, on the 
findings made by the ET, that the Claimant was "reasonably 
ignorant" of the time limits. There were express findings that she 
was aware of the "relevant time limits", that this was "three 
months less a day" and that she had been made aware of this at 
least a month before 10 June, i.e. some 4 weeks before the time 
limit expired. Those were sufficient findings of fact in this context 
and the ET did not need to make further findings as to what 
exactly she was told by ACAS etc. 
 

BROUGHAL V WALSH BROTHERS BUILDERS LTD AND 
ANOTHER  
[2018] EWCA CIV 1610 (10 JULY 2018) 
PATTEN, MOYLAN AND HAMBLEN LJJ 
A Judge who refuses permission to appeal on papers  was not 
automatically disqualified from hearing  the substantive appeal.  
“In the present case Judge Baucher did no more than to indicate 
in her order of 15 September that from a consideration of the 
papers the appeal would have no real prospect of success and 
that there was no other compelling reason to grant permission. 
That was the test she was required to apply but there is nothing 
in the terms of her decision to indicate that she would not be 
open to further argument and persuasion were the matter to be 
restored to her for an oral hearing or (as it happened) were she 
assigned to hear the full appeal.” 

 

   

TARN V HUGHES AND OTHERS 

UKEAT/0064/18 

7 JUNE 2018 

HER HONOUR JUDGE EADY QC 

(SITTING ALONE)  

[2018] IRLR 
1021, Nov 
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SUMMARY 
PRACTICE AND PROCEDURE 
 Employment Tribunal - case management 
The Claimant is a GP, who formerly worked in partnership with 
the Respondents.  She is pursuing various claims of sex and 
pregnancy discrimination, harassment and victimisation before 
the ET and the parties have agreed a list of issues, identifying 30 
separate acts about which the Claimant is making complaint.  It is 
apparent from the list that there will be some overlap in terms of 
the evidence the ET will need to hear relevant to the different 
issues.  Having listed the case for a six-day Full Merits Hearing, 
due to commence 1 October 2018, the ET gave directions for its 
future conduct at a telephone Preliminary Hearing; it ordered the 
Claimant to select up to ten events for consideration at the 
October hearing, allowing that she could rely on the other 
matters identified as background or context, alternatively she 
could pursue those other matters as separate claims at a later 
hearing.  The Claimant appealed.  
Held: allowing the appeal 
Although the ET had been careful not to strike out any part of the 
claims, it had failed to have regard to the practical consequences 
of its Order; specifically, the potential unfairness in requiring the 
Claimant to elect whether to rely on particular matters, either as 
background to the ten complaints to be considered in October or 
as actual claims.  In the alternative, and to the extent that the ET 
was not requiring the Claimant to make such an election, it was 
not possible to see what benefit would be achieved as a result of 
its Order in terms of time or cost: the ET would be required to 
hear the same evidence and would inevitably have to make 
findings in respect of the whole picture thus created.  There was 
no indication that the ET had considered the practical 
consequences of the fragmented approach it had adopted or 
how this could be said to be consistent with the overriding 
objective in this case; it had failed to have regard to relevant 
considerations and, on its face, its Order was perverse. 

NHS TRUST DEVELOPMENT AUTHORITY (NHS TDA v DR S M 
SAIGER 

UKEAT/0167/15/LA 

UKEAT/0276/15/LA 

HIS HONOUR JUDGE HAND QC 

(SITTING ALONE) 
SUMMARY 
PRACTICE AND PROCEDURE - Bias, misconduct and procedural 
irregularity 
PRACTICE AND PROCEDURE - Appellate 
jurisdiction/reasons/Burns-Barke 
 In the first appeal (UKEAT/0167/15/LA), the Appellant, the NHS 
Trust Development Authority (“TDA”), complained that the 
Employment Tribunal (“ET”) had reached conclusions which were 
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not supported by the evidence or were arrived at by inferential 
conclusions, which could not be drawn from the evidence, or were 
findings no reasonable Tribunal properly directing itself on the 
evidence could have reached.  Alternatively, it was submitted that 
there had been a serious procedural irregularity amounting to an 
error of law by the ET reaching the conclusion that there must have 
been a telephone conversation between an employee of the TDA 
and an employee of the Third Respondent, IRG Advisors LLP t/a 
Odgers Berndtson (“Odgers”), without giving the witnesses a 
proper opportunity to comment on that proposition or inviting the 
parties to make submissions about it. 
 In the second appeal (UKEAT/0276/15/LA) the Appellant, North 
Cumbria University NHS Trust (“the Trust”), complained in similar 
terms that the ET had arrived at conclusions which were not 
supported by the evidence or were arrived at by inferential 
conclusions, which could not be drawn from the evidence, or were 
findings no reasonable Tribunal properly directing itself on the 
evidence could have reached.  Alternatively, it was submitted that 
there had been a serious procedural irregularity amounting to an 
error of law by the ET reaching the conclusion that the Trust, 
through an agent, had victimised the Claimant without giving the 
witnesses a proper opportunity to comment on that proposition or 
inviting the parties to make submissions about it. 
 In order for a serious procedural irregularity to amount to an error 
of law it must be established that it has led to an unjust or unfair 
result.  There may be a variety of categories of serious procedural 
irregularity.  In the context of this area of law cases such as 
Hereford and Worcester County Council v Neale [1986] IRLR 168 
and Secretary of State for Justice v Lown [2016] IRLR 22 have 
been concerned with procedural irregularity and on at least one 
occasion that has been coupled with inadequacy of reasoning 
(see paragraphs 58 to 62 of the judgment of Underhill LJ in The 
Co-operative Group Ltd v Baddeley [2014] EWCA Civ 658).  But 
the existence of an inflexible rule of practice, apparently 
recognised in other common law jurisdictions as the rule in 
Browne v Dunn (see the House of Lords judgment in Browne v 
Dunn [1893] 6 R 67), is both doubtful and undesirable (Markem 
Corporation v Zipher Ltd [2005] EWCA Civ 267, Allied Pastoral 
Holdings v Federal Commissioner of Taxation [1983] 44 ALR. 
607, Deepak Fertilisers & Petrochemical Corporation v Davy 
McKee (London) Ltd [2002] EWCA Civ 1396 and paragraphs 12-
12 and 12-35 in Chapter 12 of the 18th edition of Phipson on 
Evidence considered).  Any such concept comprises not only a 
rule of practice but also a rule of evidence and a rule of 
professional etiquette.  In order to amount to an error of law, 
however, the irregularity must be that of the Tribunal and the 
extent to which a procedural irregularity will be a serious 
procedural irregularity resulting in injustice and unfairness such 
as to amount to an error of law depends on the circumstances of 
each case and not on the existence of an overarching rule of 
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practice. 
 Removing an applicant from further consideration during an 
appointment process (in this case from a preliminary interview 
stage) can amount to a detriment within the meaning of section 
27(1) Equality Act 2010 (“EqA”) (Shamoon v Chief Constable of 
the RUC [2003] UKHL 11, [2003] ICR 337 applied) and the Trust’s 
appeal could not succeed on that basis. 
 Section 111(7) EqA does not have the effect of excluding 
corporate bodies from the scope of section 111 and TDA’s appeal 
could not succeed on that basis.  Both sections 111 and 112 EqA 
considered. 
  
TDA’s appeal succeeded on the ground that the ET had erred in 
law by reaching a conclusion not supported by the evidence.  The 
ET had reached an inferential conclusion that an employee of 
TDA had a conversation with an employee of Odgers but the 
findings of fact could not support the drawing of that inference. 
 In the context of the case it was also a serious procedural 
irregularity for the ET to have reached that conclusion without 
indicating to the parties (and the witnesses) that was under 
consideration and giving an opportunity for the matter to be 
dealt with both evidentially and in submissions.  Having 
considered paragraph 21 of the judgment of Laws LJ in Lincoln 
College v Jafri [2014] EWCA Civ 449, [2014] ICR 920 it was 
concluded that this was an exceptional case in which this Tribunal 
could conclude, because there was no primary evidence to 
support the inferential conclusion, that such an inference could 
never be drawn and therefore the matter was not remitted. 
 The Trust’s appeal succeeded on the grounds of both inadequacy 
of reasoning and, in the circumstances of the case, serious 
procedural irregularity.  The appeal was disposed of by a 
remission to the ET for the evidence of a witness to be re-heard 
and the judgment reconsidered after that evidence had been 
given. 

 The cross-appeal related to the conclusion of the ET that, absent 
victimisation, the Claimant had a 50% chance of proceeding to 
the next stage of the appointment process but no chance of 
either being short listed or appointed.  The Court of Appeal’s 
judgment in Chagger v Abbey National plc and another [2009] 
EWCA Civ 1202, [2010] IRLR 47 did not mean that as well as 
eliminating the victimisation from consideration, the prior 
discrimination constituting the protected act upon which the 
victimisation was based should also be eliminated from 
consideration.  That would produce an artificial perspective.  The 
cross-appeal was essentially an argument that the conclusion was 
perverse.  It was not; on the contrary it was supported by the 
evidence and the cross-appeal must fail. 
HAYDAR V PENNINE ACUTE NHS TRUST 
[2018] EWCA Civ 1435 
LORD JUSTICE DAVIS, LORD JUSTICE UNDERHILL 
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The EAT correctly refused an extension of time for appealing 
against an employment tribunal’s judgment, notwithstanding the 
fact that the appellant’s notice of appeal, which had been sent in 
time, had been lost in the post. The appellant had acted 
unreasonably in failing to read the guidance booklet advising 
litigants to react promptly to the non-receipt of an 
acknowledgement of service. Underhill LJ: it follows from my 
reasoning on the Abdelghafar approach that there cannot be said 
to have been a good reason for that delay or a substantial part of 
it. If the appellant had read the judgment booklet and contacted 
the EAT forthwith he would still have had time to serve the 
appeal package before the deadline of 27 May, and even if he 
had delayed a short time and just missed it his case for an 
extension would no doubt have been strong. But he did not read 
the judgment booklet. He took no steps to check what had 
happened about his appeal, notwithstanding that he had 
received no acknowledgement of receipt. 
 

X v Y LIMITED 
UKEAT/0261/17 
THE HONOURABLE MRS JUSTICE SLADE DBE 
(SITTING ALONE) 
SUMMARY 
PRACTICE AND PROCEDURE - Disclosure 
PRACTICE AND PROCEDURE - Striking-out/dismissal 
An Employment Judge struck out paragraphs of the Claimant's 
claim as they depended on an email in respect of which legal 
advice privilege was claimed. In considering whether privilege 
could not be claimed as the advice in the email was given for the 
purpose of facilitating an iniquity, the Employment Judge erred in 
his interpretation of the email. Prima facie, the email gave advice 
on how to cloak what would otherwise be a disability 
discrimination dismissal as a dismissal for redundancy. Properly 
interpreted the email surmounted the high bar of iniquity. There 
was a strong prima facie case that the email recorded not just 
that the Claimant could be dismissed in a redundancy exercise 
but may claim disability discrimination. Barclays Bank plc v 
Eustice [1995] 1 WLR 1238 and BBGP Managing General Partner 
Ltd v Babcock & Brown Global Partners [2011] Ch 296 
considered. Decision of the Employment Judge to strike out the 
relevant paragraphs in the ET1 set aside. 
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NECKLES V ABELLIO LONDON LTD  
UKEAT/0250/17/DM 

THE HONOURABLE MR JUSTICE LAVENDER  
(SITTING ALONE)  
SUMMARY 
PRACTICE AND PROCEDURE - Costs 
An Employment Judge was not obliged to adjourn a hearing of 
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her own motion. The hearing concerned an application for 
reconsideration of a Costs Order against the Claimant. The basis 
of the application was that the Claimant had misled the Tribunal 
as to his assets when he said that he had transferred his former 
matrimonial home into his wife's name, since in fact he was still 
the registered proprietor. There were related County Court 
proceedings in which it was subsequently decided that he held 
the property on trust for his wife. The Employment Judge was 
aware of the County Court proceedings, but decided to proceed 
with the hearing. In the circumstances, she was entitled to do so.  

 

GOVERNING BODY OF TYWYN PRIMARY SCHOOL v M 
APLIN 
THE HONOURABLE MRS JUSTICE SLADE DBE 
(SITTING ALONE) 
 UKEAT/0298/17 
PRACTICE AND PROCEDURE - Appearance/response 
The strict approach to extensions of time for appeals did not 
apply to extensions of time for cross-appeals. For the latter, the 
general approach to the exercise of discretion under the 
Employment Appeal Tribunal Rules 1993 r.37 should be applied. 
In circumstances in which an Appellant is to be understood as 
consenting to an extension of time for lodging a response to the 
appeal and the Registrar of the EAT making an Order by consent, 
the Order is to be construed as granting an extension of time only 
for the response to the appeal. The extension was rightly held by 
the Registrar not to apply to a cross-appeal.  
The Registrar erred in dismissing a subsequent application for 
extension of time to lodge a cross-appeal by applying the strict 
approach to time for appealing to cross-appeals. There are 
material differences in the Rules and Practice Directions 
applicable to appeals and cross-appeals. Whilst they may be 
juridically comparable they differ in practice. The reactive nature 
of a cross-appeal explained by Langstaff P in Basildon & Thurrock 
NHS Foundation Trust v Weerasinghe UKEAT/0397/14 and policy 
considerations illustrate why the strict approach to extensions of 
time for appeals does not apply to cross-appeals. Slingsby v 
Griffith Smith Solicitors UKEAT/0619/07 not followed. United 
Arab Emirates v Abdelghafar [1995] IRLR 243 considered. 
Decision of Registrar not to extend time for cross-appeal set 
aside. Using powers under Employment Tribunals Act 1996 
section 35 application for extension of time in which to deliver a 
cross-appeal made on 19 January 2018 allowed.  

   

RANA V LONDON BOROUGH OF EALING & ANOR; BONNIE 
V DWP 
[2018] EWCA Civ 2074 
LORD JUSTICE UNDERHILL 
(Vice-President of the Court of Appeal (Civil Division)) 
and 
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LORD JUSTICE McCOMBE 
and 
LORD JUSTICE BEAN 
The EAT refused to extend time for lodging an appeal against a 
decision of the ET. Under the relevant rule time starts to run 
where the ET's judgment and/or the written reasons are "sent to 
the parties". In both the cases they were erroneously sent to a 
former representative of the party wishing to appeal. The 
question was whether they were nevertheless "sent to the 
parties" for the purpose of the rule, and, if they were, what 
approach should be taken to extending time.  
The appeal was allowed although for different reasons. 
McCombe LJ held that the document containing the written 
reasons is only "sent to the parties" if it is sent to each party, or 
at any rate the relevant party, at the address communicated to 
the tribunal by or on behalf of that party as being his or her 
address for service, so that the appeal was in time. Underhill LJ, 
with whom Bean LJ agreed, held that a document is "sent to the 
parties" if the tribunal sends copies out addressed to each party, 
even if the address is wrong, or even if the document is sent to 
an addressee who does not have authority to receive it.  

 

NORTHAMPTON BC V WOLSTENHOLME 
UKEAT/0130/18 
SUMMARY 
PRACTICE AND PROCEDURE - Disclosure 
An Employment Tribunal erred in law in ordering disclosure 
which would, if given, have put the Respondent in breach of 
section 19(5) of the Anti-Terrorism, Crime and Security Act 2001, 
by which the Respondent was prevented from further disclosing 
information obtained by it from HMRC pursuant to subsection 
19(2) except in certain circumstances and with the consent of the 
Commissioners of HMRC. No reasons for the decision had been 
given despite there having been sought.  

   

OGIEHOR V BELINFANTIE 
[2018] EWCA Civ 2423  
02 November 2018 
Lindblom and Irwin LJJ 
The Court of Appeal held that it was not unfair to order costs 
against a  litigant in person who had deliberately disclosed an 
offer that had been made without prejudice save as to costs in 
court to the trial judge. "The evidence is clear that many present 
tried energetically to pre-empt him.  In my view therefore, the 
Appellant’s conduct, even as a litigant in person, was improper 
and satisfied the first limb of the test in Ridehalgh v Horsefield ." 
 

   

GALILEE V COMMISSIONER OF POLICE OF THE 
METROPOLIS 
UKEAT/207/16 
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SUMMARY 
PRACTICE AND PROCEDURE - Case management 
PRACTICE AND PROCEDURE - Amendment 
PRACTICE AND PROCEDURE - Time limits 
Neither the procedural common law doctrine of "relation back" 
(now defunct - see Beecham Group plc v Norton Healthcare Ltd 
[1997] FSR 81, Liff v Peasley [1980] 1 WLR 781 and Ketteman v 
Hansel Properties Ltd [1987] AC 189) nor section 35(1) of the 
Limitation Act 1980 apply directly to amendments to pleadings in 
the ET, which introduce new claims or causes of action. These 
take effect for the purposes of limitation at the time permission 
to amend is given and do not "relate back" to the time when the 
original proceedings were commenced and in so far as the 
reasoning in the cases of Rawson v Doncaster NHS Primary Care 
Trust UKEAT/0022/08, Newsquest (Herald and Times) Ltd v 
Keeping UKEATS/ 0051/09 and Amey Services Ltd and Another v 
Aldridge and Others UKEATS/0007/16 is based on the "relation 
back" doctrine, this is inconsistent with statements in Potter and 
Others v North Cumbria Acute Hospitals NHS Trust and Others 
(No 2) UKEAT/0385/08, [2009] IRLR 900 and Prest v Mouchel 
Business Services Ltd UKEAT/0604/10, [2011] ICR 1345. 
Alternatively, Rawson, Newsquest and Amey Services were 
wrongly decided (on that point). On either basis they would not 
be followed (see Lock and Another v British Gas Trading Ltd (No 
2) UKEAT/0189/15, [2016] IRLR 316). 
The refusal of permission to amend in the instant case turned on 
the doctrine of "relation back" and this was a critical error of law 
and not simply one of a number of factors considered in "the 
generous ambit within which reasonable disagreement is 
possible" (Gayle v Sandwell and West Birmingham Hospitals 
NHS Trust [2011] IRLR 810, Kuznetsov v Royal Bank of Scotland 
[2017] EWCA Civ 43, Broughton v Kop Football (Cayman) Ltd 
and Others [2012] EWCA Civ 1743, HRH Prince Abdulaziz Bin 
Mishal Bin Abdulaziz Al Saud v Apex Global Management Ltd 
and Another [2014] UKSC 64, [2014] 1 WLR 4495, Bellenden 
(formerly Satterthwaite) v Satterthwaite [1948] 1 All ER 343 and 
CICB v Beck [2009] EWCA Civ 619, [2009] IRLR 740 considered). 
The guidance given by Mummery J in Selkent Bus Co Ltd v Moore 
[1996] ICR 836 and his use of the word "essential" should not be 
taken in an absolutely literal sense and applied in a rigid and 
inflexible way so as to create an invariable and mandatory rule 
that all out of time issues must be decided before permission to 
amend can be considered. The judgments in both Transport and 
General Workers Union v Safeway Stores Ltd UKEAT/0092/07 
and Abercrombie v AGA Rangemaster Ltd [2014] ICR 209 
emphasised that the discretion to permit amendment was not 
constrained necessarily by limitation. 
The Opinion of the Inner House of the Court of Session in City of 
Edinburgh Council v Kaur [2013] CSIH 32 should not be confined 
to granting an extension of time in "continuing act" but should be 
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applied as well to cases involving consideration of whether it 
would be "just and equitable" to grant an extension of time. 
Whilst in some cases it may be possible without hearing evidence 
to conclude that no "prima facie" case of a "continuing act" or for 
an extension on "just and equitable" grounds can arise from the 
pleadings, in many cases, often, but not necessarily confined to, 
discrimination cases, it will not be possible to reach such a 
conclusion without an evidential investigation and, as indicated 
in the Opinion in Kaur, sometimes it may be necessary to hear a 
significant amount of evidence and sometimes it may not be 
possible or sensible to deal with the matter at a Preliminary 
Hearing and decisions may need to be postponed until all the 
evidence has been heard. 
In the instant case EJ Foxwell had refused permission to amend 
without hearing any evidence. His evaluation of the likelihood of 
any subsequent extension of time on the grounds that it was 
"just and equitable" and the lack of resolution of the issue as to 
whether or not there was a "continuing act" both amounted to 
errors of law and the case was remitted for re-consideration in 
the light of the above decision. 
 

NORTH EAST LONDON NHS FOUNDATION TRUST V ZHOU 
UKEAT/0066/18 
HER HONOUR JUDGE EADY QC 
(SITTING ALONE) 
SUMMARY 
JURISDICTIONAL POINTS - Claim in time and effective date of 
termination 
JURISDICTIONAL POINTS - Extension of time: reasonably 
practicable  
The Claimant had instructed her solicitors to lodge her ET claims 
of whistleblowing detriment and unfair dismissal but, to save 
costs, had agreed she would complete the formal parts of the 
form ET1 herself. In so doing, the Claimant failed to transcribe 
the ACAS Early Conciliation ("EC") certificate number correctly 
(missing off the last forward slash and final two digits) and her 
solicitors failed to spot this error before they submitted the claim 
on the last day of the relevant limitation period. The Claimant's 
ET claim was duly rejected and the Claimant's solicitors re-
submitted the claim - this time with the correct EC number - 
within a day of receiving the ET's notification of rejection. That, 
however, was outside the limitation period. Upon considering 
whether it had jurisdiction to determine the Claimant's claims, 
the ET held that the claim was initially correctly rejected because 
it did not contain the right EC number and the re-submitted claim 
was out of time. Applying Adams v BT plc [2017] ICR 382, 
however, that did not necessarily mean it had been reasonably 
practicable for the re-submitted, corrected claim to have been 
presented in time. The Claimant and her solicitors had both 
believed that a properly constituted claim had been presented in 
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time, albeit that belief was mistaken. The Claimant's belief arose 
from her confidence in her solicitors; her solicitors' belief arose 
because they had failed to spot the error in the EC certificate 
number. Although the solicitors were at fault, that did not 
necessarily mean their conduct was unreasonable. Seeing this 
case as akin to Adams v BT, the ET concluded that, on this point, 
it would have "little difficulty in resolving the issue of reasonable 
practicability in favour of the Claimant". So doing, the ET 
concluded that the ET1 had been re-submitted within a 
reasonable period once the Claimant and her solicitors became 
aware of the error and that it therefore had jurisdiction to hear 
the claim. The Respondent appealed.  
Held: allowing the appeal in part 
The Claimant had believed she had lodged a properly constituted 
claim in time because she had confidence in her professional 
advisers. If those advisers had unreasonably failed to lodge a 
properly constituted claim in time, however, then the application 
of the Dedman principle (see Dedman v British Building and 
Engineering Appliances Ltd [1973] IRLR 379 CA) would mean that 
the Claimant would not be entitled to simply rely on her 
confidence in what they had done; she would be bound by their 
unreasonable conduct. The question then became whether the 
Claimant's solicitors had acted reasonably. The ET found that 
they were "unquestionably at fault in failing to check the ET1 
thoroughly" but did not conclude that this automatically meant 
that their conduct was unreasonable. That was a permissible 
view given the facts of the case; in particular, the Claimant having 
undertaken to complete the ET1 form herself to save expense. 
That said, it could not be assumed that the case was on all fours 
with Adams, given that the question of the application of the 
Dedman principle had not been raised in that case. The ET had 
therefore needed to demonstrate that it had engaged with the 
question whether the Claimant's solicitors had acted reasonably. 
As it was not possible to see that it had answered that question, 
the appeal would be allowed on this basis and this issue remitted 
to the same ET for  

 

MIAH AND ANOR V AXIS SECURITY SERVICES LTD 

 UKEAT/0292/17/LA 

HER HONOUR JUDGE EADY QC 

(SITTING ALONE)  

SUMMARY 
JURISDICTIONAL POINTS - Claim in time and effective date of 
termination 
 Mr Miah (represented by Syeds Solicitors) had sought to pursue 
a complaint of unfair dismissal against his former employer, Axis 
Security Services Ltd.  His claim was date stamped by the ET as 
received on Monday 30 January 2017.  It was common ground 
that the relevant time limit expired on Sunday 29 January 2017.  

  IDS Brief 
2018, 
1101, 12 
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At a hearing before the ET to determine whether the claim had 
been presented in time or, if not, whether time should be 
extended, the ET considered that there was no evidence to 
corroborate the account given as to when the claim had been 
posted.  In the circumstances, it concluded that the claim had 
been presented out of time when it had been reasonably 
practicable for it to have been presented in time.  At a 
subsequent hearing, when allowing an application for wasted 
costs, the ET noted that a different account was given as to when 
the claim had been posted.  Mr Miah and Syeds Solicitors 
appealed.  Their appeals were permitted to proceed on one 
question only: whether the ET had erred when it considered the 
question of time limits under section 111 Employment Rights Act 
1996 (“ERA”) because it failed to have regard to Rule 4(2) ET 
Rules 2013, which provides: 

“(2) If the time specified by these Rules, 
a practice direction or an order for doing 
any act ends on a day other than a 
working day, the act is done in time if it 
is done on the next working day.  
“Working day” means any day except a 
Saturday or Sunday, Christmas Day, 
Good Friday or a bank holiday …” 

It was contended that, reading section 111 subject to Rule 4(2) ET 
Rules would mean that the ET would have had to find that Mr 
Miah’s claim had been presented in time.  
Held: dismissing the appeals 
Rule 4 of the ET Rules 2013 introduced a set of principles into ET 
procedure governing the approach to be adopted when 
considering compliance with time limits but the application of 
those principles was expressly stated to arise in respect of time 
limits specified by the ET Rules and any Practice Direction or ET 
Order; the ET in the present case was concerned with a statutory 
time limit, imposed by section 111 ERA, for the bringing of a 
complaint of unfair dismissal; Rule 4(2) ET Rules could not serve 
to extend a time limit provided by statute.  The practical 
difficulties of presenting a claim on a non-working day had been 
acknowledged in the case law (see Swainston v Hetton Victory 
Club Ltd [1983] 1 All ER 1179 and Consignia plc v Sealy [2002] 
EWCA Civ 878) but Rule 4(2) ET Rules did not change the 
approach under section 111.  That was apparent from the 
wording of Rule 4(2) itself, which stated that it only applies to the 
ET Rules themselves or to relevant Practice Directions and ET 
Orders.  Moreover, to read section 111 ERA as subject to Rule 
4(2) would mean that where time expired on a non-working day, 
then - provided it was accepted that the claim was presented on 
the next working day - it would necessarily be held to be in time 
(so, the time limit for unfair dismissal cases would automatically 
be extended in these circumstances).  That was not what section 
111(2) ERA provided, and Rule (4)(2) ET Rules did not change that 

http://www.bailii.org/ew/cases/EWCA/Civ/2002/878.html
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position.  Parliament had made clear provision for exceptions to 
the strict application of the time limit within section 111 itself.    
Mr Miah had not been denied his right to a fair trial of his 
complaint but had failed to satisfy the ET that he had complied 
with the relevant statutory time limit, allowing for the approach 
to be adopted in cases in which that limit expired on a non-
working day as provided in the case law.  

 
REUTERS LTD V COLE 
UKEAT/0258/17 
THE HONOURABLE MR JUSTICE SOOLE 
(SITTING ALONE) 
SUMMARY 
PRACTICE AND PROCEDURE - Amendment 
The Appellant had issued an ET1 including a claim under section 
15 Equality Act 2010. He applied out of time to add a claim under 
section 13 Equality Act 2010, contending that it raised no new 
facts or matters and thus was a mere relabelling exercise 
(Selkent). The Employment Judge accepted that argument and 
granted leave to amend. Appeal allowed: the section 13 claim 
involved more than relabelling. The application was remitted to 
the Employment Judge to consider the exercise of discretion. 

 

  IDS Brief 
2018, 
1094, 14-
15 
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PREGNANCY AND MATERNITY CLAIMS See Duggan on Contracts, Capter K. 

OTERO RAMOS V SERVICIO GALEGO DE SAÚDE AND 
ANOTHER 
Case C-531/15 (EU:C:2017:789) 
JUDGMENT OF THE COURT (Fifth Chamber) 
The hospital management issued a report stating that the 
claimant's work did not pose any risk to breastfeeding and 
rejecting her request that her working conditions be adjusted and 
for preventative measures to be put in place. The issue was 
whether art 19(1) of the Equal Treatment Directive 2006/54, 
which concerned the burden of proof, applied where a female 
worker challenged the risk assessment of her work, claiming that 
it was not conducted in accordance with art 4(1) of the Pregnant 
Workers Directive 92/85. 
1.      Article 19(1) of Directive 2006/54/EC of the European 
Parliament and of the Council of 5 July 2006 on the 
implementation of the principle of equal opportunities and equal 
treatment of men and women in matters of employment and 
occupation must be interpreted as applying to a situation such as 
that at issue in the main proceedings, in which a breastfeeding 
worker challenges, before a court or other competent authority 
of the Member State concerned, the risk assessment of her work 
in so far as she claims that the assessment was not conducted in 
accordance with Article 4(1) of Council Directive 92/85/EEC of 
19 October 1992 on the introduction of measures to encourage 
improvements in the safety and health at work of pregnant 
workers and workers who have recently given birth or are 
breastfeeding. 
2.      On a proper construction of Article 19(1) of Directive 
2006/54, in a situation such as that at issue in the main 
proceedings, it is for the worker in question to provide evidence 
capable of suggesting that the risk assessment of her work had 
not been conducted in accordance with the requirements of 
Article 4(1) of Directive 92/85 and from which it can therefore be 
presumed that there was direct discrimination on grounds of sex 
within the meaning of Directive 2006/54, which it is for the 
referring court to ascertain. It would then be for the defendant to 
prove that that risk assessment had been conducted in 
accordance with the requirements of that provision and that 
there had, therefore, been no breach of the principle of non-
discrimination. 

[2018] IRLR 
84 
February 

 [2018] 
I.C.R. 
965 

 

CAPITA CUSTOMER MANAGEMENT LIMITED v (1) MR M 
ALI (2) WORKING FAMILIES (INTERVENOR) 
UKEAT/0161/17 
THE HONOURABLE MRS JUSTICE SLADE DBE 
(SITTING ALONE) 
SUMMARY 
SEX DISCRIMINATION - Direct 

[2018] IRLR 
586 July 

[2018] I.C.R. 
1591 

IDS Brief 
2018, 
1093, 6-8 
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SEX DISCRIMINATION - Indirect 
VICTIMISATION DISCRIMINATION - Detriment 
A father who wished to take shared parental leave so that his 
wife could go back to work claimed direct sex discrimination in 
not being entitled to pay at the higher maternity pay rate for 12 
weeks after the 2 weeks compulsory maternity leave but only 
that paid for shared parental leave.  
The Employment Tribunal erred in failing to consider or have 
regard to the purpose of maternity leave with pay which is the 
rationale for domestic law provision for maternity leave and pay 
and the European legislation which it implements. That purpose 
is for the health and wellbeing of a woman in pregnancy, 
confinement and after recent childbirth. The Employment 
Tribunal erred in holding that the circumstances of the Claimant 
father were comparable within the meaning of the Equality Act 
2010 section 23(1) to those of a woman who had recently given 
birth as both had leave to care for their child. Such a finding fails 
to have regard to the purpose of maternity leave and pay. A 
mother will care for her baby but that is a consequence not the 
purpose of maternity leave and pay. Whether and for how much 
there is an entitlement to pay depends upon and is inseparable 
from the type of leave taken. Shared parental leave is given on 
the same terms for men and women. Hofmann v Barmer 
Ersatzkasse [1985] ICR 731 and Betriu Montull v Instituto NSS 
[2013] ICR 1323 considered. Further the ET erred for similar 
reasons in holding that the payment to a woman who had 
recently given birth and was on maternity leave at a higher rate 
than that given to parents of either sex on shared parental leave 
the purpose of which was different, the care of the child, did not 
fall within Equality Act 2010 section13(6)(b). Eversheds v Legal 
Services De Belin [2011] ICR 1137 considered. 
Appeal from finding of direct sex discrimination allowed. Finding 
set aside. 
Appeal from three findings of victimisation under Equality Act 
2010 section 27 dismissed. Decision in respect of one finding of 
victimisation was not Meek-compliant. Appeal allowed in respect 
of this claim of victimisation allowed. Claim of victimisation 
remitted for hearing before the same Employment Tribunal, if 
practicable. 

See Duggan QC on Contracts at K109. 
Note: The Commons Women and Equalities Committee is 
expected to call for fathers to be entitled to receive a month off 
work when their wife or partner has a baby, be paid 90% of their 
salary and get a further two months of paternity leave at £141 a 
week, without any loss of rights for the mother. Shared parental 
leave, introduced in 2015, allows a mother to swap some of her 
entitlement with the father, but take-up has been low. 

 

MR A HEXTALL v (1) CHIEF CONSTABLE OF LEICESTERSHIRE 
POLICE (2) WORKING FAMILIES (INTERVENOR) 

  IDS Brief 
2018, 
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UKEAT/0139/17 
THE HONOURABLE MRS JUSTICE SLADE DBE 
SUMMARY 
EQUAL PAY ACT 
SEX DISCRIMINATION - Indirect 
The Claimant claimed indirect sex discrimination under provisions 
in the Respondent Police Force in that the only option for men 
taking leave after the birth of their child is shared parental leave 
("SPL") at the statutory rate of pay whereas women have the 
option of taking maternity leave ("ML") on full pay. The 
Employment Tribunal did not err in holding that the claim was for 
indirect sex discrimination and not for equal pay within the 
meaning of Equality Act 2010 ("EqA") section 66. The exclusion in 
EqA Schedule 7 Part 1 paragraph 2 in relation to terms of work 
affording special treatment for women in connection with 
pregnancy or childbirth did not apply. Cross-appeal dismissed. 
The ET erred in adopting their reasons for rejecting women on 
maternity leave as a comparator for a direct discrimination claim 
for the purposes of the indirect discrimination claim. The 
identifying of a pool for testing disparate impact of a PCP on men 
and women in materially indistinguishable circumstances is a 
different exercise from that in a direct discrimination claim. 
Further the ET erred in failing to base their decision on the 
disparate impact relied upon : fathers have no choice but to take 
SPL at the statutory rate of pay whereas mothers have the option 
of ML at full pay. Appeal allowed. Claim of indirect sex 
discrimination remitted for rehearing to a differently constituted 
ET. 

 

1093, 9-10 

R (ON THE APPLICATION OF T & ORS) V SECRETARY OF 
STATE FOR EDUCATION 
[2018] EWHC 2582 (Admin)  
QBD (Admin) (Lewis J) 06/10/2018 
The provision of an additional 15 hours of free childcare to the 
children of working parents did not breach ECHR art.14 read with 
art.8, despite a differential treatment between families where 
one parent worked and lone parents who were unable to work 
because they were carers or were the victims of domestic 
violence. The childcare policy was intended to enable parents to 
return to work, or work more hours, and was objectively justified. 
"Applying the approach favoured by the defendant, the defendant has demonstrated that 
the differential treatment resulting from the 2016 Act and the Regulations is objectively 
justified. The measures seek to pursue a legitimate aim, namely to facilitate or to provide 
an incentive to parents to work or increase their working hours. The measures are 
rationally connected with that aim. The measures are not manifestly without reasonable 
foundation. They reflect a considered view by the legislature, and the government, based 
on the available evidence, as to how best to allocate resources to achieve a particular 
goal, namely the encouragement of parents to work or increase their working hours.  
Applying the approach favoured by the claimants, the measures do seek to achieve a 
legitimate aim, namely to facilitate and provide an incentive to parents to work. The 
measures adopted are rationally connected with that aim. In truth, the different method 
favoured by the claimants, that is, the extension of the provision of the additional 15 
hours of free childcare to children of lone parents who cannot work because of caring 
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responsibilities or because they are the victims of domestic abuse, would not be a less 
intrusive means of achieving the same aim; it would involve seeking to achieve a different 
aim.  
In terms of whether the measures strike a fair balance, it is appropriate to bear in mind 
that the context is the allocation of resources to achieve a particular social goal, enabling 
parents to work. That involves questions of social policy. The measures reflect the 
conscious and deliberate assessment by the government, and approved by the legislature, 
that the appropriate balance to strike is to provide an additional 15 hours of free childcare 
a week to children aged three and four of working parents as defined but not to provide 
those additional hours to lone parents who are unable to work. The children of lone 
parents do not lose any existing entitlement; they retain their entitlement to 15 hours of 
free childcare but eligibility for the additional 15 hours will not be extended to them. The 
evidence available at the time of the hearing in July 2018 did not establish that the 
provision of the additional 15 hours of free childcare would give rise to any significant 
educational or developmental benefit for the children who receive it. There are other 
social policy measures in place to assist non-working lone parents, and children with 
particular needs arising out of their particular situation. In all the circumstances, the 2016 
Act and the Regulations do strike a fair balance in the way that they deal with the 
allocation of resources in the form of additional hours of free childcare for three and four 
year olds and by providing that those additional hours will be available to children of 
working parents in order to facilitate those parents to work."  

SINDICATUL FAMILIA CONSTANŢA AND OTHERS V DIRECŢIA 
GENERALĂ DE ASISTENŢĂ SOCIALĂ ŞI PROTECŢIA COPILULUI 
CONSTANŢA (C-147/17) EU:C:2018:926  
"Article 1(3) of Directive 2003/88/EC of the European 
Parliament and of the Council of 4 November 2003 concerning 
certain aspects of the organisation of working time, read in 
conjunction with Article 2(2) of Council Directive 89/391/EEC of 
12 June 1989 on the introduction of measures to encourage 
improvements in the safety and health of workers at work, 
must be interpreted as meaning that the work performed by a 
foster parent under an employment contract with a public 
authority, which consists in taking in a child, integrating that 
child into his or her household and ensuring, on a continuous 
basis, the harmonious upbringing and education of that child, 
does not come within the scope of Directive 2003/88." 
 

   

SERCO LEISURE OPERATING LTD V LAU  
UKEAT/0120/17/RN 
HHJ EADY QC 
Date published: 14/06/2018 
Appeal against a finding the Claimant had suffered less 
favourable treatment under s18 EA 2010 because she was 
pregnant. Appeal allowed and remitted to the same ET to 
determine the s18 issue afresh. 
The Claimant informed the Respondent that she was pregnant 
just before a restructuring exercise that would result in 
redundancies. Staff had to attend interviews for the new jobs 
available - the Claimant scored the lowest mark. She could not 
attend an interview for either of 2 lower grade positions because 
of pregnancy related sickness. The Respondent therefore used 
the score she achieved before and as it was the lowest she was 
made redundant. The Claimant lost her claim of automatic unfair 
dismissal and pregnancy discrimination, the ET concluding that 
her pregnancy had not been the principal reason for her dismissal 
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and thus she had not been automatically dismissed for the 
purposes of section 99 ERA 1996, but (applying the different test 
under section 18 Equality Act 2010) she had suffered 
unfavourable treatment because of her pregnancy as this had 
materially influenced the decision to use a method of selection 
for the supervisor positions, which had been an effective cause of 
her dismissal. The Respondent appealed against the ET's decision 
on the section 18 claim.  

The ET’s finding that the burden of proof had shifted for the 
purposes of section 136(2) Equality Act 2010 was inadequately 
explained, such that the Respondent could not understand why it 
had lost on this point, the ET seemingly referring to matters it 
had already discounted as justifying any inference of 
discrimination.  As for the ET’s approach to the Respondent’s 
explanation (assuming, in the alternative, that the ET had 
permissibly concluded the burden had shifted), its findings as to 
what would have been fair were insufficient to justify the 
conclusion reached and its approach elided context and reason.  
Further, to the extent the ET had identified matters that might 
have suggested a motivation (whether conscious or 
subconscious) other than that relied on by the Respondent, there 
was no obvious correlation with the Claimant’s pregnancy (a 
desire to retain the existing supervisors in post, for example, 
would still suggest a reason unrelated to the Claimant’s 
pregnancy even if not a reason the Respondent had been 
prepared to admit). 

 

GONZÁLEZ CASTRO V MUTUA UMIVALE AND OTHERS 

Case C-41/17 (ECLI:EU:C:2018:289, ECLI:EU:C:2018:736) 
1. Article 7 of Council Directive 92/85/EEC of 19 October 1992 on the 
introduction of measures to encourage improvements in the safety and 
health at work of pregnant workers and workers who have recently 
given birth or are breastfeeding must be interpreted as applying to a 
situation, such as that at issue in the main proceedings, where the 
worker concerned does shift work during which only part of her duties 
are performed at night. 
2. Article 19(1) of Directive 2006/54/EC of the European Parliament and 
of the Council of 5 July 2006 on the implementation of the principle of 
equal opportunities and equal treatment of men and women in matters 
of employment and occupation (recast) must be interpreted as applying 
to a situation, such as that at issue in the main proceeding, in which a 
worker, who has been refused a medical certificate indicating the 
existence of a risk to breastfeeding posed by her work and, 
consequently, an allowance in respect of risk during breastfeeding, 
challenges, before a court or other competent authority of the Member 
State concerned, the risk assessment of her work, provided that that 
worker adduces factual evidence to suggest that that evaluation did not 
include a specific assessment taking into account her individual 
situation and thus permitting the presumption that there is direct 
discrimination on the grounds of sex, within the meaning of Directive 
2006/54, which it is for the referring court to ascertain. 
It is then for the respondent to prove that that risk assessment did 

[2018] IRLR 
1142, 
December 
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actually include such a specific assessment and that, accordingly, the 
principle of non-discrimination was not infringed. 

REALLY EASY CAR CREDIT LTD V THOMPSON 
UKEAT/0197/17 
HER HONOUR JUDGE EADY QC 
(SITTING ALONE) 
SUMMARY 
MATERNITY RIGHTS AND PARENTAL LEAVE - Unfair dismissal 
SEX DISCRIMINATION - Pregnancy and discrimination 
SEX DISCRIMINATION - Burden of proof 
Automatic unfair dismissal by reason of pregnancy - section 99 
Employment Rights Act 1996 and regulation 20 Maternity and 
Parental Leave etc Regulations 1999 
Pregnancy discrimination - section 18 Equality Act 2010 
Burden of proof - section 136(2) Equality Act 2010 
The Claimant had worked for the Respondent for a short period 
of time and was still within her probationary period when it was 
decided that she would be dismissed due to her "emotional 
volatility" and "failure to fit in with the Respondent's work ethic". 
The ET accepted that this decision was made on 3 August 2016, 
before the Respondent was aware that the Claimant was 
pregnant. On 4 August 2016, when arranging a meeting with the 
Claimant to tell her of this decision, the Respondent learned of 
the Claimant's pregnancy. The meeting went ahead on 5 August 
2016, when the Claimant was informed of the decision reached 
two days earlier and provided with a letter confirming the 
reasons for it. The ET found, however, that delaying the 
communication of the Claimant's dismissal meant the 
Respondent had the opportunity to review its decision in the light 
of its knowledge of the Claimant's pregnancy, which "clearly had 
a bearing on the behaviour that the Respondent considered was 
the last straw". The ET found the Claimant had therefore "proved 
facts sufficient to reverse the burden of proof" and the 
Respondent had failed to show that the dismissal was in no sense 
whatsoever related to the Claimant's pregnancy; it upheld the 
Claimant's complaints of pregnancy discrimination and automatic 
unfair dismissal by reason of pregnancy. The Respondent 
appealed. 
Held: allowing the appeal 
The ET had failed to apply the correct legal test in this case; it had 
effectively found the Respondent liable by omission - the ET 
apparently considering that the Respondent ought to have re-
visited its decision to dismiss the Claimant (taken on 3 August, 
without any knowledge of her pregnancy) once it learned she 
was pregnant. The ET took the view that once the Claimant had 
told the Respondent she was pregnant "It must have been 
obvious … that the Claimant's attendance at hospital and her 
emotional state were pregnancy related". That was not the 
correct legal test; the ET had been required to determine 
whether the Claimant's pregnancy itself had been the reason or 

  IDS Brief 
2018, 
1092, 14 
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principal reason for her dismissal or whether the decision to 
dismiss had been because of her pregnancy. The ET had also 
erred in concluding that the answer to this question was 
provided by the shifting burden of proof. It had made no finding 
of fact, further to its finding as to the decision taken on 3 August, 
such as would establish a prima facie case and shift the burden to 
the Respondent. Moreover, the ET had failed to consider any 
explanation provided by the Respondent; had it engaged with the 
Respondent's case, it would further have been apparent to the ET 
this was directed to the claim as put by the Claimant, which was 
not the case being considered by the ET itself. 
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REDUNDANCIES  

SOCHA AND OTHERS  V SZPITAL SPECJALISTYCZNY IM A 
FALKIEWICZA WE WROCŁAWIU 
Case C-149/16 (EU:C:2017:708) 
CJEU 
The hospital notified the applicants, and other employees, of 
amendments to some of their pay and working conditions and, in 
particular, to the period for acquiring the length of service award. 
Failure to accept the amendment of the contractual terms could, 
in respect of the employees concerned, result in the termination 
of their employment contract 
Article 1(1) and Article 2 of Council Directive 98/59/EC of 20 July 
1998 on the approximation of the laws of the Member States 
relating to collective redundancies must be interpreted as 
meaning that an employer is required to engage in the 
consultations provided for in Article 2 when it intends, to the 
detriment of the employees, to make a unilateral amendment to 
the terms of remuneration which, if refused by the employees, 
will result in termination of the employment relationship, to the 
extent that the conditions laid down in Article 1(1) of that 
directive are fulfilled, which is for the referring court to 
determine. 

[2018] IRLR 
72 
January 

 [2018] I.C.R. 
260 
 

 

CIUPA AND OTHERS V SZPITAL GINEKOLOGICZNO-
POLOZNICZY IM DR L RYDYGIERA SP Z OO W ŁODZI 
(FORMERLY II SZPITAL MIEJSKI IM L RYDYGIERA W ŁODZI) 
EU:C:2017:711 
Court of Justice of the European Union 
President of Chamber M Berger , Judges A Borg Barthet , F 
Biltgen Advocate General M Wathelet 
Article 1(1) of Council Directive 98/59/EC of 20 July 1998 on the 
approximation of the laws of the member states relating to 
collective redundancies must be interpreted as meaning that a 
unilateral amendment of conditions of pay by the employer, to 
the detriment of the employee bvs, which, in the event of an 
employee's refusal, entails the termination of the contract of 
employment is capable of being regarded as a “redundancy” 
within the meaning of that provision, and article 2 of that 
Directive must be interpreted as meaning that an employer is 
required to carry out the consultations provided for in article 2 
where he contemplates effecting such a unilateral amendment of 
the conditions of pay, in so far as the conditions laid down in 
article 1 of the Directive are satisfied, which is for the referring 
court to ascertain. 

 

 [2018] I.C.R. 
249 

 

KEEPING KIDS COMPANY V. SMITH & ORS  
[2018] UKEAT 0057_17_2102 (21 February 2018) 
UKEAT/0057/17 

[2018] IRLR 
484 
June  

 IDS Brief 
2018, 1093, 
11-14 
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HER HONOUR JUDGE EADY QC 
(SITTING ALONE) 
SUMMARY 
REDUNDANCY - Collective consultation and information 
REDUNDANCY - Protective award 
Redundancy - Collective consultation - special circumstances 
defence - protective award 
Trade Union and Labour Relations (Consolidation) Act 1992 
("TULRCA") 
The Claimants had been employed by Keeping Kids Company 
("KKC") in London and Bristol. During the course of late 2014 and 
for the first half of 2015, KKC had been in a financially precarious 
position and, on 12 June 2015, an application was made to the 
government for a one-off grant, made on the basis KKC would 
then secure matching funds from private donors. The grant 
application included a plan for the restructuring of KKC, under 
which over half of the employees would be made redundant by 
mid September 2015 in any event. Failing receipt of funds from 
the government, the alternative was that KKC would become 
insolvent. On 29 July 2015, the government agreed the grant 
application and released funds to KKC. The next day, however, 
there was publicity regarding a police investigation into 
safeguarding issues, which meant KKC could not secure matching 
funds from private donors and had to pay back the money to the 
government. Within a matter of days thereafter, KKC closed 
down and all employees were dismissed by reason of 
redundancy. Although the restructure plans had envisaged a 
process of consultation, it was common ground that there had 
been no compliance with the obligations under section 188 
TULRCA. The Claimants duly made claims for protective awards.  
In determining the claims, the ET unanimously held that the 12 
June grant application had contained a relevant proposal for 
particular categories of KKC employees. The ET minority (the 
Employment Judge) did not, however, consider this extended 
further. The ET majority (the Lay Members) disagreed, holding 
that by 12 June 2015 there was a relevant proposal affecting all 
KKC employees. Furthermore, the ET majority found that the 
obligation to consult in good time meant that KKC was bound to 
start consulting promptly after 12 June and had failed to do so. It 
further rejected KKC's contention that it was entitled to wait until 
it had received the government's response to its grant 
application. Although the ET majority allowed that the events of 
30 July might have prevented consultation thereafter, that was 
not relevant to the existing breach. Moreover, the ET majority 
considered that KKC had failed to show why a full 90-day 
protective award should not be granted. KKC appealed.  
Held: allowing the appeal in part. 

The ET majority had permissibly concluded that by 12 June 
2015 KKC was proposing redundancy dismissals that might 
affect all its employees, thus triggering its obligation to consult 
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under section 188 TULRCA. In holding that the consultation 
needed to commence "promptly", the ET majority did not err in 
its approach but was stating what it considered necessary for 
meaningful consultation to commence in good time for the 
purposes of section 188(1A). In that regard, it had been entitled 
to find that KKC could not rely on the fact that it was waiting 
for a response to its grant application from the government: in 
the circumstances, it had not demonstrated that it had taken all 
such steps towards compliance as were reasonably practicable. 
Moreover, the ET majority had been entitled to reject the 
submission that there was a relevant distinction between the 
dismissals that had taken place in early August 2015 and those 
that had originally been proposed in the grant application. As 
for KKC's reliance on the events of 30 July 2015 as a special 
circumstance, the ET majority had effectively acknowledged 
that, allowing that it might have prevented further consultation 
taking place thereafter. In failing, however, to further allow 
that this might be a relevant matter when considering the 
period covered by any protective award, the ET majority had 
erred in its approach and the appeal on this last ground would 

therefore be allowed. 

PORRAS GUISADO V BANKIA SA AND OTHERS  
(Case C-103/16) ECLI:EU:C:2018:99 
JUDGMENT OF THE COURT (Third Chamber) 
The Pregnant Workers Directive (92/85/EEC) does not require 
an employer to afford priority treatment to a pregnant worker 
in the context of a collective redundancy exercise. The Directive 
prohibits the dismissal of workers during the period from the 
beginning of their pregnancy to the end of their maternity 
leave, save in exceptional cases not connected with their 
condition which are permitted under national legislation or 
practice. The court held that such "exceptional cases" can 
include collective redundancy. National legislation which allows 
an employer to dismiss a pregnant worker in the ordinary 
course of a collective redundancy exercise, for reasons 
unconnected with the worker's pregnancy, is therefore 
permitted by the Directive.  
 1. Article 10(1) of Council Directive 92/85/EEC of 19 October 
1992 on the introduction of measures to encourage 
improvements in the safety and health at work of pregnant 
workers and workers who have recently given birth or are 
breastfeeding (tenth individual Directive within the meaning of 
Article 16(1) of Directive 89/391/EEC) must be interpreted as not 
precluding national legislation which permits the dismissal of a 
pregnant worker because of a collective redundancy within the 
meaning of Article 1(1)(a) of Directive 98/59/EC of 20 July 1998 
on the approximation of the laws of the Member States relating 
to collective redundancies. 
2.      Article 10(2) of Directive 92/85 must be interpreted as not 
precluding national legislation which allows an employer to 

[2018] IRLR 
563 June  

 IDS Brief 
2018, 
1092, 8-10 
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dismiss a pregnant worker in the context of a collective 
redundancy without giving any grounds other than those 
justifying the collective dismissal, provided that the objective 
criteria chosen to identify the workers to be made redundant are 
cited. 
3.      Article 10(1) of Directive 92/85 must be interpreted as 
precluding national legislation which does not prohibit, in 
principle, the dismissal of a worker who is pregnant, has recently 
given birth or is breastfeeding as a preventative measure, but 
which provides,by way of reparation, only for that dismissal to be 
declared void when it is unlawful. 
4.      Article 10(1) of Directive 92/85 must be interpreted as not 
precluding national legislation which, in the context of a 
collective redundancy within the meaning of Directive 98/59, 
makes no provision for pregnant workers and workers who have 
recently given birth or who are breastfeeding to be afforded, 
prior to that dismissal, priority status in relation to being either 
retained or redeployed, but as not excluding the right of Member 
States to provide for a higher level of protection for such 
workers. 

 

PORRAS GUISADO V BANKIA SA AND OTHERS  
(Case C-103/16) ECLI:EU:C:2018:99 
JUDGMENT OF THE COURT (Third Chamber) 
The Pregnant Workers Directive (92/85/EEC) does not require 
an employer to afford priority treatment to a pregnant worker 
in the context of a collective redundancy exercise. The Directive 
prohibits the dismissal of workers during the period from the 
beginning of their pregnancy to the end of their maternity 
leave, save in exceptional cases not connected with their 
condition which are permitted under national legislation or 
practice. The court held that such "exceptional cases" can 
include collective redundancy. National legislation which allows 
an employer to dismiss a pregnant worker in the ordinary 
course of a collective redundancy exercise, for reasons 
unconnected with the worker's pregnancy, is therefore 
permitted by the Directive.  
 1. Article 10(1) of Council Directive 92/85/EEC of 19 October 
1992 on the introduction of measures to encourage 
improvements in the safety and health at work of pregnant 
workers and workers who have recently given birth or are 
breastfeeding (tenth individual Directive within the meaning of 
Article 16(1) of Directive 89/391/EEC) must be interpreted as not 
precluding national legislation which permits the dismissal of a 
pregnant worker because of a collective redundancy within the 
meaning of Article 1(1)(a) of Directive 98/59/EC of 20 July 1998 
on the approximation of the laws of the Member States relating 
to collective redundancies. 
2.      Article 10(2) of Directive 92/85 must be interpreted as not 
precluding national legislation which allows an employer to 
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dismiss a pregnant worker in the context of a collective 
redundancy without giving any grounds other than those 
justifying the collective dismissal, provided that the objective 
criteria chosen to identify the workers to be made redundant are 
cited. 
3.      Article 10(1) of Directive 92/85 must be interpreted as 
precluding national legislation which does not prohibit, in 
principle, the dismissal of a worker who is pregnant, has recently 
given birth or is breastfeeding as a preventative measure, but 
which provides,by way of reparation, only for that dismissal to be 
declared void when it is unlawful. 
4.      Article 10(1) of Directive 92/85 must be interpreted as not 
precluding national legislation which, in the context of a 
collective redundancy within the meaning of Directive 98/59, 
makes no provision for pregnant workers and workers who have 
recently given birth or who are breastfeeding to be afforded, 
prior to that dismissal, priority status in relation to being either 
retained or redeployed, but as not excluding the right of Member 
States to provide for a higher level of protection for such 
workers. 
MIRAB V MENTOR GRAPHICS (UK) LTD  
UKEAT/0172/17/DA 
HER HONOUR JUDGE EADY QC 
(SITTING ALONE) 
SUMMARY 
UNFAIR DISMISSAL - Reasonableness of dismissal 
Unfair dismissal - reasonableness of dismissal - section 98(4) 
Employment Rights Act 1996 
The Respondent had determined that the Claimant's role as Sales 
Director was no longer required. The ET was satisfied this was a 
redundancy for the purposes of section 139 ERA and constituted 
a potentially fair reason for his dismissal for section 98 purposes. 
In determining whether the dismissal had been fair, under 
section 98(4), the ET had concluded the Respondent had done 
sufficient in terms of looking for alternatives, specifically it had 
not been required to consider "bumping" any other employee 
working at a subordinate Account Manager level (there were no 
other Sales Directors) because such an obligation only arose if 
the employee himself raised it and the Claimant had given no 
sign that he would have been willing to work as an Account 
Manager. In considering the fairness of the process followed, the 
ET accepted that the internal appeal had been "superficial" and 
carried out without independent judgment but considered the 
appeal was only relevant to an unfair dismissal claim if the 
original process had been unfair; that was not the case here. The 
Claimant appealed. 
Held: allowing the appeal in part 
The ET had erred in its approach to the consideration of 
alternatives. It had assumed there was a general rule that an 
employer was not required to consider subordinate positions 
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unless raised by the employee but that was not what the case-
law said and the ET had failed to show that it had applied the 
band of reasonable responses test in this regard. Even if that was 
not fatal, the ET had stated that the Claimant had given "no sign" 
that he would have been prepared to consider redeployment as 
an Account Manager. That was perverse given that, on either 
side's case, there was at least one such indication made during 
the consultation process and other statements made by the 
Claimant could similarly be construed in this way (a possibility 
with which the ET had apparently not engaged). The ET had 
further erred in law in its approach to fairness in respect of the 
internal appeal. It was wrong to say (as it had) that the appeal 
was only relevant if the original process had been found to have 
been unfair. Given the errors made in terms of the ET's approach 
to the question of fairness, the appeal would be allowed on these 
points and these two issues would need to be remitted for 
reconsideration. 
The Claimant had also sought to argue that the ET had erred in 
failing to take into account the size and resources of this 
employer and/or in failing to provide adequate reasons, expressly 
engaging with case-law cited by the Claimant. These aspects of 
the appeal were dismissed. The ET had expressly referred to the 
size and resources of the Respondent in its findings of fact and 
there was no reason to think it had lost sight of these factors in 
its conclusions. It had, further, not been required to expressly 
refer to each position of law and authority cited by the Claimant 
(of which there had been some 20 separate propositions and 27 
cases referred to); the requirement under Rule 62(5) ET Rules did 
not go so far. 

SEAHORSE MARITIME LIMITED V NAUTILUS INTERNATIONAL 

[2018] EWCA Civ 2789 

THE PRESIDENT OF THE FAMILY DIVISION 
(Sir Andrew McFarlane) 
LORD JUSTICE UNDERHILL 
(Vice-President of the Court of Appeal (Civil Division)) 
and  LORD JUSTICE LINDBLOM 

Ships of a fleet, operating mostly abroad, each constituted a 
single "establishment" for the purposes of the collective 
redundancy consultation provisions in section 188 of the Trade 
Union and Labour Relations (Consolidation) Act 1992 (TULRCA). 
An "establishment" need not have any legal, economic, financial, 
administrative or technological autonomy and does not need to 
have a management capable of independently effecting 
collective redundancies. In this case, each ship was a self-
contained operating unit and therefore a separate establishment. 
There was no jurisdiction to hear the complaint that the 
employer had failed to consult under section 188 of TULRCA, 
since the establishments were located abroad and there was an 
insufficiently close connection between them and Great Britain. 
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In a collective consultation case where territorial scope was in 
issue, it was necessary to look at the connection between the 
"establishment" as a whole, and Great Britain. In this case, the 
only connection between the establishments and Great Britain 
was that some of the employer's functions were performed by an 
administrative agent based in Surrey. This was not by itself 
enough to overcome the territorial pull of the place of work.     

 

GEORGE V LONDON BOROUGH OF BRENT  
UKEAT/0089/18  
SUMMARY 
UNFAIR DISMISSAL – Reasonableness of dismissal 
 It was part of the Claimant’s case that she was entitled, by virtue 
of the Respondent’s Redeployment Policy and Procedure, to a 
trial period in a job which she was offered in the course of a 
redundancy exercise.  The ET found that she was not entitled to a 
trial period, but its reasoning was not Meek compliant.  Issue 
remitted to the same Employment Tribunal for reconsideration. 

 

  IDS Brief 
2018, 
1107, 7-9 
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RESTRICTIVE COVENANTS AND CONFIDENTIAL INFORMATION See Duggan QC, 
Contracts at Chapter Q. 
UK MISSION ENTERPRISE LTD v PETER LENDVAI  

QBD (Judge Moloney QC) 20/12/2017 
 An aggrieved former employee who had threatened to disclose 
confidential client information following his dismissal in breach of 
his contract was restrained by an interim injunction where there 
was a real risk that he would carry out his threat and where the 
company would obviously be prejudiced by such disclosure. 
The company provided support to members of the Dubai 
government and its royal family when they were in the UK. Some 
employees had access to confidential information regarding the 
clients. The respondent signed a standard employment contract 
which prohibited him from using or disclosing confidential 
information either during or after his employment. 
The respondent was later dismissed leading to a dispute. He 
wrote to the company’s managing director threatening to 
disclose confidential information about the company’s clients – 
including publishing photos and recordings on the internet. 
The respondent refused to provide undertakings not to carry out 
his threats. However, by the date of the hearing, the respondent 
said he had no intention to carry out his threats and if an 
injunction was granted the respondent was concerned he could 
be held responsible for actions taken by other aggrieved 
employees. 
The court decided that there was a real risk that the respondent 
would disclose the information if not restrained. The balance of 
convenience favoured protecting the company against the risk of 
disclosure by way of an injunction.  
While the respondent feared that he could be committed for 
contempt if a third party published confidential information 
regarding the company’s clients whilst the injunction was in 
place, this was not a risk that prevented the injunction being 
granted. Committal proceedings would require the court to be 
satisfied to the criminal standard that the respondent was 
responsible for the publication. Therefore, taking everything in 
the round, it was appropriate to grant the injunction. 
 

   

The Intellectual Property Office (IPO) has issued a 
consultation on draft regulations to implement the Trade 
Secrets Directive (2016/244/EU) into UK law. The UK has 
until 9 June 2018 to introduce the regulations to bring the 
Directive into force. Click 

   

AQUINAS EDUCATION LTD v (1) DORIAN MILLER (2) MAX 
PEMBLETON (3) CHARLES ANTHONY GATTER (4) LINK3 
RECRUITMENT LTD 
[2018] EWHC 404 (QB) 
Nicholas Vineall QC 

[2018] IRLR 
518 
June  
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The court declined to grant the claimant a springboard 
injunction. The purpose of such an injunction was to deprive a 
defendant of any head start they might have obtained by 
improper use of information or other property belonging to the 
claimant. The claimant had not demonstrated an ongoing 
springboard advantage.  
The Defendants terminated their employment and had 
meanwhile been planning to set up a competing business with 
the third defendant, which was incorporated as the fourth 
defendant. Before leaving his employment the first defendant 
obtained a candidate list containing email addresses of teachers 
and schools and teachers' mobile phone numbers. The claimant 
was granted an interim order precluding the first and second 
defendants  from doing business with every teacher on the 
candidate list or to place any teacher in any school on the list. It 
also restrained the defendants from using confidential 
information in a schedule (schedule A) until trial or further order. 
The Court held that insofar as the claimants were seeking a 
springboard injunction they were seeking to restrain acts that 
would otherwise be lawful. The injunction was being used to 
deprive the defendants of the benefit of having at an earlier 
stage acted unlawfully, rather than to restrain an act which was 
itself unlawful. The position was more difficult if a springboard 
injunction was sought on an interlocutory application because, 
especially if the injunction would expire before the case could be 
tried, the order was in its effect a final order despite being given 
at an interlocutory hearing. If it turned out at trial to have been 
wrongly made that might give rise to serious difficulties in 
assessing the damage it had caused to the defendants by wrongly 
delaying the start of a legitimate business. In relation to the 
springboard injunction the court should try to predict the likely 
outcome at trial on the balance of probabilities, and to take that 
into account when deciding whether to exercise its discretion to 
grant an injunction, rather than adopting an American Cyanamid 
approach. In relation to the springboard, defendants had 
obtained an unfair advantage but it was modest. The interim 
orders effectively restrained the defendants from what would 
otherwise have been lawful trading for approximately six weeks. 
The head start they had illegitimately made had gone. The 
claimant had not demonstrated any ongoing springboard 
advantage and the court declined to make any continuing order 
of that nature. 

 

BOURNE RAIL LTD V ASHTON 
[2018] EWHC 73 (QB) 
Judge Forster QC 
A claim for unlawful means conspiracy was not made out where one 
employee had been made redundant, two had left, a fourth was 
dismissed, and all four went to work for another company operating in 

the same industry.  
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(1) CHARLOTTE MEZVINSKY (2) AIDAN MEZVINSKY (BY 
THEIR LITIGATION FRIENDS, (1) CHELSEA CLINTON (2) 
MARC MEZVINSKY) v ASSOCIATED NEWSPAPERS LTD 
CHIEF MASTER MARSH 
[2018] EWHC 1261 (Ch) 
Both the Queen's Bench Division's Media and Communications 
List and the Business and Property Courts' Business List (Chancery 
Division) would have been appropriate divisions in which to bring 
a claim for misuse of private information and breach of data 
protection duty. The MCL was not a specialist list and its creation 
had no extra-divisional effect. A newspaper publisher wishing to 
transfer a privacy claim issued in the Business List to the MCL had 
not provided any convincing evidence that there was a greater 
depth of judicial expertise in the MCL. 
 

   

ID MEDICAL GROUP LIMITED V UNIFIED MEDICAL LIMITED, 
ROBERT AGNEW, ROSS BURTON, JOHN CALLUM 
BOARDMAN, BENJAMIN THOMPSON, 12 FURTHER 
DEFENDANTS 
Mr Daniel Alexander 
(sitting as a Deputy Judge of the High Court Chancery 
Division) 
Claim No BL-2018-000566 
High Court of Justice Business and Property Courts of 
England and Wales Business List (ChD) 
17 April 2018 
[2018] EWHC 850 (Ch) 
2018 WL 01911681 
The Court refused to make an order for an expedited trial even 
though the parties had agreed this and put an order before the 
Court to this effect.  
"Even if the scope and duration of the specific covenants are 
likely to be justifiable as not being in unreasonable restraint of 
trade, given the claimant's legitimate interests, which is disputed, 
I accept that there is there is a real risk of unquantifiable damage 
to the respondents for a period extending beyond these which, in 
turn, is likely to extend beyond the date of trial if it is heard in 
July 2018. Unless there is an element of expedition it is likely that 
the restrictions will have expired by the time of trial. That is a 
factor in favour of expedition and one by which I was originally 
attracted…Those considerations apply only to the enforceability, 
scope and duration of the constraints that currently affect the 
respondents. I have since the hearing been able to give more 
detailed consideration to the Particulars of Claim which was not 
examined during oral argument. There is, as far as I can see, no 
real justification for the monetary claims for compensation 
against the various defendants to be expedited and there has 
been no proposal to strip these out and hear them separately…I 
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have considered whether a part of the case could and should be 
split off and expedited but I am not satisfied that this can readily 
be done. It was not sought and it would be impractical. In my 
judgment, taking all of the factors together, notwithstanding my 
original attraction to doing so when the issues seemed of 
narrower compass, it is impossible, given the approach that the 
law requires, to say that this is a case which should be expedited 
so as to require the hearing of a 10 day trial in July this year." 
RICHMOND V SELECTA SYSTEMS LTD  
[2018] EWHC 1446 (CH) 
HHJ PAUL MATTHEWS (SITTING AS A JUDGE OF THE HIGH 
COURT) 
The Claimant said that the defendant interfered with the 
Claimant's personal internet accounts so that these were no 
longer accessible to him. The Defendant accepted some (though 
not all) the interference alleged, but said that this was authorised 
by the Claimant or was otherwise justified. The Court dismissed a 
number of other claims but allowed the claim in relation to the 
internet  accounts, and awarded the Claimant £1,000 damages. 
The Judge stated “In relation to the tort of negligence, I consider first of all 

whether the defendant owed the claimant a duty of care in relation to the 
internet accounts. The defendant's employees were not prohibited from using 
company equipment (such as mobile telephones) for personal purposes, 
although no doubt a term would be implied in the employment contract to 
prohibit uses which damaged the company (or its reputation) or the equipment 
itself, or which involved significant expense for the company. But in general 
terms, and especially in modern times when mobile telephony and data 
transmission is offered to corporate users on the basis of unlimited use for a 
fixed fee, it will not be often that use by an employee of his company telephone 
or laptop for personal purposes will infringe such a term. If employers are 
concerned to go further in relation to use made by their employees of office 
equipment, then they should stipulate accordingly in the contract of 
employment.  
79. Looking at the elements required for a duty of care to arise I consider that 
(1) loss to the claimant was a reasonably foreseeable consequence of what the 
defendant did; (2) the relationship between the parties was one of sufficient 
proximity; and (3) in all the circumstances it is fair, just and reasonable to 
impose a duty of care on the defendant towards the claimant. In particular, 
Mark Weihe was not an expert in IT or Apple technology, and he was interfering 
with systems which he did not fully understand. He could easily have sought 
help from someone more expert, or at any rate refrained from taking steps 
which might impact on the claimant's systems without being sure he could 
restore them afterwards. But he chose not to, and took the risk of causing a 
serious problem, which in fact he did.  
80. The question then is whether by so acting the defendant breached that duty 
of care. In my judgment in these circumstances the defendant was entitled to 
protect its business and its business interests by accessing the telephone to 
discover whether there was any company information on it and if necessary 
delete it. The defendant was also entitled in the circumstances in principle to 
seek to find any such information in the iCloud and delete it there too. Mark 
Weihe may have been entitled to search the (company's own) phone for 
proprietary information, and even to delete it.  
81. The problem for the defendant company is that in his zeal to hunt down the 
information which belonged to the company and was not to be taken away by 
the claimant, Mark Weihe went further, and altered important security details 
of the internet accounts belonging to the claimant. In my judgment, he was not 
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entitled to do that merely in the interests of the defendant company. Nor was 
he authorised to make those changes by the mere fact that (as I have held) the 
claimant gave his password details to Mark Weihe. If Mark Weihe was unable 
with the information he had to take the other steps that he thought were 
necessary to protect the company's position, then he should have sought 
further advice or discussed the matter further with the claimant. Instead he 
went on and took steps which affected the claimant's use of his personal 
internet accounts and ultimately could not be retrieved. In my judgment this 
was a breach of the duty of care owed to the claimant.” 

 

TILLMAN V EGON ZEHENDER LTD 
[2017] EWCA Civ 1054 
 THE RIGHT HONOURABLE LORD JUSTICE LONGMORE 
THE RIGHT HONOURABLE LORD JUSTICE PATTEN 
and 
THE RIGHT HONOURABLE LORD JUSTICE SALES 
A restriction on the defendant from becoming a shareholder in a 
competitor, which prevented the defendant post-termination 
from being “interested” in any business carried on in competition 
with any business of her former employer meant that the 
restraint was unreasonable. Lord Justice Longmore stated that: “I 
find it impossible to say of a person holding shares in a company 
that he or she is not 'interested' in the business of the company. 
Conventionally those words have that meaning not merely in 
common parlance and in dictionaries but also in authority.” 

For a consideration of this case and how to  draft 
covenants in the context of shares see Duggan QC on 
Contracts at Q127-132. 

[2017] 
IRLR 
906 
Oct 

 [2018] I.C.R. 
574 

 

BERRY RECRUITMENT LTD v BROOKE DONOVAN 
QBD (Karen Steyn QC) 25/06/2018 
An interim injunction was granted to a recruitment company against a 
former employee to prevent her breaching post-termination restrictive 
covenants in her employment contract where the evidence clearly 
showed that the breaches had caused significant financial damage to 
the company and to its relationships with its customers.  

   

BROWN & ANOR V NEON MANAGEMENT SERVICES LTD & 
ANOR (REV 1) 

[2018] EWHC 2137 (QB) 
MR JUSTICE CHOUDHURY 
The Claimants resigned on notice after the Defendant failed to 
pay salary increases and discretionary bonuses that had been 
awarded to them, made the salary increases and bonuses 
conditional upon acceptance of detrimental new contractual 
terms and removed profit commission ("PC") agreed at the time 
of their recruitment. The Claimants contended that those 
breaches individually and cumulatively amounted to a 
repudiatory breach of contract entitling them to resign. It was 
then contended that the Defendants committed further 
repudiatory breaches of contract whereby they accepted that 
alleged repudiation by resigning with immediate effect on 1 May 
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2018.  The Court held that If there had been no further breaches 
of contract after the on notice resignations, the Claimants would 
have affirmed their contracts, the notice periods being 6 months 
and 12 months. It is well-established that in the face of a 
repudiatory breach of contract the employee must not leave it 
too long before resigning otherwise he will be taken to have 
affirmed. However, in this case, there were further breaches of 
contract entitling the Claimants to resign as a result of the 
Defendant's conduct, and they acted promptly in so doing. 
On whether a breach does not necessarily end a covenant, it was 
stated: 
"(iii) Most significantly, in Rock Refrigeration Ltd v Jones [1997] ICR 938, Phillips 
LJ (as he then was) at 958A-960B stated (albeit obiter) that the General 
Billposting Rule "accords neither with current legal principle nor with the 
requirements of business efficacy" (at 958 B). The Court gave the example of an 
employee who committed a repudiatory breach which was accepted by the 
employer, and comments that it would be "absurd" to suggest that the 
employee would thereafter be released from his negative post-termination 
obligations (at 959C). The same applies to an employer in repudiatory breach 
(at 959D-G). Further, the Court stated that General Billposting could be 
legitimately distinguished (at 959G et seq…In my judgment, none of these 
judicial comments, all of which were obiter, provides a firm foundation for 
setting aside such a long-established rule as the General Billposting Rule, 
particularly where, as in this case, it is the repudiator who seeks to enforce the 
PTRs against the innocent parties. The comment made by Simler J (as she then 
was) that the rule may need to be revisited was not based on any detailed 
analysis of the arguments on the issue. As for the comments of Lord Sumption 
and Lord Wilson in Geys, far from expressing a doubt as to the validity of the 
General Billposting Rule, they appear to approve the rule in so far as it applies 
to an attempt by the repudiator to enforce PTRs against the innocent party. 
That, as I have said, is this case. Those comments of the Supreme Court post-
date, by some 20 years, the criticisms of the General Billposting Rule made by 
Phillips LJ in the Court of Appeal in Rock Refrigeration.”  

ABC V TELEGRAPH MEDIA GROUP LTD 
 [2018] EWCA Civ 2329  
(23 October 2018) 
THE MASTER OF THE ROLLS, LORD JUSTICE UNDERHILL 
VP and LORD JUSTICE HENDERSON 
The Court of Appeal granted an interim injunction to the 
appellants, two companies in the same group and a senior 
executive of that group, to restrain the publication by the Daily 
Telegraph of information obtained from employees of group 
companies about alleged discreditable conduct by the senior 
executive. All of the complaints were settled before any details 
of the claims went on the public record. The complainants 
received substantial payments and were subject to non-
disclosure agreements.  
The court found that substantial and important parts of the 
information which the newspaper wished to publish were 
passed to it in breach of a duty of confidentiality and that it 
was aware of the breach or the likelihood of breach of 
confidentiality. It found that there was a sufficient likelihood of 
the appellants defeating a public interest defence to the breach 
of the confidentiality at trial to justify the grant of an interim 

   

http://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWCA/Civ/1996/694.html
http://www.bailii.org/ew/cases/EWCA/Civ/2018/2329.html


DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2018 

 

 

michael@dugganqc.com  info@dugganpress.com  

162 

injunction. The reasons included that there was no evidence 
that the settlement agreements had been procured by bullying, 
harassment or undue pressure and because there was a public 
benefit in the enforcement of contracts, freely entered into by 
the parties, settling their disputes, not least in the employment 
field.  
The Court of Appeal stated: 
"the weight which should be attached to an obligation of confidence may be 
enhanced if the obligation is contained in an express contractual agreement. 
One type of situation where this consideration is likely to have a significant 
influence on the balancing exercise which the court has to perform is where 
the obligation in question is contained in an agreement to compromise, or 
avoid the need for, litigation, whether actual or threatened. Provided that the 
agreement is freely entered into, without improper pressure or any other 
vitiating factor, and with the benefit (where appropriate) of independent 
legal advice, and (again, where appropriate) with due allowance for 
disclosure of any wrongdoing to the police or appropriate regulatory or 
statutory body, the public policy reasons in favour of upholding the obligation 
are likely to tell with particular force, and may well outweigh the article 10 
rights of the party who wishes to publish the confidential information." 
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SICKNESS AND ABSENCE FROM DISCIPLINARY HEARING 

GENERAL MEDICAL COUNCIL V HAYAT  

[2018] EWCA Civ 2796 (12 December 2018)  

McCombe, Moylan and Coulson LJJ 

In a disciplinary  hearing, Hayat submitted a sick note to the 
tribunal, which described him as unfit for work. Having relied on 
earlier evidence the GMC concluded that he was voluntarily 
absent from the hearing and  the tribunal proceeded and found 
against him. He appealed the tribunal's findings and approach, 
and Lang J held that the refusal to adjourn constituted a serious 
procedural irregularity.  

The Court of Appeal allowed an appeal. Lang J had erred in 
finding that the sick note trumped the other medical evidence 
because it post-dated it. The sick note's relevance depended on 
its contents, not its date. She had compounded her error by 
stating that, on the authorities, evidence of the kind set out in 
the sick note "ought generally to result in an adjournment." Lang 
J had wrongly equated the sick note's statement that H could not 
work with a statement that he could not participate in the 
hearing (Emojevbe v Secretary of State for Transport [2017] 
EWCA Civ 934 followed). That conclusion had no medical basis, 
and the sick note did not consider whether or how the tribunal 
might have accommodated H at the hearing. The sick note was 
wholly insufficient for an adjournment (Levy v Ellis-Carr [2012] 
EWHC 63 (Ch) applied). It did not identify the author, the medical 
condition, or how that prevented his attendance. There was no 
prognosis, and the tribunal could not be confident that the sick 
note contained an independent opinion following a proper 
examination. The tribunal was entitled to weigh the sick note 
against the other medical evidence and the facts overall, 
including H's three unsuccessful adjournment applications.  

 

   

IDEAL STANDARD INTERNATIONAL SA AND ANOTHER V 
HERBERT  

[2018] EWHC 3326 (Comm), 22 November 2018 

SIR ROSS CRANSTON 
(Sitting as a Judge of the High Court) 

A settlement agreement and a shareholders agreement were to 
be considered separately and the settlement agreement did not 
discharge the employee from a non-compete clause in a 
shareholders' agreement to which he was a party. The settlement 
agreement had been signed by the employer, which was the 
main operating company within a group, and did not constitute a 
valid waiver of rights under the shareholders' agreement by any 
of the other parties to it, despite a statement in the recitals that 
the settlement agreement was intended to settle outstanding 
differences with the employer "and/or any other company" in 
the group. 
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TRADE UNION ACTIVITIES  

KOSTAL UK LTD V DUNKLEY 
UKEAT/0108/17/RN, UKEAT/0109/17/RN 
Simler J; K Bilgan; SM Wilson 
SUMMARY 
Section 145B of the 1992 Act 
The two appeals raise three essential issues:  
(i) what is the proper interpretation and reach of s.145B of the 
1992 Act; 
(ii) if the Employment Tribunal erred in law in its construction of 
the "prohibited result", whether the Employment Tribunal erred 
in law in finding that the Respondent's sole or main purpose in 
making the offers was to achieve the prohibited result; 
(iii) in relation to remedy, whether on a proper construction of 
the Respondent's conduct and/or the legislation the Tribunal was 
wrong to make two awards of £3,800 each as opposed to a single 
award of £3,800 to the affected Claimants in this case. 
The appeals were dismissed. The prohibited result occurs where 
offers, if accepted, result in new terms agreed directly and not 
through collective negotiations, whatever else is agreed through 
collective bargaining. There is no warrant for reading in a 
requirement that the terms will not in the future or will no longer 
in the future be determined collectively.  
The Employment Tribunal made no error of law in interpreting 
the prohibited result and accordingly, no error in determining the 
Respondent's sole or main purpose in making the offers.  
Nor was there any error of law by the Employment Tribunal in 
making two awards of £3,800 each to those Claimants who 
received two unlawful offers. 
 

[2018] IRLR 
428, May 
2018 

 [2018] I.C.R. 
768 

IDS Brief 
2018, 
1086, 9-11 

PARKER AND ORS V BOOTS PHARMACISTS ASSOCIATION 
AND ANOR 
Central Arbitration Committee 
The CAC ruled that an application by a group of pharmacists to 
end the existing collective bargaining arrangements between 
their employer and a non-independent trade union was 
admissible. Pledges of support from members of a rival union, 
and the membership density of that union, showed that at least 
10% of workers in the bargaining unit supported the application 
for derecognition. The CAC further holds that a majority of 
workers who do not belong to either union would also be likely 
to favour an end to the collective bargaining arrangements 

  IDS Brief 
2018, 
1087, 5-7 

JET2.COM LTD  V DENBY 
UKEAT/0070/17/LA 
HHJ EADY QC 
SUMMARY 
TRADE UNION RIGHTS 
PRACTICE AND PROCEDURE - Appellate 
jurisdiction/reasons/Burns-Barke 

[2018] IRLR 
417, May 
2018 
(Judgment 
AMENDED 
21st day of 
March 2018 

 [2018] 
I.C.R. 597 
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Trade Union Rights - refusal of employment because of trade 
union membership - section 137(1)(a) Trade Union and Labour 
Relations (Consolidation) Act 1992 ("TULRCA") 
Approach to determining the reason for refusal and adequacy of 
the Employment Tribunal's reasons 
The Claimant was a pilot who had previously been employed by 
the Respondent, when he was also a member of the pilots' trade 
union, BALPA. On 3 July 2009, the Claimant had spoken with the 
Respondent's Executive Chairman, Mr Meeson, advocating that 
BALPA might have a role in representing the interests of pilots 
within the workplace. Mr Meeson had resisted that suggestion, 
following up on the conversation the next day with a heated 
expression of his views in that regard. BALPA had subsequently 
obtained a declaration of recognition from the Central 
Arbitration Committee in 2010 but problems continued in its 
relationship with the Respondent over the following years. In the 
meantime, in 2011, the Claimant had left the Respondent's 
employment to take up another opportunity. In 2014, however, 
he wanted to return and duly applied to be employed as a pilot 
by the Respondent once again. The Claimant's initial application 
was unsuccessful but he re-applied only to find out, in 2015, that 
he had been refused. On the Claimant's subsequent application 
to the Employment Tribunal ("the ET"), under section 137(1)(a) 
TULRCA (which renders it unlawful to refuse employment to a 
person because he is a trade union member), it was found that 
the decision had been that of Mr Meeson and his sole reason for 
refusing to agree to the Claimant's employment was because of 
the Claimant's activities for BALPA, which were related to his 
trade union membership; the ET thus finding that the 
Respondent had acted in breach of section 137(1)(a). The 
Respondent appealed, contending the ET had (1) erroneously 
adopted too broad an approach to trade union membership for 
these purposes, either as a matter of statutory construction or 
on the facts; alternatively (2) failed to conduct the required 
exercise for determining the reason for the refusal, or had failed 
to provide adequate reasons for its conclusion.  
Held: dismissing the appeal 
(1) "Membership" for the purposes of section 137(1)(a) TULRCA 
was not to be construed narrowly as meaning mere membership 
(the carrying of the union card) - the provision was concerned 
with status and it would leave a gap in the statutory protection, 
contrary to the legislative intent, if an ET was unable to conclude 
that an objection to trade union activities that were incidental to 
membership was not an objection to membership itself 
(Harrison v Kent County Council [1995] ICR 434 EAT applied). 
Although a narrower view of membership had been expressed, 
obiter, by a majority of the House of Lords in Wilson v 
Associated Newspapers Ltd and Palmer v Associated British 
Ports [1995] ICR 406, that related to a different statutory 
provision (the predecessor to section 142 TULRCA), which 

pursuant to 
Rule 33(1)) 
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allowed for a separate protection for trade union activities. In 
any event, it was now necessary to construe the statute 
compatibly with the European Convention on Human Rights and 
a narrow approach to section 137(1)(a) would fail to respect the 
Claimant's article 11 right of freedom of association (and see 
Wilson and Palmer v UK [2002] IRLR 568 ECtHR). 
Thus adopting a broad, purposive approach to section 137(1)(a), 
the ET had found that Mr Meeson's refusal to employ the 
Claimant was because of his earlier activities as an advocate for 
BALPA's representational role in the workplace and it had been 
open to the ET to find that such activities were incidental to the 
Claimant's trade union membership and thus that the refusal 
was in breach of the statutory protection. 
(2) As for the ET's approach to determining the reason for the 
refusal to employ the Claimant, it had rejected various iterations 
of the Respondent's positive case and had then gone on to 
consider whether the reason was contrary to section 137(1)(a). 
In carrying out its task in this respect, it had engaged in a 
reasoned adjudication of the relevant evidence and had 
adequately explained its conclusions. Moreover, having found 
that Mr Meeson was the sole decision taker, the ET was entitled 
to focus on that which it had concluded was in his mind when 
making the decision.  

 

MORRIS V METROLINK RATP DEV LTD 
[2018] EWCA Civ 1358 
LORD JUSTICE UNDERHILL, LORD JUSTICE BEAN and LORD 
JUSTICE IRWIN 
The CA restored an employment judge’s finding of automatically 
unfair dismissal in the case of a trade union representative who 
was dismissed for having unlawfully retained and circulated 
confidential information. The conduct occurred in the context of 
trade union activities and the wrongfulness of the conduct was 
not a sufficient departure from good industrial relations practice 
to take it outside the protection of S.152 of the Trade Union and 
Labour Relations (Consolidation) Act 1992. The Claimant was 
found to have stored confidential information, being diary entries 
of a manager. Underhill LJ pointed out that it is not uncommon 
for a union representative to be given, without soliciting it, 
information that he or she realises has been obtained without 
the owner’s consent. Although it might be said that the only 
correct course in such circumstances would be to decline the 
information or destroy it, the court was ‘not here concerned with 
an ethics seminar’. In Underhill LJ’s view, the key question was 
whether the very limited way in which M made use of the leaked 
information was a ‘sufficient departure from good industrial 
relations practice to take his conduct outside the scope of “trade 
union activities”’ for the purpose of S.152. Underhill LJ could not 
accept that it was – he endorsed the employment judge’s view 
that, at most, some sort of warning for storing and not deleting 

[2018] IRLR 
853 
September 

 IDS Brief 
2018, 
1100, 7-9 
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the information might have been appropriate 

 

SADRETTIN GÜLER V TURKEY 
APP. NO. 56237/08 
EUROPEAN COURT OF HUMAN RIGHTS 
There had been a violation of Art 11 when the employee, a civil 
servant, was disciplined for attending a labour day 
demonstration.  

[2018] IRLR 
880 
September 

  

R v MINISTER FOR THE CABINET OFFICE 
The Trade Union did not have a legitimate expectation of 
consultation over a Government department's remit for 
negotiating pay.  
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TRANSFER OF UNDERTAKINGS  

CAREWATCH CARE SERVICES LTD V HENRY & ORS 
 [2018] UKEAT 0219_17_2102 
(21 February 2018) 
THE HONOURABLE MR JUSTICE SUPPERSTONE 
(SITTING ALONE) 
UKEAT/0219/17/DA 
SUMMARY 
TRANSFER OF UNDERTAKINGS - Transfer 
The Employment Tribunal found that there was a service 
provision change from the First Respondent to one or more of 
the Second to Eighth Respondents for the purposes of Regulation 
3(1)(b) of the Transfer of Undertakings (Protection of 
Employment) Regulations 2006.  
The Employment Appeal Tribunal allowed an appeal by the 
Second and Fifth Respondents on the basis that the Employment 
Judge had not properly considered the issues of (1) 
fragmentation, and (2) whether the relevant activities had been 
carried out pre-transfer by an organised grouping of employees 
which had as its principal purpose the carrying out of the 
activities concerned on behalf of the client. Further the 
Employment Judge's reasons were defective in various respects.  
Case remitted to the Employment Tribunal, before a differently 
constituted Tribunal.  

 

  IDS Brief 
2018, 
1095, 9-10 

SECURITAS—SERVIÇOS E TECNOLOGIA DE SEGURANÇA SA 
V ICTS PORTUGAL—CONSULTADORIA DE AVIAÇÃO 
COMERCIAL SA AND OTHERS 
(Case C-200/16) 
Court of Justice of the European Union 
19 October 2017 
EU:C:2017:780 
1.      Article 1(1)(a) of Council Directive 2001/23/EC of 12 March 
2001 on the approximation of the laws of the Member States 
relating to the safeguarding of employees’ rights in the event of 
transfers of undertakings, businesses or parts of businesses must 
be interpreted as meaning that, where a contracting entity has 
terminated the contract concluded with one undertaking for the 
provision of security guard services at its facilities, then 
concluded a new contract for the supply of those services with 
another undertaking, which refuses to take on the employees of 
the first undertaking, that situation falls within the concept of a 
‘transfer of an undertaking [or] business’ within the meaning of 
that provision, when the equipment essential to the performance 
of those services has been taken over by the second undertaking. 
2.      Article 1(1) of Directive 2001/23 must be interpreted as 
precluding a provision of national law, such as that at issue in the 
main proceedings, which provides that the loss of a customer by 

 [2018] I.C.R. 
525 
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an operator following the award of a service contract to another 
operator does not fall within the concept of a ‘transfer of an 
undertaking [or] business’ within the meaning of Article 1(1). 
The  lack of a contractual link between two undertakings 
successively entrusted with managing the surveillance and 
security of port facilities had no bearing on the applicability of 
Directive 2001/23 ; that, in accordance with article 1(1)(b) of the 
Directive, there was a relevant transfer when an organised *526 
grouping of resources which had the objective of pursuing an 
economic activity, whether central or ancillary, retained its 
identity; that, in determining whether or not that condition was 
met where the economic activity was based essentially on 
equipment, the fact that the former employees were not taken 
over by the new contractor was insufficient to preclude the 
existence of a transfer of an economic entity which retained its 
identity, given that the principal objective of the Directive was to 
ensure the continuity of employees’ employment contracts; that, 
where a contracting entity terminated a contract for the 
provision of security guard services and concluded a new 
contract for the supply of those services with another 
undertaking, which refused to take on the employees of the 
previous contractor, the situation came within the concept of a 
transfer within the meaning of article 1(1)(a) if the equipment 
essential to the performance of those services was taken over by 
the second undertaking, whether or not that equipment had 
belonged to the previous contractor or had been provided by the 
contracting entity; and that, accordingly, it was for the referring 
court to verify whether the claimants’ former employer had 
transferred to the appellant company, directly or indirectly, 
equipment or tangible or intangible assets for the purpose of 
carrying out security guard activities at the facilities in question. 

XEROX BUSINESS SERVICES PHILIPPINES INC LTD  v   
MR J ZEB        
UKEAT/0121/16/DM 
HIS HONOUR JUDGE DAVID RICHARDSON 
(SITTING ALONE) 
SUMMARY 
TRANSFER OF UNDERTAKINGS - Varying terms of employment 
TRANSFER OF UNDERTAKINGS - Dismissal/automatically unfair 
dismissal 
REDUNDANCY - Definition  
 Within the Xerox group of companies the work of a Finance 
Accounting Team was transferred from a UK company in 
Wakefield to a Philippines company and then taken offshore to 
Manila.  It was agreed that there was a TUPE transfer.  The 
Claimant stated that he wished to relocate to the Philippines on 
UK terms and conditions.  The Respondent dismissed him for 
redundancy, stating that he was employed to work in Wakefield 
and that it was prepared to transfer him only on local terms and 
conditions.  The Employment Judge found that there was a 

[2018] IRLR 
495 
June  

[2018] I.C.R. 
419 
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variation of his contract of employment by which he was entitled 
to work in the Philippines on UK terms and conditions; and that 
he was not redundant.  
 Appeal allowed.  On the Employment Judge’s own findings there 
had been no variation of the contract; and her reasons for finding 
that the Claimant was not redundant had failed to apply the 
statutory wording in section 139(1)(b)(ii) of the Employment 
Rights Act 1996.  Comments also on the importance of 
addressing regulation 7 of TUPE 2006 in a case of this kind.  
NICHOLLS v LONDON BOROUGH OF CROYDON 
UKEAT/0003/18/RN  
UKEAT/0004/18/RN 
THE HONOURABLE MR JUSTICE LAVENDER  
(SITTING ALONE)  
SUMMARY  
TRANSFER OF UNDERTAKINGS - Acquired rights directive  
TRANSFER OF UNDERTAKINGS - Transfer  
The Employment Tribunal decided that there was no relevant 
transfer for the purposes of the TUPE Regulations because the 
case fell within regulation 3(5).  The Tribunal rightly rejected 
arguments that: (a) the transferred public health team’s activity 
of purchasing or commissioning health services was in itself an 
economic activity for the purposes of regulation 3(2); and (b) 
regulation 3(5), if otherwise applicable, did not apply because the 
transferring entity, a Primary Care Trust, carried on some 
economic activities.   
However, the Employment Tribunal found that all, or almost all, 
of the work done by the public health team could be, and in fact 
was, offered by non-state actors operating in the same market.  
That was a strong indication that the public health team was 
carrying on an economic activity.  
Having made that finding, the Employment Tribunal either failed 
to give adequate reasons for its conclusion or was wrong, if and 
insofar it concluded that it was a sufficient reason for reaching 
that conclusion that the public health team did not bid for 
contracts and was not trying to obtain business.  
The Employment Tribunal was also wrong to conclude that, if 
there was a relevant transfer, the Claimants’ employment was 
not transferred pursuant to regulation 4(1) of the TUPE 
Regulations and they were not entitled to rely on regulation 4(4).  
 

[2018] IRLR 
988, Nov 
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TABBERER & ORS V MEARS LTD & ORS 
UKEAT/0064/17/JOJ 

HER HONOUR JUDGE EADY QC 
(SITTING ALONE)  
SUMMARY 
TRANSFER OF UNDERTAKINGS - Varying terms of employment  
The Claimants were electricians who had originally been 
employed by Birmingham City Council ("BCC"); their employment 
had been subject to a number of TUPE transfers, ultimately to 
the Respondent. Within BCC, electricians had enjoyed payments 
of Electricians Travel Time Allowance ("ETTA"), albeit that the 
reasons for this allowance had ceased to exist over the years. 
Although managers within the transferor company had 
questioned payment of ETTA, it was an allowance that had 
continued to be paid until the transfer to the Respondent in 
2008. The Respondent first questioned whether there was any 
contractual entitlement to ETTA. After litigation before the ET 
and EAT, it was determined that there was (see Salt & Others v 
Mears Ltd). Faced with that determination, the Respondent gave 
notice that it was bringing this contractual entitlement to an end. 
The Claimants objected, arguing that the reason for this variation 
to their contractual terms was a relevant transfer for TUPE 
purposes and therefore void (see Regulation 4(4) TUPE). The ET 
disagreed, finding that the contractual variation was made 
because ETTA was an outdated and unjustified payment. It 
further found that, in any event, the Claimants had not met the 
conditions for payment of ETTA, having not submitted claims - a 
condition, the Claimants noted, that had not been raised by the 
Respondent in the Salt litigation. The Claimants appealed against 
both these findings by the ET.  
Held: dismissing the appeal 
The ET had found that the variation of the Claimants' terms of 
employment was due to the Respondent's conclusion that ETTA 
was an outdated and unjustified allowance; in the circumstances, 
it was entitled to find that this was a reason unrelated to the 
earlier transfer to the Respondent. The Salt litigation had not 
itself been linked to the transfer but, in any event, that was 
simply the context in which the Respondent made its decision, it 
was not the reason for it. As for the ET's finding that the 
Claimants had not, in any event, met the relevant conditions for 
claiming an entitlement to ETTA, there had been no finding on 
this issue in the Salt litigation and the Respondent had not been 
estopped from taking the point. This had, moreover, been 
expressly raised as an issue in the current proceedings and the 
Claimants had raised no objection; it was not open to them to 
take the point on appeal.  

  IDS Brief 
2018, 
1104, 9-10 
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GRAYSONS RESTAURANTS LTD V JONES AND OTHERS AND 
SECRETARY OF STATE FOR BUSINESS, ENERGY AND 
INDUSTRIAL STRATEGY (INTERESTED PARTY) 
UKEAT/0277/16/JOJ 
THE HONOURABLE MRS JUSTICE SIMLER DBE (PRESIDENT) 
(SITTING ALONE) 

SUMMARY 
TRANSFER OF UNDERTAKINGS - Insolvency  
RIGHTS ON INSOLVENCY 

1. Two short questions of construction arise in an employer 
insolvency context concerning rights of employees to arrears 
of pay under Part XII ERA 1996. The first is whether a claim for 
equal pay arrears is a claim for "arrears of pay", and in 
circumstances where the claim has not yet been determined, 
whether it gives rise to a debt to which the employee is 
entitled on the "appropriate date". The second is whether 
liability for only that debt does not transfer from the 
insolvent employer (or transferor) to the transferee under 
Regulation 8 TUPE Regulations 2006, or whether the whole 
liability for past equal pay arrears is extinguished so far as the 
transferee is concerned.  

2. The Employment Judge concluded that:  
(i) equal pay arrears are not a debt payable at the time of 

transfer (or on the appropriate date) where the equal pay 
claims have not been determined and quantified. The debt 
will only be due if the equal pay claims succeed and not 
before. 

(ii) If wrong about that, any liability in excess of the eight week 
sum guaranteed by the statutory scheme in Part XII, transfers 
to the transferee and is not extinguished. 

3. The appeal succeeded in part:  
(i) equal pay arrears can be 'arrears of pay' within s.184(1) ERA, 

and therefore a debt within s.182 ERA. 
(ii) The Employment Judge was in error in concluding that arrears 

of pay arising from an equal pay claim that is as yet 
undetermined cannot be a claim for 'arrears of pay' within 
s.184(1) ERA. 

(iii) There is a presumption that equality clauses operated in the 
Claimants' contracts since their work has been rated as 
equivalent to their comparators. If that presumption is not 
rebutted by genuine material factor defences the Claimants 
had a legal entitlement to be paid in accordance with the 
equality clauses for work they performed before the 
appropriate date. To the extent that they were not so paid, 
they were entitled to arrears of pay on the appropriate date. 
They are in no different position to suppliers of goods who 
were unpaid on the appropriate date, or employees who did 
not receive pay due under implied or disputed oral 
agreements for work done before the appropriate date. 

(iv) The wider point relied on by the Respondent failed. Only 

[2018] IRLR 
795 
September  
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liabilities for up to eight weeks of arrears of equal pay do not 
transfer to the transferee if they constitute sums payable 
under Part XII ERA by the Secretary of State because the 
necessary conditions in ss.182 and 184 ERA are established. 
To the extent that the liabilities exceed the statutory limits in 
Part XII ERA, liability transfers to the transferee.  

 

URBAN RETREATS LTD v HARRODS LTD 
QBD (Merc) (London) (Judge Simon Barker QC) 
12/10/2018 
On the proper interpretation of a licence agreement the 
transferor of a business was liable to indemnify the transferee in 
respect of certain staff costs relating to the period before the 
transfer. 

   

COLINO SIGÜENZA V AYUNTAMIENTO DE VALLADOLID 
AND OTHERS 
C-472/16 (ECLI:EU:C:2017:943, ECLI:EU:C:2018:646) 
1.      Article 1(1) of Council Directive 2001/23/EC on the 
approximation of the laws of the Member States relating to the 
safeguarding of employees’ rights in the event of transfers of 
undertakings, businesses or parts of undertakings or businesses 
must be interpreted as meaning that a situation, such as that at 
issue in the main proceedings, where the successful tenderer for 
a service contract for the management of a municipal school of 
music, to which the municipal administration had supplied all the 
means necessary for the exercise of that activity, ceases that 
activity two months before the end of the current academic year, 
proceeding to dismiss the staff and returning those material 
resources to that municipal administration, which conducts a 
new tendering procedure solely for the following academic year 
and provides the new contractor with the same material 
resources, is capable of coming within the scope of that directive. 
2.      Article 4(1) of Directive 2001/23 must be interpreted as 
meaning that, in circumstances such as those at issue in the main 
proceedings, where the successful tenderer for a service contract 
for the management of a municipal school of music ceases that 
activity two months before the end of the current academic year, 
proceeding to dismiss the staff, the new contractor taking over 
the activity at the beginning of the next academic year, it appears 
that the dismissal of the employees was made for ‘economic, 
technical or organisational reasons entailing changes in the 
workforce’, within the meaning of that provision, provided that 
the circumstances which gave rise to the dismissal of all the 
employees and the delayed appointment of a new service 
provider are not a deliberate measure intended to deprive those 
employees of the rights conferred on them by Directive 2001/23, 
which it will be for the referring court to ascertain. 

 

[2018] IRLR 
1056, Nov 
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BICHAT AND OTHERS V AVIATION PASSAGE SERVICE 
BERLIN GMBH & CO KG 
C-61/17, C-62/17, and C-72/17 (ECLI:EU:C:2018:482, 
ECLI:EU:C:2018:653) 
Subparagraph of Article 2(4) of Council Directive 98/59/EC of 
20 July 1998 on the approximation of the laws of the Member 
States relating to collective redundancies must be interpreted as 
meaning that the term ‘undertaking controlling the employer’ 
covers all undertakings linked to that employer by shareholdings 
in the latter or by other links in law which allow it to exercise 
decisive influence in the employer’s decision-making bodies and 
compel it to contemplate or to plan for collective redundancies. 

 

[2018] IRLR 
1074, Nov 
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UNFAIR DISMISSAL  

BAKER V ABELLIO LONDON LTD  
UKEAT/0250/16/LA 
THE HONOURABLE MRS JUSTICE SLADE DBE  
(SITTING ALONE) 
SUMMARY 
UNFAIR DISMISSAL - Reason for dismissal including substantial 
other reason 
UNFAIR DISMISSAL - Reasonableness of dismissal 
PRACTICE AND PROCEDURE - Withdrawal 
The Employment Judge erred in holding that the employer was 
correct to consider that it was obliged by section 15 of the 
Immigration, Asylum and Nationality Act 2006 to hold that it 
was unlawful to employ someone who, although he had the right 
to work and reside in the UK, did not provide the employer with 
documents other than a passport to prove that right. Section 15 
did not apply to the Claimant as he was not subject to 
immigration control within the meaning of section 25. In any 
event, the reference in section 15(3) to seeking documents from 
an employee provides the employer excusal from a penalty. It 
does not impose an obligation on the employer to obtain these 
documents.  
The decision that the employer had established that the dismissal 
of the Claimant for failing to provide such documentation fell 
within Employment Rights Act 1996 section 98(2)(d) was set 
aside. Bouchaala v Trusthouse Forte Hotels Ltd [1980] ICR 721 
applied. The Employment Tribunal did not err in holding that 
dismissal because of a genuine but mistaken belief that 
employment of the Claimant was illegal fell with Employment 
Rights Act section 98(1)(b). Hounslow London Borough Council v 
Klusova [2008] ICR 396 applied. The decision that the dismissal 
was fair was set aside. The Employment Judge erred in dismissing 
the claim for deduction from wages. The dismissal of a claim 
following a withdrawal is a two-stage process. A party withdraws 
a claim under ET Rule 51. A judicial decision is required under 
Rule 52 to dismiss a withdrawn claim. Refusal to do so will be 
rare but where, as here, the only basis for withholding pay was 
obviously erroneous and irrational, an Employment Judge, 
properly directing themselves in law, would have held that 
applying Rule 52(b) it was not in the interests of justice to dismiss 
the withdrawn claim. Campbell v OCS Group UK Ltd 
UKEAT/0188/16 applied. The issues of fairness of the dismissal 
and the deduction from wages claim were remitted to a 
differently constituted Employment Tribunal.  
 

[2018] IRLR 
186 
March 

  

CONNOLLY  V WESTERN HEALTH AND SOCIAL CARE TRUST  
[2017] NICA 61 
Gillen LJ, Deeny LJ and Sir Reginald Weir 
The claimant, was employed as a nurse in the acute medical unit 

[2018] IRLR 
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of a hospital in Northern Ireland. Whilst at work, she felt the 
onset of an asthmatic attack, but did not have an inhaler with 
her: it was in her car nearby. The ward sister in charge was not 
present at the time and Nurse Connolly had sole responsibility of 
the ward. Another sister had given her non-prescription drugs on 
a previous occasion. The claimant went to the medicine room 
and took a Ventolin inhaler, the property of the trust, inhaled 
about five puffs from it and then left it on a desk. She continued 
with her duties for the remainder of her shift and did not inform 
the ward sister or any other person in appropriate authority that 
she had used the inhaler. She was summarily dismissed. An 
industrial tribunal dismissed her claim for unfair dismissal. The 
Court of Appeal upheld her appeal and remitted the matter to a 
differently constituted tribunal, which also dismissed her claim. 
In the present proceedings, she appealed against that second 
tribunal's decision. 
The NIRC held by a majority that dismissal after using the trust's 
inhaler for her asthma had been unfair.  The facts as found were 
that she took five puffs of the inhaler without permission when 
undergoing an asthmatic attack. The tribunal accepted that this 
was aggravated by her failure to report the matter until two days 
later. Even taking into account the delay, that could not 
constitute 'deliberate and wilful conduct' justifying summary 
dismissal. Her terms of employment did not seem to have 
expressly prohibited such a use. The code of conduct was 
ambiguous at best on the topic. Furthermore, dismissals for a 
single first offence must require the offence to be particularly 
serious. Given the whole list of matters which the employer 
included under the heading of gross misconduct in its disciplinary 
rules it was impossible to regard the nurse's actions as 
'particularly serious'. The  the summary dismissal of an employee 
from her chosen profession on the present facts without any 
prior warning as a “repudiation of the fundamental terms of the 
contract” would be to turn language on its head. Employment 
law is a particular branch of the law of contract. Any dismissed 
employee opting to go into a court of law and claim damages for 
breach of contract at common law against an employer who had 
summarily dismissed them for using a Ventolin inhaler while 
suffering from an asthmatic attack and delaying two days in 
reporting that, particularly when it was their 'first offence,' could 
be tolerably confident of success before a judge. Therefore, this 
was one of those cases where the conclusion reached by the 
tribunal was 'plainly wrong' (Mihail) and one that no reasonable 
tribunal ought to have arrived at.  
Whether an employer acted reasonably or unreasonably is to be 
addressed as whether an employer acted within a band of 
available decisions for a reasonable employer even if not the 
decision the tribunal would have made. It is necessary for 
tribunals to read it alongside the statutory provision of equal 
status in art 130(4)(b), ie that that decision 'shall be determined 
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in accordance with equity and the substantial merits of the case'. 
Those words provide a protection to both employees and 
employers. They are a protection to the employee where the 
employer, usually acting through other employees with 
delegated power, acts with a genuine belief in what they are 
doing but in a way that is inequitable and contrary to the 
substantial merits of the case. But art 130(4)(b) is also a 
protection to the employer since  even if an employer is guilty of 
one or more errors in procedure nevertheless that should not be 
equated with unfair dismissal unless those errors have indeed led 
to unfairness to the dismissed employee which would render it 
inequitable or contrary to the substantial merits of the case to 
dismiss them. The tribunal in its judgment acknowledged that it 
had to consider whether the decision to dismiss was 
proportionate in all the circumstances of the case. 
Proportionality has come to the fore in legal thinking since 1996, 
but it was t it was difficult to see how the tribunal did approach 
this in a proportionate way, particularly as it acknowledged that 
the penalty imposed was 'at the extreme end'. A finding of unfair 
dismissal was substituted. 
MRUKE V KHAN 
[2018] EWCA Civ 280 
LORD JUSTICE PATTEN 
LORD JUSTICE HICKINBOTTOM 
and 
LORD JUSTICE SINGH 
The CA held that paying an employee 33 pence an hour was 
such an egregious breach of national minimum wage law that it 
was obvious that the employee had resigned in response to 
that breach. Her claim for constructive unfair dismissal 
succeeded accordingly.  
The employment tribunal had found that the employee was not 
aware of her rights but the court held that it would be an error 
of law to rely on her ignorance of her rights as meaning that she 
could not have resigned in response to what was a repudiatory 
breach of contract. 
The court dismissed an appeal on direct race discrimination. The 
employee, an illiterate Tanzanian domestic worker, had been 
treated unfavourably because of her socio-economic 
circumstances. This was not the same as nationality or national 
origins 

[2018] IRLR 
526 
June 

 [2018] I.C.R. 
1146 

IDS Brief 
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WANDSWORTH LBC V VINING 
[2017] EWCA Civ 1092 
Sir Terence Etherton MR; Beatson LJ; Underhill LJ 
The dismissal of two local authority parks police officers by 
redundancy did not engage ECHR art.8 or art.14 when read in 
conjunction with art.8. Their claims for unfair dismissal were 
dismissed. However, their exclusion from the protections of the 
Trade Union and Labour Relations (Consolidation) Act 1992 s.188 

 [2018] I.C.R. 
499 
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to s.192 by s.280 of the Act construed in accordance with 
Redbridge LBC v Dhinsa [2014] EWCA Civ 178, [2014] I.C.R. 834 
was a breach of art.11 of the Convention. The court considered 
how s.280 could be construed in a non-infringing way. 

 

REILLY (APPELLANT) V SANDWELL METROPOLITAN 
BOROUGH COUNCIL (RESPONDENT) 
[2018] UKSC 16 
Lady Hale, President 
Lord Wilson 
Lord Carnwath 
Lord Hughes 
Lord Hodge 
A decision of the Employment Tribunal  that a school had acted 
reasonably in dismissing a headteacher for misconduct on the 
basis that she did not disclose her relationship with a person 
convicted of making indecent images of children was upheld by 
the Supreme Court. The  Claimant had failed in her safeguarding 
responsibilities in unilaterally deciding that there was no need to 
disclose her relationship with the offender and the fact of his 
conviction to the school. Given her position, she should have 
realised that it was relevant information that she should have 
provided to the school so that it and the governing body could 
decide for themselves what steps to take in light of the 
information. Per Lord Wilson “the tribunal was entitled to 
conclude that it was a reasonable response for the panel to have 
concluded that Ms Reilly’s non-disclosure not only amounted to a 
breach of duty but also merited her dismissal”.  
Per Lady Hale: “The case might have presented an opportunity for this 
court to consider two points of law of general public importance which 
have not been raised at this level before. The first is whether a dismissal 
based on an employee’s “conduct” can ever be fair if that conduct is not 
in breach of the employee’s contract of employment. Can there be 
“conduct” within the meaning of section 98(2)(b) which is not 
contractual misconduct? Can conduct which is not contractual 
misconduct be “some other substantial reason of a kind such as to 
justify the dismissal” within the meaning of section 98(1)(b)? It is not 
difficult to think of arguments on either side of this question but we 
have not heard them - we were only asked to decide whether there was 
a duty to disclose and there clearly was… 33.  Nor have we heard any 
argument on whether the approach to be taken by a tribunal to an 
employer’s decisions, both as to the facts under section 98(1) to (3) of 
the Employment Rights Act 1996 and as to whether the decision to 
dismiss was reasonable or unreasonable under section 98(4), first laid 
down by the Employment Appeal Tribunal in British Homes Stores Ltd v 
Burchell (Note) [1978] ICR 303 and definitively endorsed by the Court of 
Appeal in Foley v Post Office [2000] ICR 1283, is correct…”. 
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BASRA V BJSS LTD 
UKEAT/0090/17 

THE HONOURABLE MR JUSTICE CHOUDHURY 
(SITTING ALONE) 

  [2018] I.C.R. 
793 
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SUMMARY 
PRACTICE AND PROCEDURE - Admissibility of evidence 
The Tribunal erred in excluding evidence pursuant to section 
111A of the 1996 Act in circumstances where the date of 
termination was itself in dispute. 

 

KAUR V LEEDS TEACHING HOSPITALS NHS TRUST 
[2018] EWCA Civ 978 
CA 
LORD JUSTICE UNDERHILL 
and 
LORD JUSTICE SINGH 
1st May 2018 
An employee who claimed constructive unfair dismissal because 
of a continuing cumulative breach of the implied duty of trust 
and confidence was entitled to rely on the totality of the 
employer's acts notwithstanding a prior affirmation of the 
contract, provided that the later act, the "last straw", formed 
part of the series. The effect of the final act was to revive their 
right to terminate their employment based on the totality of 
conduct. 
Per Underhill LJ: 
In the normal case where an employee claims to have been 
constructively dismissed it is sufficient for a tribunal to ask itself 
the following questions:  
(1) What was the most recent act (or omission) on the part of 
the employer which the employee says caused, or triggered, his 
or her resignation ? 
(2) Has he or she affirmed the contract since that act ? 
(3) If not, was that act (or omission) by itself a repudiatory 
breach of contract ? 
(4) If not, was it nevertheless a part (applying the approach 
explained in Omilaju) of a course of conduct comprising several 
acts and omissions which, viewed cumulatively, amounted to a 
(repudiatory) breach of the Malik term ? (If it was, there is no 
need for any separate consideration of a possible previous 
affirmation, for the reason given at the end of para. 45 above.)  
(5) Did the employee resign in response (or partly in response) 
to that breach ? 
None of those questions is conceptually problematic, though of 
course answering them in the circumstances of a particular case 
may not be easy.  

 

[2018] IRLR 
833 
September 

 IDS Brief 
2018, 1099, 
3-5 

MBUBAEGBU V HOMERTON UNIVERSITY HOSPITAL 
UKEAT/0218/17/JOJ UKEAT/0306/17 
THE HONOURABLE MR JUSTICE CHOUDHURY 
(SITTING ALONE)  
SUMMARY 
PRACTICE AND PROCEDURE - Admissibility of evidence 
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PRACTICE AND PROCEDURE - Review 
CONTRACT OF EMPLOYMENT - Wrongful dismissal 
UNFAIR DISMISSAL - Reasonableness of dismissal 
RACE DISCRIMINATION - Direct 
RACE DISCRIMINATION - Inferring discrimination 
RACE DISCRIMINATION - Burden of proof 
The Tribunal did not err in determining that the dismissal of a 
Black African Consultant for a first offence was not unfair. The 
Respondent's reliance upon a pattern of conduct giving rise to 
concerns about patient safety as a sufficient reason to dismiss 
was within the range of reasonable responses notwithstanding 
the fact that there was no single act that could be said to amount 
to gross misconduct.  
However, the Tribunal did err in concluding that the dismissal 
was not wrongful as it had failed to make the necessary findings 
of fact for itself to establish that the Claimant's conduct 
amounted to a repudiatory breach. 
There was no error in concluding that the Claimant had not been 
discriminated against. The Tribunal's approach to the evidentiary 
matters relied upon as giving rise to an inference of 
discrimination was not 'fragmentary' as is apparent from a fair 
reading of the whole judgment. 
The decision not to reconsider its judgment in the light of new 
evidence from the GMC that no action should be taken against 
the Claimant was not perverse. The Tribunal was required to 
consider different matters from those which concerned the GMC 
and the latter's conclusions were unlikely to have had a material 
influence on the outcome. 

 

QUINTILES COMMERCIAL UK LTD V BARONGO 
UKEAT/0255/17/JOJ 
HER HONOUR JUDGE EADY QC 
(SITTING ALONE)  
SUMMARY 
UNFAIR DISMISSAL - Reasonableness of dismissal 
 Unfair dismissal - reasonableness of the dismissal - section 98(4) 
Employment Rights Act 1996 
The Claimant was dismissed, on notice, for a reason relating to 
his conduct; initially this was found to amount to gross 
misconduct but, on his internal appeal, the Respondent accepted 
it was more properly to be categorised as serious misconduct.  
The ET found the Claimant’s dismissal for this reason was unfair: 
it had been unreasonable to characterise his conduct as gross 
misconduct at the original dismissal decision and once it was 
recognised it was something less - serious misconduct - that 
meant a warning was the only reasonable response, dismissal 
was not.  The Respondent appealed. 
Held: allowing the appeal. 
The ET had unduly restricted its assessment of the fairness of the 
dismissal for the purposes of section 98(4) ERA by assuming as a 
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general rule that a finding of conduct short of gross misconduct 
meant dismissal for a first offence was necessarily unfair; section 
98(4) made no such prescription and the ET had failed to 
demonstrate it had correctly approached the question of 
fairness, alternatively, it had impermissibly substituted its view as 
to the appropriate sanction for that of the reasonable employer 

in the particular circumstances of the case. 

 

MORRIS V METROLINK RATP DEV LTD 
[2018] EWCA Civ 1358 
LORD JUSTICE UNDERHILL, LORD JUSTICE BEAN and LORD 
JUSTICE IRWIN 
The CA restored an employment judge’s finding of automatically 
unfair dismissal in the case of a trade union representative who 
was dismissed for having unlawfully retained and circulated 
confidential information. The conduct occurred in the context of 
trade union activities and the wrongfulness of the conduct was 
not a sufficient departure from good industrial relations practice 
to take it outside the protection of S.152 of the Trade Union and 
Labour Relations (Consolidation) Act 1992. The Claimant was 
found to have stored confidential information, being diary entries 
of a manager. Underhill LJ pointed out that it is not uncommon 
for a union representative to be given, without soliciting it, 
information that he or she realises has been obtained without 
the owner’s consent. Although it might be said that the only 
correct course in such circumstances would be to decline the 
information or destroy it, the court was ‘not here concerned with 
an ethics seminar’. In Underhill LJ’s view, the key question was 
whether the very limited way in which M made use of the leaked 
information was a ‘sufficient departure from good industrial 
relations practice to take his conduct outside the scope of “trade 
union activities”’ for the purpose of S.152. Underhill LJ could not 
accept that it was – he endorsed the employment judge’s view 
that, at most, some sort of warning for storing and not deleting 
the information might have been appropriate 

 

   

AFZAL V EAST LONDON PIZZA LTD T/A DOMINOS PIZZA 
UKEAT/0265/17 
HIS HONOUR JUDGE DAVID RICHARDSON (SITTING ALONE) 
SUMMARY 
UNFAIR DISMISSAL - Procedural fairness/automatically unfair 
dismissal 
The Claimant was dismissed when he failed to produce evidence 
of an in-time application which extended his right to work. He 
was not afforded an opportunity to appeal. The Employment 
Judge decided that it was not unfair to dismiss the Claimant 
without affording him the opportunity to appeal because, against 
the immigration background, there was "nothing to appeal 
against". Appeal allowed. The Claimant at all material times had 
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a right to work; the requisite evidence of that right could have 
been established during an internal appeal process; and if it had 
been the Respondent was not prohibited by any law, criminal or 
civil, from reinstating him. Provisions of the Immigration, Asylum 
and Nationality Act 2006 and the Immigration (Restrictions on 
Employment) Order 2007 considered. 

 

LANCASTER & DUKE V WILEMAN 
UKEAT/0256/17 
HER HONOUR JUDGE EADY QC (SITTING ALONE) 
SUMMARY 
JURISDICTIONAL POINTS - Claim in time and effective date of 
termination 
UNFAIR DISMISSAL - Polkey deduction 
Effective date of termination - application of section 86(6) 
Employment Rights Act 1996  
Polkey reduction - section 123(1) Employment Rights Act 1996 
The Claimant had been summarily dismissed in circumstances 
that meant that she had just short of the necessary two years' 
qualifying service to bring a claim of unfair dismissal. She argued 
that the deeming provision under section 97(2) Employment 
Rights Act 1996 meant her length of service was extended by the 
statutory minimum notice period provided by section 86(1), 
which would mean that she had the requisite service. The ET 
agreed, rejecting the Respondent's argument that the Claimant's 
right to rely on her statutory minimum notice entitlement was 
displaced by virtue of section 86(6), which allowed that the 
section did not affect an employer's right to dismiss summarily by 
reason of an employee's conduct. Going on to determine the 
merits of the Claimant's complaint, the ET upheld the claim of 
unfair dismissal and declined to make any Polkey reduction, 
referring to the fact that it had found the dismissal to have been 
substantively, not merely procedurally, unfair. The Respondent 
appealed against the ET's Judgment on both the qualifying 
service and the Polkey reduction points.  
Held: allowing the appeal 
The qualifying service point:  
In allowing for the determination of the effective date of 
termination to be extended by the statutory minimum notice 
period, section 97(2) Employment Rights Act 1996 referred to 
"the notice required by section 86" and thus incorporated the 
entirety of that section, including subsection (6). That meant the 
deeming provision was subject to the employer's right to give no 
notice in the circumstances allowed by section 86(6) and the ET 
had been wrong to hold otherwise. The question was whether 
this was a material error, given the ET's findings in this case. The 
ET had made no express finding that the Claimant had been guilty 
of gross misconduct such as would entitle the Respondent to 
summarily terminate her contract. It had, however, only been 
concerned with the questions arising on the Claimant's claim of 
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unfair dismissal and its conclusion on the question raised by 
section 86(6) could not be assumed and the issue would need to 
be remitted for determination.  
The Polkey point:  
As for the ET's refusal to make a Polkey reduction, it had 
expressly stated that no question of such a reduction arose given 
it had found the dismissal to have been "substantively unfair". 
That was contrary to the approach laid down in cases such as 
Lambe v 186K Ltd [2005] ICR 307 CA and W M Morrisons 
Supermarket plc v Kessab UKEAT/0034/13 and suggested the ET 
had wrongly limited its approach to the question whether there 
should be a just and equitable reduction in compensation. This 
was also a matter that would need to be remitted.  
RAMESH PATEL v FOLKESTONE NURSING HOME LTD 
[2018] EWCA Civ 1689 and [2018] EWCA Civ 1843 
CA (Civ Div) McFarlane LJ, Sir Ernest Ryder, Sales LJ 
Where a contract of employment provided for a disciplinary 
process and a right of appeal against dismissal, it was implicit that 
a successful appeal would, without more, revive the employment 
relationship and extinguish the dismissal so that an employee  
who exercised contractual right of appeal took the risk that if 
they were reinstated, any proposed or pending unfair dismissal 
claim would be defeated. The employee  was told that an initial 
decision to dismiss him had been revoked following his successful 
internal appeal so that he had not been dismissed, and an 
employment tribunal had therefore erred in concluding that it 
had jurisdiction to hear the employee’s claims of wrongful and 
unfair dismissal.  
However, on further submissions the appeal was allowed on the 
basis that the EAT should have addressed whether or not the 
Appellant had been constructively dismissed because the 
Respondent had not satisfactorily resolved the allegations against 
the Appellant. 
For Disciplinary Procedures see Duggan QC on Contracts at 
Chapter R and see R46 on the above case. 

[2018] IRLR 
924 
October  
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EAST KENT HOSPITALS UNIVERSITY NHS FOUNDATION 
TRUST V LEVY 
UKEAT/0232/17/LA 

HER HONOUR JUDGE EADY QC 
(SITTING ALONE) 
SUMMARY 
UNFAIR DISMISSAL - Dismissal/ambiguous resignation  
The Claimant had experienced difficulties in the department in 
which she was employed by the Respondent (the Records 
Department) and had successfully applied for a position in the 
Radiology Department, subject to pre-appointment checks. 
Having received her conditional offer from Radiology, and after 
an altercation with another member of staff in Records, the 
Claimant handed in a letter, stating "Please accept one Month's 
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Notice from the above date". The manager to whom this was 
addressed responded the same day accepting the Claimant's 
"notice of resignation" and referring to her last working day 
within the Records Department. He did not complete a staff 
termination form (only applicable for those leaving the 
Respondent's employment and expressly stated not to be used 
for internal transfers) and made no reference to the Claimant 
leaving her employment more generally or to any outstanding 
issues regarding (for example) accrued leave entitlement. 
Subsequently the offer of employment in Radiology was 
withdrawn, due to the Claimant's sick leave record, and the 
Claimant sought to retract her "notice of resignation". The 
Respondent, however, refused to agree to this and confirmed 
that her employment would end at the end of her notice period.  
The Claimant, acting in person, brought a claim for constructive 
unfair dismissal in the Employment Tribunal ("ET"). She later 
received legal advice and was permitted to amend her claim to 
assert that she had been directly dismissed by the Respondent. 
The Respondent resisted that claim, asserting she had resigned. 
The ET agreed with the Claimant. It found that her letter had 
been ambiguous as to whether she was giving notice to leave the 
Records Department or to leave her employment but that the 
Respondent had in fact understood the Claimant was giving 
notice of her departure from the Records Department, which was 
- applying an objective test - a reasonable construction of the 
letter; the Claimant had thus established that she had been 
dismissed and succeeded on her complaint of unfair dismissal. 
The Respondent appealed against the finding that the Claimant 
had been dismissed.  
Held: dismissing the appeal 
Although the word "notice" in the employment context might 
generally signify an unambiguous notification of termination of 
the contract, that was not so in the particular circumstances of 
this case; the Claimant had an offer of a position within another 
department and her "notice" could equally be taken to refer to 
her notification of her departure from the Records Department. 
Given the ambiguity arising from the Claimant's letter giving 
notice, the ET had correctly applied an objective test when 
determining how the words used would have been understood 
by the reasonable recipient of the letter. It had looked at the 
Respondent's immediate response to the letter and had 
permissibly found that the Claimant's notification had been 
understood to relate to her departure from the Records 
Department and not from her employment more generally. In 
context - in particular, having regard to the fact that it was known 
that the Claimant was intending to take up another position, still 
in the Respondent's employment - the ET found that the 
Respondent had genuinely and reasonably construed the 
Claimant's "notice" as referring to the termination of her position 
in Records before she moved to Radiology and not to the 
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termination of her employment. Allowing that this was a mixed 
question of fact and law, the ET had not erred in its approach or 
in its conclusion that the Claimant's employment had been 
terminated by dismissal and not resignation. 

 

VINING V LONDON BOROUGH OF WANDSWORTH  
[2017] EWCA Civ 1092 
THE MASTER OF THE ROLLS 
LORD JUSTICE BEATSON 
and 
LORD JUSTICE UNDERHILL 
1. Whether Section 200 of the Employment Rights Act 1996 
which excludes members of the police service from pursuing 
claims for unfair dismissal comports with the European 
Convention on Human Rights. The claimants, who were 
employed as park constables, were dismissed on the ground of 
redundancy and the  EAT held that they could not bring an unfair 
dismissal claim. The Court of Appeal held that “it is clear that 
Article 8 is not engaged by the mere fact of dismissal from 
employment.”. “there is no Strasbourg or domestic case in which 
it has been held that the mere length of employment, or the 
inevitable effect of termination of employment on relationships 
with work colleagues, or the distress and anxiety arising from the 
fact of the termination and the need to find new employment, or 
the relative difficulty of finding new employment according to 
the age of the employee at the date of dismissal are always 
sufficient of themselves individually or collectively to engage 
Article 8. Those are matters to a greater or lesser extent involved 
in every dismissal. They are inapposite as factors engaging 
Article 8 in the context of a collective redundancy, which involves 
no imputation of wrongful conduct on the part of the employee, 
carries no stigma, and would involve differential legal 
consequences according to the particular circumstances or 
sensitivities of the individual employees who have been made 
redundant.” In this case, there were no special features capable 
of bringing the employees within the scope of Article 8. There is a 
comparable exclusion of a “person in police service” from the 
Employment Rights Act's definition of “worker” and “employee”. 
2. Whether the claimants' trade union, Unison, could bring claims 
for a protective award in respect of an alleged failure to consult 
in advance of redundancies, relying on the freedom of 
association provisions in Article 11 of the European Convention. 
A right to be consulted “falls squarely within the 'essential 
elements' protected by Article 11.” As such, any provision of the 
legislation which restricted its availability to particular classes of 
workers had to be justified, and the Secretary of State had failed 
to advance any such justification for the exclusion in this case. 
Accordingly, there was a breach of Article 11. 
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LANCASTER & DUKE LTD v V WILEMAN 

UKEAT/0256/17 
HER HONOUR JUDGE EADY QC 
(SITTING ALONE) 
SUMMARY 
JURISDICTIONAL POINTS - Claim in time and effective date of 
termination 
UNFAIR DISMISSAL - Polkey deduction 
Effective date of termination - application of section 86(6) 
Employment Rights Act 1996  
Polkey reduction - section 123(1) Employment Rights Act 1996 
The Claimant had been summarily dismissed in circumstances 
that meant that she had just short of the necessary two years' 
qualifying service to bring a claim of unfair dismissal. She argued 
that the deeming provision under section 97(2) Employment 
Rights Act 1996 meant her length of service was extended by the 
statutory minimum notice period provided by section 86(1), 
which would mean that she had the requisite service. The ET 
agreed, rejecting the Respondent's argument that the Claimant's 
right to rely on her statutory minimum notice entitlement was 
displaced by virtue of section 86(6), which allowed that the 
section did not affect an employer's right to dismiss summarily by 
reason of an employee's conduct. Going on to determine the 
merits of the Claimant's complaint, the ET upheld the claim of 
unfair dismissal and declined to make any Polkey reduction, 
referring to the fact that it had found the dismissal to have been 
substantively, not merely procedurally, unfair. The Respondent 
appealed against the ET's Judgment on both the qualifying 
service and the Polkey reduction points.  
Held: allowing the appeal 
The qualifying service point:  
In allowing for the determination of the effective date of 
termination to be extended by the statutory minimum notice 
period, section 97(2) Employment Rights Act 1996 referred to 
"the notice required by section 86" and thus incorporated the 
entirety of that section, including subsection (6). That meant the 
deeming provision was subject to the employer's right to give no 
notice in the circumstances allowed by section 86(6) and the ET 
had been wrong to hold otherwise. The question was whether 
this was a material error, given the ET's findings in this case. The 
ET had made no express finding that the Claimant had been guilty 
of gross misconduct such as would entitle the Respondent to 
summarily terminate her contract. It had, however, only been 
concerned with the questions arising on the Claimant's claim of 
unfair dismissal and its conclusion on the question raised by 
section 86(6) could not be assumed and the issue would need to 
be remitted for determination.  
The Polkey point:  
As for the ET's refusal to make a Polkey reduction, it had 
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expressly stated that no question of such a reduction arose given 
it had found the dismissal to have been "substantively unfair". 
That was contrary to the approach laid down in cases such as 
Lambe v 186K Ltd [2005] ICR 307 CA and W M Morrisons 
Supermarket plc v Kessab UKEAT/0034/13 and suggested the ET 
had wrongly limited its approach to the question whether there 
should be a just and equitable reduction in compensation. This 
was also a matter that would need to be remitted.  

 

HAWKES V AUSIN GROUP (UK) LTD 
UKEAT/0070/18 
THE HONOURABLE MR JUSTICE CHOUDHURY 
(SITTING ALONE)  
SUMMARY 
UNFAIR DISMISSAL - Exclusions including worker/jurisdiction 
UNFAIR DISMISSAL - Reason for dismissal including substantial 
other reason 
UNFAIR DISMISSAL - Reasonableness of dismissal 
UNFAIR DISMISSAL - Polkey deduction 
The Claimant was a Reservist in the Marines. He was dismissed 
without warning for some other substantial reason in that he 
had committed to undertake a seven-week training exercise 
abroad which was not something that the Respondent, a small 
employer, could accommodate. The ET found that the dismissal 
was not unfair. The Claimant contended that the ET erred in that 
in assessing fairness, it had considered questions relevant only to 
whether there ought to be a Polkey reduction. There was also a 
challenge to the ET's finding that there was nothing to indicate 
that if the Claimant had been warned that he might be dismissed 
he would have changed his mind. 
As to the first ground of appeal, the EAT found that the ET had 
not erred in assessing fairness. Reading the Judgment as a whole 
it was clear that the ET had the correct test under section 98(4) 
Employment Rights Act 1996 in mind and had applied it 
correctly. Furthermore, the ET had made an express finding of 
fact that by the time of the dismissal meeting, the Claimant had 
already decided that he would be attending the exercise. In 
those circumstances, it was open to the ET to conclude that the 
failure to hold an earlier meeting would not have changed the 
position, and its analysis did not amount to an impermissible 
application of Polkey to the question of unfairness. The second 
ground was a challenge to a finding of fact in circumstances 
where there was ample evidence to support the ET's conclusions. 
For these reasons, the appeal is dismissed. 
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UKEAT/0236/17/BA 
HER HONOUR JUDGE STACEY 

(SITTING ALONE)  
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SUMMARY 

UNFAIR DISMISSAL - Reasonableness of dismissal 

UNFAIR DISMISSAL - Contributory fault 

UNFAIR DISMISSAL - Polkey deduction 
 An Employment Tribunal was entitled to find that a Claimant employee 
had been unfairly dismissed when the Respondent employer refused a 
request to postpone a disciplinary hearing for two weeks to enable the 
Claimant’s full-time union official to accompany her at the hearing. 
 That the refusal of the postponement request did not breach the 
Claimant’s accompaniment rights under section 10(5) did not affect the 
fairness of the decision.  The disciplinary hearing had previously been 
postponed for three weeks because of the Claimant’s annual leave and 
ill-health.  The Tribunal had not substituted their view for that of a 
reasonable employer.  The provisions of section 10 do not act as a fetter 
on the Tribunal’s discretion or circumscribe the meaning of the words of 
section 98(4) Employment Rights Act 1996.  Whilst a breach of the 
section 10 Employment Relations Act 1999 accompaniment right at a 
disciplinary meeting which results in the dismissal of an employee could 
well, and perhaps almost always will, result in a finding of unfair 
dismissal for an eligible employee, the corollary cannot be right.  The 
case was analogous to Royal Surrey County NHS Foundation Trust v 
Drzymala UKEAT/0063/17 in the context of the Fixed-term Employees 
(Prevention of Less Favourable Treatment) Regulations 2002. 
There was no misapplication or misunderstanding of the ACAS 
Disciplinary and Grievance Code and the Tribunal correctly understood 
the nature of its task in relation to an assessment of contributory fault 
and a Polkey reduction pursuant to sections 122 and 123 Employment 
Rights Act. 
The Tribunal Decision was upheld and the appeal dismissed. 

See Duggan QC on Contracts at R40. 

DAFIAGHOR-OLOMU V COMMUNITY INTEGRATED CARE 
UKEATS/1/17 
Simler J 
When considering whether to make an order for re-engagement 
pursuant to section 115 of the Employment Rights Act 1996 , an 
employment tribunal had, under section 116(3)(b) , to take into 
account, on a provisional basis, whether it was practicable for the 
employer or a successor to comply with such an order as at the 
date when the order was being considered. It was for the 
respondent to produce evidence as to what vacancies existed at 
the time of the remedy hearing, which was information within its 
knowledge but not the claimant's. Had that been done, both 
parties would have been able to adduce evidence about the 
suitability of those vacancies, having regard to their location and 
the job involved. The claimant had sought re-employment 
without placing any express limitation on geographical location 
and the tribunal had relied almost entirely on her assumed 
personal circumstances as a factor militating against such an 
order, it was incumbent upon the tribunal to explore that issue, 
whether or not it was raised by the parties, rather than basing its 
decision on assumption or speculation. Had the tribunal made 
relevant inquiries, it would have become apparent that there was 
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nothing in the claimant's personal circumstances that made it 
impracticable for her to be re-employed outside the north-east of 
Scotland. In any event, the tribunal was engaged on a provisional 
assessment of what was practicable for the first respondent and, 
if the re-engagement order had been made and the claimant had 
then refused to relocate or been unable to obtain a visa, or for 
some other reason re-engagement was impracticable, that would 
have been a matter for final assessment under section 117. The 
case would be remitted to a different tribunal for 
reconsideration. 

 

AYNGE V TRICKETT T/A SULLY CLUB RESTAURANT 
0264/17 

HIS HONOUR JUDGE SHANKS 
(SITTING ALONE) 
SUMMARY 
PRACTICE AND PROCEDURE - Preliminary issues 
PRACTICE AND PROCEDURE - Amendment 
The Claimant worked in a pub/restaurant owned by her parents 
of which the Respondent was the licensee. On Saturday 15 
October 2016 there was a row between them during the evening 
shift and the Claimant left before the end of the shift; on Sunday 
16 October there was a further interaction. The Claimant brought 
a claim for unfair dismissal stating in her ET1 that her 
employment ended on 15 October 2016 and referring to events 
on both 15 and 16 October. Both sides put in witness statements 
dealing in detail with events on 15 and 16 October. On a fair 
reading of the Claimant's witness statement, it would have been 
open to a Tribunal, depending on what other evidence was 
accepted and how the various exchanges were analysed, to find 
that there had been an express or constructive dismissal on 
either 15 or 16 October. 
The hearing was listed for two days; the Claimant represented 
herself, the Respondent was represented by a consultant and 
was present with two other witnesses to the events. Instead of 
hearing all the evidence the Employment Judge acceded to a 
submission that the Claimant had effectively conceded in her 
witness statement and oral evidence that she was not expressly 
dismissed on 15 October 2016 and that, this being her only 
pleaded case, the claim should be dismissed on the basis of a 
"preliminary issue". 
The EAT decided that the Employment Judge had taken an unduly 
technical approach to the pleadings and not taken sufficient 
account of the fact that the Claimant was representing herself 
and the domestic context of the events he was dealing with. In 
particular: 
(1) It was not clear that the Claimant had really conceded that 
she was not expressly dismissed on 15 October 2016 or that it 
would have been fair to hold her to such a concession; 
(2) On a fair reading of the pleadings it would have been open to 

  IDS Brief 
2018, 1098, 
11 

http://www.bailii.org/cgi-bin/lucy_search_1.cgi?query=Aynge+v+Trickett+&results=50&submit=Search&rank=on&callback=on&mask_path=uk%2Fcases%2FUKEAT


DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2018 

 

 

michael@dugganqc.com  info@dugganpress.com  

190 

the Employment Judge to decide the case on the basis of a 
constructive dismissal or a dismissal on 16 October 2016; 
(3) In any event he ought to have at least considered allowing an 
amendment to reflect the various possibilities if that was 
necessary. 
In the circumstances the Claimant had not had a fair hearing and 
the case would be remitted to another Employment Judge. 

 

ELMORE V GOVERNORS OF DARLAND HIGH SCHOOL AND 
ANOR 

UKEAT/0209/16/DM 

THE HONOURABLE MRS JUSTICE SIMLER DBE (PRESIDENT) 

(SITTING ALONE) 

SUMMARY 
UNFAIR DISMISSAL - Procedural fairness/automatically unfair 
dismissal 
 Despite the absence of a reasoned appeal decision or evidence 
from a member of the appeal panel, the Employment Tribunal 
was entitled to infer that the appeal panel upheld the capability 
dismissal for the same reasons as those relied on by the 
capability panel itself. 
 There was no error of law in the Employment Tribunal’s 
approach which was amply open on the facts and in the 
circumstances of this case.  The appeal was therefore dismissed. 
The EAT upholds an employment tribunal’s finding that a 
dismissal was fair despite the fact that the employer failed to 
provide a reasoned appeal decision or call any witnesses involved 
in the appeal at the tribunal hearing. The tribunal was entitled to 
infer that the appeal panel upheld the employee’s capability 
dismissal for the same reasons as those relied on by the panel 
that took the decision to dismiss. 
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UNLAWFUL DEDUCTIONS   

TYNE AND WEAR PASSENGER TRANSPORT EXECUTIVE T/A 
NEXUS V ANDERSON & ORS 
[2018] UKEAT 0151_16_1501 
(15 January 2018) 
UKEAT/0151/16 
HIS HONOUR JUDGE HAND QC  
(SITTING ALONE) 
SUMMARY 
UNLAWFUL DEDUCTION FROM WAGES 
In previous decisions of divisions of this Tribunal in Agarwal v 
Cardiff University and Another UKEAT/0210/16/RN and 
Weatherilt v Cathay Pacific Airways Ltd UKEAT/ 0333/16/RN a 
difference of view had arisen as to the jurisdiction of 
Employment Tribunals in relation to claims for deduction from 
wages under Part II Employment Rights Act 1996 where the 
parties did not agree about the meaning of contractual 
provisions. By analogy with the approach taken by the Court of 
Appeal in Southern Cross Healthcare Co Ltd v Perkins and Others 
[2010] EWCA Civ 1442, [2011] ICR 285 in Agarwal it was decided 
that the Employment Tribunal had no jurisdiction if the contract 
had to be construed. Weatherilt declined to follow Agarwal 
because the decisions in the Court of Appeal in Delaney v Staples 
(trading as De Montfort Recruitment) [1991] ICR 331 and 
Camden Primary Care Trust v Atchoe [2007] EWCA Civ 714 
accepted that in deciding whether a deduction was authorised 
the terms of the contract, express or implied, had to be 
considered. On consideration of further authorities, including 
Anderson and Others v London Fire & Emergency Planning 
Authority [2013] EWCA Civ 321 and Cabinet Office v Beavan and 
Others UKEAT/ 0262/13/BA, Weatherilt was followed on the 
principles enunciated in Lock and Another v British Gas Trading 
Ltd (No 2) UKEAT/0189/15/BA, [2016] IRLR 316. The Court of 
Appeal decisions in Coors Brewers Ltd v Adcock and Others 
[2007] ICR 983 and Tradition Securities & Futures SA v 
Alexandre Mouradian [2009] EWCA Civ 60 were dealing with a 
different problem and were to be distinguished. Nor should the 
remarks made about the nature of the Part II procedure in 
Delaney in the House of Lords by Lord Browne-Wilkinson and by 
Wall LJ in Coors be regarded as conclusive; nowadays 
Employment Judges deal with complex matters. 
Although the Employment Tribunal had erred by considering 
whether a term needed to be implied and using the construct of 
the officious bystander rather than the conventional approach of 
considering "what a reasonable person having all the background 
knowledge which would have been available to the parties would 
have understood them to be using the language in the contract to 
mean"? (Arnold v Britton [2015] 1 AC 1619 per Lord Neuberger 
PCS at paragraph 15 of his judgment - see 1627G), the 
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Employment Tribunal had clearly reached the right result on the 
factual matrix and the appeal would be dismissed (see paragraph 
21 of the judgment of Laws LJ in Lincoln College v Jafri [2014] 
EWCA Civ 449, [2014] ICR 920). 

 

MR A M COLETTA v BATH HILL COURT (BOURNEMOUTH) 
PROPERTY MANAGEMENT LTD 
UKEAT/0200/17 
HER HONOUR JUDGE EADY QC 
(SITTING ALONE) 
SUMMARY 
NATIONAL MINIMUM WAGE 
UNLAWFUL DEDUCTION FROM WAGES 
National minimum wage - unauthorised deduction from wages - 
section 23 Employment Rights Act 1996 - sections 9 and 39 
Limitation Act 1980 
The Claimant had successfully claimed that the Respondent had 
failed to pay him at national minimum wage rates and, at the 
subsequent Remedies Hearing before the ET, sought to recover 
payment for the sums that should have been paid, going back to 
the introduction of the National Minimum Wage Act, a period of 
some 15 years. The Respondent resisted that claim, contending 
that section 9 Limitation Act 1980 meant the Claimant could only 
recover sums going back six years. The ET agreed with the 
Respondent, holding that the three-month time limit for bringing 
an unauthorised deductions claim was concerned only with the 
question of the ET's jurisdiction to determine the claim and did 
not amount to a period of limitation for the purposes of section 
39 Limitation Act such as to disapply section 9. The Claimant 
appealed.  
Held: allowing the appeal 
Where a claim was brought under a statute that prescribed a 
period of limitation, section 39 Limitation Act 1980 provided that 
the limitations that would otherwise apply pursuant to that Act 
(including the six-year limitation under section 9 of the Limitation 
Act) would not do so. Claims for unauthorised deductions were 
subject to a period of limitation by virtue of subsections 23(2) 
and (3) Employment Rights Act 1996. The ET had been wrong to 
hold that this was not a period of limitation for the purposes of 
section 39 Limitation Act: section 39 drew no distinction 
between periods of limitation for jurisdictional or remedy 
purposes. The Claimant had brought his claim in respect of the 
series of deductions made from his pay within three months of 
the last of the deductions in the series, as prescribed by 
subsection 23(3) and was thus entitled to recover the sums that 
had been deducted from the wages properly payable to him, as 
provided by the National Minimum Wage Act, without the 
imposition of a back-stop of six years.  
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UKEAT/0240/17/DM 

HER HONOUR JUDGE EADY QC (SITTING ALONE) 
SUMMARY 
UNAUTHORISED DEDUCTION FROM WAGES 
Unauthorised deduction from wages - section 13 Employment Rights 
Act 1996 - zero hours' contract 
The Claimant was an employee of the Respondent, working shifts 
around her college commitments pursuant to a zero hours' contract. On 
6 March 2016, the Respondent suspended the Claimant pending a 
disciplinary investigation; it accepted before the ET that it had been 
required to pay her at her normal average weekly rate for the duration 
of the disciplinary suspension but it had failed to do so. The period of 
the disciplinary suspension continued until 13 December 2016, with no 
offers of shifts being made to the Claimant during this period. 
Meanwhile, the Respondent failed to progress the disciplinary process 
and matters were left in abeyance until 13 December, when further 
shifts were offered to the Claimant. In the meantime, on 22 August 
2016, the Claimant had accepted other employment; she did not 
disclose this fact to the Respondent. The ET found that the Claimant had 
declined the offer of shifts for the Respondent in December 2016 as she 
no longer wished to work for it. Prior to that point, however, the 
Respondent had not made any offer of shifts to the Claimant because of 
the disciplinary suspension and she had therefore been entitled to be 
paid (at her normal average rate) for that period. 
The Respondent appealed, contending once the Claimant obtained 
work with another employer, there were no sums "properly payable" to 
her for the purposes of section 13(3) Employment Rights Act 1996, 
alternatively her failure to disclose her other employment meant she 
should not have been entitled to wages from the Respondent after 22 
August 2016. 
Held: dismissing the appeal. 
As the Respondent accepted, under her contract of employment, the 
Clamant was entitled to accept other employment and was under no 
obligation to notify the Respondent of this. It further accepted that it 
was unable to say whether the Claimant would or would not have 
accepted shifts offered prior to 13 December 2016 because she had 
been offered none due to the disciplinary suspension. The Respondent 
could not point to any conduct on the part of the Claimant that would 
have entitled it to summarily dismiss her (had it been aware of that 
conduct at the relevant time); she had thus remained entitled to be 
paid during the period of disciplinary suspension. 

See Duggan QC on Contracts at 5.3.50. 

AGARWAL V CARDIFF UNIVERSITY AND OTHERS 
[2018] EWCA Civ 1434 
LORD JUSTICE UNDERHILL 
LORD JUSTICE BEAN 
LORD JUSTICE HAMBLEN 
Employment tribunals have jurisdiction to interpret the 
contract of employment when hearing claims of unauthorised 
deductions from wages under section 13 of the Employment 
Rights Act 1996. The EAT in Agarwal had erred in its approach 
since it had relied on the Court of Appeal’s decision in Southern 
Cross Healthcare Co Ltd v Perkins and others [2010] EWCA Civ 
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1442, a case which held that the tribunal did not have power to 
interpret a contract in the context of a complaint of failure to 
provide written particulars under section 1 of ERA 1996. 
Southern Cross was decided under Part II of ERA 1996, rather 
than Part I as in the instant case, and concerned a different 
provision altogether. Further, the EAT should have taken into 
account the Court of Appeal’s judgment in Delaney v Staples, 
which held that a tribunal has jurisdiction to resolve any issue 
necessary to determine whether a sum is "properly payable" for 
the purpose of section 13.  

See Duggan QC on Contracts of Employment at E03. 

WUPPERTAL V BAUER AND WILLMEROTH BROßONN 
Joined Cases C-569/16 and C-570/16 
The heir of a worker who died while in an employment 
relationship with a public or private employer has a right to 
financial compensation in lieu of the worker’s untaken paid 
annual leave. 
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VICARIOUS LIABILITY 

BARCLAYS BANK PLC V VARIOUS CLAIMANTS 
[2018] EWCA CIV 1670 
THE PRESIDENT OF THE QUEEN'S BENCH DIVISION 
(SIR BRIAN LEVESON) 
LORD JUSTICE McCOMBE and LORD JUSTICE IRWIN 
The bank could be vicariously liable for assaults committed by 
doctors it engaged to examine the job applicants.  

 

[2018] IRLR 
947 October  

  

CLIVE BELLMAN (A PROTECTED PARTY BY HIS LITIGATION FRIEND, 
SUSAN THOMAS) v NORTHAMPTON RECRUITMENT LTD  
[2018] EWCA Civ 2214 
CA (Civ Div) (Irwin LJ, Moylan LJ, Asplin LJ) 

There was vicarious liability when an employee was assaulted by 
the MD after they had gone back to a hotel following the 
Christmas party.  

 
See Duggan QC on Contracts at T277. 
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WHISTLEBLOWING See Duggan QC on Contracts at Chapter P for a full rundown of 
whistleblowing. 
ROYAL MAIL LTD  V JHUTI 
[2017] EWCA Civ 1632 
LORD JUSTICE JACKSON 
LORD JUSTICE UNDERHILL 
and 
LORD JUSTICE MOYLAN 
The claimant, was employed as a media specialist by Royal Mail 
Ltd. She observed what she believed were irregularities in the 
way that colleagues were offering customers tailor-made 
incentives ('TMIs'). She reported her concern to her line manager, 
Mike Widmer. He put her under great pressure to withdraw her 
allegations and deliberately mischaracterised her complaint. She 
wrote to say she was sorry she had got her wires crossed. 
However, she thought his treatment in ensuring months was 
harsh and unreasonable and which she attributed to his reaction 
to her earlier allegations. She complained to the HR department, 
mentioning that she had drawn attention to misuse of TMIs. She 
raised a grievance. She was off work and the view was taken that 
her future with Royal Mail needed to be resolved. Mr Widmer 
misled Ms Vickers, who took the decision to dismiss. She did not 
have sufficient service for an ordinary claim but brought  
'whistleblowing' proceedings, both for unlawful detriment 
contrary to s 47B and for 'automatic' unfair dismissal contrary to 
s 103A.  
In the CA it was held that the dismissal was not automatically 
unfair under s 103A, despite her line manager's manipulative 
conduct. The tribunal is obliged to consider only the mental 
processes of the person or persons who was or were authorised 
to and took the decision to Section 103A falls under Part X of the 
1996 Act and it must be interpreted consistently with the other 
provisions governing liability for unfair dismissal. 
In relation to a manipulation case: 
First, there is the case where a colleague with no relevant 
managerial responsibility for the victim procures his or her 
dismissal by presenting false evidence by which the decision-
taker is innocently and reasonably misled. In such a case the 
dismissal is plainly not unfair within the meaning of the 1996 Act, 
whether by way of the manipulator's motivation being attributed 
to the employer for the purpose of s 98(1) (or ss 98B–104G), or 
by his knowledge being used to impugn the reasonableness of 
the decision to dismiss under s 98(4). The employee has no doubt 
suffered an injustice at the hands of the Iago figure and may have 
other remedies, but the employer has not acted unfairly. 
Second, there is the position where the manipulator is the 
victim's line manager but does not himself have responsibility for 
the dismissal. If the matter were free from authority, there would 
be force in the argument for attributing the manipulator's 
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motivation to the employer, because it had delegated authority 
to him or her to manage the employee in question. However, 
that argument was rejected by the majority in Orr v Milton 
Keynes Council [2011] EWCA Civ 62, [2011] IRLR 317, [2011] 4 All 
ER 1256, [2011] ICR 704 CA. 
Third, there is the situation where the manipulator is a manager 
with some responsibility for the investigation, but not the actual 
decision-taker. In the more elaborate forms of disciplinary 
procedure manager A is sometimes given responsibility for 
investigating allegations of misconduct which are then presented 
to manager B as the factual basis for a disciplinary decision. There 
would be in such a case a strong case for attributing to the 
employer both the motivation and the knowledge of A even if 
they are not shared by B. There is nothing in that view 
inconsistent with the ratio in Orr: in such a case the conduct of 
the investigation is part of the deputed functions under s 98.  
Fourth, there is the case where someone at or near the top of the 
management hierarchy  procures a worker's dismissal by 
deliberately manipulating, for a proscribed reason, the evidence 
before the decision-taker. There may well be an argument for 
distinguishing the case of a manager in such a senior position 
from those  above. 
In the present case, even if Mr Widmer's conduct constituted a 
deliberate attempt to procure the claimant's dismissal because 
she had made a protected disclosure that motivation could not 
have been attributed to Royal Mail as the employer since it was 
not shared by Ms Vickers, who was the person deputed to take 
the dismissal decision. 
The claimant could advance a claim for losses occasioned by her 
dismissal as compensation for the unlawful detriments found 
under s 47B In principle, losses occasioned by a claimant's 
dismissal may be recoverable as compensation for an unlawful 
detriment which caused the dismissal. That was said in CLFIS v 
Reynolds in the context of age discrimination, but there is no 
reason in principle for adopting a different approach in a case of 
whistleblower discrimination. The real issue is whether a claim on 
that basis is inconsistent with the terms of s 47B(2). What the 
sub-section does is preclude a claim under the operative parts of 
the section where the detriment which is the subject of the 
complaint to the tribunal amounts to a dismissal and was clearly 
arguable that in the present kind of case the relevant detriment 
is the prior treatment complained of, the dismissal being only a 
consequence of that detriment.  
Jhuti is considered in Duggan QC on Contracts at P16.  
PARSONS V AIRPLUS INTERNATIONAL LTD 
UKEAT/0111/17 
HER HONOUR JUDGE EADY QC 
(SITTING ALONE) 
SUMMARY 
VICTIMISATION DISCRIMINATION - Protected disclosure 
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VICTIMISATION DISCRIMINATION - Dismissal 
Automatic unfair dismissal - protected disclosures 
The Claimant, a qualified non-practising barrister, had been 
employed by the Respondent as its Legal and Compliance Officer, 
subject to a six-month probationary period. From early in her 
employment, the Claimant raised numerous concerns with the 
Respondent and the manager in the parent company to whom 
the Claimant reported. She was given training and support but 
those managing her became increasingly concerned as to the way 
in which the Claimant was raising matters, her inability to work 
with others and her rudeness. After attempting to reassure the 
Claimant and to remove some of the pressure, the Respondent 
was unable to see any improvement and decided she should be 
dismissed, essentially due to what was described as a "cultural 
misfit". The Claimant brought ET proceedings, complaining that 
this amounted to an automatically unfair dismissal by reason of 
various protected disclosures she had made.  
The ET dismissed the Claimant's claim. Save in one respect, it did 
not accept the matters relied on by the Claimant amounted to 
protected disclosures; it was, in any event, satisfied that the 
dismissal was not for a prohibited reason. The Claimant 
appealed. 
Held: dismissing the appeal. 
(1) Qualifying Disclosures 
The Claimant sought to challenge the ET's rejection of certain 
matters as qualifying disclosures. On one disclosure, the 
Respondent accepted the ET had erred in its conclusion that this 
could not be a qualifying disclosure as it related to something of 
which the Respondent was already aware. In respect of three 
other matters, the Claimant contended that the ET had erred in 
failing to consider the disclosures cumulatively and had wrongly 
approached its task on the basis that a disclosure in self-interest 
could not also be in the public interest.  
As was common ground, the ET had erred in respect of one 
disclosure. As for the other matters relied on, however, it was 
apparent that the ET had rejected the Claimant's case on the 
facts and, on the findings made, there was nothing that could 
properly be found to amount to a qualifying disclosure. More 
particularly, the ET had found as a fact that the disclosures were 
solely made in the Claimant's self-interest; it had not wrongly 
assumed that this could not also be a matter of public interest 
but had found, on the facts, that it was not. 
(2) Reason for Dismissal 
The Claimant argued the ET's findings on reason were perverse 
given the chronology (the first discussion regarding her future 
employment taking place very shortly after one of the qualifying 
disclosures) but it was clear the ET had fully engaged with the 
apparent coincidence of timing but rejected the suggestion that 
gave rise to an inference that the disclosures were the reason for 
dismissal, not least as the Respondent had still given the Claimant 



DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2018 

 

 

michael@dugganqc.com  info@dugganpress.com  

199 

a chance to improve before making its decision. In any event, the 
ET was clear that the reason was not the Claimant's disclosures: 
the decision was made not because of the Claimant's disclosure 
of information but because of her reaction thereafter - her 
inability to explain her concerns, her failure to listen to others 
and her rudeness. Given the evidence before the ET and its 
primary findings of fact, that was a permissible conclusion: this 
was a case where the matters relied on by the Respondent were 
genuinely separable from any protected disclosure by the 
Claimant. 
WILSONS SOLICITORS LLP v ANDREW ROBERTS  
CA (Civ Div) (Longmore LJ, Hallett LJ, Singh LJ)  
26/01/2018 
The Employment Appeal Tribunal had not erred in determining 
that a solicitor who had been lawfully expelled from a Limited 
liability partnership could claim compensation for post-
termination losses suffered as a result of making protected 
disclosures under the Employment Rights Act 1996 s.47B, 
providing he could demonstrate that such losses were 
attributable to earlier unlawful treatment. 
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DR M PATEL v SURREY COUNTY COUNCIL  
UKEAT/0178/16/LA 
UKEAT/0179/16/LA 
THE HONOURABLE MRS JUSTICE SLADE DBE 
(SITTING ALONE) 
VICTIMISATION DISCRIMINATION - Dismissal 
UNFAIR DISMISSAL - Constructive dismissal 
The Employment Tribunal erred in their approach to whether 
admitted detriments were done on the grounds of admitted 
protected disclosures within the meaning of section 47B of the 
Employment Rights Act 1996. They failed to apply the approach 
explained in Fecitt v NHS Manchester [2012] IRLR 64 of deciding 
whether the protected disclosure materially influenced the 
related detriment. Further the Employment Tribunal erred in 
adopting a 'rolled up' approach to the disclosures and failed to 
make findings of fact in relation to each. They failed to adopt a 
structured approach to deciding the claims as recommended in 
Blackbay Ventures Ltd v Gahir [2014] IRLR 416. They did not 
relate each disclosure by date and content to each detriment by 
date and content. Further they erred in observing that no 
comparators had been advanced when none were needed. These 
errors also affected their decisions to dismiss the constructive 
and automatically unfair dismissal claims. Claims remitted to a 
differently constituted Employment Tribunal. 

See Duggan QC on Contracts at P15. 

   

WOLLENBERG V GLOBAL GAMING VENTURES 
UKEAT/0053/18 
HIS HONOUR JUDGE DAVID RICHARDSON 
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(SITTING ALONE 
SUMMARY 
PRACTICE AND PROCEDURE - Appellate 
jurisdiction/reasons/Burns-Barke 
The Employment Judge's reasons for refusing an application for 
interim relief did not sufficiently explain his decision to meet the 
legal standard for reasons. Al Qasimi v Robinson UKEAT/0283/17 
at paragraph 59 applied. HHJ Richardson noted “Taplin v C 
Shippam Ltd [1978] ICR 1068 and Ministry of Justice v Sarfraz 
[2011] IRLR 562 are leading cases on the tests to be applied by 
the ET. Put shortly, an application for interim relief is a brief 
urgent hearing at which the Employment Judge must make a 
broad assessment. The question is whether the claim under 
section 103A is likely to succeed. This does not simply mean more 
likely than not. It connotes a significantly higher degree of 
likelihood. The Tribunal should ask itself whether the Applicant 
has established that he has a pretty good chance of succeeding in 
the final application to the Tribunal.” 

 

KILRAINE V LONDON BOROUGH OF WANDSWORTH 
[2018] EWCA Civ 1436 
LORD JUSTICE KITCHIN and LORD JUSTICE SALES 
An employee did not make protected disclosures in the course 
of two complaints to her employer relating to bullying and 
harassment, inappropriate behaviour and a lack of managerial 
support over a safeguarding issue. In reaching this decision, the 
CA agreed with the EAT that, when considering whether a 
disclosure is a ‘qualifying disclosure’ for the purposes of the 
whistleblowing provisions in the Employment Rights Act 1996, 
Tribunals should not be seduced into asking 
whether the disclosure was of ‘information’ or an ‘allegation’, 
since the two terms are not mutually exclusive.  Instead, they 
should consider whether the disclosure has a sufficient factual 
content and specificity such as is capable of tending to show one 
of the six relevant failures in S.43B(1)(a)-(f) ERA.  Sales LJ stated “I 
agree with the fundamental point made by Mr Milsom, that the 
concept of "information" as used in section 43B(1) is capable of 
covering statements which might also be characterised as 
allegations. Langstaff J made the same point in the judgment 
below at [30], set out above, and I would respectfully endorse 
what he says there. Section 43B(1) should not be glossed to 
introduce into it a rigid dichotomy between "information" on the 
one hand and "allegations" on the other. Indeed, Ms Belgrave did 
not suggest that Langstaff J's approach was at all objectionable. 
On the other hand, although sometimes a statement which can 
be characterised as an allegation will also constitute 
"information" and amount to a qualifying disclosure within 
section 43B(1), not every statement involving an allegation will 
do so. Whether a particular allegation amounts to a qualifying 
disclosure under section 43B(1) will depend on whether it falls 

[2018] IRLR 
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September 
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within the language used in that provision.”  
See Duggan QC on Contracts at P20. 

 

SAAD V SOUTHAMPTON UNIVERSITY HOSPITALS NHS 
TRUST  
UKEAT/0276/17/JOJ 

HER HONOUR JUDGE EADY QC 
(SITTING ALONE) 
SUMMARY 
VICTIMISATION DISCRIMINATION - Other forms of victimisation 
Victimisation - section 27(3) Equality Act 2010 
In 2011, when facing the likelihood that he would fail the 
assessment required to qualify as a Consultant Cardiothoracic 
Surgeon, the Claimant raised a grievance regarding a (race) 
discriminatory remark alleged to have been made some four 
years previously. Although the ET held there were no reasonable 
grounds for his believing the allegation to be true (relevant to the 
Claimant's protected disclosure claim), it accepted that he had 
subjectively believed that it was. In raising this matter as a 
grievance, however, the ET found that the Claimant had intended 
this would mean the assessment - which he knew would go badly 
for him - would be postponed. This, the ET concluded, meant he 
had not raised the allegation in good faith, as was then a 
requirement for the purposes of a protected disclosure claim. 
The ET duly dismissed the Claimant's whistleblowing complaints 
in this regard. Turning to the complaint of victimisation, in which 
the Claimant relied on the same allegation as a protected act for 
the purposes of section 27 Equality Act 2010, the ET concluded 
that its earlier findings in respect of the protected disclosure 
claim also meant the victimisation claim failed. Specifically, it was 
fatal that it had found that the Claimant's belief was 
unreasonable and that he had an ulterior motive, which meant 
he had not made the allegation in good faith. Those findings, the 
ET ruled, meant that the Claimant had acted in bad faith for the 
purposes of subsection 27(3) EqA.  
The Claimant appealed, arguing the ET had erred in reading 
across from its findings in respect of the protected disclosure 
claim when determining the complaint of victimisation. 
Moreover, as the ET had found he had subjectively believed the 
truth of the allegation, it was not made in bad faith, regardless 
whether he had an ulterior motive.  
Held: allowing the appeal 
The ET had erred in law in reading across from its finding of 
absence of good faith for the purposes of the Claimant's 
protected disclosure claim to its determination of bad faith under 
section 27(3) EqA. The two statutory contexts were different and 
the ET had failed to engage with the specific questions raised by 
subsection 27(3) EqA. It had made no express finding as to 
whether the allegation was false (although that was probably 
implicit) and, more significantly, it had failed to tackle the specific 

[2018] IRLR 
1007, Nov 
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question raised by the bad faith requirement under subsection 
27(3) which, absent other context, had a core meaning of 
dishonesty (observations of Auld LJ at paragraph 41 Street v 
Derbyshire Unemployed Workers' Centre [2005] ICR 97 CA, 
applied). Motivation could be part of the relevant context but, in 
determining bad faith for the purposes of subsection 27(3) EqA, 
the primary focus was the question of the employee's honesty. 
Although the assessment of bad faith was for the ET, in the 
present case the finding that the Claimant subjectively believed 
the allegation to be true was sufficient to counter the suggestion 
that he had acted in bad faith. On the ET's other findings, that 
meant the claim of victimisation in this regard must be upheld.  

 

CHESTERTON GLOBAL LTD V NURMOHAMED 
[2017] EWCA Civ 314 
LADY JUSTICE BLACK 
LORD JUSTICE BEATSON 
and 
LORD JUSTICE UNDERHILL 
In a whistleblower case where the disclosure relates to a breach 
of the worker's own contract of employment (or some other 
matter under section 43B (1) where the interest in question is 
personal in character[5]), there may nevertheless be features of 
the case that make it reasonable to regard disclosure as being in 
the public interest as well as in the personal interest of the 
worker. Mr Reade's example of doctors' hours is particularly 
obvious, but there may be many other kinds of case where it may 
reasonably be thought that such a disclosure was in the public 
interest. The question is one to be answered by the Tribunal on a 
consideration of all the circumstances of the particular case, but 
Mr Laddie's fourfold classification of relevant factors which I have 
reproduced at para. 34 above may be a useful tool. As he says, 
the number of employees whose interests the matter disclosed 
affects may be relevant, but that is subject to the strong note of 
caution which I have sounded in the previous paragraph. 
THE FOURFOLD CLASSIFICATION: 
(a) the numbers in the group whose interests the disclosure served – 
see above; 
(b) the nature of the interests affected and the extent to which they are 
affected by the wrongdoing disclosed – a disclosure of wrongdoing 
directly affecting a very important interest is more likely to be in the 
public interest than a disclosure of trivial wrongdoing affecting the 
same number of people, and all the more so if the effect is marginal or 
indirect; 
(c) the nature of the wrongdoing disclosed – disclosure of deliberate 
wrongdoing is more likely to be in the public interest than the disclosure 
of inadvertent wrongdoing affecting the same number of people; 
(d) the identity of the alleged wrongdoer – as Mr Laddie put it in his 
skeleton argument, "the larger or more prominent the wrongdoer (in 
terms of the size of its relevant community, i.e. staff, suppliers and 
clients), the more obviously should a disclosure about its activities 
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engage the public interest" – though he goes on to say that this should 
not be taken too far. 
The implications of this case are considered in Duggan QC on Contracts 
at P38 to P48. 
TIMIS AND ANOTHER V OSIPOV 
[2018] EWCA CIV 2321, 19 OCTOBER 2018 
Directors personally liable to whistleblower for post-
dismissal losses (Court of Appeal) 
(1) It is open to an employee to bring a claim under section 47B 
(1A) against an individual co-worker for subjecting him or her to 
the detriment of dismissal, i.e. for being a party to the decision 
to dismiss; and to bring a claim of vicarious liability for that act 
against the employer under section 47B (1B). All that section 47B 
(2) excludes is a claim against the employer in respect of its own 
act of dismissal. 
(2) As regards a claim based on a distinct prior detrimental act 
done by a co-worker which results in the claimant's dismissal, 
section 47B (2) does not preclude recovery in respect of losses 
flowing from the dismissal, though the usual rules about 
remoteness and the quantification of such losses will apply. 
Considered in Duggan QC on Contracts at P16 
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WORKERS  See Duggan QC on Contracts, 
Chapter 1. 

 

INDEPENDENT WORKERS' UNION OF GREAT BRITAIN 
(IWGB) V ROOFOODS LTD (T/A DELIVEROO)  
The IWGB union applied to the Central Arbitration Committee 
('CAC') to be recognised for collective bargaining by Deliveroo for 
a bargaining unit comprising of riders in Camden, London. 
Deliveroo did not accept that anyone within the proposed 
bargaining unit was a 'worker' within the meaning of s 296 of the 
Trade Union and Labour Relations (Consolidation) Act 1992 
('TULR(C)A').  
Deliveroo riders were not 'workers' under s 296 TULR(C)A. A  
substitution right was genuine, in the sense that Deliveroo had 
decided in the new contract that riders had a right to substitute 
themselves both before and after they had accepted a particular 
job; and there was evidence of it being operated in practice. 
Deliveroo was comfortable with it. One rider explained that he 
engaged in subcontracting for a 15–20% cut. In light of that 
substitution right, it could not have been said that the riders 
undertook to do personally any work or services for another 
party. It was fatal to the union's claim. By allowing an almost 
unfettered right of substitution, Deliveroo lost visibility, and 
therefore assurance over who was delivering services in its name, 
thereby creating a reputationarl risk, and potentially a regulatory 
risk (related to public safety and food hygiene), but that was a 
matter for them. The riders were not workers within the 
statutory definition of either s 296 TULR(C)A or s 230(3)(b) 
Employment Rights Act 1996. 

See Duggan QC on Contracts  at 5.3.30, 5.3.41-43. 

[2018] IRLR 
84 
February 

  

SIMLER J permitted one ground to proceed by way of 
judicial review 

[2018] IRLR 
911 
October 

  

THE ABOVE DECISION WAS UPHELD BY BUTCHER J ON 
APPEAL - A WRITTEN JUDGMENT IS AWAITED. 

   

ADDISON LEE LTD v MR C GASCOIGNE 
UKEAT/0289/17 
THE HONOURABLE MR JUSTICE SOOLE 
MRS C BAELZ 
MS P TATLOW 
SUMMARY 
WORKING TIME REGULATIONS - Worker 
WORKING TIME REGULATIONS - Holiday pay 
The Claimant was a cycle courier with the Respondent. The ET 
upheld his claim that he was a 'limb (b) worker' within the 
meaning of Regulation 2 of the Working Time Regulations 
("WTR"); and in consequence entitled to holiday pay thereunder. 
In doing so it held that the written terms of contract between the 
parties, describing G as an 'independent contractor', did not 
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reflect the reality of the relationship; and that, during the period 
when G was 'logged on' to the Respondent's app, there was a 
contract with mutual obligations for 'jobs' to be offered and 
accepted.  
The Respondent appealed on two grounds.  
First, that on the facts as found by the ET, there was no basis to 
conclude that G was under any legal obligation to work, i.e. to 
accept jobs offered to him when logged on. His decision whether 
or not to do so (as with his entitlement to log on or off at will) 
was a matter for his whim and fancy. Accordingly the claim must 
fail for lack of the necessary mutuality of obligation.  
Further or alternatively, that the ET's 'multi-factorial assessment' 
that G had the status of a 'limb (b) worker' was vitiated by factual 
error and should be remitted to another Tribunal.  
The EAT rejected both grounds of appeal.  

See Duggan QC on Contracts at 5.3.30. 
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WORKING TIME See Duggan on Contracts, Chapter E16-42 

Maio Marques da Rosa v Varzim Sol – Turismo, Jogo e 
Animação SA C 306/16 

Advocate General Saugmandsgaard Øe has given an opinion 
that the 24-hour weekly rest period provided by the Working 
Time Directive (Directive 2003/88/EC) may be granted on any 
day in the seven-day reference period.  Article 5 of the Working 
Time Directive (and its predecessor, Directive 93/104/EC) 
should not be interpreted as requiring the weekly rest period to 
be granted on the seventh day following six consecutive 
working days. Under Portuguese law, this would mean that a 
worker may be required to work up to 12 consecutive days, if 
the weekly rest period is granted on the first day of the first 
seven-day period and the last day of the following seven-day 
period, as long as the other requirements of the Working Time 
Directive are satisfied. In theory, this interpretation of the 
weekly rest entitlement would mean that a worker in the UK, 
where employers can opt to provide a 48-hour rest period in a 
14-day reference period, could be permitted to work for 24 
consecutive days. 

[2018] IRLR 
470, May 
2018 

 IDS Brief 
2018, 
1086, 3-5 

SOUTH YORKSHIRE FIRE & RESCUE SERVICE V. MANSELL & 
ORS 
(Working Time Regulations) 
[2018] UKEAT 0151_17_3001 
(30 January 2018) 
UKEAT/0151/17 
THE HONOURABLE MR JUSTICE SOOLE 
(SITTING ALONE)  
SUMMARY 
WORKING TIME REGULATIONS - S.43A detriment 
The Claimant firefighters were members of the Fire Brigades 
Union (FBU). They made complaint against the Respondent fire 
authority of "working time detriment" pursuant to sections 45A 
and 48(1ZA) in Part V Employment Rights Act 1996. The claims 
arose from introduction of a new shift system (CPC). Without 
variation of a collective agreement between the FBU and the 
Respondent the CPC involved a breach of Working Time 
Regulations as to night work and daily rest. The Claimants were 
unwilling to volunteer for CPC and in consequence were 
transferred to other fire stations. The claims succeeded on 
liability. 
As to remedy under section 49 Employment Rights Act, the 
Respondent contended that there was no jurisdiction to make 
awards for injury to feelings or other non-pecuniary loss in a 
section 45A case. It was common ground that such awards were 
available for "whistleblowing detriment" claims under Part V 
(section 47B) and (outside Part V) for claims of detriment arising 
from trade union membership or activities; on the basis that they 
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were akin to discrimination claims. The Respondent contended 
that there was no basis to go beyond those established 
categories.  
On a Preliminary Hearing the ET held that awards for non-
pecuniary loss, including injury to feelings, were potentially 
available. This was on the basis that a section 45A claim 
amounted to a claim of discrimination and of victimisation; and 
also having regard to the EU principle of equivalence. On the 
appeal, the Respondent accepted that there could be an award 
under section 45A for non-pecuniary loss other than injury to 
feelings. 
The EAT dismissed the appeal, holding that all claims of 
detriment under Part V were akin to claims of discrimination and 
victimisation. The question of whether an award for injury to 
feelings should be made was a question of fact in each particular 
case. 

 

VILLE DE NIVELLES V MATZAK 
JUDGMENT OF THE COURT (Fifth Chamber) 
21 February 2018  
1.      Article 17(3)(c)(iii) of Directive 2003/88/EC of the European 
Parliament and of the Council of 4 November 2003 concerning 
certain aspects of the organisation of working time must be 
interpreted as meaning that the Member States may not 
derogate, with regard to certain categories of firefighters 
recruited by the public fire services, from all the obligations 
arising from the provisions of that directive, including Article 2 
thereof, which defines, in particular, the concepts of ‘working 
time’ and ‘rest periods’. 
2.      Article 15 of Directive 2003/88 must be interpreted as not 
permitting Member States to maintain or adopt a less restrictive 
definition of the concept of ‘working time’ than that laid down in 
Article 2 of that directive. 
3.      Article 2 of Directive 2003/88 must be interpreted as not 
requiring Member States to determine the remuneration of 
periods of stand-by time such as those at issue in the main 
proceedings according to the prior classification of those periods 
as ‘working time’ or ‘rest period’. 
4.      Article 2 of Directive 2003/88 must be interpreted as 
meaning that stand-by time which a worker spends at home with 
the duty to respond to calls from his employer within 8 minutes, 
very significantly restricting the opportunities for other activities, 
must be regarded as ‘working time’. 

[2018] IRLR 
457, May 
2018 
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MR D CRAWFORD v NETWORK RAIL INFRASTRUCTURE LTD 
UKEAT/0316/16 
HIS HONOUR JUDGE SHANKS 
(SITTING ALONE) 
SUMMARY 
WORKING TIME REGULATIONS 

[2018] IRLR 
714 August  

 IDS Brief 
2018, 
1088, 3-4 

http://www.bailii.org/eu/cases/EUECJ/2018/C51815.html
http://www.bailii.org/uk/cases/UKEAT/2017/0316_16_0811.html


DUGGAN’S EMPLOYMENT LAW: CUMULATIVE CASE INDEX FOR 2018 

 

 

michael@dugganqc.com  info@dugganpress.com  

208 

The Claimant/Appellant was a railway signalman working on 
single manned boxes on eight-hour shifts. He had no rostered 
breaks but was expected to take breaks when there were 
naturally occurring breaks in work whilst remaining "on call". 
Although none of the individual breaks lasted 20 minutes, in 
aggregate they lasted substantially more than 20 minutes. 
He claimed that he was entitled to a 20 minute "rest break" 
under regulation 12 of the Working Time Regulations 1998 or 
"compensatory rest" under regulation 24(a). The Employment 
Tribunal found that regulation 12 did not apply and that the 
arrangements were compliant with regulation 24(a). 
He appealed on the basis that "an equivalent period of 
compensatory rest" must comprise one period lasting at least 20 
minutes. The appeal succeeded in the light of Hughes v The 
Corps of Commissionaires Management Ltd [2011] EWCA Civ 
1061 (in particular the judgment of Elias LJ at paragraph 54). 

See Duggan QC on Contracts at D27. 

THORBJORN SELSTAD THUE V THE NORWEGIAN 
GOVERNMENT 
( E-19/16.) 
EFTA COURT 
Time spent travelling by a police inspector, who was normally 
based at a particular police station, during temporary 
assignments between his home and the temporary work location, 
could be "working time" within the meaning of the Working Time 
Directive (2003/88/EC). The necessary time spent travelling 
outside normal working hours by a worker to and//or from a 
location other than his fixed habitual place of attendance in order 
to carry out his activities or duties in that other location 
constitutes working time. No intensity assessment is required of 
the amount of work whilst travelling. The frequency of such 
journeys are immaterial unless the effect is to transfer the place 
or work. 

[2018] IRLR 
449, May 
2018 

  

MENCAP V TOMLINSON-BLAKE 
[2018] EWCA Civ 1641 
THE SENIOR PRESIDENT OF TRIBUNALS (Lord Justice 
Ryder), LORD JUSTICE UNDERHILL and LORD JUSTICE 
SINGH 
Carers who sleep at a client's home, technically being 'on call',  
are not entitled to the minimum wage while they are asleep. 
Underhill LJ  stated that workers sleeping in under this sort of 
arrangement will only be entitled to have sleep-in hours counted 
for minimum wage purposes where they are, and are required to 
be, awake for the purpose of performing some specific activity. 
Underhill LJ stated “I believe that sleepers-in, in the sense 
explained at para. 6 above, are to be characterised for the 
purpose of the Regulations as available for work, within the 
meaning of regulation 15 (1)/32, rather than actually working, 
within the meaning of regulation 3/30, and so fall within the 
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terms of the sleep-in exception in regulation 15 (1A)/32 (2); and 
we are not bound by authority to come to any different 
conclusion. The result is that the only time that counts for NMW 
purposes is time when the worker is required to be awake for the 
purposes of working.” 

See Duggan QC on Contracts at E29-38. 
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R (on the application of the Fire Brigades Union) v South 
Yorkshire Fire and Rescue Authority and South Yorkshire 
Fire and Rescue Service (interested party) 
[2018] EWHC 1229 (Admin) 
THE HON MR JUSTICE KERR 
Working time 
Exceptions – special cases – continuity of service or 
production 
It was held that the four shifts of 24 hours each, within the 
overall 96 hour period, are each a single shift. Regulation 22(a) is 
aimed at a worker who changes from one shift pattern to 
another; say, from the day shift to the night shift or vice versa. 
The worker may need to work a day shift immediately following 
on from a night shift at the point of changing from the night to 
the day shift, or vice versa. That is a world away from the CPC 
shift system. 

   

TRIBUNALUL BOTOŞANI V DICU  
(Case C-12/17) EU:C:2018:799, 4 October 2018 
ECJ held that Romanian law did not infringe WTD by providing 
holiday would not accrue during parental leavE. a Romanian 
national law which provides for the employment contract to be 
"suspended" during a period of parental leave, such that holiday 
rights do not accrue during that time, does not infringe the 
Working Time Directive. The UK does not have such a 
comparable national law, so the domestic implications are 
limited.  
Article 7 of Directive 2003/88/EC of the European Parliament and 
of the Council of 4 November 2003 concerning certain aspects of 
the organisation of working time is to be interpreted as not 
precluding a provision of national law, such as the provision at 
issue in the main proceedings, which, for the purpose of 
determining a worker’s entitlement to paid annual leave, as 
guaranteed by that article for a worker in respect of a given 
reference period, does not treat the amount of time spent by 
that worker on parental leave during that reference period as a 
period of actual work. 
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WRONGFUL DISMISSAL 

MR J CAMERON v EAST COAST MAIN LINE COMPANY LTD 
UKEAT/0301/17 
HER HONOUR JUDGE MARY STACEY 
(SITTING ALONE) 
SUMMARY 
CONTRACT OF EMPLOYMENT - Wrongful dismissal 
The claim of wrongful dismissal is remitted back to the same 
Employment Tribunal to make findings of fact (with additional 
evidence only if the Tribunal considers it necessary) and to decide 
for itself whether the Claimant was wrongfully dismissed. The 
Tribunal erred in appearing to decide the wrongful dismissal 
claim by reference to the statutory test for unfair dismissal. In 
scrupulously resisting the temptation of the substitution mindset 
for the purposes of the unfair dismissal claim in accordance with 
the wording in section 98 Employment Rights Act 1996 and the 
applicable case law, the Tribunal does not appear to have 
directed itself on the wrongful dismissal cause of action nor made 
the findings of fact necessary to make a determination of the 
question. 
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