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PART I: STATEMENT OF THE CASE 

1. This Application is being brought by Toronto Distillery Company Ltd. (the “Applicant”) for a 

declaratory order pursuant to the Courts of Justice Act, R.S.O. 1990, C.43, s. 97 that the levy (the 

“Mark-up”) imposed by the Distillery Retail Store Agreement between the Applicant and the 

Liquor Control Board of Ontario (“LCBO”) is a tax that is ultra vires of existing legislation 

pursuant to sections 53 and 90 of the Constitution Act, 1867.  

2. The Applicant does not challenge the validity of the Mark-up imposed by the LCBO in its own 

government stores. Rather, this application is restricted to challenging the Mark-up applied to 

sales of spirits by the Applicant’s own manufacturer retail store. 

3. The Applicant and the Respondents have reached an agreement regarding collection of the Mark-

up pending this proceeding. Consequently, the Applicant no longer requests an interlocutory 

injunction. 

PART II: SUMMARY OF THE FACTS 

4. The Applicant is a small craft distillery, which distils and bottles spirits for retail at its place of 

business and distilling operations in the City of Toronto. The Applicant is licensed to distil and 

warehouse spirits by Canada Revenue Agency (“CRA”), and submits directly to CRA each 

month federal excise tax payments on all bottles of spirits that Applicant makes available for sale 

to the public in its on-site retail store.
1
 

                                                           
1
 Applicant’s Affidavit, Tab 2, para 4. 
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5. Respondent Alcohol and Gaming Commission of Ontario (“AGCO”), established in 1998, is a 

Crown Commission and regulatory agency reporting to the Ontario Ministry of the Attorney 

General. The AGCO regulates the sale, service and consumption of beverage alcohol on behalf 

of the Province of Ontario and also exercises those powers and duties under the Liquor Control 

Act, R.S.O. 1990, c. L.18 and the regulations made under the Act assigned to it by the Lieutenant 

Governor in Council.
2
 

6. The AGCO’s responsibilities for regulating beverage alcohol in Ontario include responsibility 

for distillery retail stores “owned and operated by the manufacturer” pursuant to s. 3(1)(e) of the 

Liquor Control Act. This power was transferred from the LCBO to the AGCO as of July 3, 2001 

by O. Reg. 141/01, the Assignment of Powers and Duties.
3
 

7. Respondent LCBO is an agency and Crown Corporation of the Province of Ontario, and reports 

to the Ministry of Finance. The LCBO’s revenues fall within the definition of “public money” 

under the Financial Adminsitration Act, R.S.O. 1990, c. F.12, and must therefore be deposited 

into the Consolidated Revenue Fund, to the credit of the Treasurer of Ontario.
4
 

8. The Applicant pays a $2,520 biennial fee to the AGCO for a provincially issued Manufacturer’s 

License and accompanying Retail Store Authorization which allows the Applicant to sell spirits 

that it manufacturers itself out of its distillery pursuant to paragraph 3(1)(e) of the Liquor 

Control Act. Respondent AGCO received Applicant’s application for the Manufacturer’s License 

and Retail Store Authorization on February 28
th

, 2013. On the application form for the 

                                                           
2
 Record of the Respondent AGCO, Affidavit of Rebecca Castillo, Tab 1, paras. 3 and 4 

3
 Record of the Respondent AGCO, Affidavit of Rebecca Castillo, Tab 1, paras. 10 and 11. 

4
 Record of the Respondent LCBO, Affidavit of Ian Loadman, Tab 1, paras. 2 and 7, and Exhibit I – LCBO Annual Report 

2013-2014, p. 8. 
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Manufacturer’s License, Applicant indicates that the application will include a Retail Store 

Authorization.
5
 

9. The AGCO sets many policies and conditions for Distillery Retail Stores, governing their 

operation such as times the store can be open, and what they can and cannot sell on-site. A key 

condition is limiting the store to retailing what is made by the manufacturer on-site.
6
 

10. Another condition imposed by the AGCO on the Applicant for its retail store authorization is that 

the Applicant “must enter into an agreement with the LCBO, upon terms satisfactory with the 

LCBO” (the “LCBO Contract”).
7
 

11. The LCBO Contract is designed to collect a monthly remittance from distillery retail stores at an 

ad valorem rate based on a price that includes both the distiller’s required federal excise tax 

payment as well as the distiller’s wholesale cost. Based on this price, the LCBO Contract 

“specifies the mark-up and commission rates applicable to the products sold.” This Mark-up used 

in calculating the remittance is the same 139.7% mark-up collected by LCBO in its own 

government stores to ensure a profit on products it has paid for, taken possession of, and 

distributed and sold through its retail store network.
8
 

                                                           
5
 Record of the Respondent AGCO, Affidavit of Rebecca Castillo, Tab 1, Exhibits C & E 

6
 Record of the Respondent AGCO, Affidavit of Rebecca Castillo, Exhibit H – Terms and Conditions for an On-Site 

Distillery Retail Store. 
7
 Record of the Respondent AGCO, Affidavit of Rebecca Castillo, Tab 1, para. 13, and Exhibit G – LCBO Contract, and 

Exhibit H – Terms and Conditions for an On-Site Distillery Retail Store. 
8
 Record of the Respondent LCBO, Affidavit of Ian Loadman, Tab 1, para 5, Exhibit F – LCBO Pricing Example, and 

Record of the Respondent AGCO, Affidavit of Rebecca Castillo, Exhibit G – LCBO Contract. 



4 

 

12. Section 4.1 of the LCBO Contract states that the Applicant “shall collect, on the LCBO’s behalf, 

the proceeds of each sale of Product from the Retail Store” and that Applicant “is solely 

responsible for any deficiency if the full Retail Price is not received.”
9
 

13. Section 4.4 of the LCBO Contract states that the Applicant “may deduct from each remittance” a 

“fee payable pursuant to Section 5.1”. Section 5.1 provides for “a fee equal to thirteen (13%) of 

the Basic Retail Price of Products sold in the Retail Store”. This is sometimes referred to as a 

commission, although it should be understood that there is never an actual payment for this 

amount, it is simply a step used in calculating how much of a remittance the LCBO expects each 

month for sales in the distillery store.
10

 

14. Unlike when Applicant sells product to the LCBO for a listing in actual LCBO government 

stores – wherein the LCBO is responsible for the federal excise tax – Section 3.2 of the LCBO 

Contract requires that the Applicant pay the federal excise tax directly to CRA. These payments 

are due as soon as the product is transferred by Applicant from Applicant’s CRA bonded excise 

area to Applicant’s Distillery Retail Store (both adjacent to the production site, occupying the 

same structure).
11

 

15. The purpose and effect of the LCBO Contract is to impose a revenue collection system, whereby 

nearly half of the retail price of every bottle sold by a distillery at its own retail store must be 

remitted to the LCBO for its Mark-up. If a distillery distils, packages, and sells a 750mL bottle of 

gin to a member of the public for a retail price of $26.85, it must then remit: 

                                                           
9
 Record of the Respondent AGCO, Affidavit of Rebecca Castillo, Exhibit G – LCBO Contract. 

10
 Record of the Respondent AGCO, Affidavit of Rebecca Castillo, Exhibit G – LCBO Contract. 

11
 Cross-Examination of Charles Benoit, para 113. 



5 

 

a.  $12.44 to the LCBO for its 139.7% Mark-up minus the 13% ‘commission’ (46.33% of 

the retail price); 

b.  $3.07 of Harmonized Sales Tax (11.43% of the retail price); and 

c.  $3.50 of federal Excise Tax (40% alcohol) (13.04% of the retail price), payable by the 

Applicant at the time the product is transferred from Applicant’s bonded excise 

warehouse to its licensed manufacturer retail store. 

This leaves $7.84 of revenue for the Applicant (29.19% of the retail price) after incurring all of 

the costs and risks involved in distilling, packing, and operating and maintaining a retail 

storefront and the ensuing liabilities this generates to both the federal and provincial 

government.
12

 

16. Despite the above, Respondent LCBO states that the above arrangement “creates no additional 

risk or cost for the distiller that it would not incur in any event”.
13

 

17. “The generation of provincial revenues is a longstanding part of the LCBO’s mandate and the 

LCBO has always been, in part, a retailer with a view to profit.”
14

 

18. Respondent LCBO acknowledges that Mark-up from every bottle sold contributes to Ontario’s 

overall revenue and enables public purchases: “each transaction contributes to Ontario’s 

financial well-being. That’s because profit from each and every sale goes to the province in the 

form of a dividend.”
15

 

                                                           
12

 Record of the Applicant, Affidavit of Charles Benoit, Tab 1, para. 12 
13

 Record of the Respondent LCBO, Affidavit of Ian Loadman, Tab 1, para. 35. 
14

 Record of the Respondent LCBO, Affidavit of Ian Loadman, Tab 1, para 14. 
15

 Record of the Respondent LCBO, Affidavit of Ian Loadman, Tab 1, Exhibit I, page 4 
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19. In its 2013-2014 Fiscal Year, the LCBO reported $1.967 billion dollars of net sales of spirits, of 

which it accounted $1.151 billion dollars (58.5%) as “Margin dollars” (i.e. profits) on spirits, a 

performance increase over the previous year of 1.2 per cent.
16

 

20. In the same Annual Report’s Operating Results section, the LCBO stated that “From every $1 in 

sales, the major categories generated the following margins in 2014: Spirits - $0.59; Wine, $0.52; 

Vintages, $0.48; Beer, $0.39. The section went on to state that “Spirits accounted for 46.9 per 

cent of almost $1.2 billion of margin in 2014”, whereas wine accounted for 28.4%; Beer 16.1%; 

and Vintages 8.6%.
17

 

21. Respondent LCBO states in its Annual Report that it: 

“operates in a shared marketplace along with other retailers of beverage alcohol 

in the province of Ontario, including The Beer Store, Ontario winery retail stores, 

on-site brewery and distillery stores, and duty free operators. In addition, the LCBO 

has authorized established retailers in smaller Ontario communities to act as agents on 

its behalf and sell alcohol beverages in conjunction with other goods. These agency 

stores sell spirits, wine and imported beer purchased from the LCBO and domestic 

beer from [The Beer Store] or other domestic breweries.” [Emphasis added.]
18

 

22. Respondent LCBO further distinguishes manufacturer retail outlets from agency stores in its 

Annual Report, describing agency stores as “essentially an extension of the LCBO retail channel 

through independent local retailers serving smaller communities around Ontario”.
19

 

 

 

                                                           
16

 Record of the Respondent LCBO, Affidavit of Ian Loadman, Tab 1, Exhibit I, page 44 
17

 Record of the Respondent LCBO, Affidavit of Ian Loadman, Tab 1, Exhibit I, page 62 
18

 Record of the Respondent LCBO, Affidavit of Ian Loadman, Tab 1, Exhibit I, page 54 
19

 Record of the Respondent LCBO, Affidavit of Ian Loadman, Tab 1, Exhibit I, page 58 
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PART III: ISSUES AND LAW 

A. STATUTORY FRAMEWORK 

General Overview  

23. Three general statutes govern various aspects of the business of those who ferment and bottle 

beverage alcohol in Ontario: the Liquor Control Act, R.S.O. 1990, c. L.18 (“LCA”); the Liquor 

License Act, R.S.O. 1990, c. L19 (“LLA”), and the Alcohol and Gaming Regulation and Public 

Protection Act, 1996, S.O. 1996, c. 26 (“AGRPPA”). Relevant regulations have been 

promulgated under each of the acts. 

24. AGRPPA was introduced to transfer regulatory and oversight powers away from the LCBO and 

to the newly created AGCO. This was done primarily with O. Reg. 141/01, Assignment of 

Powers and Duties promulgated pursuant to AGRPPA and specifically transferred ss. 3(1)(b), 

3(1)(e), 3(1)(f), 3(1)(g) and 3(2)(a) of the LCA away from the LCBO to the AGCO. The AGCO 

also became responsible for the entirely of the LLA, which it took over from the former Liquor 

License Board of Ontario (“LLBO”). Awareness of AGRPPA and Regulation 141/01 is 

important because the LCA read on its own gives the misperception that oversight and regulatory 

responsibility for manufacturer retail stores continues to lay with the LCBO. For example, in his 

affidavit, Ian Loadman, Acting Director of Corporate Affairs for the LCBO, lists as “purposes 

and powers of the LCBO” the entirety of s. 3(1), as well as s.3(2)(a) of the LCA, and then in 

para. 10 acknowledges that these powers were removed from the LCBO by O.Reg. 141/01.
20

 

 

                                                           
20

 Cross-Examination of Ian Loadman, paras. 8 - 10. 
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Separation of the AGCO as a Regulator From the LCBO as a Commercial Enterprise 

25. The AGCO was specifically created to remove the LCBO from its regulatory powers and 

consolidate them into the AGCO with the powers of the former LLBO. This was made explicit 

when, in 1996, the Honourable Jim Flatherty, then Minister of Finance for Ontario, introduced 

the legislation that created the AGCO: 

[The Alcohol and Gaming Regulation and Public Protection Act] creates the 

Alcohol and Gaming Commission, combining the Liquor Licence Board of Ontario 

and the regulatory functions of the Liquor Control Board of Ontario, so that the 

Liquor Control Board of Ontario will no longer have a conflicting responsibility 

between regulating and retailing. […] 

Regulatory functions under the Liquor Control Act will be reassigned under 

Bill 75 to the new commission in order to consolidate liquor regulation and 

clarify the LCBO’s role as a commercial entity, avoiding confusion between 

commercial and regulatory roles. Functions contemplated for transfer include 

regulation of private delivery services, authorizing and regulating non-LCBO retail 

liquor stores such as those operated by Brewers' Retail Inc, winery retail stores and 

Brewers’ Retail stores, regulating the marketing methods used by manufacturers. In 

addition, by combining similar programs in licensing and enforcement, the agency 

will both obtain efficiencies and improve its flexibility and ability to respond to 

priorities.
21

  [Emphasis added.] 

 

26. Pursuant to the legislature’s intent under the AGRPPA, the Lieutenant Governor of Ontario 

issued Ontario Regulation 141/01, which transferred regulatory power from the Board of the 

LCBO to the Registrar of the AGCO, including the Board’s power under ss. 3(1)(e) and 3(2)(a) 

of the Liquor Control Act. O. Reg. 141/01 thus, quite deliberately, withdrew from Respondent 

LCBO its statutory authority for regulating distilleries. 

                                                           
21

 Ontario, Legislative Assembly, Official Report of Debates (Hansard), 36th Parl, 1st Sess, No 120 (November 5, 1996) at 

1650 and 1656 (Jim Flaherty). 
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27. The effect of O. Reg. 141/01 was immediately realized by distillery retail store operators. 

Respondent AGCO included in its affidavit a letter from the LCBO to a distillery retail store 

operator dated August 10
th

, 2001, wherein an LCBO official writes: “As of July 3, 2001, the 

administration of all distillery retail stores is now the responsibility of the Alcohol and Gaming 

Commission of Ontario (AGCO). Should you have any questions regarding your authorization 

please contact AGCO Customer Service at 416-326-8700 or toll free in Ontario at 1-800-552-

2876.”
22

 

Separate statutory provisions for Government stores authorized by LCBO; and Winery, Brewery, 

and Distillery Manufacturer stores authorized by AGCO. 

28. Section 3(1)(d) of the LCA allows the LCBO to establish its own stores, defined under s. 1 of the 

LCA as “government stores”. The LCBO can also authorize persons to operate government 

stores under s. 3(1)(e.1) which it does pursuant to O. Reg. 290/15 Government Stores. The 

Applicant does not fit the definition of “government store” as defined in s. 1 of the LCA because 

it is neither “established” nor “authorized” by the LCBO.  

29. Section 3(1)(e) of the LCA allows the AGCO to authorize distillery retail stores, in addition to 

winery and brewery retail stores and Brewers Retail Inc. stores, to sell their packaged beverage 

alcohol to customers, essentially ‘to-go’ off-premise consumption.
23

 

                                                           
22

 Record of the Respondent AGCO, Affidavit of Rebecca Castillo, Exhibit A – LCBO Contract 
23

 The Liquor License Act, “LLA”, mostly deals with sales by the glass, i.e. on-premise consumption. The AGCO will license 

wineries and breweries to sell by the glass for on-premise consumption, but not distilleries; this difference is immaterial in 

this litigation, however. 
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30. The legislative history of s. 3(1)(e) of the LCA is also instructive. The 1975, 1980, and 1990 

versions of s. 3(1)(e) of the LCA allowed brewers’ and wineries’ to sell “to the public in stores 

owned and operated by the manufacturers”.
24

 [Emphasis added.] 

31. In 1994, s. 3(1)(e) was amended to include distillery manufacturer retail stores. Angela Longo, 

Director of the Agency Relations Branch of the Ministry of Consumer and Commercial 

Relations explained the purpose of the amendment as follows: 

[T]hese changes will allow the LCBO to authorize onsite stores for manufacturers to 

sell their own products. As most of you may know, wineries and breweries in the 

province have had that privilege for some time. It's been a very successful tourism-

related initiative, particularly in the Niagara region. These amendments give distillers 

the same ability. It will put them on an equal footing with wineries and breweries in 

that regard.
25

 

32. In short, the purpose of the 1994 amendment to paragraph 3(1)(e) was put distillery manufacturer 

stores “on an equal footing with wineries and breweries” with regard to selling to the public.   

33. In amending paragraph 3(1)(e) to add distillery retail stores, the wording of the provision with 

respect to manufacturer retail stores’ right to sell “to the public” was simplified to a right to 

“sell”. There is no mention of any intention by the legislature to restrict who manufacturer retail 

stores may sell to in the 1994 amendment to paragraph 3(1)(e). Without “irresistible clearness” 

such that the legislature’s “intention is in no way in doubt”, the 1994 amendment to paragraph 

3(1)(e) of the LCA must be read to continue to allow manufacturer retail stores to sell to the 

public.
26

  

                                                           
24

 See R.S.O. 1975, c. 27, s. 3(e); R.S.O. 1980, c. 243, s. 3(e); and R.S.O 1990, c. L. 18, s. 3(e).  
25

 Committee Transcripts: Standing Committee on Administration of Justice – April 26, 1994 – Bill 113, Liquor Control 

Amendment Act, 1993.  
26

 See Parry Sound (District) Social Services Administration Board v. Ontario Public Services Employees Union, 2003 SCC 

42 at para. 39 and R. v. T.(V.),  [1992] 1 S.C.R. 749 (SCC) citing Maxwell on the Interpretation of Statutes (12th ed. 1969), at 
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34. Consequently, based on well-established principles of statutory interpretation, distillery retail 

stores enjoy the same statutory ability as winery and brewery stores to sell packaged beverage 

alcohol to the public for off-premise consumption. This further confirms that the legislature has 

not conferred a statutory monopoly over spirits retail sales to the LCBO. 

35. One further item of confusion in the statutory scheme should be explained. There are instances 

where the term “government store” is used in the legislation to refer to winery, brewery, and 

distillery stores – distillery retail stores are never singled out – authorized under s. 3(1)(e).
27

 This 

is understandable as Ontario ceased revising and consolidating its statutes once a decade after 

1990, and in 1990 the LCBO was responsible for authorizing manufacturer stores, and thus 

manufacturer stores fell under the s. 1 LCA definition of “government stores”. Unfortunately, 

confusion remains, but in any event it is not be material as to whether the LCBO Contract 

constitutes a tax ultra vires both legislation and the constitution. Clearly, it has been a long and 

difficult struggle for the AGCO to sort out manufacturer retail stores. Statements attributed to the 

AGCO reported in the media suggest that the AGCO continues to struggle with updating 

manufacturer retail store policies from an era where law was simply declared by fiat at LCBO 

Board meetings: 

“It’s kind of been lost in the mists of time,” said Jeff Keay, director of 

communications for the AGCO. But Mr. Keay said the 25,000-hectolitre requirement 

                                                                                                                                                                                                         
p. 116.  See also Ruth Sullivan, Sullivan on the Construction of Statutes, 5

th
 ed. (Markham: LexisNexis Canada Inc., 2008) at 

pages 482-483 for further discussion of the “presumption against implicit alteration of law”.   

27
 For example, O. Reg. 13/07, The Ontario Deposit Return Program, which is administered by the LCBO, refers to 

manufacturer stores as government stores. Conversely, R.R.O. 1990, Reg. 720: Manufactures’ Licenses, clearly differentiates 

between government stores and those authorized under s. 3(1)(e) of the LCA.  
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is exactly the kind of seemingly-arbitrary threshold that the AGCO is actively 

working to reform.
28

 

 

B. APPLICATION FOR DECLARATION OF CONSTITUTIONAL INVALIDITY 

(i) The Constitutional Imperative that Taxes be Voted for by Legislators  

36. The issue in this case is that the LCBO is forcing Applicant to remit a Mark-up that is in fact and 

law a tax, without any basis in legislation or even regulation. 

37. Section 53 of the Constitution Act, 1867 provides that “Bills for appropriating any Part of the 

Public Revenue, or for imposing any Tax or Impost, shall originate in the House of Commons.” 

Section 90 of the Constitution Act, 1867 extends this requirement to the Province of Ontario.
29

 

38. Section 53 is not a mere technicality. In 620 Connaught Ltd. v. Canada (Attorney General), 2008 

SCC 7, the Supreme Court of Canada (“SCC”) reiterated in Part II of its decision – “The Power 

to Tax” –  the constitutional centrality and longstanding jurisprudential importance of s. 53, 

which maintains a separation between the legislature and the executive: 

“In our system of responsible government, the Lieutenant Governor in 

Council cannot impose a new tax ab initio without the authorization of the 

legislature. As Audette J. succinctly stated in The King v. National Fish Co., 

[1931] Ex. C.R. 75, at p. 83, “[t]he Governor in Council has no power, proprio 

vigore, to impose taxes unless under authority specifically delegated to it by 

Statute. The power of taxation is exclusively in Parliament.” 

 

The basic purpose of s. 53 is to constitutionalize the principle that taxation 

powers cannot arise incidentally in delegated legislation. In so doing, it ensures 

parliamentary control over, and accountability for, taxation. As E. A. Driedger 

stated in “Money Bills and the Senate” (1968), 3 Ottawa L. Rev. 25, at p. 41: 

 

                                                           
28

 Kaleigh Rogers, For Bellwoods Brewery, a second shop is about seven million bottles away, THE GLOBE AND MAIL, Sept. 

26, 2014, available at http://www.theglobeandmail.com/news/toronto/for-bellwoods-brewery-a-new-store-is-seven-million-

bottles-away/article20815762/ 
29

 Constitution Act, 1867, ss. 53 and 90. 
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Through the centuries, the principle was maintained that taxation required 

representation and consent. The only body in Canada that meets this test is 

the Commons. The elected representatives of the people sit in the 

Commons, and not in the Senate, and, consistently with history and 

tradition, they may well insist that they alone have the right to decide to 

the last cent what money is to be granted and what taxes are to be 

imposed.
30

 

39. Responsible government demands that taxes be voted for by legislators; they cannot arise 

incidentally in regulations or other delegated legislation. As a result, where legislation provides 

that a minister or an agency is permitted to collect “fees” by way of regulation (which will 

prescribe the amount to be paid and the terms of payment), that minister or agency cannot misuse 

the power to levy fees to levy what is in fact and in law a tax.
31

 

40. In our case, Respondents cannot point to any statutory law or regulation directing payment of 

Mark-up. Instead, as stated in the introduction to the LCBO Contract, the AGCO is using its 

power under s. 3(2)(a) of the LCA which authorizes it to “establish conditions” with respect to 

its manufacturer store authorizations to allow the LCBO to compel remittances pursuant to the 

mandatory LCBO Contract. As we proceed in our s. 53 analysis, this peculiar arrangement will 

differentiate our proceeding from every case where a levy was found consistent with s. 53; in all 

these cases, the fee arrangement between payer and government was specifically stipulated in the 

relevant legislation and regulation.
32

  

                                                           
30

 620 Connaught Ltd. v. Canada (Attorney General), 2008 SCC 7, para 5. 
31

Barbara A. McIsaac, Benjamin Mills, Distinguishing between a Tax and a Regulatory Charge and the Return of Improperly 

Collected Money, McCarthy Tétrault LLP, June 30, 2008, available at http://www.mccarthy.ca/article_detail.aspx?id=4064 
32

 Should respondents argue that “establish conditions” should equate “tax”, the court should consider that when s. 3(1)(e) of 

the LCA was introduced in 1975, the Hon. S. B. Handleman, Minister of Consumer and Commercial Relations, made plain 

the legislature’s intention when introducing the amendment for manufacturer stores: “I want to make it quite clear at this time 

that where the Acts are silent there is no power vested in the [LCBO/LLBO] to act. In other words, it is declaratory law. The 

boards may operate within the terms of the Act, but may not read into the Act anything which the Act does not deal with.” - 

At page 2503 of Hansard record of 2nd reading of Bill 44 on June 3, 1975 The Liquor Control Act, 1975. 
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41. This concern for a lack of constitutional validity surrounding Ontario’s revenue collection 

practices from manufacturer stores led the province to finally legislate taxes for winery and 

brewery retail stores. This was prompted by the office of the Auditor General of Ontario, who 

issued the following warning to the Province in its 2009 Annual Report: 

When planning our audit in October 2008, we noted that certain large alcohol and 

gaming fees collected by the [AGCO] seemed to be significantly out of proportion 

to the related cost of their administration and therefore could be at risk of being 

non-compliant with the Supreme Court’s Eurig decision. In total, we identified 

over $470 million in fees the [AGCO] charges annually that may be at risk of being 

declared non-Eurig compliant. This amounts to 21% of all provincial revenues 

collected from fees, licences, and permits. We reviewed fee revenues reported by 

other provinces and did not note similar large fee revenues that were alcohol- and 

gaming-related. In its March 2009 Budget announcement, the government said it was 

planning to introduce legislation to replace fees with taxes for various alcohol related 

and other services, levies, and charges. However, it did not identify the specific 

fees.
33

 [Emphasis added.] 

 

42. In 2011, the Auditor General of Ontario acknowledged steps the Province of Ontario had taken 

to replace such “fees” with properly legislated taxes, including wine and beer taxes collected 

from manufacturer retail stores pursuant to s. 3(1)(e) of the LCA: 

On the basis of information we received from the Ministry of Finance, which also 

coordinated additional responses from other ministries, we noted that some progress 

has been made to address our recommendations. For instance, legislation was 

passed to replace the $470 million in annual beer and wine fees with beer and 

wine taxes effective July 2010 in order to provide legislative clarity with respect 

to these revenues. As well, these taxes are being separately disclosed in the 

Province’s 2010/11 financial statements. The Ministry of Finance has also obtained 

a commitment from each ministry to review all existing non-tax revenues over the 

next several years as part of the Results-based Planning process.
34

 [Emphasis added.] 

 

                                                           
33

 2009 Annual Report of the Office of the Auditor General of Ontario, ch. 3, s. 3.05, Government User Fees, p. 148, 

available at http://www.auditor.on.ca/en/reports_en/en09/305en09.pdf 
34

 2011 Annual Report of the Office of the Auditor General of Ontario, ch. 4, s. 4.05, Government User Fees - Follow-up on 
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15 

 

43. As to why a spirits tax was not legislated for distilleries, it is surely relevant that as recently as 

2013 there were only three operating distillery retail stores in Ontario.
35

 Regardless, the Mark-up 

paid by distilleries on sales at their retail stores has all the characteristics of a tax, as clearly 

established by the pith and substance of the arrangement. 

(ii) Stage 1, the Lawson Test: Does the LCBO Mark-up have the four characteristics of a tax? 

44. In Lawson v. Interior Tree Fruit and Vegetable Committee of Direction, [1931] S.C.R. 357, Duff 

J. (as he then was) identified the characteristics of a tax (pp. 362-63).  In Eurig Estate 

(Re), [1998] 2 S.C.R. 565, the SCC summarized the Lawson characteristics of a tax at para. 15: 

Whether a levy is a tax or a fee was considered in Lawson, supra.  Duff J. for the 

majority concluded that the levy in question was a tax because it was: (1) 

enforceable by law; (2) imposed under the authority of the legislature; (3) levied 

by a public body; and (4) intended for a public purpose. 

(ii-a) Lawson Test, Step 1 — Is the LCBO Mark-up enforceable by law? 

45. The first step to determine whether the LCBO Mark-up has the characteristics of a tax is whether 

paying the LCBO Mark-up is compulsory and enforceable by law. In this regard, it is important 

to note that the Court in Eurig held that a “practical compulsion”
36

 is sufficient to be 

“enforceable by law”.  

46. In 620 Connaught Ltd. v. Canada (Attorney General), 2008 SCC 7 at para. 27 the SCC 

determined that a business license fee for the right to sell alcoholic beverages imposed on hotels, 

restaurants, and bars was “enforceable by law” under the first Lawson criteria.  Likewise in this 

                                                           
35

 Record of the Respondent LCBO, Affidavit of Ian Loadman, Tab 1, para. 50. 
36

 Eurig Estate (Re), [1998] 2 S.C.R. 565, para 17. 
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case, the Mark-up imposed by the LCBO Contract, which is a condition of the AGCO licensing 

the Applicant’s retail store, is enforceable by law.  A distiller whose business is the sale of spirits 

is under a practical compulsion to obtain a license to sell such spirits per Eurig and 620.  

47. Furthermore, In Antigonish (Town) Waste Disposal Charges Bylaw, Re, a decision of the Nova 

Scotia Supreme Court, a waste disposal charge was found to meet the Lawson criteria of 

“enforceable by law” because the charges would bear interest if they were outstanding.
37

 

Likewise, Article 4.5 of the LCBO Contract sets an interest penalty of 26.8% per annum for any 

Mark-up payments due and outstanding to the LCBO from the Applicant.
38

 

(ii-b) Lawson Test, Step 2: Is the LCBO Mark-up Imposed Under Authority of the Legislature? 

48. The LCBO Mark-up is imposed by the LCBO Contract which the AGCO requires the Applicant 

to execute pursuant to AGCO’s powers conferred by ss. 3(1)(e) and 3(2)(a) of the Liquor Control 

Act , R.S.O. 1990, c. L.18 and the Assignment of Powers and Duties, O.Reg. 141/01.
39

 This is 

stated in the preamble to the LCBO contract.
40 

 (ii-c) Lawson Test, Step 3 — Is the LCBO Mark-up Levied by a Public Body? 

49. This LCBO Mark-up is levied by a public body, the LCBO, by the requirement of the AGCO, 

another public body. 

(ii-d) Lawson Test, Step 4 — Is the LCBO Mark-up Intended for a Public Purpose? 

                                                           
37

 Antigonish (Town) Waste Disposal Charges Bylaw, Re (1999), 7 MPLR (3d) 165 (NSSC), at para 18. 
38

 Record of the Respondent AGCO, Affidavit of Rebecca Castillo, Tab 1, Exhibit G. 
39

 Record of the Respondent AGCO, Affidavit of Rebecca Castillo, Tab 1, para. 19. 
40

 Record of the Respondent AGCO, Affidavit of Rebecca Castillo, Tab 1, Exhibit G. 



17 

 

50. The LCBO Mark-up is intended for a public purpose as it is explicitly designed to generate 

revenue for the Province’s general treasury and support all government spending.
41

 This cannot 

be stated emphatically enough. The LCBO’s 2013-2014 Annual Report is titled “20 Years of 

Growing Dividends for Ontario”, wherein the LCBO celebrates twenty years of consecutive 

growth in its dividend to the province to fund all manner of provincial expenditure. Again, the 

“public purpose” element the LCBO Mark-up demonstrates in their own record dwarfs all other 

“public purpose” findings any Canadian court has ever made with regard to a levy. In Eurig, the 

SCC held that the public purpose element was met “as the revenue obtained from probate fees is 

used for the public purpose of defraying the costs of court administration in general, and not 

simply to offset the costs of granting probate”
42

.  There is an even stronger “public purpose” 

rationale for the LCBO Mark-up, which falls within the definition of “public money” under the 

Financial Administration Act, R.S.O. 1990, c. F.12 and must therefore be deposited into the 

Consolidated Revenue Fund, to the credit of the Treasurer of Ontario, as part of provincial 

revenues.
43

 As Edward Waitzer, Chair of the LCBO Board, wrote to The Honourable Charles 

Sousa, Minister of Finance (Ontario) at the beginning of the LCBO Annual Report 2013-2014: 

“profit from each and every sale [of alcohol] goes to the province in the form of a dividend” and 

“[t]hese revenues help pay for important public services, such as health care and education, that 

benefit all Ontario residents.”
44

 

(ii-e) Conclusion: The LCBO Mark-up meets the four elements of a tax. 

                                                           
41
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42
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51. The LCBO Mark-up as applied to the Applicant’s distillery retail store via the mandatory 

LCBO Contract satisfies the four Lawson and Eurig criteria of a tax. 

52. The SCC found a similar deemed government acquisition of property and mark-up of its 

sale price to be a tax in Canadian Industrial Gas & Oil Ltd. v. Government of 

Saskatchewan et al., [1978] 2 S.C.R. 545 (SCC).  In that case, the price of petroleum in 

Saskatchewan had increased significantly in the 1970s. To ensure that the provincial 

government would benefit directly from the boom a “royalty surcharge” (the tax) was 

applied to petroleum. The “royalty surcharge” functioned by legislation that deemed the 

province of Saskatchewan to expropriate petroleum from both Crown and freehold 

(private) leaseholders at a Ministerial determined “basic well-head price” (generally, the 

pre-oil boom price).  The province then applied a 100% “regulatory surcharge” up to the 

actual price received for the sale of the resource.  The Court explained at page 547: “[i]n 

essence the producer is a conduit through which the increased value of each barrel of oil 

above the basic well-head price is channelled into the hands of the Crown by way of tax. 

The increase in value is itself the tax and it is paid by the purchaser of the oil.”
45

 

53. However, the Court’s analysis does not end here. Despite meeting the four criteria of a 

tax, a levy can be found to not be a tax if it is, in pith and substance a user fee, regulatory 

charge, or a proprietary charge.
46

 

(iii) Stage 2 — Is the LCBO Mark-up a User Fee? 

                                                           
45

 The SCC in Canadian Industrial Gas & Oil Ltd. also noted at p. 587 that “[t]hese taxing provisions have the 

following impact upon the Saskatchewan oil producer. […] He is effectively precluded from recovering in respect of 

the oil which he produces any return greater than the basic well-head price. He is subjected to an income freeze at 

that figure and can obtain no more than that.” Similarly, the Applicant is subject to an income freeze at the purchase 

price deemed by the LCBO Contract to have been paid to the Applicant to acquire its spirits.  
46

 Eurig at para. 19; and 620 paras. 16 and 49. 
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54. The Mark-up paid by the distillery to the LCBO for each bottle sold by the distillery at 

the distillery’s own retail store is clearly not a user fee, as no corresponding service is 

offered for each ‘fee’. However a discussion of the factors used by the SCC in analysing 

government levies imposed by means other than statute is nonetheless instructive. 

55. In 1998, the SCC’s decision in Eurig added a second test in addition to Lawson to 

distinguish a tax from a user fee. This new Eurig element acknowledges that a levy that 

meets the elements of a tax will nonetheless be found to be a user fee – and be 

constitutionally valid – if there is a nexus “between the quantum charged and the cost of 

the service provided.”
47

 As this Court recently stated: “[a] nexus must exist between the 

quantum charged and the cost of the service in order for a levy to be constitutionally 

valid.”
48

 The LCBO Mark-up charged on each sale at a distillery retail store has no nexus 

to any service provided by the LCBO because there is no service provided by the LCBO. 

56. The levy in Eurig failed this nexus test and was found to be a tax ultra vires s. 53 of the 

Constitution Act, 1867. The SCC in Eurig noted that “[t]he Ontario Law Reform 

Commission concluded in 1991 that it is difficult to discern a principled justification for 

ad valorem probate fees, and that ‘[t]he only rationale for the graduated fee schedule 

appears to be that it has been regarded as a suitable vehicle for raising revenue’.”
49

 

Similar to the probate fee in Eurig, the LCBO Mark-up is ad valorem.
50

  

 (iv) Stage 3 — Does the levy have a regulatory purpose? 

                                                           
47

 Eurig at para. 21. 
48
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49
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50
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57. A further stage of the analysis was affirmed by the SCC in Eurig and Westbank First Nation v. 

British Columbia Hydro and Power Authority [1999] 3 S.C.R. 134. This element requires the 

court to consider whether the levy is necessary as part of a regulatory scheme or unconnected 

from a regulatory scheme. When the levy is not connected to any regulatory scheme, it will be a 

tax.    

58. In 620 Connaught Ltd v. Canada (Attorney General), 2008 SCC 7 (“620”), the SCC articulated 

an analytical framework to determine whether a levy is a tax as opposed to a regulatory charge. 

The purpose of the analysis is to distil the levy to its dominant or most important characteristics 

(as opposed to its incidental features), and to identify its primary purpose.  

59. The first step of the analysis is to determine whether the government levy is connected to a 

regulatory scheme. To do so, the court should consider the following indicia:
51

 

a. a complete, complex and detailed code of regulation; 

b. a regulatory purpose that seeks to effect certain behaviour; 

c. the presence of actual or properly estimated costs of the regulation; and 

d. a relationship between the person being regulated and the regulation, where the person 

being regulated either benefits from, or causes the need for, the regulation. 

 

60. As noted by the SCC in 620, the first three considerations establish the existence of the 

regulatory scheme while the fourth consideration establishes that the regulatory scheme is 

relevant or connected to the person being regulated.
52

 

61. Provided that a relevant regulatory scheme is found to exist, the second step is to find a 

relationship between the charge and the scheme itself. A relationship between the scheme and 

the person being regulated will exist when: (a) the revenues collected via the levy are tied to the 
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costs of the regulatory scheme (i.e., there is some reasonable nexus between the funds collected 

by the levy and the costs of funding the regulatory scheme), or (b) where the levy itself has a 

regulatory purpose (i.e., encouraging or discouraging certain behaviour).
53

 

62. The onus is on the Crown to establish that a government levy is a regulatory charge.
54

 

(iv-a) Stage 3, Step 1: Whether the Mark-up is Connected to a Regulatory Scheme 

Indicia A: Is the Mark-up collected under the LCBO Contract from Distilleries part of a Complete, 

Complex, and Detailed Code of Regulation? 

63. While a complete, complex and detailed code of regulation exists for beverage alcohol, no law or 

regulation stipulates the fee paying relationship between distillery retail stores and the LCBO. It 

is for this reason that Respondent LCBO compels its remittance collection arrangement by use of 

contract; a contract which is not even made available for inspection by distilleries until after they 

have begun the process of applying for a retail store authorization from the AGCO.
55

 The AGCO 

seems almost embarrassed by the situation, and does not reference the Mark-up in any of its 

documents. 

64. Respondents will likely argue that under s. 3(1)(b) of the LCA, the Registrar of the AGCO has 

the power “to control the sale, transportation and delivery of liquor”, and that the AGCO has 

used this power to issue a Terms and Conditions sheet requiring distillery retail stores to “enter 

into an agreement with the LCBO, upon terms satisfactory to the LCBO, respecting the sale of its 

products to the LCBO and the subsequent sale of such products to the public by the Distillery on 

                                                           
53

 620, at para. 27. 
54

 620, at para. 28.   
55

 Cross-Examination of Charles Benoit, para. 95. 



22 

 

behalf of the LCBO”.
56

 If such scant reference can be deemed a “complete, complex, and 

detailed code of regulation”, then none of those terms have any meaning in a s. 53 analysis. In 

620, the SCC would only consider statutes and regulations promulgated under those statutes. In 

that case, like every other s. 53 case, the legislation at issue specifically directed the fee paying 

structure between licensee / fee-payer and government. In addition, the statutory fee 

authorization in 620 was accompanied with a number of statutory expectations, such as 

consultation requirements regarding the fees, as well that the fees would be published in the 

Canada Gazette.
57

 All of that is absent regarding the LCBO’s collection of Mark-up from 

distillery retail stores. 

65. It truly is extraordinary that rather than a “complete, complex, and detailed code of regulation”, 

Respondents LCBO and AGCO fail to even publicly disclose the manner of the levy the LCBO 

imposes on distillery retail stores. Thankfully, since the Auditor General of Ontario’s warning, 

brewery and winery retail stores (or anyone hoping to open one) can study the beer and wine 

taxes they will have to pay in Part II of the AGRPPA and further details in the corresponding 

O.Reg. 257/10: Beer and Wine Tax. 

66. To reiterate, the Mark-up fails step one in the 620 analysis by not being connected to a regulatory 

scheme, but rather solely as a tool for a government enterprise to raise money for public coffers.  

Indicia B: Does the Mark-up Have a Regulatory Purpose? 
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67. Scrutinizing regulatory purposes that may be attributed to the Mark-up by Respondents further 

demonstrates that the Mark-up exists outside Ontario’s regulatory scheme for beverage alcohol. 

The individual analysis also rebukes any regulatory purpose other than revenue for the 

province’s treasury. This is because various complete, complex codes of regulations governing 

the retailing of spirits actually have been promulgated, and operate completely independent of 

the Mark-up! Again this will demonstrate not only a lack of regulatory purpose, but also that the 

Mark-up is not even connected to the regulatory scheme.  

Minimum Retail Pricing 

68. Respondent LCBO includes in their affidavit a report titled “Alcohol Distribution, Alcohol 

Retailing and Social Responsibility”
58

. This report indicates that higher retail prices have 

beneficial social purposes in promoting moderate consumption and that there are public policy 

purposes in maintaining certain minimum pricing for beverage alcohol so as to curb excessive 

drinking. We should just pause right here to let that sink in. Now, how does an ad valorem Mark-

up make any sense in this context? It does not. With their 139.7% ad valorem Mark-up, the 

cheapest spirits are rewarded with the smallest Mark-up, while suppliers who wish to craft a 

more premium product at greater cost are penalized with a heftier Mark-up! The Mark-up 

penalizes distillers who make investments in things such as ingredients and packaging (with a 

corresponding higher price) while rewarding distillers who make cheaper products. The Minister 

of Finance has not even given the LCBO any ability to alter its Mark-up in line with socially 

responsible pricing. Vodka in a plastic 375mL bottle retailing for $12.65 must have the same ad 
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valorem Mark-up applied against it as a small batch, certified organic, artisan vodka distilled 

from heirloom sustainably farmed ingredients and bottled in 750mL glass retailing for $120.65. 

69. The Government of Ontario must have agreed that an ad valorem Mark-up was not a useful tool 

in socially responsible pricing, as reference to or incorporation of the LCBO Mark-up is 

completely absent in O. Reg. 116/10: Minimum Pricing of Liquor and Other Pricing Matters.
59

 

This regulation sets out tables with minimum retail prices for beverage alcohol categories as 

varied as beer, coolers, draft cider, fortified wine, liqueurs, non-draft cider, spirits, and wine. 

These minimum prices are tailored to the alcohol content of these various beverage types and the 

package size. The minimum pricing regulation binds distillery retail stores, so striking down the 

LCBO’s Mark-up collection from distillery retail stores would have no effect on Ontario’s 

minimum pricing regulations.  

Bottle Deposit Return Program 

70. The LCBO is responsible for collecting bottle deposits from manufacturer retail stores and 

submits deposit payments to Brewers Retail Inc. However, this program exists entirely apart 

from the LCBO Mark-up, as seen in Respondent’s Exhibit breaking down LCBO pricing. In the 

spreadsheet the LCBO asks distilleries to complete each month for their returns, the bottle 

deposit is tallied separately from the Mark-up collection. Furthermore, the LCBO successfully 

collects container deposits from winery and brewery retail stores without collecting Mark-up 

from them. This program is detailed at the website http://bagitback.ca. It has nothing to do with 

Mark-up. 
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Indicia C: The Presence of Actual or Properly Estimated Costs of the Regulation 

71. An ad valorem fee tied to units sold cannot be said to have been intended to bear any relation to 

the cost of regulating that distillery retail store. If such a claim were to be made, then surely the 

distillery should be remitting that payment to the AGCO, its regulator, and not the LCBO. As 

stated in the record, however, the Applicant already pays a biennial fee of $2,520 to the AGCO 

when it renews its combined Manufacturer’s License and Retail Store Authorization. 

72. Rather than a proper estimation of costs, Respondent LCBO demonstrates a striking ignorance of 

the costs involved in operating a distillery retail store. For example, in describing the intended 

functioning of the LCBO Contract, Respondent LCBO states that since no product physically 

leaves the distillery when the product is purchased by the LCBO, the consignment arrangement 

creates no additional risk or cost for the distiller that it would not incur in any event.”
60

 Beyond 

ignoring the plain economic overhead burdens in committing to operating a retail store, 

Respondent LCBO ignores the fact that with regard to a distillery’s own retail store, the distillery 

takes on the significant cost of paying the federal excise tax immediately as the product is 

transferred into its retail store and potentially long before it is sold to a customer. While 

Respondent LCBO’s Affidavit ignores this significant economic reality, it is acknowledged in 

paragraph 3.2 of the LCBO Agreement, which states that: “[p]rior to the transfer of Products to 

the Retail Store, the Operator shall take all steps necessary to comply with all applicable 

requirements of the Canada Revenue Agency in respect of removal of the Products from bond, 

including payment of all applicable duties and the filing of all necessary returns.” This is a 

hugely important and significant departure from when an Ontario distillery actually sells its 
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product for distribution versus retail in LCBO government stores. In this situation, the distillery 

benefits from being able to sell to the LCBO in-bond and responsibility to remit the federal 

excise tax shifts to the LCBO from the distillery.  

73. Further, Respondent LCBO states that “[t]he 13% commission rate is more than it would cost the 

LCBO to sell the product through its own stores”; however this is doubtful given Respondent 

LCBO incurs no expense or liability from the overhead of stores owned and operated by 

distilleries. Respondent LCBO states that in FY 2013-2014, it had net sales in spirits & ready-to-

drink of $1.967 billion dollars, and margin dollars of $1.151 billion (58.5%).
61

  

Indicia D: Relationship Between the Person Being Regulated and the Regulation Where the Person 

Being Regulated Either Benefits from or Causes the Need for the Regulation 

74. While the Applicant benefits from the distillery retail store authorization granted by the AGCO, 

the fee for such authorization is paid by the Applicant to the AGCO separately from the Mark-up 

imposed by LCBO Contract. Further, the LCBO is not the Applicant’s regulator, it is the 

Applicant’s competitor.
62

 The Mark-up it imposes has no discernable regulatory purpose. The 

Mark-up is far from a benefit to the Applicant. It is confiscation of revenues with a crushing 

impact on the Applicant’s small business. Consequently, the Applicant does not benefit from the 

Mark-up. 

75. The Applicant also does not cause any need for the Mark-up. The Minimum Pricing of Liquor 

and Other Pricing Matters regulation applies regardless of whether the Mark-up is imposed or 
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not, and is caused by concern for the public, not for the Applicant. Nothing else the Applicant 

does in carrying on its distillery retail store business causes a need for the Mark-up. 

76. In summary, consideration of the four indicia above confirms that the Mark-up is not connected 

to a regulatory scheme, nor does it serve any regulatory purpose..  Consequently, the Mark-up is 

not a regulatory charge. 

(iv-b) Stage 3, Step 2: Relationship Between the Mark-up and the Regulatory Scheme Itself 

77. In the event that a relevant regulatory scheme is found to exist, the second step in the regulatory 

charge analysis is to evaluate the relationship between the charge and the scheme itself.  This 

relationship will exist when: (a) the revenues are tied to the costs of the regulatory scheme, or (b) 

where the charges themselves have a regulatory purpose, such as the regulation of certain 

behaviour.
63

 

Are Mark-up Revenues Tied to the Costs of the Regulatory Scheme? 

78. Plainly, Mark-up revenues are in no way tied to the cost of the regulatory scheme. This has been 

demonstrated throughout this factum. A further defining difference between the situation of 

distillery retail stores and those in 620 or in Canadian Assn. of Broadcasters v. Canada, 2008 

CAF 157 (FCA), discussed further below, is that in those cases, there were a finite, limited 

number of charge-paying licensees that had to sustain the regulatory scheme they operated in. 

There is no such limit for distillery retail stores. 

Does the Mark-up Have a Regulatory Purpose? 
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79. Respondent AGCO states that the LCBO Contract is imposed as a condition of distillery retail 

store authorizations “to preserve the statutorily created monopoly enjoyed by the LCBO”.  

Supporting the LCBO’s business is not a regulatory purpose. Quite the opposite, the AGCO was 

created to assume regulatory functions of the LCBO, which was otherwise in conflict of interest, 

being both a competitor and a regulator of distillery retail stores. Consequently, imposing the 

LCBO Contract on the Applicant defeats the regulatory purpose of the AGCO’s existence.  

80. Respondent LCBO details its mission statement and mandate in its annual report, and nowhere 

does it include any kind of regulatory or oversight functions.
64

 

81. The Applicant is aware of only one reported decision that has considered the “regulatory 

purpose” aspect of the second stage of the 620 regulatory charge analysis.  In Canadian Assn. of 

Broadcasters v. Canada, 2008 CAF 157 (FCA), the Court upheld challenged fees as having a 

regulatory purpose. However, the facts and relationship between fee-payer and collector in 

Broadcasters was utterly different from ours and Respondents’ for the following reasons: 

a. First, the legislation in Broadcasters – specifically s. 11 of the Broadcasters Act – gave 

explicit authorization for the promulgation of regulations which in turn stipulated a 

detailed schedule of fees to be collected from those awarded a license under that same 

part.
65

 Critically, this statutory direction is absent in our case, and no regulation has been 

promulgated by any Respondent detailing fees.  

b. Second, in Broadcasters, the fees were collected directly by the Canadian Radio-

television and Telecommunications Commission, the same agency responsible for 
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providing the license and an agency that had a tremendous amount of oversight and 

supervisory responsibilities with regards to the license holders. In our case, we are 

compelled to pay a levy imposed by a competing retailer, not the agency responsible for 

our oversight.  

c. Third, the statute in Broadcasters stated that “the Canadian broadcasting system shall be 

effectively owned and controlled by Canadians” and made clear that broadcasting “makes 

use of radio frequencies that are public property”
66

. This is a very important distinction 

from our case. In Broadcasters, the fee payers making the challenge were paying for the 

use of a public good (spectrum) that was the sole property of the people of Canada, and 

of which there is a limited supply. And even beyond that, the court went to great pains to 

note that the regulatory scheme shielded licensees from competition.
67

 Conversely, in our 

case, those licensed by the AGCO are not consuming any public good, and in no way are 

shielded from competition, as there is no limit to the number of distillery retail stores the 

AGCO may authorize nor outlets the LCBO may choose to open. As Bob Peter, President 

and CEO of the LCBO writes in his letter at the beginning of the LCBO 2013-2014 

Annual Report, “The Store Development & Real Estate team kept busy too, opening 

stores at almost twice the traditional rate of expansion for the second year in a row.”
68

 

Mr. Peter continues: “While some may view the LCBO as a monopoly with little or no 

competition, the reality is that we exist in a shared marketplace. In this highly 
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competitive retail environment, being good is not good enough. We have to be the 

best.”
69

 

82. In summary, there is no regulatory purpose of the Mark-up, and consequently it cannot be a 

regulatory charge.  

 (v) Stage 4 — Is the LCBO Mark-up as applied to Distillery Retail Stores a Proprietary Charge?  

83. A charge for the sale of government property may be a proprietary charge rather than a tax. For 

example, when the LCBO’s own government stores purchase, pay for, and take possession of 

alcohol that is then stocked in and retailed from their own stores to the public in a commercial 

way at a price that imbeds the LCBO’s own government store mark-up then such mark-up 

constitutes a proprietary charge. However, compelling remittance of the Mark-up from stores 

owned and operated by distilleries without any bona fide purchase by the LCBO constitutes, in 

pith and substance, a tax rather than a proprietary charge. The SCC in 620 acknowledged: 

[49] I agree that proprietary charges for goods and services supplied in a commercial context 

are distinct from either regulatory charges or taxes and may be determined by market forces.  As 

explained by Professor Hogg in Constitutional Law of Canada, at pp. 870-71: 

 

. . . [proprietary] charges are those levied by a province in the exercise of 

proprietary rights over its public property. Thus, a province may levy charges in the 

form of licence fees, rents or royalties as the price for the private exploitation of 

provincially owned natural resources; and a province may charge for the sale of books, 

liquor, electricity, rail travel or other goods or services which it supplies in a 

commercial way. [Emphasis added.] 

 

84. In short, Hogg states that proprietary charges are levied by a province in the exercise of its 

proprietary rights over public property which it supplies in a commercial way. This clearly bears 
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no semblance to the arrangement the LCBO compels with stores owned and operated by 

distilleries. 

Is the Mark-up Applied in “the Exercise of Proprietary Rights over Public Property”? 

 

85. Spirits produced by Applicant are not public property like natural resources, neither are they a 

public good generated and provided by public agencies, such as can be the case with electric 

power. There is no legislation deeming spirits within the province of Ontario to be public 

property. There is no question that the LCBO must procure spirits before it may re-sell them. 

When the LCBO applies its Mark-up after genuine procurement by soliciting tenders for spirits 

from competitors, issuing purchase orders for specific shipments, paying for the spirits, taking 

possession of the spirits, distributing them through its network, then the Mark-up paid by 

customers may certainly be said to be a proprietary charge, as it is the bonafide owner of the 

spirits ‘supplied the goods in a commercial way’.   

86. None of the above steps are taken under the LCBO Contract. The payments only travel one-way, 

from the Applicant to the LCBO. The spirits to which the Mark-up is applied are distilled and 

packaged by the Applicant.  Absent the LCBO Contract these spirits are solely the Applicant’s 

property and the LCBO has no proprietary right in the spirits distilled, packaged and retailed at 

the Applicant’s distillery retail store. 

87. Some cases warrant mention and distinction. In Air Canada v. Ontario (Liquor Control Board), 

[1997] 2 S.C.R. 581 the SCC stated that “it is entirely within a province’s competence to charge 

a markup on liquor purchased within its boundaries.” The SCC decision in Air Canada is of 

limited relevance for several reasons. First, the case was one of federal versus provincial 

jurisdiction, and did not involve a s. 53 analysis. Second, Applicant’s spirits are not entering the 
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Province from abroad. Third, it was decided in the context of a different statute, the Importation 

of Intoxicating Liquor Act, R.S.C., 1985, c. I-3 a federal statute that, unlike this case, expressly 

required the government of Ontario to purchase liquor imported into the province. Fourth, it was 

decided under a different regulatory scheme in Ontario prior to the creation of the AGCO in 

1998 and its assumption of powers and duties from the LCBO, including over distillery retail 

stores.  

88. In DFS Ventures Inc. v. Manitoba Liquor Control Commission et al., 2001 MBQB 245; aff’d 

2003 MBCA 33 the Manitoba Court of Queen’s Bench very briefly considered very briefly 

whether a mark-up imposed by the Manitoba Liquor Control Commission (“MLCC”) on liquor it 

sold to an airport duty-free store was a proprietary charge or a tax. The Court found the mark-up 

to be a proprietary charge reasoning at para. 61 that:  

If the Supreme Court of Canada [Air Canada] had no problem in finding that the LCBO 

was entitled to make a profit on liquor that it had not supplied, I conclude that it is 

entirely within the competence of the MLCC to charge a markup on liquor that it sold to 

DFS.  

 

89. In addition to the reasons stated above for limiting the application of Air Canada to this case – 

most paramount of which the case did not involve s. 53 analysis – DFS should be distinguished 

from this case for three reasons. First, the applicant in DFS physically purchased alcohol from 

the MLCC, unlike this case where the Applicant produces its own spirits which are then deemed 

by a legal fiction imposed by the LCBO Contract to be acquired by the LCBO.  Secondly, DFS 

involved a different regulatory scheme in another province where a separate regulator (the 

AGCO) did not exist independently from a competing Crown corporation (the LCBO) that 

imposed the mark-up on a person who was otherwise not required by law to sell its spirits to or 

pay a mark-up to the competing crown corporation (the LCBO). Thirdly, and with respect, the 
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analysis in DFS is over-simplistic, and consequently should not be accepted by this Court as a 

thorough analysis of the issue. The brevity of analysis in DFS is likely due to DFS having 

advanced approximately 13 arguments, thus limiting the consideration that could be afforded to 

each issue by both counsel and the Court.   

90. A better comparison is Canadian Industrial Gas & Oil Ltd. (discussed above) where the 

expropriation of petroleum by the province of Saskatchewan at a Ministerial determined price 

and its subsequent price mark-up by a “surcharge” to fair market value was held by the SCC to 

be a tax, not a proprietary charge.  The same conclusion should be reached in this case.   

91. In sum, the Applicant distils, packages, and retails its own spirits. The Applicant’s spirits are not 

inherent public property like natural resources. The statutory provision authorizing Applicant’s 

retail store specifically states that the store is “owned and operated” by Applicant. The LCBO’s 

proprietary interest in the spirits sold by the Applicant at its retail store is a legal fiction created 

by the LCBO Contract. This legal fiction has the same function as the tax collection provisions 

of a sales tax where the vendor of goods or services is deemed to receive the tax collected from 

the consumer in trust as agent of the Crown.
70

 In pith and substance, the LCBO’s proprietary 

interest is a revenue collection tool, not a right over public property.  Consequently, the Mark-up 

is not a proprietary charge.  

Is the Mark-up Applied in a Commercial Context? 

92. Although the Mark-up is paid by consumers once they purchase spirits from the Applicant’s 

retail store, it is applied and exists by virtue of the LCBO Contract.  
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93. The LCBO Contract and the Mark-up it imposes are not applied in a commercial context; they 

are applied as a non-negotiable condition of the Applicant’s retail store authorization.  

Consequently, the Mark-up is not a proprietary charge.  

Doctrine of Colourability  

94. The doctrine of colourability should also be considered by the Court. Peter Hogg in 

Constitutional Law of Canada
71

 explains: 

The courts are, of course, concerned with the substance of the legislation to be 

characterized and not merely its form. The “colourability” doctrine is invoked when a 

statute bears the formal trappings of a matter within jurisdiction, but in reality is 

addressed to a matter outside jurisdiction. In the Alberta Bank Taxation Reference,
72

 for 

example, the Privy Council held that the legislation, although ostensibly designed as a 

taxation measure, was in reality directed at banking. […] 

 The colourability doctrine can and should be stated without impugning the 

legislative branch: it simply means that “form is not controlling in the determination 

of essential character.”
73

 

 The colourability doctrine applies the maxim that the legislative body cannot 

do indirectly what it cannot do directly.  [Emphasis added.] 

95. In Quebec (Attorney General) c. Algonquin Developments Cote-Ste-Catherine inc., 2011 QCCA 

1942 the Court, in considering whether a government levy was a proprietary charge or a tax 

stated at para. 47: “semantic matters on their own cannot decide pith and substance. As far as the 

wording of the text goes, the fact that section 68 [of the Watercourses Act] does not refer to 

property in the ‘domain of the state’ is most indicative, to my ear, that the levy is a tax and not a 

proprietary charge.”  Likewise, the LCA does not deem alcohol public property.  

                                                           
71

 Peter Hogg, Constitutional Law of Canada, 5th ed. Supplemented (Toronto: Carswell, 2014) at s. 15.5(g). 
72

 A.-G. Alta v. A.-G. Can. (Bank Taxation) 1939 [A.C. 117] 
73

 A.S. Abel, “The Neglected Logic of 91 and 92” (1969) 19 U. Toronto L.J. 487, 494.  



35 

 

96. In pith and substance, the Mark-up collected under the LCBO Contract is a tax. While the LCBO 

has a number of enumerated statutory powers, it does not have the power to tax manufacturer 

retail stores. Consequently, reliance on the LCBO’s statutory powers to impose the Mark-up is a 

colourable infringement of s. 53 of the Constitution Act, 1867.   

PART IV: ORDER REQUESTED 

97. The Applicant requests: 

a. pursuant to Courts of Justice Act, R.S.O. 1990, C.43, s. 97, a declaratory order that the 

revenue collection mandated by the Respondent’s Distillery Retail Store Sales Contract is 

a tax that is ultra vires of the Liquor Control Act, R.S.O. 1990, c. L.18, the Alcohol and 

Gaming Regulation and Public Protection Act, 1996, S.O. 1996, c. 26, Sched., or the 

Liquor Licence Act, R.S.O. 1990, c. L.19, pursuant to sections 53 and 90 of the 

Constitution Act, 1867; and 

b. restitution of $1,296.63, which reflects $1,303.83 paid by Applicant to Respondent 

LCBO for 72 bottles sold in Applicant’s retail store in 2013, minus the corresponding 

$7.20 in container deposit.
74

 

All of which is submitted this 20
th

 day of November, 2015.  

      

Charles Benoit, Director of the Applicant 

                                                           
74

 See 9. Kingstreet Investments v. PNB, 2004 NBQB 84 for restitution of ultra vires taxes. 



36 

 

SCHEDULE A – LEGISLATION AND REGULATIONS CITED 

1. Constitution Act, 1867, 30 & 31 Victoria, c. 3 (U.K.), ss. 53 and 90 

 

2. Liquor Control Act, R.S.O. 1990, c. L.18 

 

3. O. Reg. 141/01: The Assignment of Powers and Duties 

 

4. Financial Adminsitration Act, R.S.O. 1990, c. F.12 

 

5. Liquor License Act, R.S.O. 1990, c. L19 

 

6. Alcohol and Gaming Regulation and Public Protection Act, 1996, S.O. 1996, c. 26 

 

7. O. Reg. 290/15: Government Stores 

 

8. R.R.O. 1990, Reg. 719: Licences to Sell 

 

9. O. Reg. 13/07: The Ontario Deposit Return Program 

 

10. R.R.O. 1990, Reg. 720: Manufactures’ Licenses 

 

11. O.Reg. 257/10: Beer and Wine Tax 

 

12. O. Reg. 116/10: Minimum Pricing of Liquor and Other Pricing Matters 

 

13. Broadcasting Licence Fee Regulations, 1997, SOR/97-14 

 

14. Broadcasting Act, S.C. 1991, c. 11, s. 3 

 

 

SCHEDULE B – CASE LAW CITED 

1. R. v. T.(V.),  [1992] 1 S.C.R. 749 (SCC) at p. 116 

 

2. Parry Sound (District) Social Services Administration Board v. Ontario Public Services Employees 

Union, 2003 SCC 42 at para. 39 

 

3. 620 Connaught Ltd. v. Canada (Attorney General), 2008 SCC 7 

 

4. Eurig Estate (Re), [1998] 2 S.C.R. 565 

 

5. Antigonish (Town) Waste Disposal Charges Bylaw, Re (1999), 7 MPLR (3d) 165 (NSSC) 



37 

 

 

6. Canadian Industrial Gas & Oil Ltd. v. Government of Saskatchewan et al., [1978] 2 S.C.R. 545 

(SCC) 

 

7. Greater Toronto Apartment Assn. v. Toronto (City), 2012 ONSC 4448 

 

8. Westbank First Nation v. British Columbia Hydro and Power Authority [1999] 3 S.C.R. 134 

 

9. Kingstreet Investments v. PNB, 2004 NBQB 84 

 

10. Canadian Assn. of Broadcasters v. Canada, 2008 CAF 157 (FCA) 

 

11. Air Canada v. Ontario (Liquor Control Board), [1997] 2 S.C.R. 581 

 

12. DFS Ventures Inc. v. Manitoba Liquor Control Commission et al., 2001 MBQB 245; aff’d 2003 

MBCA 33 

 

13. Quebec (Attorney General) c. Algonquin Developments Cote-Ste-Catherine inc., 2011 QCCA 1942 

 

 

SCHEDULE C – OTHER AUTHORITIES CITED 

 

1. Ontario, Legislative Assembly, Official Report of Debates (Hansard), 36th Parl, 1st Sess, No 120 

(November 5, 1996) at 1650 and 1656 (Jim Flaherty). 

 

2. Committee Transcripts: Standing Committee on Administration of Justice – April 26, 1994 – Bill 

113, Liquor Control Amendment Act, 1993. 

 

3. Ruth Sullivan, Sullivan on the Construction of Statutes, 5
th

 ed. (Markham: LexisNexis Canada Inc., 

2008) at pages 482-483 

 

4. Kaleigh Rogers, For Bellwoods Brewery, a second shop is about seven million bottles away, THE 

GLOBE AND MAIL, Sept. 26, 2014, available at: http://www.theglobeandmail.com/news/toronto/for-

bellwoods-brewery-a-new-store-is-seven-million-bottles-away/article20815762/ 

 

5. Barbara A. McIsaac, Benjamin Mills, Distinguishing between a Tax and a Regulatory Charge and 

the Return of Improperly Collected Money, McCarthy Tétrault LLP, June 30, 2008, available at 

http://www.mccarthy.ca/article_detail.aspx?id=4064 

 

6. Hansard record of 2nd reading of Bill 44 on June 3, 1975 The Liquor Control Act, 1975 at page 

2503. 

 

7. 2009 Annual Report of the Office of the Auditor General of Ontario, ch. 3, s. 3.05, Government User 

Fees, p. 148, available at: http://www.auditor.on.ca/en/reports_en/en09/305en09.pdf 



38 

 

 

8. 2011 Annual Report of the Office of the Auditor General of Ontario, ch. 4, s. 4.05, Government User 

Fees - Follow-up on VFM Section 3.05, 2009 Annual Report, p. 342, available at: 

http://www.auditor.on.ca/en/reports_en/en11/405en11.pdf 

 

9. Peter Hogg, Constitutional Law of Canada, 5th ed. Supplemented (Toronto: Carswell, 2014) at s. 

15(5)(f)  

 



FORM 4C 

Courts of Justice Act 

BACKSHEET 
 

TORONTO DISTILLERY COMPANY LTD. V. 

THE ALCOHOL AND GAMING COMMISSION OF 

ONTARIO, THE LIQUOR CONTROL BOARD OF ONTARIO 

and HER MAJESTY THE QUEEN IN 

RIGHT OF ONTARIO 

Court File Number: CV-15-533046 

 
 

SUPERIOR COURT OF JUSTICE 

TORONTO REGION 

 

 

 
 

FACTUM OF TORONTO DISTILLERY COMPANY 
 

 

 

 

RCP-E 4C (July 1, 2007) 

Applicant: 

Toronto Distillery Company Ltd. 

90 Cawthra Ave., Unit 100 

Toronto, Ont. M6N 3C7 

Tel: 416-558-5523 


