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OVERVIEW 

1. Toronto Distillery Company Limited (the Applicant) seeks a declaration 

that payments it is contractually obligated to make to the Liquor Control Board of 

Ontario (LCBO) are unauthorized taxes, contrary to section 53 of the 

Constitution Act, 1867. It entered this contract as a term of its retail store 

authorization issued by the Alcohol and Gaming Commission of Ontario (AGCO) 

pursuant to clauses 3(1)(e) and 3(2)(a) of the Liquor Control Act, RSO 1990, 

L.18.  

2. Her Majesty the Queen in Right of Ontario (Ontario) responds to this 

application to defend the constitutionality of the LCBO contract and AGCO 

authorization. No relief is sought against Ontario.  

3. The Applicant operates a retail store on the site of its whiskey distillery. It 

is a willing participant in the highly regulated Ontario beverage alcohol sector. 

Pursuant to the terms of its authorization issued by the AGCO and its contract 

with the LCBO, when it sells alcohol at this store it is selling LCBO property to 

the public. It is then required to remit a certain portion of the revenue raised from 

such sales to the LCBO, which owns the liquor being sold, minus a commission 

retained by the Applicant. The direct sale of the Applicant’s alcohol to the public, 

without first transferring the ownership of the alcohol to the LCBO, would violate 

both the authorization and the contract in question.  

4.  In constitutional terms, this payment to the LCBO is a proprietary charge 

and not a tax. For more than a century, it has been clear the Crown is entitled to 
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raise revenue from the sale of Crown assets without running afoul of 

constitutional rules concerned with taxation. The application should be 

dismissed.  

FACTS 

A. The beverage alcohol sector in Ontario is highly regulated in order to 
protect public health and to raise public revenue 

5. Since alcohol returned to legal status in Ontario in 1927, the regulatory 

framework governing its sale has sought to achieve twin goals: (1) raising public 

revenue; and (2) promoting social responsibility in the consumption of alcohol. 

There is nothing novel or accidental about the LCBO raising public revenue. 

That has been part of the LCBO’s mandate since its inception.  

Affidavit of Ian Loadman sworn October 2, 2015 at paras 14-19 

 

6.  The importance of the social responsibility mandate underpinning alcohol 

policy in Ontario is detailed in Alcohol Distribution, Alcohol Retailing and Social 

Responsibility, a report submitted to the 2005 Beverage Review Panel 

summarizing public health findings in this area. The report notes that on 

average, 9% of Ontarians report experiencing harm related to their own 

consumption of alcohol, and 31% reported experiencing harm from the drinking 

of others. It relied on international evidence concluding that damage from 

alcohol is about equal to that of tobacco. It identifies motor vehicle fatalities, 

violence, and chronic diseases as the main categories of harm resulting from 

alcohol consumption.  A 1992 report analyzed 2,392 deaths in Ontario involving 
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alcohol. It attributed 468 deaths to motor vehicle collisions, another 436 to 

alcoholic cirrhosis of the liver, and the remainder to a variety of causes including 

falls, suicide, assaults, and fires, as well as cancers of the oesophagus and 

liver. The total cost of such harms was estimated at $2.8 billion. These social 

harms explain why alcohol has been a regulated retail product across North 

America since the end of Prohibition.  

Affidavit of Ian Loadman at para 18 

Exhibit B to the Affidavit of Ian Loadman [“Alcohol Distribution 
Report”] at 3-6, 8 

 

7. The Alcohol Distribution Report concluded that changes in public policy 

affect the frequency of alcohol-related harms. In particular, changes in 

distribution and retailing practices that increase the per capita level of alcohol 

consumption correlate with similar increases in problems caused by alcohol. 

Outlet density, price, and the balance between private and public delivery all 

affect the occurrence of such harms in Ontario. 

Alcohol Distribution Report, supra at 8-12 

 

8. Price is a particularly powerful determinant of alcohol consumption. The 

Alcohol Distribution Report concluded that “a decrease in the cost of alcohol to 

the consumer will act to increase consumption rates, and thus to increase 

alcohol-related problem rates”. Therefore, the LCBO’s ability to set and enforce 

a minimum retail price of alcohol in Ontario is a key mechanism for carrying out 

its social responsibility mandate.  

Alcohol Distribution Report, supra at 9 
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9. From 1927 to 2001, the LCBO acted as both regulator and retailer of 

alcohol pursuant to its statutory mandate and powers under the Liquor Control 

Act (LCA). In 2001, a regulation transferred certain LCBO powers under the 

LCA to the AGCO, including the regulation of manufacturers’ retail stores. The 

AGCO also administers the Liquor Licence Act, which is concerned with the sale 

and consumption of beverage alcohol in public places. Pursuant to the 

Importation of Intoxicating Liquors Act, the LCBO is the first receiver of all 

beverage alcohol imported into the province.  

Liquor Control Act, RSO 1990, c L.18 [“LCA”] 

Liquor Licence Act, RSO 1990, c L.19 

O Reg 141/01, “Assignment of Powers and Duties — Liquor Control 
Act”, Regulation 717 of the Revised Regulations of Ontario, 1990 

Importation of Intoxicating Liquors Act, RSC, 1985, c I-3 

 

10. The AGCO is constituted by a separate statute, the Alcohol and Gaming 

Regulation and Public Protection Act, 1996, which mandates the AGCO to 

exercise its powers and duties “in the public interest and in accordance with the 

principle of honesty and integrity, and social responsibility”. When it exercises its 

powers under the LCA, the AGCO shares a statutory framework with the LCBO. 

The LCA does not specify distinct mandates for the LCBO and the AGCO. 

Rather, individual powers within the LCA have been designated by regulation to 

be administered by the AGCO. The dual purpose of raising revenue and 

promoting social responsibility is therefore carried out by the AGCO in regard to 

these functions.  
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Alcohol and Gaming Regulation and Public Protection Act, 1996, SO 
1996, c 26, s 3(3) 

 

11. Prior to 1994, distilleries were not permitted to sell alcohol products on-

site. Since 1995, shortly after such sales were permitted through an amendment 

to the LCA, both the LCBO and the AGCO have required such sales to be 

conducted through the LCBO. Direct sales from distilleries to the public are not 

permitted under the statutory regime. While the body charged with administering 

these authorizations has changed during this period, there has been continuity 

in this policy and in the underlying statutory framework.  

Affidavit of Ian Loadman at paras 11-13 

Affidavit of Rebecca Castillo sworn October 6, 2015, AGCO Record 
Tab 1, at paras 11-16 

 

12. This policy is carried out under clauses 3(e)(1) and 3(2)(a) of the LCA, 

which permit the regulator (first the LCBO and now the AGCO) to authorize on-

site stores and to establish conditions with respect to such authorizations. 

Unauthorized on-site stores are illegal, resulting in a consistent province-wide 

policy.  

3. (1) The purposes of the Board are, and it has power, 

 (e) to authorize manufacturers of beer and spirits and wineries that 
manufacture Ontario wine to sell their beer, spirits or Ontario wine in 
stores owned and operated by the manufacturer or the winery and to 
authorize Brewers Retail Inc. to operate stores for the sale of beer to the 
public; 

(2) The Board has the power to establish conditions with respect to, 

(a) subject to any regulation, authorizations for government stores under 
clause (1) (e) or (e.1); 

LCA, ss 3(e)(1) and 3(2)(a) 
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13. Distillery retail store authorizations therefore mirror the structure of sales 

made through LCBO outlets: the distillery sells the product it has distilled, not as 

owner of the product, but as an agent of the LCBO.  The price charged to the 

consumer is the distiller’s “suppliers’ price” (i.e. the price charged for a sale to 

the LCBO), plus the LCBO’s standard markup (a percentage of the suppliers’ 

price). Ownership of the product is then transferred from the LCBO to the 

consumer. Unlike a sale through an LCBO outlet, the sale is physically 

conducted by the distillery as agent on behalf of the LCBO. The distillery remits 

the LCBO’s portion of the price paid by customers and pays itself the amount it 

charged the LCBO as supplier. These are the payments challenged by the 

Applicant.  As compensation for acting as the LCBO’s agent on the sale, the 

LCBO pays a 13% commission to the distillery.  

Affidavit of Ian Loadman at paras 35-36 

 

14. This policy, as developed by the LCBO and now administered by the 

AGCO, reflects a conscious decision to provide a smaller amount of incremental 

revenue on distilled spirits compared to wineries. That is because the health 

risks increase along with the alcohol content consumed. Distilled spirits contain 

a higher concentration of alcohol than wine or beer. The distillery retail store 

policy therefore achieves a dual purpose: generating public revenue via the 

LCBO, and maintaining unit alcohol prices at a level consistent with social 

responsibility.  

Affidavit of Ian Loadman at para 37 
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15. The LCBO’s evidence also indicates that this policy results in a higher 

commission being paid to on-site distillery stores than the LCBO pays to agency 

store operators, i.e., businesses in remote communities that sell alcohol on the 

LCBO’s behalf. Agency store operators are required to purchase all wine, spirits 

and imported beer from LCBO retail stores, and receive a discount on the 

purchase price of 10%. The LCBO’s evidence also indicates that the 

incremental revenue obtained from the Applicant’s 13% commission is slightly 

higher than the per-unit incremental revenue received by a brewery on a 24 

pack of beer sold at a brewery retail store. Distilleries have not been singled out 

for uniquely detrimental treatment, and are in fact treated more favourably than 

other retailers in the sector.  

Affidavit of Ian Loadman at paras 41-42  

 

16. In the language of the LCA, the Applicant’s store is indeed a “government 

store”, contrary to its factum. Section 1 of the LCA refers to a “government 

store” as “a store established and authorized under this act by the Board for the 

sales of spirits, beer and wine”. The Applicant’s store is clearly authorized under 

the LCA, and would be illegal if it were not. The Applicant appears to agree that 

the authorization in question was issued under clause (3)(1)(e) of the LCA. 

Many other non-LCBO retail stores which are authorized under clause 3(1)(e) 

are “government stores” under the terms of the LCA, such as Wine Racks and 

The Beer Store.  

Factum of the Applicant at paras 28-35 

LCA, s 1, s 3(1)(e) 
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O Reg 141/01 

 

17. The fact that section 1 provides that a government store must be 

authorized “by the Board” has no legal significance in this case. While the 

authorization for the Applicant’s store was issued by the AGCO, the AGCO is 

standing in the shoes of the LCBO when it does so. Reading the LCA and 

Regulation 141/01 together, the Applicant’s store is “authorized under this Act 

by the Board”. In any event, the Applicant’s reliance on extraneous sources in 

relation to this question of statutory interpretation is incorrect, as any secondary 

source should be only used where the language of a statute is ambiguous, 

which this provision is not. An unsworn newspaper article is not admissible as 

evidence or relevant to statutory interpretation.  

O Reg 141/01 

Factum of the Applicant at para 35 

Public School Boards’ Assn. of Alberta v Alberta (Attorney General), 
2000 SCC 2, [2000] 1 SCR 44 at para 14 

Consortium Developments (Clearwater) Ltd v Sarnia, (1996) 30 OR 
(3d) 1, [1996] OJ No 3004 (CA) at 14 [QL] 

Augustine v Inco, [2006] OJ No 3072 (Sup Ct) at para 3 

B. The Applicant’s directors knowingly agreed to the requirements to 
which it now objects  

18. The Applicant corporation is operated by Charles Benoit, who acts as its 

representative in this proceeding, and Jesse Razaqpur. Mr. Benoit practiced as 

a lawyer in Washington DC and acted as counsel for General Electric. Mr. 

Razaqpur is a member of the Law Society of Upper Canada and previously 

worked as a commercial litigation attorney in New York.  
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Cross-Examination of Charles Benoit on his affidavit affirmed July 
23, 2015 [“Cross-Examination”] at Q22, Q28, Q30, Q31 

 

19. The Applicant is operated by people who can reasonably be expected to 

comprehend the nature of the regulatory regime to which they are subject. Mr. 

Benoit testified that they “researched the requirements to legally own and 

operate a distillery in Ontario”.  This specifically included the “legal provisions for 

Ontario distilleries to sell spirits from their distillery through distillery retail 

stores”. They concluded that it was a “highly regulated environment”. The 

Applicant’s business plan, as submitted with its application for a manufacturers’ 

license, emphasizes the ability of Mr. Benoit and Mr. Razaqpur as lawyers to 

properly navigate this regime: “As lawyers, however, the Directors place the 

utmost importance on complying with the spirit and the letter of the law”. 

Cross-Examination at Q32, Q36, Q55, Q62 

Application for a Manufacturer’s Licence, Exhibit C to the Affidavit of 
Rebecca Castillo, AGCO Record Tab C, at 19 

 

20. All potential applicants for on-site distillery retail store authorizations have 

access to the “LCBO Distillery Retail Stores Agreement Information Guide”. The 

first page of the guide specifies that in order to receive a store authorization, 

“the applicant must enter into an agreement with the Liquor Control Board of 

Ontario (“LCBO”), upon terms satisfactory to the LCBO, respecting the sale of 

its products to the LCBO and the subsequent sale of such products to the public 

on behalf of the LCBO” (emphasis added).  

Cross-Examination at Q84, Q85 

Affidavit of Rebecca Castillo at para 16 
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LCBO Distillery Retail Stores Agreement Information Guide, Tab B to 
the Affidavit of Rebecca Castillo, AGCO Record Tab B 

 

21. A further review of the Applicant’s business plan indicates that not only 

were the Applicant’s operators aware of the regulated nature of whiskey sales 

as a general matter, but they specifically anticipated the LCBO remittances 

which are impugned in this proceeding. In calculating the Applicant’s revenue on 

a 750ml whiskey bottle sold in Ontario, the plan notes that “LCBO markup as a 

share of Landed Cost is 139.7% for Domestic whiskies. This markup must be 

applied even to on-site sales”. The following page emphasizes that “[b]ecause of 

the LCBO’s distribution monopoly and structure, regardless of the actual venue 

of sale, each sale results in a payment to TDC from LCBO of $18.45”. This 

section appears to make no mention of the 13% commission which the LCBO 

pays the distiller for on-site sales.  

Application for a Manufacturer’s Licence at 19-20 

Cross-Examination at Q104, Q106, Q115 

 

22. The Applicant complains that the LCBO contract is not available until 

distilleries “have begun the process of applying for a retail store authorization”. 

In fact, the Applicant’s agreement to the contract is part of the authorization 

process. The requirement to sell to the LCBO is specified in a public document 

that was provided directly to the Applicant, i.e. the LCBO Distillery Retail Stores 

Agreement Information Guide. The Applicant confirmed under cross-

examination that he received the Guide before he applied for either a 

manufacturer’s license or a store authorization.  
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Factum of the Applicant at para 63 

Cross-Examination at Q84, Q85 

 

23. The quantum of the LCBO markup is also publicly known, contrary to the 

suggestion of the Applicant. This is evidenced by the pricing examples posted 

on the LCBO’s website, in which “LCBO markup” is a line item. The Applicant’s 

business plan incorporates the LCBO pricing example for whisky in its text. The 

document specifies that the LCBO markup on domestic whiskies is 139.7% of 

the landed cost.  

Affidavit of Ian Loadman at para 34 

LCBO Pricing Examples, Exhibit F to the Affidavit of Ian Loadman, 
LCBO Record Tab F 

 

24. Therefore, there is no suggestion in this case that the requirement to 

remit a markup to the LCBO represents a change in policy or is any way a 

surprise to the Applicant. Nonetheless, the Applicant has made no remittances 

to the LCBO to date. 

Cross-Examination at Q186 

 

LAW AND ARGUMENT 

C. Proprietary charges are not taxes under section 53 of the Constitution 
Act, 1867 

25. Section 53 of the Constitution Act, 1867 requires that “Bills for 

appropriating any Part of the Public Revenue, or for imposing any Tax or 

Impost, shall originate in the House of Commons”. This provision applies to the 

Legislature of Ontario due to section 90, which applies certain portions of the 
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Constitution Act, 1867 to the provinces. The Supreme Court has interpreted 

section 53 to require that taxes be authorized by legislation, and has developed 

a substantial body of case law to determine what constitutes a tax. The cases 

also distinguish a tax from a regulatory charge, which is a type of non-tax 

charge paid by regulated entities to assist government in recouping the costs of 

regulation.   

620 Connaught Ltd v Canada (Attorney General), 2008 SCC 7, [2008] 
1 SCR 131 at paras 16-37 

Westbank First Nation v British Columbia Hydro and Power 
Authority, [1999] 3 SCR 134 at paras 21-30 

 

26. This application does not engage this case law, because Ontario does 

not seek to defend the impugned payments as regulatory charges. Rather, they 

are proprietary charges: a form of non-tax charge which both the Applicant and 

Ontario agree does not engage s. 53 of the Constitution Act 1867. As explained 

by the Supreme Court, “proprietary charges for goods and services supplied in a 

commercial context are distinct from either regulatory charges or taxes”. 

Factum of the Applicant at paras 82-93 

620 Connaught, supra at para 49 

 

27. Proprietary charges are legally distinct from taxes, even though both 

types of exactions may share the four characteristics identified in Lawson and 

relied on by the Applicant: they are (1) enforceable by law; (2) imposed under 

the authority of the legislature; (3) levied by a public body; and (4) intended for a 

public purpose. As the Supreme Court has commented, “[t]hese characteristics 

will likely apply to most government levies.”  
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Factum of the Applicant at paras 44-53 

Lawson v Interior Tree Fruit and Vegetable Committee of Direction, 
[1931] SCR 357 at 362-3 

620 Connaught, supra at para 23 

MacMillan Bloedel Ltd v British Columbia, [1985] BCJ No 3015 (Sup 
Ct) at para. 7: 

although [Lawson] is authority for the proposition that an impost 
cannot be a tax unless it meets those criteria, I do not think the 
converse necessarily follows, that anything meeting those four 
criteria must be a tax. 

Ontario Cancer Treatment and Research Foundation v Ottawa (City), 
(1998) 38 OR (3d) 224 at 251 (CA), per Osborne JA for the majority: 

… it has been recognized that many charges also fit within the 
broad definition of a tax. 

Labourers’ International Union of North America v Ontario 
Construction Secretariat, (1996) 31 OR (3d) 261, [1996] OJ No 4086 at 
para 16 (Div Ct): 

To constitute a charge a tax, all indicia of taxation must be met. All 
charges that meet the indicia, however, are not taxes in the constitutional 
sense. 

 

28. In confirming that proprietary charges are distinct from taxes, the 

Supreme Court adopted Professor Hogg’s description of proprietary charges:  

. . . [proprietary] charges are those levied by a province in the 
exercise of proprietary rights over its public property.  Thus, a 
province may levy charges in the form of licence fees, rents or 
royalties as the price for the private exploitation of 
provincially-owned natural resources; and a province may charge 
for the sale of books, liquor, electricity, rail travel or other goods or 
services which it supplies in a commercial way. [emphasis added] 

Peter Hogg in Constitutional Law of Canada at 870-71, as excerpted 
at para 49 of 620 Connaught 

 

29. The mention of both books and liquor in the above passage belies the 

Applicant’s argument that only natural resources can be considered “public 

property”. Property held by the Crown or a Crown corporation is by definition 
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public property, regardless of whether it is manufactured directly by a public 

agency or simply procured.   

Factum of the Applicant at para 85  

 

30. The Crown is not bound to sell Crown property at a particular price, and it 

may use the proceeds of such a sale for the general purposes of the province.  

Reference re Proposed Federal Tax on exported Natural Gas, [1982] 
1 SCR 1004 at 1050, 1065  

MacMillan Bloedel, supra at para 12: 

There is no reason why royalties charged by a province for the 
use of resources which it owns should necessarily be restricted to 
relatively small sums, nor why the proceeds should not be used 
for general provincial purposes as a whole. 

G.V. La Forest, The Allocation of Taxing Power Under the Canadian 
Constitution, 2d ed (Toronto: Canadian Tax Foundation, 1981) at 2-3 

Peter W. Hogg, Constitutional Law of Canada, 5th ed (looseleaf) 
(Scarborough: Thomson Carswell, 2006) at 29-4 – 29-5: 

The exploitation of a provincially-owned resource can be 
controlled by the province, either by the province directly 
producing and selling the resource, or by the province granting 
permits, leases or licences that authorize private firms to produce 
and sell the resource.  Obviously, the rate of production, the 
degree of processing within the province and (subject to market 
conditions) the price at which it is to be sold can be controlled by 
the province as proprietor... A province can profit from the 
exploitation of provincially-owned resources in a variety of ways: 
by direct sales or by licence fees, rents or royalties. 
 

31. To distinguish between a proprietary charge and a tax, a court must ask 

whether payment would be owed to the Crown if the transaction at issue were 

purely private and the Crown was not selling its own property:  

The difference between a proprietary charge and a tax can be 
illustrated in this case by the different treatment accorded Crown 
and private timber, harvested by the same company and milled at 
the same sawmill. Under the Act, the harvester of Crown wood 
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must pay all of the charges discussed above. However, the 
harvester of private wood is liable to pay none of these charges – 
that harvester must pay whatever fees are agreed to with the 
owner of the private land. 

Boniferro Mill Works ULC v Ontario, 2009 ONCA 75 at para 32 
[quoting the Crown factum in that case] 

 

32. The Manitoba Court of Appeal has upheld a markup similar to the one at 

issue in this case as a valid proprietary charge. That regime permitted a private 

company to act as the government body’s agent to purchase alcohol directly 

from a manufacturer, and then in turn required the remission of a markup to the 

government body upon the sale of such alcohol to the public.  

DFS Ventures Inc v Manitoba (Liquor Control Commission), 2001 
MBQB 245 [“DFS QB”] at paras 28, 57-62 

 

33. In affirming the validity of such a scheme, the Manitoba Court of Queen’s 

Bench, upheld by its Court of Appeal, relied on comments made by the 

Supreme Court in Air Canada. That case concerned the LCBO’s ability to 

impose a markup on imported alcohol sold to passengers in-flight. While the 

LCBO held legal title to the alcohol pursuant to the federal statutory framework, 

the alcohol never physically passed through an LCBO facility. In considering the 

application of this regime to federal undertakings, Justice Iacobucci commented 

that “it is entirely within a province’s competence to charge a markup on liquor 

purchased within its boundaries”.  

Air Canada v Ontario (Liquor Control Board), [1997] 2 SCR 581 at 
para 2 

DFS Ventures Inc v Manitoba (Liquor Control Commission), 2003 
MBCA 33 at para 76 

DFS QB, supra at para 61:  
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The markups are proprietary charges and are neither direct nor 
indirect taxes. If the Supreme Court of Canada had no problem in 
finding that the LCBO was entitled to make a profit on liquor that it 
had not supplied, I conclude that it is entirely within the 
competence of the [Manitoba Liquor Control Commission] to 
charge a markup on liquor that it sold to DFS. 
 

D. The impugned payments are proprietary charges made to the LCBO 
pursuant to the sale of its property 

34. The Applicant is not compelled by statute to make payments to the 

LCBO. The relevant legal framework is its contract with the LCBO and its retail 

store authorization issued by the AGCO. These documents leave no doubt that 

when a customer purchases alcohol from the Applicant’s store, they are buying 

the property of the LCBO. Once a sale is complete, the money paid for the 

alcohol is already the property of the LCBO, minus the specified deductions. 

The remittance is simply the act by which the Applicant transfers money to the 

LCBO which already belongs to the LCBO under the terms of the contract.  

Distillery Retail Store Sales Agreement, Exhibit G to the Affidavit of 
Rebecca Castillo sworn October 6, 2015; AGCO Record at Tab G 
(“Sales Agreement”) 

Terms and Conditions for an On-Site Distillery Retail Store, Exhibit J 
to the Affidavit of Rebecca Castillo sworn October 6, 2015; AGCO 
Record Tab J (“Authorization”)  

 

35. The Applicant executed a Distillery Retail Store Sales Agreement with the 

LCBO on May 17, 2013. The validity of this agreement under contract law is not 

disputed in this proceeding. The third section of the Sales Agreement is entitled 

“Sale and Transfer of Products”. Clause 3.4 clearly states that “[o]n transfer of 

the Products to the Retail Store, the title to such Products shall thereupon vest 

in the LCBO”. Consistent with this transfer of title, clause 3.5 specifies that “[the 
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Applicant] shall accept such Products as consignee and shall hold such 

Products for sale in the Retail Store” [emphasis added].  

Sales Agreement, section 3  

 

36. The next section is “Disbursement of Proceeds of Retail Sale”. Clause 

4.1 describes how “[the Applicant] shall collect, on the LCBO’s behalf, the 

proceeds of each sale of Product in the Retail Store” and specifies that “[a]ll 

proceeds collected on the LCBO’s behalf are the property of the LCBO”. The 

subsequent clauses set out which deductions the Applicant may make from the 

purchase price paid for the alcohol products, such as the agreed amount the 

LCBO owes the Applicant for the original transfer of title as well as a 13% 

commission in consideration of the Applicant’s actions as agent. 

Sales Agreement, sections 4.3, 4.4, 5.1 

 

37. The terms of the Sales Agreement are also given the force of public law. 

It is a requirement of the Applicant’s authorization, as required under the LCA, 

that it enter into such an agreement on terms satisfactory to the LCBO. A 

separate term of the authorization requires that the Applicant only place in its 

store those products that have been purchased by the LCBO. The authorization 

issued under the authority of clauses 3(1)(e) and 3(2)(a) of the LCA indicates on 

its face that it may be revoked or suspended if the Applicant breaches any 

provision of its contract with the LCBO. 

Authorization, ss 4-5, 17(9) 

LCA, ss 3(1)(e) and 3(2)(a)  
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38. On this basis alone, the Applicant’s challenge can be dismissed. The 

payments that it is contractually obligated to make to the LCBO are simply the 

remittance of the LCBO’s own property, pursuant to the terms of a valid 

contract. The remittance of a Crown corporation’s own property does not 

engage section 53 of the Constitution Act, 1867.   

39. The Applicant argues that the analysis from DFS Ventures does not apply 

because DFS physically purchased alcohol from the Manitoba Liquor Control 

Commission (MLCC). This is incorrect. As the Court of Queen’s Bench noted: 

“DFS has been, and is required to purchase the liquor it sells from the MLCC. 

Recently, it has allowed DFS to also arrange for liquor purchases directly, but as 

an agent of the MLCC.” Indeed, the terms of the Manitoba statute only 

authorized DFS to operate a duty free store as an agent of the MLCC. 

Therefore, both DFS Ventures and the case at bar involve a proprietary charge 

based on the transfer of title without a physical transfer. The Applicant further 

argues that DFS Ventures is distinguishable because Ontario has separated the 

functions of the AGCO and LCBO. This public policy choice has no bearing on 

the issue of proprietary charges.  

DFS QB, supra at paras 28, 61 

Anisman v Canada (Border Services Agency), 2008 FC 1304, rev’d 
2010 FCA 52 but not on this issue, at para 8: 

… the collection of a provincial mark-up on liquor is not a tax. 

Liquor Control Act, CCSM 1988, c L160, s 17(6)  

Factum of the Applicant at para 89 

 

40. The Applicant relies on the CIGOL decision, which is the only case to 

date in which the Supreme Court held that a purported proprietary charge was in 
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pith and substance a tax. But the proprietary charge paid to the LCBO by the 

Applicant is distinguishable from the tax at issue in CIGOL, which was a royalty 

surcharge imposed by legislation of the value of 100% of the value of a barrel of 

oil over a defined price.  

Factum of the Applicant at paras 52, 90 

Canadian Industrial Gas & Oil Ltd v Saskatchewan, [1978] 2 SCR 545 
[“CIGOL”] at 561-562 and 596 

 

41. First, it was an offence under the CIGOL legislation to cease oil 

production. Hence the surcharge was truly coercive, because regulated entities 

could not exit the market if they found the terms of the charge unfavourable. 

There is no such compulsion concerning the production of Ontario whiskey. The 

Applicant is free to cease production at any time.  

CIGOL, supra at 564, 578 

 

42. Second, the CIGOL surcharge was imposed by legislation on those 

producing oil on Crown and private land alike. The Supreme Court noted that 

the surcharge therefore “touches persons who are not in any contractual 

relationship with the Crown”. Here, the LCBO payments are only owed by those 

who enter into a contract with the LCBO.  

CIGOL, supra at 562, 595 

 

43. Third, the CIGOL surcharge forfeited 100% of the value over the defined 

price to the Crown. This feature played a large role in the Court’s distinction 

between the surcharge and traditional royalties for access to resources on land. 
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The LCBO charge, like traditional royalties, is only for a fraction of the retail 

purchase price. It does not provide for an unlimited charge over a set price.  

CIGOL, supra at 566, 594, 596 

 

44. Finally, the CIGOL legislation unilaterally imposed a dramatic change in 

conditions on existing market participants. Indeed, the surcharge was premised 

on an industry-wide expropriation of assets. In contrast, Mr. Benoit has testified 

that he was perfectly aware of the regulatory requirements under which he 

planned to operate his business, including the LCBO remittances. The Applicant 

submitted a detailed business plan which envisioned how it could operate 

profitably while remitting the necessary payments to the LCBO. The evidence of 

the AGCO and LCBO shows that the general regulatory structure applicable to 

the Applicant has not changed since on-site distillery stores were first permitted 

in 1994. Expropriation plays no role in that structure. 

CIGOL, supra at 560-561, 566, 577 

Application for an On-Site Distillery Retail Store Authorization, 
Exhibit E to the Affidavit of Rebecca Castillo; AGCO Record Tab E 

Application for a Manufacturers’ Licence, Exhibit C to the Affidavit of 
Rebecca Castillo; AGCO Record Tab C 

Affidavit of Rebecca Castillo at paras 10-16 

Affidavit of Ian Loadman at paras 25-32 

Cross-Examination of Charles Benoit at Q85, 88, 89, 96 

 

 

45. The AGCO requires distilleries to enter into such contracts pursuant to its 

statutory authority to impose conditions on licensees. However, the existence of 

a statutory framework that leads to proprietary charges does not affect the 
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validity of the charges. In Boniferro, the Court of Appeal for Ontario upheld such 

a charge on timber on Crown land that was levied pursuant to statute. While the 

Crown is not required to legislate in order to dispose of public property, the fact 

that the Crown has chosen to do so through legislation does not convert the 

charge into a tax. Similarly, the markup in DFS Ventures was set by the 

Manitoba Liquor Control Commission pursuant to its statutory framework.  

Boniferro, supra at paras 12, 34, 39 

DFS QB, supra at para 7 

See also Smylie v R, [1900] OJ No 19 (CA) 

G.V. La Forest, Natural Resources and Public Property under the 
Canadian Constitution (Toronto: University of Toronto Press, 1969), 
at 16 - 23 

 

46. The remittances owed by the Applicant are indistinguishable from the 

payments in DFS Ventures and Air Canada, which were valid proprietary 

charges. They are readily distinguishable from the tax imposed in CIGOL. There 

is no conflict between the remittances and s. 53 of the Constitution Act, 1867. 
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ORDER REQUESTED 

47. Ontario requests that this Court dismiss the application and seeks costs 

on a partial indemnity basis.  

ALL OF WHICH IS RESPECFULLY SUBMITTED THIS 21ST DAY OF 
DECEMBER, 2015. 
 
       __________________________ 
       Michael Dunn 
 
       __________________________ 
       Padraic Ryan 
  
       Counsel for the Respondent, 
       Her Majesty the Queen in right  

of Ontario 
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