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18 September 2020 
 
The Senate Committee - Aboriginal Flag Inquiry  
 
Dear Senator McCarthy and Select Committee Members  
 
Firstly I congratulate the Senate Committee for holding this important public 
hearing and for giving ALL Australians an opportunity to make a submission 
regarding the use of the Aboriginal Flag. I am concerned however that the short 
timeframes as well as the social isolation restrictions have imposed an 
unrealistic timeframe for the broader community to participate in and respond 
to the terms of reference especially those that live in rural and remote areas 
around Australia.  
 
I acknowledge those that have spoken to the Committee this week and those 
that have also submitted a written response. I was born on the lands and rivers 
of the Taurnarung People in Country Victoria and now live on the lands of the 
Kabbi Kabbi Gubbi Gubbi People in Queensland. My working and walking tracks 
have taken me throughout the lands of many of our First Nations People’s 
countries in Australia and First Nations Peoples Lands around the World. I have 
many close Aboriginal and Torres Strait Islander Elders and Friends who are 
Small Business Owners and Work Colleagues. Many have shared with me their 
personal stories of struggle, racism and discrimination and I have mentored, 
supported and most importantly celebrated the achievements of so many 
more. 
  
My early working years were on construction and mining camps throughout 
Queensland and New South Wales often in rural and remote areas. During 
1984-2013 I also worked in the Queensland State Government in various 
Departments including Emergency Services, Families, Youth and Community 
Care, Foster Care, Juvenile Justice, Youth Detention, Disability / DATSIP and 
Housing and Public Works as a Senior Advisor / Principal Internal Auditor. I also 
worked on the establishment of the Qld Whole of Government Intellectual 
Property Register so while I do not profess to be an Intellectual Property expert 
I do have knowledge of the Intellectual and Moral Copyright provisions and the 
processes involved in commercialisation IP and the collection and payment of 
royalties. 
 
During these 29 years I was involved in many significant policy initiatives and 
legislative reforms that impacted on our Aboriginal and Torres Strait Islander 
People and their Communities. Some of these including: the Royal Commission 
into Aboriginal Deaths In Custody, the Cape York Justice Study by Justice Tony 
Fitzgerald, the Qld Governments 'Meeting Challenges, Making Choices Plans 
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responses including the imposed alcohol management plans in remote communities in Cape 
York (where I worked on secondment) reviews of the Diversionary Centres in Queensland and 
assisted with the development of strategies, timeframes, budgets and resources for the 
implementation of Safer Communities with New Opportunities Regional Blueprints addressing 
Indigenous Homelessness. Over these years, I reported to many different Ministers and 
Directors-General and many changes of government. I have seen the failure of the 
implementation of many of these initiatives. I have seen the impact of those who struggled to 
get back their stolen wages and those who searched for their families who were separated 
and many who were removed to Aboriginal Missions. These are all living memory issues not 
something that has been read from a report or the archives.  
 
Along with my Aboriginal and Torres Strait Islander Friends I marched in Brisbane, became 
involved in drafting Reconciliation Action Plans, attended Indigenous Pathways Conference 
and others that related to the escalation of domestic and family violence. I have listened to 
those that have been incarcerated and the families that have tried to support them. I have 
also been absolutely disgusted in the way that many of my Aboriginal Friends in particular 
those that were treated in various government departments. These people held Senior 
Executive Positions and had a very lived experience of culture, lore, community and country.  
 
I remember the emotional impact of PM Kevin Rudd’s Apology and thought with tears in my 
eyes that at last the Federal Government acknowledged some of the atrocities that had 
impacted on so many Aboriginal and Torres Strait Islander People’s lives and the 
intergenerational trauma that still exists. I attended Sorry Day gatherings and NAIDOC 
Celebrations. I have despaired at the lack of implementation of Recommendations from 
reports on Stolen Generation and the failure of Bringing Them Home and Closing The Gap 
despite millions of dollars being expended and it still distresses me. Of recent times though 
the findings from the Royal Commission into Institutional Responses to Child Sexual Abuse 
and the National Redress Scheme are the most heart breaking of all. How could this have 
happened and more importantly just who needs to be held accountable? 
 
In my 40 years of community volunteering I have had a chance to support grass roots 
initiatives to support early education and literacy initiatives for Aboriginal Children living in 
rural and remote communities, sponsored scholarships and assisted career progression 
through mentoring programs and organised a retreat for the Elder Women from Cherbourg to 
have a break from family and looking after kids. In short I have had a lived experience of 
Standing With and Walking With my Aboriginal and Torres Strait Islander Family and Friends. 
These social changes and challenges have occurred in my life time. I will never forget listening 
to a Young Aboriginal Women who was the same age as I was then in 1990 (30 years) tell me 
her life story that our Aboriginal People did not get the right to vote in their own country until 
the 1967 Referendum, add to that the stories of the Black Diggers that I shared when I visited 
Canakkale (Gallipoli in 2015) and I seriously ask myself just what the hell was going on in our 
Parliaments and Government Departments that these struggles still go on today. 
 
It is with Gilbruk (respect) that I acknowledge, Mr Harold Thomas, a Luritja man from the 
Northern Territory who is recognised as designing the flag in 1971 and its first appearance at a 
Land Rights March in Adelaide. I am aware that Mr Thomas gave the cloth flag to Mr Gary 
Foley in 1972 and that it was adopted by the Aboriginal Tent Embassy in Canberra.  
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The 1970’s escalated civil rights movements around the world and the freedom fighters in 
Australia who travelled from all over the country came together in Canberra to protest and  
form the Aboriginal Tent Embassy outside of Parliament House. These issues were also at the 
forefront of the political agenda and despite some of the ongoing hardships who could forget 
the historic efforts of Mr Vincent Lingiari and many others, who believed in a future that our 
Aboriginal People and their Culture would be Respected, Acknowledged and Valued. 

It is my understanding that Mr Thomas had not taken any action to formally be identified as 
the original designer and copyright holder of the Aboriginal Flag until the Federal Government 
by proclamation in July 1995 decided to make the Aboriginal Flag and the Torres Strait 
Islander Flag’s National Flags of Australia. How those who were responsible for the decision 
making failed to actually consult with Mr Thomas regarding the use of the design of the flag 
still makes me shake my head. My understanding is that Mr Thomas challenged this 
government decision and that the Federal Court granted him copyright ownership in 1997 and 
that he took this action to protect the flag from misuse and abuse and not to profit from the 
reproduction of sales. 

There does not appear to be any records publicly available as to whether there was some kind 
of compensation paid, nor is there any information regarding how much money Mr Thomas 
has received from the royalties from the sale and use of the Aboriginal Flag and other 
merchandise that is has been reproduced on. Under the provisions of copyright Mr Thomas is 
legally entitled to negotiate license agreements as he chose to and that for many years there 
had been no problems within the community regarding these matters until the Parliamentary 
Inquiry into The growing presence of inauthentic Aboriginal and Torres Strait Islander 'style' 
art and craft products and merchandise for sale across Australia commenced in 2017. 162 
Written submissions were presented, exhibits and video’s with hundreds of people concerned 
about these issues attended Public Hearings. I also refer to Submission 49 submitted by Birubi 
Art Pty Ltd Ben Wooster to this Committee And specifically his comments ... 

An examination of the prevalence of inauthentic Aboriginal and Torres Strait Islander 
‘style’ art and craft products and merchandise in the market; Quite frankly there is 
an extraordinary amount of product for sale on Australian retail tourist outlet 
shelves purporting to be “Aboriginal Art” that is completely devoid of any input from 
any indigenous artist, ever. This is an appalling situation, however, it is not a lost 
battle. Authentic artists, and those ethical people assisting them in their 
collaborations, are all the victims of fake, and ripped off art. Because they rely on 
their respective work for their very livelihood, they are in an undeniably strong 
position to identify inauthentic products. They continually see the products they 
produce being copied by unscrupulous operators. This practice needs to be stopped, 
operators and artists following sound ethical business practices need protection and 
assistance, and, the copiers need to be firstly identified, then abruptly stopped. 
Therefore steps should be taken to harness such expertise by a governing body or 
association (subsequently discussed further in my submission). 

file:///C:/Users/user2/Downloads/Submission%2049%20Birubi%20Art%20(as%20published)%20(4).pdf 
 
It was during the time of the Parliamentary Committee Hearing that the ACCC investigated 
Birubi Art Pty Ltd. for the importation of fake art from Indonesia and selling these items with 
labelling that inferred that is was hand painted by Aboriginal Artists in Australia. 60 mins 
covered this investigation and also reported on these issues. The Federal Court imposed a fine 
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of $2.3 million dollars on Birubi Art Pty Ltd which had conveniently gone into voluntary 
liquidation just prior to the final judgement being delivered. I was advised by the Liquidator 
that was appointed that the products of Birubi Art Pty Ltd were purchased at fair value by 
Gifts Mate (a Company owned by Mr Wooster).  
 
I find it ironic that the owner of one company could go into voluntary liquidation and then 
purchase the products and sell them in his other company which is in exactly the same 
building and location as Birubi Arts Pty Ltd was. One of the sad outcomes from both the 
liquidation and the outcome of the inquiry was that those who had purchased the ‘fake art’ 
(or misleadingly labelled) items believing them to be authentic Aboriginal Hand Painted in 
Australia Authentic Art were unable to get a refund. The $2.3 million has never been paid 
either so I am not sure what kind of message this sends to other business the community 
including all those who spoke to the Parliamentary Committee on the importation of fake art? 
 
I note that Mr Ben Wooster owner of Gifts Mate and Co-Owner of WAM Clothing) made a 
statement to the Parliamentary Committee on Monday 14 September which is included in his 
submission to the Committee and below: Aboriginal Flag Submission 3 
 
Relationship with Birubi Art Pty Ltd  
10. There has been some recent media attention on the relationship of Gifts Mate Pty Ltd, 
WAM Clothing Pty Ltd and Mr Wooster to Birubi Art Pty Ltd. Mr Wooster thanks the 
Committee for the opportunity to make this submission and to set the record straight in 
relation to Birubi Art Pty Ltd. Mr Wooster is a former director of Birubi Art Pty Ltd.  
 
11. Birubi Art Pty Ltd was prosecuted by the Australian Competition and Consumer 
Commission in the Federal Court of Australia in 2018 for making implied representations that 
certain products were handmade or painted by an Aboriginal person and/or were made in 
Australia when they were not (“the Proceeding”). Birubi Art Pty Ltd defended the Proceeding 
on the basis that the implied representations were not made.  
 
12. In a judgment delivered by Justice Perry in October 2018, Birubi Art Pty Ltd was found to 
have made some of the implied representations (see ACCC v Birubi Art Pty Ltd [2018] FCA 
1595). Importantly, in her reasons for judgment, Justice Perry said at [14] that “It is important 
to emphasise that in making these findings, I have not found that Birubi had any intention to 
mislead potential purchasers of the Products…nor was there any challenge to the literal truth 
of the express representations made on the Products such as the representation made on 
some of the products that royalties were paid to the Aboriginal artist whose work had been 
reproduced on those products”.  
 
13. No complaints were ever made by the ACCC against Mr Wooster personally 
 
In contrast the ACCC issued a media release on 26 June 2019 with the following comments: 
 
26 June 2019 
The Federal Court has ordered Birubi Art Pty Ltd (in liquidation) to pay $2.3 million for making 
false or misleading representations about products it sold in breach of the Australian 
Consumer Law. 
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In October 2018, following action by the ACCC, the Federal Court found that Birubi falsely 
claimed that products it sold were hand painted by Australian Aboriginal persons and made in 
Australia when that was not true. 

Birubi supplied almost 50,000 boomerangs, bullroarers, didgeridoos and message stones to 
retail outlets across Australia between July 2015 and November 2017. 

These products featured images, symbols and designs associated with Australian Aboriginal 
art and words such as ‘Authentic Aboriginal Art’, ‘Hand Painted’, and ‘Australia’, but were all 
made in Indonesia.  

“This penalty sends a strong message to anyone considering selling fake Australian Aboriginal 
style art as the genuine article,” ACCC Commissioner Sarah Court said.   

The Court noted the importance of the deterrent effect of the penalty imposed not only in 
relation to economic harms impacting Indigenous Australians, but also the social and cultural 
harms which may flow from businesses misrepresenting the provenance of Indigenous art and 
artefacts. 

“Birubi’s actions were extremely serious. Not only did they mislead consumers, they were liable 
to cause offence and distress to Australian Aboriginal people,” Ms Court said. 

“Engagement in the Indigenous Australian art industry is extremely important to a significant 
number of Australian Aboriginal people, especially those in remote regions.” 

“The ACCC took this action because the misleading conduct has the potential to undermine the 
integrity of the industry and reduce opportunities for Australian Aboriginal peoples,” Ms Court 
said. 

“The ACCC will be monitoring traders of Indigenous Australian style art and souvenirs to 
ensure confidence in the Indigenous Australian art industry. We will take action against those 
who mislead consumers about the nature of their products.” 

The Court also ordered Birubi to pay costs. 

Background: 

Birubi was a wholesaler of Australian souvenir and Australiana products based in Kippa-Ring, 
Queensland. Birubi is currently in voluntary liquidation. 

The ACCC instituted proceedings against Birubi Art Pty Ltd in March 2018. 

The proceedings form part of the ACCC’s work addressing conduct impacting Indigenous 
Australians, which is an enduring priority for the ACCC. 
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Samples of artwork sold by Birubi are below: 

 
 
The inscription on the label: Aboriginal artwork in the written language of the Australian 
Aboriginal people developed and passed on through the generations spanning over 50,000 
years of Aboriginal Culture. The artworks depicted on this artefact signify he Aboriginal 
peoples relationship with the land and their ancestral spirits. This piece has been individually 
hand crafted and painted. 
https://www.accc.gov.au/media-release/23m-penalty-for-fake-indigenous-australian-art 
 
Further Investigations were also undertaken by 60 Minutes Journalist Liam Barlett 
 
How Indigenous elders create authentic Aboriginal art on 20 June 2018 
Top End artist, Banduk Marika shares her concerns regarding what she calls Cultural Theft 
https://www.youtube.com/watch?v=OT2GQdhtikU 
 
Aboriginal Art Scam aired on 25 July 2019 
 https://www.youtube.com/watch?v=7qaj5Ks6Xr4 
 
 

I will leave it to people to make up their own minds where the Truth lies in all this but I do 
know the impact that this had on friends of mine Small Business Owners Michael and Jolaine 
Connolly from Dreamtime Kullilla Art who Spoke Out Publicly about the sale of these fake art 
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items in my local community and faced legal charges for “defamation and loss of income.” If 
anyone has been subjected to a loss of income it would be them however they will be making 
their own submission and outlining the key issues.  
 
While the legal processes regarding copyright ownership are clear and Mr Thomas has the 
legal right to engage in copyright license agreements with whomever he chooses it is the 
impact that this has had on other Aboriginal Artists and Small Business Owners like Michael 
and Jolaine and Laura Thompson from Clothing The Gap who find it both offensive and 
exploitative to pay a non-indigenous owned company a commission to use what they consider 
is their Aboriginal Flag.  
 
This situation has caused great anxiety and distress amongst the Aboriginal Community and 
others like myself who work with and supporting Aboriginal People and their businesses. I 
take great pride in taking overseas visitors to meet with our local Aboriginal People and 
continue to do what I can to educate my global community on the hardships and suffering 
that has occurred in the past and still continues today. Australia does have a shared history 
and I know that our Aboriginal People are very proud of their Aboriginal Flag. I too would 
welcome changes to the current copyright arrangements to enable non-commercial use 
without cost or on unreasonable terms.  
 
I understand that Minister Wyatt is currently in negotiations with Mr Thomas and the 
Copyright License Holders and trust that a mutual agreement can be reached to preserve Mr 
Thomas interests and free the flag for no expense for non-commercial purposes. 
 
I look forward to reading the report and the recommendations made by the Committee. 
 
Please don’t let this all be a waste of time and just another process that has not outcome. 
 
 
With Gilbruk (Respect) 
 
Chris Knight 
Director, Inspirational Connections 
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