
  

 

 

 

 

 

 
Indigenous Art Code submission to the Senate Select Committee on  

the Aboriginal Flag 
 
Thank you for the opportunity to provide a submission to this inquiry.  
 
The Indigenous Art Code works to assist and support Aboriginal and Torres Strait 
Islanders artists to exercise and maintain agency in the decision-making around the 
commercial arrangements they enter into. 
 
Establishment and purpose of the Indigenous Art Code 
 
The Indigenous Art Code (IartC) was formed in 2010 as a recommendation of the 2007 
senate inquiry, Indigenous Art - Securing the Future Australia’s Indigenous visual arts and 
craft sector. The Indigenous Art Code is a voluntary industry code of conduct. 
 
The purpose of the Code is to establish standards for dealings between Dealers and 
Artists to ensure: 
(a) fair and ethical trade in Artwork; 
(b) transparency in the process of promotion and sale of Artwork; and 
(c) that disputes arising under the Code are dealt with efficiently and fairly. 
 
Membership of the Indigenous Art Code 
 
208 Aboriginal and Torres Strait Islander artists are members of the Indigenous Art Code. 
183 dealers are current members of the IartC. This includes 69 art centre dealer members, 
who each represent their own artist members. There are currently 41 supporter members. 
Dealer membership and supporter membership is renewed annually and an annual fee is 
charged. Artist membership is free and does not require renewal.  
 
A register of all current members is accessible via www.indigenousartcode.org 
 
Any Aboriginal or Torres Strait Islander artist can receive support from the IartC whether 
they are a member or not.  
 
It is noted that copyright holder of the Aboriginal flag design, Mr Harold Thomas is not an 
artist member of the IartC.  
 
It is also noted that WAM Clothing, Flagworld and Gifts Mate are not dealer members of 
the IartC. 
   
 
 
 
Support offered to artists 
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The IartC assists, works with and advocates for any Aboriginal or Torres Strait Islander 
visual artist seeking support from the organisation. We support artists to exercise and 
maintain agency in the decision-making around the commercial arrangements they enter 
into. We also regularly support artists to access transparent information around 
commercial arrangements where they are seeking clarity. These arrangements are often 
concerned both with the sale of original works of art and licensing arrangements. 
 
Fake Art Harms Culture campaign 
 
In 2016 the IartC in partnership with Arts Law Centre of Australia (Arts Law) and Copyright 
Agency launched the Fake Art Harms Culture campaign. One of the outcomes of that 
campaign was the parliamentary inquiry looking at the growing presence of inauthentic 
Aboriginal and Torres Strait Islander 'style' art and craft products and merchandise for sale 
across Australia. The committee tabled its report in December 2018. This month the 
Government responded to this report, by among other things committing to an intention to 
explore the possibility of standalone legislation to protect Indigenous cultural and 
intellectual property rights. 
 
The Fake Art Harms Culture campaign and the subsequent inquiry has also resulted in a 
considerable growth in Aboriginal and Torres Strait Islander artists seeking IartC support to 
pursue their legal rights in regards to unfair licensing arrangements. The IartC regularly 
support artists to access legal advice through referrals to Art Law’s Artists in the Black 
program. In these matters whilst the artwork is genuine, the deal itself may be fake or 
simply grossly unfair. It is crucial that all artists are supported to seek accessible 
independent legal advice on all agreements before they are entered into. We also refer 
artists to the Copyright Agency where they receive requests from third parties to use or 
reproduce their works. 
 
It is also noted that in 2019 the Federal Court ordered Birubi Art Pty Ltd to pay a $2.3 
million fine for its breach Australian Consumer Law. This finding was as a result of action 
taken by the Australian Competition and Consumer Commission (ACCC) against Birubi Art 
Pty Ltd, for misleading and deceptive conduct and false and misleading representation in 
relation to thousands of fake Aboriginal-style merchandise. As has been noted by previous 
witness Robyn Ayres, CEO of Arts Law, Birubi Art Pty Ltd went into voluntary liquidation 
and the fine imposed by the Court has never been paid. As noted in evidence provided to 
the Committee last week, the former director of Birubi Art, is now a director of both Gifts 
Mate and WAM Clothing, which have exclusive licenses for reproducing the Aboriginal flag 
on clothing and merchandise.  
 
These issues are regarded as connected and relevant by many of the IartC’s stakeholders. 
The non-payment of the fine has caused considerable concern and distrust within the 
community. Nevertheless it is necessary to make clear that outside opinions about the 
owners of the organisations Mr Thomas has chosen to enter into agreements with do not 
negate or override his agency in making these decisions. 
 
 
 
 
Aboriginal Flag 
 
It is noted that matters concerning the copyright and licensing arrangements for 
the Aboriginal flag design chiefly relate to Copyright Law and contractual arrangements. In 
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this regard we support the written submissions to the committee of Arts Law and Copyright 
Agency. 
 
Specifically the Indigenous Art Code supports Arts Law’s assertion that: 
 

It is fundamental to the protection of all artists' rights that Australia maintain a strong 
system of copyright protection. Any erosion of an artist's intellectual property rights, 
and by extension their potential income streams, will negatively affect Australia's 
arts community. 
 
As the owner of the copyright in the design of the Aboriginal Flag, Mr Harold 
Thomas has a legal right to decide how his intellectual property is used and by 
whom, and to receive compensation for this use. While some people, including 
within the Aboriginal community, may not agree with Mr Harold Thomas's choices, 
these rights must be recognised and respected. 

 
This is whilst acknowledging, as the Arts Law submission does, that there is considerable 
concern and distress within particularly the Indigenous community about the fact the 
Aboriginal Flag is not freely available for use even by Aboriginal people and organisations. 
 
The Indigenous Art Code is of the firm position that any solution must protect and 
guarantee Mr Thomas’s rights and maintain and support him to exercise agency in 
decision-making around the commercial arrangements he enters into. Any solution 
proposed by Government must be arrived at in collaboration and partnership with Mr 
Thomas as copyright holder. 
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