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About NACCHO 

NACCHO is the national peak body representing 143 Aboriginal Community Controlled Health 
Organisations (ACCHOs) Australia wide on Aboriginal and Torres Strait Islander health and wellbeing 
issues. NACCHO’s work is focussed on liaising with governments, its membership, and other 
organisations on health and wellbeing policy and planning issues and advocacy relating to health 
service delivery, health information, research, public health, health financing and health programs. 

Our Members provide about 3.1 million episodes of care per year for around 350,000 people across 
Australia, which includes about 800,000 episodes of care in very remote and outer regional areas.  

Sector Support Organisations, also known as Affiliates, are State based and also represent ACCHOs 
offering a wide range of support services and Aboriginal and Torres Strait Islander health programs to 
their Members including advocacy, governance training and advocacy on State and Territory 
Government health care policies and programs.  

Affiliates also support ACCHOs to deliver accessible, responsive, and culturally safe services for 
Aboriginal and Torres Strait Islander people. The leadership and support provided by Affiliates 
strengthens governance and financial expertise in the Aboriginal and Torres Strait Islander community 
controlled health sector. Affiliates provide a strong interface for the Aboriginal and Torres Strait 
Islander community-controlled health sector with the national reform agenda occurring in the health 
system. Together NACCHO and Affiliates harness better coordinated, more cohesive and cost-effective 
mechanisms for stakeholder and community engagement on Aboriginal and Torres Strait Islander 
health issues, and providing advice to Federal, State and Territory Governments.  

ACCHOs range from large multi-functional services employing several medical practitioners and 
providing a wide range of services, to small services which rely on Aboriginal Health 
Workers/Practitioners and/or nurses to provide the bulk of primary care services, often with a 
preventive, health education focus. Our 143 ACCHOs operate approximately 700 facilities, including 
about 450 clinics. ACCHOs and their facilities and clinics contribute to improving Aboriginal and Torres 
Strait Islander health and wellbeing through the provision of comprehensive holistic primary health 
care, and by integrating and coordinating care and services. Many provide home and site visits; 
provision of medical, public health and health promotion services; Allied Health; nursing services; 
assistance with making appointments and transport; help accessing childcare or dealing with the justice 
system; drug and alcohol services; and providing help with income support.  

Across the sector we employ about 6,000 staff, 56 per cent of whom identify as Aboriginal or Torres 
Strait Islander, which makes us the second largest employer of Aboriginal and Torres Strait Islander 
people in the country. 

 

 

 

Any enquiries about this submission should be directed to: 

NACCHO 
Level 5, 2 Constitution Avenue 
Canberra City ACT 2601 
Telephone: 02 6246 9300 
Email: policy@naccho.org.au  
Website: naccho.org.au 
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Introduction  
NACCHO welcomes the inquiry into this important issue and appreciates the opportunity to contribute 

a submission to the Senate Select Committee on the Aboriginal Flag. In compiling this submission, we 

have received insightful contributions from our valued affiliates.  
 
The current licensing and copyright issues regarding the Aboriginal flag is causing anger, distress and 
bewilderment across the Aboriginal community. Recent testimony to Senate Select Committee by 
WAM,1 the Queensland company at the centre of this controversy, reveal that it has little 
understanding of the psychological and political damage their legal threats over licensing fees are 
causing. The current ability of WAM to commercially exploit this most recognisable Australian flag is 
opportunistic. The social capital of the flag has been built upon by the tireless efforts and struggles of 
the wider Aboriginal community over decades. For example, the use of the flag by the Aboriginal Tent 
Embassy, for the Land Rights movement, at countless protests and marches including the 1988 
Australian Bicentenary, and at the 2000 Sydney Olympics, all being examples of its widespread use.2  
 
Overview 
The Aboriginal flag is a symbol of unity and national identity for Aboriginal people and holds deep 
emotional and political significance. The flag represents the Aboriginal people of Australia and their 
spiritual connection with the earth and sun. Mr. Harold Thomas, a Luritja man from Central Australia, 
deliberately designed the flag with eye-catching and meaningful colours so it would stand out in the 
land rights protests of the 1970s. Aboriginal people have embraced and promoted it as their flag over 
fours decades. The flag gained national attention in 1972 due to its use by the Aboriginal Tent Embassy 
in Canberra,3 and it has become synonymous with the Aboriginal land rights struggle, self-
determination and Aboriginal identity.4 The flag is an iconic symbol for all Aboriginal people, despite 
their diverse cultures, and 2021 will be the 50th anniversary of its first use. The Aboriginal flag is also an 
official Australian flag under the Flags Act 1953 (Cth).5 The Aboriginal flag is flown alongside the 
Australian national flag and the Torres Strait Islander Flag, which is also an official flag of the 
Commonwealth.6  

Due to its unique historical story, and unlike any other Australian national flags, the copyright of the 
Aboriginal flag is owned by a private Australian citizen (Mr. Harold Thomas). In 1997, the Federal Court 
of Australia declared Mr. Thomas the designer and copyright owner of the Aboriginal flag.7 This 
copyright is protected by the Copyright Act 1968 (Cth).8 Mr. Thomas subsequently awarded exclusive 
licensing rights to Carroll & Richardson (Flagworld) and to Birubi Art.  

 
Under Australian law, [Mr. Thomas’] copyright will last for 70 years after his death and can be 
claimed by his heirs or anyone else to whom he might choose to assign it. Thomas can assert his 

 
1 Maddy King, Do you intend to answer any questions?’ WAM Clothing fronts Senate Committee on Aboriginal flag 
licence issues 14 September 2020, https://www.abc.net.au/triplej/programs/hack/%E2%80%98do-you-intend-to-
answer-any-questions%E2%80%99-wam-clothing-fronts-se/12663006= 
2 For example, the historic gold medal victory of Cathy Freeman which has become an iconic moment in Australian 
sporting history. 
3 Australian Institute of Aboriginal and Torres Strait Islander Studies, 
https://aiatsis.gov.au/explore/articles/aboriginal-flag 
4 Debra Jopson, 'Aboriginal Flag Has Many Roles, Says Designer', SMH 3/9/1994, 
https://www.ausflag.com.au/harold_thomas.asp 
5 Australian Government, Flags Act 1953 
Act No. 1 of 1954 as amended, Australian Government Federal Register of Legislation, 
https://www.legislation.gov.au/Details/C2008C00376 
6 NAIDOC, Indigenous Australian flags, 
https://web.archive.org/web/20110706125805/http://www.naidoc.org.au/about/indigenous-australian-flags/ 
7 Federal Court of Australia, Harold Joseph Thomas v David George Brown & James Morrison Vallely Tennant [1997] FCA 
215 (9 April 1997), http://www8.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/1997/215.html 
8 Australian Institute of Aboriginal and Torres Strait Islander Studies, 
https://aiatsis.gov.au/explore/articles/aboriginal-flag 
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rights against anyone making any copy of the flag, even if they are not selling it or using it 
commercially – this could even include bringing an action against someone with a tattoo of the 
flag.9  
 

Mr. Thomas has licensing agreements with three companies, ‘one to reproduce flags, and the others to 
reproduce the image on objects and clothing.’10 Mr Thomas has stated in the recent past that ‘just like 
any other creator, Indigenous artists had the right to make money by merchandising their art, whether 
that was done locally or overseas.’11 WAM Clothing12 acquired the clothing licence in November 2018 
and since that time, has threatened legal action against various businesses, including Aboriginal 
organisations.13 Ownership and copyright of the Aboriginal flag must be resolved by the Australian 
Government, with fair compensation for Mr. Harold Thomas.  
 
Key points 

• Aboriginal people have claimed, promoted and used the Aboriginal flag for over four decades as 
a symbol of struggle, justice, self-determination and identity. Aboriginal people have a deeply 
emotional connection with the flag, which is a powerful symbol of Aboriginal identity.  

• The Aboriginal flag is an official flag of Australia, see Flags Act 1953 (Cth).  

• Harold Thomas, the recognised copyright holder of the flag, negotiated licensing with WAM 
who have used legal threats against various entities, including Aboriginal organisations, over 
licensing. 

• The ACCHO sector raised the issue of WAM’s legal threats against Aboriginal organisations with 
the Hon. Ken Wyatt (Minister for Indigenous Australians) two years ago, before several football 
codes raised these issues.  

• The Australian Government, in consultation with the Aboriginal community, needs to resolve 
ownership and copyright of the Aboriginal flag so it is freely available for community use, in the 
same way as other official flags of Australia. 

 
Copyright of the flag  
The issue of appropriating the cultural symbols of Aboriginal and Torres Strait Islander people for 
commercial profit has been an ongoing area of controversy in Australia for years. Mr. Thomas has 
stated in relation to WAM that ‘it’s taken [him] many years to find the appropriate Australian company 
that respects and honours the Aboriginal flag meaning and copyright and that is WAM Clothing.’14 Mr. 
Thomas has negotiated a licensing arrangement with WAM which remains shrouded in secrecy as 
neither WAM, nor Mr. Thomas, wish to divulge details. It appears on any fair reading of recent 
statements, that WAM and Mr. Thomas view their licensing arrangement in purely commercial terms.  
 
These commercial arrangements seemingly benefit few people, and the precise financial arrangements 
appear unlikely to be voluntarily revealed to the public by the interested parties. WAM claims to be 
operating consistently with the agreement between themselves and Mr. Thomas.15 However, as noted, 

 
9 Isabella Alexander, ‘Explainer: our copyright laws and the Australian Aboriginal flag,’ The Conversation, 
https://theconversation.com/explainer-our-copyright-laws-and-the-australian-aboriginal-flag-118687  
10 Isabella Higgins, New licence owners of Aboriginal flag threaten football codes and clothing companies 
11 June 2019, https://www.abc.net.au/news/2019-06-11/new-licence-owners-of-aboriginal-flag-threaten-
football-codes/11198002 
11 Emily Smith, Indigenous flag designer says idea to police the authenticity of Aboriginal art is 'repugnant 13 
May 2018, https://www.abc.net.au/news/2018-05-13/indigenous-flag-designer-urges-against-police-authenticity-
art/9754504 
12 WAM Clothing, https://wamclothing.com.au/ 
13 Isabella Alexander, ‘Explainer: our copyright laws and the Australian Aboriginal flag,’ The Conversation, 
https://theconversation.com/explainer-our-copyright-laws-and-the-australian-aboriginal-flag-118687 
14 Lorena Allam, ‘Company that holds Aboriginal flag rights part-owned by man prosecuted for selling fake art’, 11 
Jun 2019, The Guardian, https://www.theguardian.com/australia-news/2019/jun/11/company-that-holds-
aboriginal-flag-rights-part-owned-by-man-prosecuted-for-selling-fake-art 
15 King, Do you intend to answer any questions?’ WAM Clothing fronts Senate Committee on Aboriginal flag licence 
issues 14 September 2020. 
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the details of this commercial agreement remain unknown to the Australian public. In the meantime, 
WAM has been able to commercialise images of the Aboriginal flag on clothing etc. while threatening 
various businesses and Aboriginal organisations with legal action over licensing infringements. WAM 
has already brought legal notices of copyright infringement against the AFL, the NFL and an unknown 
number against Aboriginal organisations. The ACCHO sector raised concerns about this problem with 
Ken Wyatt (Minister for Indigenous Australians) well before the issue gained wider media coverage 
because of the involvement of various football codes. In short, the Government has been slow to 
recognise the significance of this issue. Mr. Thomas holds the recognised copyright of the flag, but the 
situation being created by the licencing arrangements with WAM is untenable. The importance of the 
Aboriginal flag should not be sullied by commercial activities stifling its usage by Aboriginal Australians. 
The significance of the issue for Aboriginal people cannot be underestimated and the government 
needs to address the implications of licensing arrangements between WAM and Mr. Thomas. The 
government also needs to consider ways to address the ownership and copyright of the flag so that 
similar licensing issues do not remerge in the future. 
 
Fair Use 
The Australian Government is in negotiations with WAM about the licensing agreement, and Mr. 
Thomas has requested that these negotiations remain confidential. Discussions between WAM and the 
National Indigenous Australians Agency (NIAA) about acquisition of the flag’s copyright have been 
ongoing since June 2020.16 While it is positive that the Australian Government has finally recognised 
that the current licensing situation is untenable they have been slow to act, and these discussions have 
not included dialogue with relevant Aboriginal and Torres Strait Islander organisations. The recent 
exchanges between the Senate Select Committee on the Aboriginal Flag and WAM, who avoided 
answering basic questions or taking questions on notice, indicate the need for a wider, more 
transparent approach. This transparency needs to be evident in negotiations between the Australian 
Government and WAM, as these negotiations will ultimately decide how the Aboriginal flag will be used 
across a range of platforms moving forward.  
 
It should also be noted, WAM confirmed in August 2020 that their current merchandise bearing images 
of the Aboriginal flag is being made in Indonesia.17 The manufacture of these products in Indonesia 
appears to be inconsistent with respecting and honouring the history and symbolism of the Aboriginal 
flag. Mr. Ben Wooster, co-founder of WAM Clothing was previously a managing director of Birubi Art 
‘which went into liquidation following Federal Court action brought about by the ACCC’.18  

 
From July 2015 to November 2017, the ACCC says, Birubi sold more than 18,000 boomerangs, 
bullroarers, didgeridoos and message stones to retail outlets around Australia, featuring 
designs “associated with Australian Aboriginal art” and words such as “Aboriginal Art”, 
“genuine” and “Australia”, but which were actually made in Indonesia.19 

 

 
16 Rebecca Gredley, ‘Aboriginal flag copyright talks under way’, 14 September 2020, The Standard, 
https://www.standard.net.au/story/6923613/aboriginal-flag-copyright-talks-under-way/ 
://www.standard.net.au/story/6923613/aboriginal-flag-copyright-talks-under-way/ 
17 Darren Coyne, So, whose flag is it?: Non-Indigenous company says it is acting in the interests of the flag’s 
designer 12 June 2019, https://www.sbs.com.au/nitv/article/2019/06/12/so-whose-flag-it1 
17 Annabel Hennessy, ‘WAM Clothing confirms garments featuring Aboriginal flag all made in Indonesia as flag 
furore rages,’ 22 August 2020, The West Australian, https://thewest.com.au/news/social/wam-clothing-confirms-
garments-featuring-aboriginal-flag-all-made-in-indonesia-as-flag-furore-rages-ng-b881645280z 
18 Darren Coyne, So, whose flag is it?: Non-Indigenous company says it is acting in the interests of the flag’s 
designer 12 June 2019, https://www.sbs.com.au/nitv/article/2019/06/12/so-whose-flag-it1 
19 Allam, ‘Company that holds Aboriginal flag rights part-owned by man prosecuted for selling fake art’, 11 Jun 
2019, The Guardian. 
See also, Australian Competition and Consumer Commission (ACCC), $2.3M penalty for fake Indigenous Australian 
art 26 June 2019, https://www.accc.gov.au/media-release/23m-penalty-for-fake-indigenous-australian-
art#:~:text=The%20Federal%20Court%20has%20ordered,of%20the%20Australian%20Consumer%20Law. 
In October 2018, it was fined $2.3 million by the Federal Court of Australia. 
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Time to sort out the fair use of the Aboriginal flag design once and for all 
The current issues surrounding the licensing and copyright arrangements for the Aboriginal flag need a 
resolution. Neither Mr. Thomas, nor WAM, are responsible for the widespread social impact of this iconic 
flag, as noted, it has become so recognisable through the dedicated activism and sacrifices of so many in 
the Aboriginal community. The flag cannot continue to be in effect, privately owned. No one would 
suggest depriving Mr. Thomas of his rightful recognition and recompense as the designer, but the flag is 
for the many and not the few. Ownership and copyright must be taken over by the Australian 
Government. This process should be undertaken by an open and transparent process that includes the 
Aboriginal community in the discussions. If the current copyright holders refuse to negotiate in good 
faith, or make unreasonable demands for compensation, as a final resort, the Government should 
consider compulsory acquisition of licences and/or copyright. The flag needs to be as freely used within 
the Aboriginal and broader Australian community as possible. The rights and interests of the flag’s creator 
Mr. Thomas do need to be considered, but they cannot be at the expense of a sensible resolution and 
the best interests of the wider Aboriginal community. 
 
Conclusion 
Mr. Thomas has explained in the past that the purpose of the flag is to represent the Aboriginal people 
of Australia. At present it appears that this intention is being compromised by commercial 
considerations. The image of the Aboriginal flag is widely used across Australia in numerous ways, 
particularly by Aboriginal communities. It will continue to be used by these communities, and it is 
simply untenantable for the current licencing arrangements between Mr. Thomas and WAM to operate 
to the detriment of Aboriginal people, and other Australians, effectively stifling free use of the flag, and   
punishing Aboriginal organisations and communities for using their own flag. 
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