
 
 
 
 

22 September 2020 

 

Ms Sophie Dunstone 
Committee Secretary 
Senate Select Committee Inquiry on the Aboriginal Flag 

By email only: aboriginal.flag.sen@aph.gov.au  

 

Dear Committee 

Senate Select Committee inquiry on the Aboriginal Flag 

The Bar Association of Queensland (‘the Association’) thanks you for the 
invitation to contribute to the Senate Select Committee’s inquiry on the Aboriginal 
Flag (‘the Inquiry’). The matter was referred to our Indigenous Barristers 
Committee to assist with our response. 

The Inquiry’s terms of reference include: 

(a)     who benefits from payments for the use of the Aboriginal Flag design 
and the impact on Aboriginal organisations, Aboriginal communities 
and the broader Australian community of the current copyright and 
licensing arrangements; 

(b)     options available to the Government to enable the Aboriginal Flag 
design to be freely used by the Australian community, including: 

(i)           negotiated outcomes with licence and/or copyright holders: 

(ii)         the compulsory acquisition of licences and/or copyright, 

(iii)       ways to protect the rights and interests of the flag’s legally 
recognised creator Mr Harold Thomas; and 

(c)      any other matters relevant to the enduring and fair use of the Aboriginal 
Flag design by the Aboriginal and Australian community.  

a. Who benefits from payments for use of the Aboriginal Flag design; impact 
of current copyright and licensing arrangements on Aboriginal 
organisations and communities and the broader Australian community 

In response to the first issue, Harold Thomas benefits from payments for the use of 
the Aboriginal Flag given that he has granted exclusive licence agreements to 
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WAM Clothing and Flagworld Pty Ltd, both of which are run by non-Indigenous people and 
are not certified businesses with Supply Nation.  

Given that WAM Clothing and Flagworld Pty Ltd hold exclusive licences to reproduce the 
flag, any profits made as a consequence of selling products which feature the Aboriginal flag 
flow directly to WAM Clothing and Flagworld Pty Ltd.  

There is major concern by the Aboriginal community that WAM Clothing holds the 
worldwide exclusive licences given that one of its Directors was the sole Director of Birubi 
Art Pty Ltd (in liq).  There is community concern about the intention of WAM Clothing for 
the use of the licence and the financial impact that it has on Aboriginal artists and community 
generally.  Concern arises out of the Federal Court findings in the case of Australian 
Competition and Consumer Commission v Birubi Art Pty Ltd (in liq) (No 3) [2019] FCA 996. 

Historically, Harold Thomas allowed Aboriginal health and not-for-profit organisations to 
freely reproduce the flag. These arrangements have allowed the Aboriginal community to 
openly connect with a collective identity in circumstances where there is otherwise no 
homogenous tribal identity that exists in Australia. As a result of the licence agreements with 
WAM Clothing and Flagworld Pty Ltd, Aboriginal health and not-for-profit organisations can 
no longer reproduce the flag and have been issued cease and desist letters by WAM Clothing. 
This has jeopardised the economic sustainability of Aboriginal health and not-for-profit 
organisations who provide much needed support to Aboriginal people in the community, 
because many of their branding and products featured the Aboriginal flag. 

b. Options available to the Government to enable the Aboriginal Flag design to be 
freely used by the Australian community 

In response to the second issue, it is important that Harold Thomas is involved in any 
solutions proposed and implemented, given that he is the copyright owner.  It would be 
problematic to compulsory acquire the licences or copyright as this may have drastic 
consequences to the intellectual property rights of other Aboriginal artists. If this was to 
occur, it may reverse the important work done by Indigenous Art Code and Senate Committee 
findings set out in the Report on the impact of inauthentic art and craft in the style of First 
Nations peoples.  

There is a need to enter open dialogue with the wider Aboriginal community and with Harold 
Thomas to identify whether alternative options can be pursued for the wider Aboriginal 
community to access the Aboriginal flag.  The Aboriginal flag has been widely adopted into 
the Aboriginal community as a symbol of unity and identity. An alternative option could be 
for the Australian Government applying for a restrictive licence agreement from Harold 
Thomas for a set number of Aboriginal health and not-for-profit organisations to reproduce 
the flag in a way that would not conflict with his current licence agreements.  

c. Any other matters relevant to the enduring and fair use of the Aboriginal Flag 
design by the Aboriginal and Australian community 

It would be prudent for WAM Clothing and Flagworld Pty Ltd to be certified by the 
Indigenous Art Code as a means of demonstrating understanding of intellectual property 
issues that Aboriginal and Torres Strait Islander artists face in exercising and protecting their 
copyright. 
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