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Who we Are. 
 
The National NAIDOC Committee (NNC) is a voluntary Committee independent of 
Government but operating within the portfolio of the National Indigenous Australians 
Agency (NIAA). 
The NNC determine the arrangements for the national NAIDOC Week celebrations 
each year including (but not limited to): 

• The dates for the week-long celebrations 
• Establishing the national theme for NAIDOC Week  
• The National NAIDOC Poster competition 
• Selecting the Focus City for the National NAIDOC Awards 
• The National NAIDOC Awards ceremony 
• The selection of the National NAIDOC Award recipients 
• Working with Indigenous and non-Indigenous organisations and key 

stakeholders to help build on the success of NAIDOC Week. 
 
NNC Membership comprise eight committee members and two co-chairpersons.  
NNC members are chosen from the national public EOI process. 
 
 
NAIDOC Week 
 
A national committee co-ordinating a day or week of commemoration for Aboriginal 
and Torres Strait Islanders has been in existence since the 1950s under The 
National Missionary Council of Australia (NMCA). 
 
A Commonwealth Council of the National Aborigines Day Observance Committee 
was first established in 1970 with the first National Chairman being Nyoongar leader 
Ken Colbung AM MBE. In 1974 it would become an all-Aboriginal body. 
 
In effect, the National NAIDOC Committee is the only national ‘body’ that has 
survived the many changes and machinations of Indigenous Affairs since the 1970s. 
We have been maintained as a National Committee through: 

• The Commonwealth Office of Aboriginal Affairs (1967-1972) 
• The Department of Aboriginal Affairs (1972-1990) 
• Aboriginal and Torres Strait Islander Commission (ATSIC) (1990-2004) 
• The Department of Immigration and Multicultural Affairs and Indigenous 

Affairs (2004-2007) 
• Department of Families, Community Services and Indigenous Affairs and then 

the 2007-2013  
• Department of the Prime Minister and Cabinet (2013-2019) and the 
• National Indigenous Australians Agency (NIAA) (2019 onwards) 

 
From the 1950s to the early 1990s, a national structure of NAIDOC committees saw 
a representative and funding link between the State, Territories, and a National 
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Committee. However, in the early 90s, this structure was abolished, and funds 
distributed for NAIDOC activities through ATSIC’s Regional Council network and co-
ordinated at the national level by a Section 13 NAIDOC Advisory Committee to 
ATSIC. Post ATSIC, National NAIDOC followed the movement of the Indigenous 
Affairs portfolio. 
 
NAIDOC Week (and its previous forms National Aborigines Day and NADOC) enjoys 
a long association with the Aboriginal Flag.   
 
We proudly acknowledge that the Aboriginal Flag was first flown on National 
Aborigines Day on Kaurna in Adelaide on Friday, 9 July. (Attachment A) 
 
(Sadly, this date has been incorrectly documented over the last few decades as 
occurring on Monday 12 July 1971. This includes in the 2008 Explanatory Statement 
issued for the Official Proclamation of the Aboriginal Flag under the Flags Act 1953 – 
Attachment B) 
 
Given that 2021 is the 50th anniversary of this date, the NAIDOC Committee 
recommends that this historical error needs to be urgently corrected. 
 
 
Proclamation of the Aboriginal and Torres Strait Islander Flags 
1995 
 
We acknowledge that on the 14 July 1995, His Excellency the Hon. Bill Hayden AC, 
under instructions from the Keating Labor government, proclaimed the Aboriginal 
and Torres Strait Islander Flags official flags of Australia under Section 5 of the Flags 
Act 1953. 
 
Officially recognising the flags was one of 113 recommendations delivered to the 
Keating Government for institutional, structural, collaborative, and cooperative 
reforms by ATSIC in its ground-breaking 1995 report Recognition, Rights and 
Reform. 
 
The Keating Government in January 1994 had formally asked ATSIC as to what 
further measures the Government should consider addressing the dispossession of 
Aboriginal and Torres Strait Islander people as part of its response to the 1992 High 
Court decision on native title.  
 
An extensive consultation process, sponsored jointly with the Council for Aboriginal 
Reconciliation, was undertaken in the second half of 1994 with Indigenous 
community representatives in each of ATSIC's 17 zones. 
 
In relation to the flags, the final report noted that many Aboriginal and Torres Strait 
Islander people had indicated a desire to see a general revamping of Australia's 
range of national symbols.  
 
This it noted would include the redesign of the national flag, adoption of a new 
national anthem and the proclamation of a more appropriate national day. 
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For over twenty years – the report said - the strength, pride and solidarity of the 
Aboriginal community has been expressed through one Aboriginal flag. It has been 
symbolic of the struggle for recognition of Aboriginal rights. In recent years Torres 
Strait Islander people have adopted their own distinct flag. 
 
The flags are increasingly accepted in the wider community and have been flown 
alongside the national flag for a number of years on Commonwealth Government 
buildings during National Aboriginal and Torres Strait Islander Week and other 
official occasions. Some State Governments give similar recognition. However, the 
flags still have no formal recognition within Australian law. 
 
“The display of the Aboriginal flag together with the Australian national flag by Cathy 
Freeman at the 1994 Commonwealth Games was a cause of great pride for the 
indigenous community. It was also a highly symbolic act supported by the vast 
majority of Australians.  
 
It is time that the Aboriginal and Torres Strait Islander flags receive official 
recognition at the highest level and their display encouraged in all appropriate 
circumstances as the accepted symbols of indigenous Australia. 
 
Recommendation 60 of the report reflected ATSIC’s desire that the Commonwealth 
Government amend existing legislation or enact now legislation to formally recognise 
the Aboriginal and Torres Strait Islander flags as the flags of the Indigenous peoples 
of Australia.1 
 
A parallel recommendation was also delivered in the 1995 report Going Forward: 
Social Justice for the First Australians also delivered to the Keating Government by 
Council for Aboriginal Reconciliation.  
 
The Council recommends that the Flag Act 1953, be amended to give official 
recognition to the Aboriginal Flag and to the Torres Strait Islander flag.2 -
Recommendation 66 
 
We now know that the proclamation of the Aboriginal Flag occurred without 
consultation or the consent of Mr Thomas. (Attachment C) 
 
The NNC acknowledges the Federal Court’s determination in Thomas v Brown & 
Another [1997] on 9 April 1997 that Mr Thomas is the author of the Aboriginal Flag 
and is the owner of the copyright subsisting in the flag. 
 
As such, the NNC supports Mr Thomas’ rights under the Copyright Act 1968. 
 
We support Mr Thomas’ Economic and Moral rights as defined3 by the World 
Intellectual Property Organisation (WIPO) that allow right owners to: 
 

 
1 Recognition, Rights and Reform: A Report to Government on Native Title Social Justice Measures, ATSIC 
1995   
2 Social Justice for the First Australians. Council for Aboriginal Reconciliation. Canberra: Australian 
Government Publishing Service, March 1995. 
3 Copyright Act 1968 (Cth) 
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• earn income from the creation of his original work 
• have a right to determine whether or not his work can be used by other 

people. 
• authorise its use in writing by granting a licence or agreeing a contract which 

assigns the copyright and  
• can prohibit its use in terms of reproduction or adaptation 
• has the right to decide, via a written licence, the fee for any licence granted for 

the use of his work for a specific period in relation to specific places where it 
might be reproduced or published. 

• has the right to invoice anybody who has used your work and infringed your 
copyright without your specific permission for the full value of any financial 
damage to the value or earnings. 

• to protect his non-economic interests - the integrity of his artwork and his 
reputation as an artist.  

• Has the right to oppose the use of his work or changes made to it which might 
damage it or his reputation. 

 
We believe all Aboriginal and Torres Strait Islander creative or visual artists should 
be able enjoy and exercise these rights. 
 
We believe in stronger protections for Aboriginal and Torres Strait Islander creative 
or visual artists. 
 
As a Luritja man, we support Mr Thomas’ rights as stated in the 2007 United Nations 
Declaration on the Rights of Indigenous Peoples, that;  
 

Indigenous peoples have the right to self-determination. By virtue of 
that right they freely determine their political status and freely pursue 

their economic, social and cultural development - Article 3  

 
Each year NAIDOC Week has a theme. The themes represent issues important to 
Indigenous peoples. NAIDOC Posters acknowledging the theme are printed and 
provide as free promotional posters that are displayed across the nation in public 
places (i.e. offices, libraries, schools, shopping centres, community organisations 
NFPs.) 
 
Since the mid-90s, a national art competition selects the artwork for basis of the 
National NAIDOC poster. 
 
The Aboriginal Flag has appeared on several NAIDOC Week posters since the 
1970s.  
 
Mr Thomas has never denied NAIDOC the use of the flag on the NAIDOC Posters. 
 
In recent years, Mr Thomas has allowed the NNC to reproduce the Aboriginal Flag 
on printed posters and online material at no cost. (We have received the same 
permissions from the copyright owners and the family of the designer for the Torres 
Strait Islander Flag). 
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In 2018, NAIDOC printed and distributed 80,000 posters nationally featuring the 
Aboriginal and Torres Strait Islander flags. (There were also more than 45,000 digital 
downloads of the poster). 
 
Since late 2019, the NNC had engaged in ongoing dialogue with Mr Thomas (and 
later with WAM Clothing) to the ongoing for the non-commercial reproduction of the 
Aboriginal Flag in relation to NAIDOC Week. 
 
This reproduction included; 
 

• Being used on printed copies of the NAIDOC Poster 
• Being used as part of images in NAIDOC’s social media (i.e. Facebook) 
• Being used in the National NAIDOC Award Ceremony Program; 
• Being used in the National NAIDOC Award Ceremony room theming (i.e. 

Projection, screens, staging etc); and 
• Being used by online  

 
We were unable to reach an agreement in time for NAIDOC Week 2020. 
 
We hope to reach an agreement for 2021 in time for the 50th Anniversary of the 
Aboriginal Flag. We will also be seeking agreements on the Torres Strait Islanders 
flag. 
 
 
A Way Forward 
 
We do not support the unprecedent compulsory acquisition of the copyright of the 
Flag under Section 51(xxxi) of the Constitution of Australia.   
 
We do endorse creating a greater ability for individuals, communities, and 
organisations to use the Aboriginal Flag for non-commercial purposes that may 
currently fall within the licences currently nominated by Harold Thomas. 
 
We believe that the Federal Government negotiate to purchase or acquire a 
non-commercial irrevocable worldwide licence – like that purchased by ATSIC 
(the Aboriginal and Torres Strait Islander Commission) in December 2001. 
 
We understand that the ATSIC agreement of December 2001 noted: 
 
“The Artist grants to ATSIC and the Regional Councils established by the Aboriginal 
and Torres Strait Islander Commission Act 1989 and any bodies of elected 
Indigenous representatives that may succeed them a non-exclusive irrevocable 
worldwide licence to reproduce the Work (for any non-commercial purpose 
associated with the performance of their functions by them or by other persons 
authorized by them.4)” 
 

 
4 Tabled Document Senate F7PA Committee, Senate Estimates 2019/20 25 October 2019 
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We understand that while negotiations proposed this 2001 agreement also cover 
funded ATSIC organisations as well as ATSIC and its Regional Councils, ATSIC was 
not prepared to undertake a ‘watchdog” role over its funded clients – who were 
corporate entities in their own right – as to the usage of the Aboriginal Flag.5 
 
ATSIC funded more than 4000 Indigenous organisations per annum including: 
 

• 35 regional councils across 16 Zones  
• 270 CDEP organisations  
• 25 Aboriginal and Torres Strait Islander Legal Services 
• 13 Family Violence Prevention Legal Services 
• 22 licensed Indigenous broadcaster stations and 105 remote broadcasters,  
• 16 bodies providing native title services 
• hundreds of Indigenous Housing Organisations 
• a network of over 200 art and craft centres particularly in remote Australia 
• a national network of Link Up services,  
• language and cultural centres and sporting clubs. 

 
While still in its infancy in terms of use, the agreement also covered digital online use 
of the Aboriginal Flag. 
 
Should the Federal Government procedure and secure a non-commercial 
irrevocable worldwide licence thus being an indefinite intangible asset of the 
Commonwealth Government, the licence could be in invested with the National 
NAIDOC Committee – an all Indigenous committee.  
 
Importantly, as previously mentioned the National NAIDOC Committee sits within the 
National Indigenous Australians Agency (NIAA) and therefore in the portfolio of the 
Department of the Prime Minister and Cabinet. 
 
We believe that Indigenous people maintaining oversight and the application for the 
Aboriginal Flag is highly important. (This occurs with the TSI Flag). 
 
This would ensure that the guidelines and protocols of the use of the Aboriginal Flag 
set by Harold Thomas are continued to be maintained by Indigenous peoples – 
similar to the protocols for the use of the NAIDOC Logo. 
 
The National NAIDOC logo is available for public use – through a Creative 
Commons License - to help celebrate NAIDOC Week. This includes: 
 

• Used Entirely - The logo must be used in its entirety, as supplied. An 
alternative version using the graphic and text elements is not to be produced. 

 
• Not-for-Profit Use - The logo cannot be used for commercial purposes. 

Commercial purposes include use of the logo on any promotional material that 
is used to make a profit. 

 
 

5 ATSIC Board Paper 2482 Meeting No. 50, 22-24 October 1997. Released under the FOI Act by the National 
Indigenous Australians Agency 
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• Attributed As - The logo must be attributed as 2020 National NAIDOC logo. 
 
If the non-commercial irrevocable worldwide licence was to be for the purpose of 
Aboriginal and Torres Strait Islander peoples only – that use could be defined by 
specifying Indigenous organisations and groups established under the Corporations 
(Aboriginal and Torres Strait Islander) Act 2006 (CATSI Act).  
 
And like the ATSIC agreement of 2001 it could specify that it is for any non-
commercial purpose associated with the performance of their functions by them or 
by other persons authorized by them.  
 
This would allow some 3325 Indigenous organisations currently listed under the 
CATSI Act to reproduce the Aboriginal Flag in logos, on clothing, branding and on 
printed and online promotional material, that is consistent with their core functions, 
and which are not offered for sale.   
 
It could be extended to Australian Charities and Not-for-profits listed on the 
Australian Charities and Not-for-profits Commission’s register, when they are 
promoting Aboriginal and Torres Strait Islander activities, but not for products that 
are offered for sale. 
 
To cover sporting teams, the agreement could afford a type of ‘Emblem” use of the 
Flag that allows the use of the flag on apparel as an “emblem” and not used of 
featured in the main artwork.  
 
A non-commercial License would still allow Mr Thomas to enjoy his economic and 
moral rights with those seeking to use the flag for commercial purposes – both 
Indigenous and Non-Indigenous interests. 
 
This would also allow other licensees to continue enjoying their rights under their 
agreements with Mr Thomas.  
 
 
Compulsory acquisition of the copyright of the Flag 
 
We believe that completely “Freeing the Flag” - like the Australian Flag that some 
have suggested, could lead to it be exploited for commercial gain by non-Indigenous 
businesses, particularly foreign companies.  
 
As well as the compulsory acquisition of the copyright, would the Commonwealth be 
also taking Mr Thomas’s moral right of integrity and attribution?  We do not support 
the absorption of Mr Thomas’s attribution right, and that the rights of integrity should 
also be respected. 
 
We are already witnessing such exploitation with the artworks of our Indigenous 
artists across the Country 
 
Currently, the artwork for the National NAIDOC 2020 Poster by a 23yr old WA 
Indigenous artist is being used by overseas online companies who are reproducing 
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them on shower screens, hats, doonas, blankets, jackets, matts, towels, & T-Shirts. 
(Attachment D) 
 
It is not fake art... it is theft. 
 
Sending the flag into the public domain means that everyone in the world can do 
whatever they want with it - even Mr Thomas’ moral rights evaporate.  
 
If this happens, how do we stop its use that is detrimental to the aspirations of First 
Nations people? 
 

  
  

  
 
 
We also suggest it would also have a detrimental impact on Indigenous Businesses. 
If anyone could produce the flag, there would be a large amount of cheap imported 
products that would undersell products currently sold by Indigenous Businesses.  
 
These products can also alter the colours and the flag if the moral rights are also 
taken from Mr Thomas. 
 
For example – Aboriginal Flag earrings are currently sold by one Indigenous 
Business are between $39.00 and $49.00 while Australian Flag earrings are sold for 
under $10. Aboriginal Flag T Shirts online are around $25 while Australian Flag T 
Shirts are under $10. 
 
If the Federal Government does move to compulsory acquire the copyright of the 
flag, we strongly support Mr Thomas to be compensated in just terms. 
 
We also support Mr Thomas’ Moral rights of attribution and integrity. 
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• Right of attribution: this is the right of Mr Thomas to be identified and named 
as the author of his work; 

• Right against false attribution: this is the right of Mr Thomas to stop 
someone else being credited as the author of their work; and 

• Right of integrity: this is the right of Mr Thomas to ensure that his work is not 
subjected to derogatory treatment which is any act in relation to the work that 
is in any manner harmful to Mr Thomas honour or reputation. 

While this copyright would be an indefinite intangible asset of the Commonwealth 
Government, it must be invested with Indigenous organisation and Indigenous 
people maintain the oversight and the application for the Aboriginal flag. 
 
We believe the National NAIDOC Committee – an all Indigenous committee – should 
be that body. As previously mentioned, the National NAIDOC Committee sits within 
the portfolio of the National Indigenous Australians Agency (NIAA). 
 
Over the last two years, the National NAIDOC Committee was been investigating 
structural changes including that the National NAIDOC Committee be set up as a 
not-for-profit entity - like the National Australia Day Council (NADC). 
 
Like the National Australia Day Council, the operations of the National NAIDOC 
Committee would be overseen by a board of Directors. While being still supported by 
the Australian Government through the NIAA - this new NAIDOC ‘company’ would 
establish a NAIDOC Foundation to attract higher levels of corporate sponsorship. 
 
Corporate sponsorship and support into the NAIDOC Foundation would offset 
federal funding to help promote Aboriginal and Torres Strait Islander Cultures, 
peoples, history, and lifestyles during NAIDOC Week. 
 
If the oversight and the application for the Aboriginal flag is given to the National 
NAIDOC Committee – any companies, corporate entities and individuals who want to 
use the flag for commercial interests should still be charged to do so.  
 
If Mr Thomas wants to hand over the copyright to the Australian Government, could 
this not be through the National NAIDOC Committee? 
 
The NNC would work with Mr Thomas and his family to assist recognition of his 
moral rights by setting standards in respectful use and attribution. 
 
The Senate Select Committee should look at the 1929 example of where Scottish 
novelist J.M. Barrie gave the rights in his will to Peter Pan to the Great Ormond 
Street Hospital (GOSH in London), Britain's leading children's hospital. GOSH has 
exercised these rights internationally to help support the work of the institution. 
 
While the play had been a success, newspapers figured that the gift was worth a few 
thousand pounds a year. Once film took off, though, the rights became much more 
valuable; over 10 feature films were made from the book before the copyright 
expired in 2007. 
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In summary 
 
We strongly support the ongoing dialogue with Mr Thomas to resolve this issue. We 
acknowledge that these are sensitive discussions. 
 
Mr Thomas should be acknowledged and respected as the creator of the Aboriginal 
flag.  However, we also acknowledge that Indigenous Australians have a strong link 
to the flag that is political, social and cultural – it is linked to identity. 
 
Attacks on social media and in the public arena to Mr Thomas’ credibility, his 
reputation and his commitment to his people have been excessive and unnecessary. 
 
Media misreporting - and mischievous comments from individuals to inflame the 
situation - has also contributed to the community’s anguish and confusion over their 
existing use to the flag. 
 
We do not support the compulsory acquisition of the copyright of the Flag under 
Section 51(xxxi) of the Constitution of Australia.  
 
We support creating a greater ability for individuals, communities, and organisations 
to use the Aboriginal Flag for non-commercial purposes that may currently fall within 
the licences currently nominated by Harold Thomas. 
 
We believe that the Federal Government negotiate to purchase or acquire a non-
commercial irrevocable worldwide licence – like that purchased by ATSIC in 
December 2001. 
 
We welcome the National NAIDOC Committee playing a role in moving forward.  We 
could support the fair management of the flag working with Mr Thomas and his 
family. 
 
Each year, NAIDOC Week unfurls a source of our pride, a mark of our survival, a 
sign of our strength, and a celebration of our unique identity.  
 
The Aboriginal Flag - and Torres Strait Islander flag - does the same 365 days of the 
year.  
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(Attachment A) 
 
 

 

The Koori Mail newspaper, Wednesday August 28, 1991  
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(Attachment B) 
 
 
 

EXPLANATORY STATEMENT  
 

Issued by the Authority of the Cabinet Secretary  
Flags Act 1953  

Proclamation under the Flags Act 1953  
 
 

The Flags Act 1953 provides for the Australian National Flag, and also provides that the 
Governor-General may, by proclamation under section 5 of the Act, appoint such other flags 
and ensigns of Australia as he thinks fit.  
 
The Australian Aboriginal Flag was first raised on 12 July 1971, National Aborigines’ Day, 
at Victoria Square in Adelaide. The flag was designed by Mr Harold Thomas, an Aboriginal 
artist from the Northern Territory.  
 
A proclamation was made by the Governor-General on 14 July 1995 recognising the flag 
described in the Schedule as the flag of the Aboriginal peoples of Australia and a flag of 
significance to the Australian nation generally, and appointing the flag under section 5 of the 
Flags Act 1953 as the flag of the Aboriginal peoples of Australia and to be known as the 
Australian Aboriginal Flag.  
 
The Schedule described the Australian Aboriginal Flag as dividing horizontally into halves, 
the upper half being black (symbolising the Aboriginal peoples) and the lower half being red 
(symbolising both the Australian soil and the ochre, a substance used by Aboriginal peoples 
at their ceremonies). A yellow disk (symbolising the sun) is superimposed centrally on the 
black and red halves of the flag.  
 
Due to an administrative oversight, the proclamation was not lodged in accordance with the 
requirements of the Legislative Instruments Act 2003 to ensure it remained in force. 
Consequently, the proclamation was automatically repealed on 1 January 2008. T 
 
his proclamation replaces the original proclamation to ensure that the Australian Aboriginal 
Flag continues to be an official flag of Australia. It has effect from 1 January 2008.  
 
Due to the instrument being machinery in nature consultation was not necessary.  
 
The retrospective nature of the proclamation is not considered to affect the rights of, or 
liabilities imposed on, any individual to the individual’s disadvantage. 
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Attachment C 
 

 
 

Koori Mail Newspaper 

  

Aboriginal Flag
Submission 52



NATIONAL NAIDOC COMMITTEE - SUBMISSION TO THE SENATE SELECT COMMITTEE ON THE ABORIGINAL FLAG: SEPTEMBER 2020 

Page 14 of 14 
 

(Attachment D) 
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