
Submission to Senate Select Committee on the Aboriginal Flag 

 

Dear Senators, 

The investigation and resolution of the issues before you requires consideration of two fundamental 

questions: 

 

1) What rights or interests do Aboriginal people have in the Aboriginal Flag on the basis that they 

are the owners or custodians of their “dreaming”?  

 

2) Who has the power to authorize use of the Aboriginal Flag? 

 

1. What rights or interests do Aboriginal people have in the Aboriginal Flag on the basis that they 

are the owners or custodians of their “dreaming”?  

As a starting point to any discussion of the Aboriginal Flag it must be determined what rights Aboriginal 

people have in the flag. 

If the Aboriginal Flag represents traditional knowledge, custom and expression then we must ask 

whether Aboriginal people are the primary rights holders (owners) and controllers of that knowledge, 

custom and expression?  Testimony before the Senate Select Committee on the Aboriginal Flag suggests 

that the Aboriginal Flag attracts and unites Aboriginal people across the country because it embodies 

and depicts Aboriginal “dreaming”. 

The Federal Court of Australia has, in the decisions Harold Thomas v David Brown and James Tennant 

[1997] FCA 215 (Justice Sheppard) and Flags 200 Pty Ltd v Smith [2003] FCA 1067 (Justice Goldberg), 

designated Harold Thomas as a legal owner of copyright in the Aboriginal Flag but this may not be the 

end of the matter. 

It is well-established that copyright law does not extend to protect the rights and interests of Aboriginal 

communities who are the primary owners and controllers of traditional knowledge, custom and 

expression: see Yumbulul v Reserve Bank of Australia [1991] FCA 332; (1991) 21 IPR 481 at 490 

and Milpurrurru v Indofurn Pty Ltd (1994) 54 FCR 240 at 247.  Copyright protects original works created 

by individual or joint authors that are based on or derived from traditional knowledge, custom and 

expression but it does not recognise communal ownership of that knowledge, custom and expression. 

Nevertheless, as highlighted in the decision of Justice von Doussa in John Bulun Bulun and George 

Millpurrurru  v R & T Textiles Pty Ltd  [1998] FCA 1082, the legal system has the power to impose 

obligations on the legal owners of copyright to act in the best interest of the primary owners and 
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controllers of traditional knowledge, custom and expression.  These obligations are further supported 

where there is evidence that Aboriginal customary law requires such obligations. 

In this sense the legal owner of copyright is seen to be a trustee for, and fiduciary of, the communal 

group/s that owns or possesses the traditional knowledge, custom and expression. 

Conclusion:  

Determine whether the copyright ownership of the Aboriginal Flag is held on trust for and/or subject 

to a fiduciary duty to all Aboriginal people.  

The words “trust” and “fiduciary” are technical legal terms that, in a general sense, require the legal 

owner of the copyright to act in the best interests of the beneficiaries or primary holders and controllers 

of the knowledge.  They are discussed at some length in the Bulun Bulun decision. 

 

2. Who has power to authorize use of the Aboriginal Flag? 

 

Ultimately the Australian Parliament has the legislative power to determine who can authorize use of 

the Aboriginal Flag. Currently the answer is the: 

a) the copyright owner (or their licensee/s or assignee/s) under the Copyright Act; or  

b) the Governor General under s 6 of the Flags Act. 

There is some confusion as to the scope of each source or power and whether they overlap and what 

occurs in the case of conflicting outcomes.   

 

As a starting point it would be useful for the copyright owner (or their licensees or assignees) to specify 

what uses of the Aboriginal Flag they agree can be undertaken: 

1) without further permission or remuneration; and 

2) with permission and remuneration. 

 

Likewise, it would be useful for the Australian Government or the Governor General to specify what 

uses of the Aboriginal Flag they agree can be undertaken: 

3) without further permission or remuneration; and 

4) with permission and remuneration. 
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Answering these questions will start to map out what: 

a) free use (no further permission or remuneration required); and 

b) permission and paid use (further permission and remuneration required). 

 

is allowed and under what source of authority. 

 

If the sources of authority are in conflict then there must be a decision as to how to resolve that conflict. 

Which source of authority will prevail in what circumstances? 

 

A suggested answer is: 

a) The Flags Act, where the use of the Aboriginal Flag is for a public purpose in the national 

interest.  The presumption would be that this is free use where no further permission or money 

is needed for use. Examples here would be use:  by Aboriginal people for spiritual and cultural 

reasons, by Aboriginal and non-aboriginal people for the purposes of reconciliation and nation 

building, education and official purposes. 

 

b) The Copyright Act (copyright owner) where use is purely commercial, for example creating items 

to be utilized by tourists.  

 

Another more complex question will arise as to whether through the operation of the Flags Act there is 

“acquisition of property” (copyright in the Aboriginal Flag) for which the Commonwealth Government 

must pay “just terms” pursuant to s 51 (31) Constitution.  

Protocols governing the use of the Aboriginal Flag should be developed from the process outlined 

above.   

Conclusion: 

There are currently two sources of power for authorizing use of the Aboriginal Flag – the Flags Act and 

the Copyright Act. 

The Flags Act should be invoked to allow free use of the Aboriginal Flag for a public purpose in the 

national interest. 

The Copyright Act should be invoked to control purely commercial uses of the Aboriginal Flag.  
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3. Suggested Action 

The relevant parties should seek to resolve these issues through agreement as follows: 

Agreed Settlement: 

- That the copyright owner of the Aboriginal Flag holds it on trust and/or under a fiduciary 

obligation to all aboriginal people; 

  

- The Flags Act is a source of power for authorizing use of the Aboriginal Flag that can allow free 

use of the Aboriginal Flag for a public purpose in the national interest 

 

If these matters cannot be agreed upon then these issues should be clarified in legislation or put before 

the High Court.   

 

Dr Brian Fitzgerald 

BA (Griff) LLB (Hons) (QUT)  BCL (Oxon.) LLM (Harv.) PhD (Griff) 
 
Barrister at Law 

 
Dr Anne Fitzgerald 
 
LLB (Hons) (Utas), LLM (Lond.), LLM (Columbia), JSD (Columbia) 
 
Barrister at Law (Qld) 
 
18 September 2020 
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