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Submission to the Senate Select Committee on the Aboriginal Flag 

 
1. On 4 September 2020 the National Indigenous Australians Agency (NIAA) was invited to 

make a written submission to the Senate Select Committee (the Committee) on the 
Aboriginal Flag by 18 September 2020. The NIAA welcomes the opportunity to make this 
submission.  
 

2. The Government respects that Mr Harold Thomas is the designer of the Aboriginal flag and is 
the sole copyright owner. Under the Copyright Act 1968, Mr Thomas has the exclusive right 
to communicate, reproduce and publish the Aboriginal flag.  
 

3. There are laws in place to protect the intellectual property rights of individuals. Mr Thomas 
has the legal right to licence his copyright to other individuals and businesses.  
 

4. Since the middle of last year, the Government, under the oversight of the Minister for 
Indigenous Australians has been engaged in a series of discussions with relevant parties with 
the aim of removing the divisiveness of the current arrangements relating to the Aboriginal 
Flag.  These discussions have allowed the Government to understand Mr Thomas’s position. 
The Government has and intends to continue to respect and act in accordance with Mr 
Thomas’s wishes.  
 

5. The NIAA is working in good faith to end the divisiveness of this issue and seeking an 
outcome that will result in the Aboriginal Flag being able to be used more freely and in a way 
that not only respects the artist of the flag, Mr Harold Thomas, and those with legitimate 
commercial interests, but also takes into account the broader public interest matters that 
have been aired in the media and by witnesses to the Inquiry. 

Committee Terms of Reference - Government negotiating outcomes with licence and/or 
copyright holders 

6. Part of the Committee’s Terms of Reference is around the Government negotiating 
outcomes with licence and/or copyright holders.  

7. The Government has been in discussions with the copyright holder Harold Thomas for some 
time and has engaged in a process to resolve this matter.  

8. The Government has maintained respect for Mr Thomas’s wishes that his privacy be 
respected and that the confidential nature of discussions be upheld.  
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9. On 14 September 2020 the Minister for Indigenous Australians (‘the Minister’) made a claim 
of public interest immunity in respect of negotiations with the copyright holder and 
licensees of the Aboriginal Flag.  The claim covered all communications with all parties 
involved in the negotiations.  This included all communications involving the National 
Indigenous Australians Agency (NIAA), Departments and Ministers.  The claim also included 
all communications with the Copyright Holder and all licensees, as well as all parties’ legal 
representatives and advisers involved in the negotiations. 

10. On 14 September 2020 the Committee accepted the claim of public interest immunity as 
made by the Minister. 

ATSIC licence 2001 

11. It has been publically stated that ATSIC, at some point, acquired the rights to the Aboriginal 
Flag.  I feel it is important to record that at no stage did ATSIC acquire the rights to the 
Aboriginal Flag. It did however enter into a licence agreement in 2001 for non-commercial 
use by ATSIC of the Aboriginal Flag. 
 

12. The licence was with ATSIC, not the Commonwealth.  There is indication in ATSIC archival 
material that the understanding was that if ATSIC was to be replaced by a Department of 
State, the licence would not transfer to the Commonwealth. 
 

13. This agreement granted ATSIC and the Regional Councils established by the Aboriginal and 
Torres Strait Islander Commission Act 1989 and any bodies of elected Indigenous 
representatives that may succeed them, a non-exclusive licence to reproduce the flag for 
any non-commercial purpose associated with the performance of ATSIC’s functions or by 
other persons authorised by ATSIC.   

14. ATSIC ceased to exist on 24 March 2005 as a result of the Aboriginal and Torres Strait 
Islander Commissioner Amendment Act 2005 (ATSIC Amendment Act). 

15. The Regional Councils referred to in the ATSIC Licence were abolished on 1 July 2005 by the 
operation of the ATSIC Amendment Act. 

16. Prior to ATSIC’s abolition, the Office of Indigenous Policy Coordination was created within 
the Department of Immigration and Multicultural and Indigenous Affairs on 1 July 2004 to 
coordinate and drive the Government’s new arrangements in Indigenous affairs. It took on 
many of ATSIC’s responsibilities upon its abolition. Following machinery of government 
changes, that office was transferred to the Department of Families, Community Services and 
Indigenous Affairs on 27 January 2006.   

17. In 2007, the former Department of Families, Housing, Community Services and Indigenous 
Affairs (FaHCSIA) was formed and absorbed the Department of Families, Community 
Services and Indigenous Affairs. The Office of Indigenous Policy Coordination was part of 
FaHCSIA. As a result of an Administrative Arrangements Order issued on 18 September 2013, 
the Indigenous affairs functions were assumed by the Department of the Prime Minister and 
Cabinet. The NIAA was established on 1 July 2019 

18. There is a possible argument that the effect of ATSIC Amendment Act in replacing all 
references to ‘ATSIC’ with “the Commonwealth” preserved the licence agreement after 
ATSIC was abolished in 2005.  However, it is not without some doubt, and even if this is the 
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case, the original ATSIC Licence only covered the reproduction of the Work for non-
commercial purposes related to ATSIC’s functions.  

19. The ATSIC licence is limited to the right to “reproduce” and did not extend to “communicate 
to the public”. 

20. The NIAA, if it could rely on the ATSIC licence, would be limited to using it for functions 
which could be identified as previously done by ATSIC, and now done by the NIAA. 

21. Therefore the NIAA does not use, or purport to rely on, the ATSIC licence.  The NIAA does 
not use the Aboriginal flag for any purpose, other than that which is already permitted under 
the Copyright Act 1968 and the Flags Act 1953, being to fly and physically display the flag. 

Consultation before the 1995 Flag Proclamation 

22. There were a range of questions in the public hearings on 14 and 16 September 2020 
regarding the proclamation of the Aboriginal Flag in July of 1995 and its relationship to the 
current matters before the committee.  To assist the committee, the following summary is 
what the NIAA is aware of from the historical record.  There are of course always inherent 
shortcomings in solely relying on the historical record but the NIAA understands that:  

(a) On 22 January 1991, in response to a request for permission to use the Aboriginal flag 
design on hats and caps, ATSIC advised Linton Traders that they did not own the 
copyright and therefore could not grant permission for its’ use. ATSIC further advised 
that it is generally acknowledged that Mr Thomas designed the Aboriginal flag and 
suggested Linton Traders seek permission from Mr Thomas to use the design.  

(b) The Department of Administrative Services (DAS) were approached by various Aboriginal 
representative bodies in 1993 and 1994, suggesting some form of formal recognition of 
both the Aboriginal and Torres Strait Islander flags.  

(c) DAS wrote to ATSIC to notify them of the requests they had received to have the flags 
formally recognised.  

(d) On 12 July 1994, Minister Walker (Minister for Administrative Services) responded to a 
letter from Minister Tickner (Minister for Aboriginal and Torres Strait Islander Affairs) of 
29 June 1994 that had suggested the development of an Indigenous national symbol. 
Minister Walker suggested Minster Tickner refer the matter to ATSIC for their 
consideration. He also advised that neither the Aboriginal nor Torres Strait Islander flags 
currently enjoy official status. He advised that this could be achieved by the formal 
proclamation of both flags under the Flags Act 1953 and the matter could be examined 
jointly by ATSIC and the Department for Administrative Services.  

(e) On 22 September 1994, The National Australia Day Council wrote to Minister Tickner 
asking if the Flags Act could be amended to recognise the Aboriginal and Torres Strait 
Islander flags.  

(f) On 15 December 1994 and again on 4 January 1995 the then CEO of ATSIC, wrote to the 
DAS about the possibility of proclaiming the Aboriginal and Torres Strait Islander flags 
under the Flags Act.   

(g) At an ATSIC Board meeting on 28 March 1995, a decision was made to support the 
formal recognition of the Aboriginal and Torres Strait Islander flags by proclamation.  
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(h) On 7 April 1995 ATSIC advised DAS of their support for the formal recognition of the 
Aboriginal and Torres Strait Islander flags by proclamation under the provisions of 
sections 5 of the Flags Act 1953.  

(i) On 12 April 1995 ATSIC wrote to Mr Thomas to inform him that ATSIC had been 
negotiating with the Government about the recognition of the Aboriginal flag and that 
such recognition was a real possibility in the near future, that ATSIC would like him to be 
involved in the ceremony to accompany such recognition. This appears to be the first 
communication with Mr Thomas on the matter. 

(j) ATSIC wrote to Mr Thomas again on 17 May 1995, confirming that they had been 
contacted by Mr Thomas’s legal representatives and advised that Mr Thomas had 
concerns and reservations about the flag being officially recognised by the Government. 
The letter states that in supporting official recognition of both the Aboriginal and Torres 
Strait Islander flags, ATSIC was reflecting a community view that came through during 
consultations on the social justice report and they had no doubt that the vast majority of 
Aboriginal people would feel very positive about official recognition and that it would 
help reinforce the unique standing of Indigenous Australians. ATSIC state in their letter 
to Mr Thomas that it would be a great pity if he remained unable to support official 
recognition or be involved in any way.  

(k) On 27 June 1995, the Governor General signed the proclamations, to take effect from 
Friday 14 July 1995 – NAIDOC Day.  

(l) On 29 June 1995, ATSIC Deputy Chairperson and Commissioner Paterson met with Mr 
Thomas. Mr Thomas made it clear that the proclamation should not proceed. He also 
stated that he would like to meet with ATSIC about his reasons for not wanting the flag 
proclaimed and with staff about possible guidelines for use of the flag.  

(m) On 14 July 1995, the flag was proclaimed.  

23. It appears from the archived ATSIC material that substantive consultation with Mr Thomas 
on whether the Aboriginal flag should be proclaimed did not occur. Further, the 
proclamation proceeded despite his known objection to it.   
 

24. This was stated clearly by Justice Sheppard in his judgment in Mr Thomas’ Federal Court case 
(Harold Joseph Thomas v David George Brown & James Morrison Valley Tennant [1997] FCS 
215 of 9 April 1997, where he says:  

Why then was it necessary for this application to be brought at all?  

The answer lies in the fact that Mr Thomas objected very strongly to the 
proclamation of the flag under the Flags Act 1976 . … Those responsible for the 
proclamation of the flag acted in good faith so that what I am about to say is not 
intended as any criticism of them. The fact is, however, that Mr Thomas, along with 
other members of the Aboriginal community, bitterly resented the flag being 
proclaimed in this way. In their view, the proclamation represented a usurpation of 
something which properly belonged to the Aboriginal people and not to the 
Australian people generally. Mr Thomas became angry about had happened and it 
was that anger which triggered this application.  
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In fairness to others I should say that there is material in the Tribunal's file, although 
not material which is in evidence, which indicates that not all members of the 
Aboriginal community feel as Mr Thomas and others do about the proclamation of 
the flag. Other members of the Aboriginal community are supportive of what was 
done. That material is of no relevance to the outcome of this case. I mention it only 
to show that there are some members of the Aboriginal community who have a view 
different from those who have objected so strongly to the proclamation of the flag.  

 

 

Ray Griggs AO, CSC  

    September 2020 
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