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The Committee Secretary, 

Senate Select Committee on the Aboriginal Flag 

PO Box 6021 

Parliament House 

Canberra ACT 2600 

By email: aboriginal.flag.sen@aph.gov.au  

18 September 2020 

Dear Committee Secretary, 

RE: Copyright of the Aboriginal Flag 

We welcome the opportunity to provide this submission to the Senate Select Committee on the 

Aboriginal Flag (‘Flag’). This submission focuses primarily on the issues underpinning copyright 

in the Flag, and the limitations the government will need to overcome if it decides to legislate to 

acquire or otherwise curtail the copyright held by Mr Harold Thomas. We note that there are 

significant questions concerning the desirability of taking such a drastic measure (we have not 

found any equivalent actions taken against any other copyright holder in Australia to date).  

The copyright issues pertaining to the Flag raise complex and sensitive issues with respect to 

cultural identity and equitable access to cultural symbols by Indigenous individuals and groups. 

We do not consider ourselves entitled to make any detailed comments on this aspect of the 

discussion, but we would simply note that the two weeks reserved by this Committee for the 

purpose of public consultation are unlikely to be sufficient to hear from the multitude of voices that 

will be impacted by any decision. We therefore urge the Committee to undertake a longer 

consultation process to hear from affected groups and individuals.  

Our submissions reflect our views as researchers, and are not the institutional views of the 

Australian National University or the University of Sydney. 

Summary of Recommendations: 

1. The Committee undertakes a longer consultation to hear from affected groups and 

individuals regarding the desirability of the Commonwealth intervening in the matter of the 

copyright of the Aboriginal Flag.  

2. The Committee’s report should be delayed until the final outcome of the ongoing 

discussions between Mr Thomas and the licence holders with the government regarding 

the acquisition of the copyright is known.  

3. Other than as a last resort,  the Committee should not recommend the acquisition of Mr 

Thomas’ copyright or of any of the interests of his licensees. If the Committee does make 

any such recommendation it should be cognisant that this would constitute unequal 

treatment under the law.  
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4. That the Committee should not recommend the creation of any new fair dealing right in 

relation to copyright on the basis that any such recommendation would likely be 

inconsistent with Australia’s obligations under international law. 

5. If the Committee does nevertheless decide to recommend that the Commonwealth 

consider implementing legislation to limit or acquire the copyright over the Aboriginal Flag 

they recommend that such an action is taken in a manner that appropriately compensates 

the copyright owner and licence holders. 

I. Introduction 

Mr Harold Thomas has been acknowledged by the Federal Court as the rightful copyright owner 

in the artwork that is recognised as the Aboriginal Flag.1 Mr Thomas is an Indigenous Australian 

man and a member of the stolen generations. Mr Thomas has long been an advocate for 

Indigenous causes and active in Indigenous cultural affairs. Mr Thomas has issued licences over 

various parts of the copyright to three corporations.2 This accords with one of the bundle of rights 

afforded by the Copyright Act to a copyright owner.  

There is no general obligation under the Copyright Act for these agreements to be made public. 

In response to the launch of this Inquiry all license holders have made submissions outlining that 

Mr Thomas receives royalty payments under the agreements.3 

In response to several decisions made by the licence holders and Mr Thomas to prevent 

reproduction of the Flag on clothing, the recent iteration of the Free the Flag Campaign was 

launched by Spark Health Australia and its related entity, Clothing the Gap. The campaign states 

on its website that: 

We believe that this control of the market by a non-indigenous business has to stop. Viable 

channels for new licensing agreements, especially those for Aboriginal organisations and 

businesses, must be created.  Unite with us to #FreeTheFlag and see the Aboriginal Flag  

celebrated, shared and worn for #PrideNotProfit as we lobby government and relevant bodies for 

action. 

We note that Clothing the Gap does have a commercial interest in the Free the Flag campaign 

as the current exercise of copyright rights by Mr Thomas and his licencees does affect the ability 

of the former to use the Flag image in items of apparel and in other contexts.  

                                                
1 Thomas v Brown & Tennant [1997] FCA 215; Flags 2000 Pty Ltd v Smith [2003] FCA 1067. 
2 Some detail about the underpinning licence agreements is contained in submissions to this Inquiry: 
Carroll & Richardson Flagworld, Submission No 1 to Senate Select Committee on the Aboriginal Flag, 
Parliament of Australia, Review into the Aboriginal Flag (11 September 2020); WAM Clothing, Submission 
No 2 to Senate Select Committee on the Aboriginal Flag, Parliament of Australia, Review into the Aboriginal 
Flag (September 2020); Gifts Mate, Submission No 3 to Senate Select Committee on the Aboriginal Flag, 
Parliament of Australia, Review into the Aboriginal Flag (September 2020). 
3 See the submissions referenced above n 2.  
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The campaign received significant attention earlier this year, when the AFL revealed details 

regarding its ongoing dispute with WAM Clothing over previous use of the flag.4 We note that any 

decision taken by the Committee will not impact this ongoing dispute, unless legislation is 

expressly passed with retrospective effect. Such legislation would indeed be unprecedented, and 

the Government ought to be circumspect in its use of such drastic measures.  

The importance of the Flag and its significance to Indigenous and non-Indigenous Australians 

alike are clearly relevant in the present context. However, the well-established rights of a copyright 

owner to grant or omit to grant licence to reproduce and communicate the Flag must also be 

recognised. The appropriate balancing of these considerations can only be achieved through 

meaningful engagement with the stakeholders affected by these discussions. 

II. Acquisition of copyright, cancellation of licences or a new fair dealing 

exemption 

In response to the concerns raised by the Free the Flag campaign, a number of suggestions have 

been put forward in public discussion. These recommendations range from (i) the Commonwealth 

acquiring the copyright (or arranging for it to be passed to an organisation managed by Indigenous 

Australians); (ii) extinguishing the copyright in the Flag; (iii) the Commonwealth cancelling the 

licenses over the Flag or (iv) the creation of a new fair use (or fair dealing) exemption which would 

entitle Indigenous groups to use the flag.5 Each of these recommendations raises potential issues 

under copyright law, international law and constitutional law. 

We also note that as outlined in submissions to the Inquiry, two licence holders and Mr Thomas 

are already in confidential discussions with the government about the possibility of the National 

Indigenous Affairs Agency acquiring the copyright to the Flag.6 These discussions may well lead 

to a resolution of the concerns raised above. We recommend the Committee defer the Inquiry 

until the outcome of those discussions becomes clearer. In the alternative, we recommend any 

decision to introduce legislation is delayed until the result of the discussions becomes clear.  

A. Copyright Issues 

The Copyright Act 1968 (Cth) (‘Act’) creates a suite of rights bestowed upon the copyright owner. 

These include the right to use, exclude, licence or copy a protected work. Under the Act, Mr 

Thomas is entitled to exercise and exploit these rights and interests in much the same manner as 

any other copyright owner. The peculiarity that arises in the present context pertains to the unique 

nature of the Flag with regard to Aboriginal cultural identity.  

                                                
4 Lorena Allam, ‘AFL slugged with retrospective bill for use of Aboriginal flag as fans urged to bring their 
own’, The Guardian (online, 21 August 2020) <https://www.theguardian.com/australia-
news/2020/aug/21/afl-slugged-with-retrospective-bill-for-use-of-aboriginal-flag-as-fans-urged-to-bring-
their-own>. 
5 See, eg, Isabella Alexander, ‘How easy would it be to ‘free’ the Aboriginal flag?’, The Conversation (online, 
4 September 2020) <https://theconversation.com/how-easy-would-it-be-to-free-the-aboriginal-flag-
145446>. 
6 This was expressly highlighted in submissions to the Inquiry: WAM Clothing (n 2) and Gifts Mate (n 2).  
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That said, any interference with the property rights of Mr Thomas would likely raise issues with 

regard to (i) equality under Australian law – to the extent that Mr Thomas would be being treated 

in a unique manner with regard to a specific work and differently to other copyright owners within 

the duration of his copyright rights; (ii) compliance with international copyright law in relation to 

Australia’s obligations under the Berne Convention7 and the TRIPS Agreement;8 (iii) compliance 

with international law with regard to the United Nations Declaration on the Rights of Indigenous 

Peoples 2007.9 

Article 9(2) of the Berne Convention and article 13 of the TRIPS Agreement set out a three step 

test with regard to copyright exceptions. Australia would need to satisfy the requirements of the 

three step test in order to enact a new fair use or fair dealing exception.  

We note that a number of commentators have recommended a ‘fair use’ option. However, there 

is a significant difference between fair dealing, which is an established exception under Australia’s 

Copyright Act, and fair use, which does not presently exist within the Act. If Australia were to enact 

a fair use exception, particularly for the specific purpose of the Aboriginal Flag, it would give rise 

to an extraordinarily complex question of interpreting and applying domestic Australian copyright 

law. As this would likely frustrate the purposes of the Committee’s inquiry, we make no further 

comment on the issue of fair use other than to advise the Committee against adopting that 

terminology. 

The three step test stipulates: 

It shall be a matter for legislation in the countries of the Union to permit the reproduction of such 

works in certain special cases, provided that such reproduction does not conflict with a normal 

exploitation of the work and does not unreasonably prejudice the legitimate interests of the author. 

In our view, a new fair dealing exception would satisfy the first step of the three step test in that it 

would constitute a ‘certain special case’. However, any new fair dealing exception would likely fall 

foul of the second and third steps of the test.  

In particular, there is a danger that a new fair dealing exception might interfere with the right of 

Mr Thomas and his licensees to seek compensation for commercial uses. Likewise, a new fair 

dealing right might impinge on Mr Thomas’ ability to refuse permission for the use of his work in 

circumstances where he believes the resulting treatment would be derogatory or otherwise 

unsatisfactory.  

There is more than twenty years of practice in regard to the ‘normal exploitation’ of the copyright 

in Mr Thomas’ work. This practice demonstrates a tolerance of non-commercial uses and a clear 

                                                
7 Berne Convention for the Protection of Literary and Artistic Works, opened for signature 9 September  
1886, 828 UNTS 221 (entered into force 4 May 1896).  
8 Agreement on Trade-Related Aspects of Intellectual Property Rights, opened for signature 15 April 
1994, 1869 UNTS 299 (entered into force 1 January 1995).  
9 United Nations Declaration on the Rights of Indigenous Peoples, GA Res 61/295, UN Doc 
A/RES/61/295 (2 October 2007, adopted 13 September 2007).  
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desire to seek compensation for commercial uses. Any new fair dealing right would need to be 

very carefully structured so as to not deliver a windfall gain to commercial entities. 

A particular problem would arise around the final step of the test. Mr Thomas would be treated 

very differently to any other Australian copyright owner in relation to a specific work. It would be 

difficult to see how the enactment of any new fair dealing right would not ‘unreasonably prejudice 

the legitimate interests of the author’ because it would apply to only one copyright owner in a 

manner unique to his cultural identity.10 

In summary, we would advise against the enactment of any new fair dealing right on the basis 

that it would likely be inconsistent with Australia’s obligations under international copyright law.  

B. Compulsory Acquisition of Property and Just Terms 

Section 51(xxxi) of the Constitution states that:  

The Parliament shall, subject to this Constitution, have power to make laws for the peace, order, 

and good government of the Commonwealth with respect to:  

... 

(xxxi) the acquisition of property on just terms from any State or person for any purpose in respect 

of which the Parliament has power to make laws 

A key consideration for the Committee is therefore whether any proposed legislation will amount 

to an acquisition of property, such that ‘just terms’ must be afforded. We note in this context that 

the rights in question are quite valuable, with a suggestion of a figure of $25 million and an ongoing 

royalty deal suggested.11 A portion of this would be paid to Mr Thomas as the ultimate copyright 

holder under the terms of his licensing agreement. As copyright subsists for the life of the author 

plus 70 years, the $25 million figure is a very conservative estimate. The true value may be 

significantly higher.  

In assessing whether a law is an acquisition of property a court will ask the following questions: 

1. Does the law affect property? 

2. Is the law one with respect to an acquisition of property? 

3. If so, were the terms just? 

                                                
10 In turn, this might raise issues under the Racial Discrimination Act 1975 (Cth) and the Convention on the 
Elimination of All Forms of Racial Discrimination. We make no specific comment on these matters other 
than to alert the Committee to the possibility that a relevant issue might arise here.  
11 Allam (n 4).  
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Property has been defined broadly, and extends beyond those interests that in general law are 

designated as proprietary, covering tangible and intangible property and ‘innominate and 

anomalous interests’.12 Relevantly, the term includes intellectual property rights.13  

The key issue will therefore be whether the law amounts to an acquisition of property, for example, 

in JT International the plain packaging laws did not meet this threshold as the Commonwealth did 

not acquire for itself, or another entity an interest that was proprietary in nature. The key question 

a court must answer is whether an interest, benefit or advantage of a proprietary character was 

acquired by the Commonwealth or anyone else.14 If so, just terms must be provided.  

C. Proposed Measures 

Acquisition of copyright in the Flag  

It has been suggested that the Commonwealth acquire the copyright subsisting in the Indigenous 

flag, bringing the ownership of the Indigenous flag into conformity with Australia’s other national 

flags. In doing so, Mr Thomas would forfeit all rights to the design of the Indigenous flag, and be 

compensated for the value of his intellectual property. Given that the suggested measures involve 

the forfeiture of Mr Thomas’ valuable rights and an erasure of his autonomy to assign these rights 

freely, compensation is clearly necessary.  

It is now settled that copyright constitutes ‘property’ within the meaning of section 51(xxxi) of the 

Constitution.15 If the Commonwealth were to legislate in order to acquire the copyright to the 

Indigenous flag, it is evident that in doing so the Commonwealth is obtaining an interest, benefit 

or advantage of a proprietary nature:16 ownership of the copyright subsisting in the flag. Moreover, 

the purpose for which the acquisition is carried out falls within the Commonwealth heads of 

legislative power, namely section 51(xviii) which empowers the Commonwealth to make laws with 

respect to ‘copyrights, patents of inventions and designs, and trademarks’. Just terms 

compensation would necessarily follow.  

However, in acquiring the copyright subsisting in the Indigenous flag, the Commonwealth — as 

successor in title — would be subject to the operation of section 196(4) of the Copyright Act 1968 

(Cth) which relevantly provides that:  

                                                
12 Bank of New South Wales v Commonwealth (1948) 76 CLR 1, 349. 
13 JT International SA v Commonwealth (2012) 250 CLR 1, 14-15 (French CJ) (‘JT International’). 
14 Ibid. See discussion of the case in James Stellios, Zines’ the High Court and the Constitution  (Federation 
Press, 6th ed, 2015).  
15 Australian Tape Manufacturers Association Ltd v The Commonwealth (1993) 176 CLR 480, 527 (Dawson 
and Toohey JJ); Nintendo Co Ltd v Centronics Systems Pty Ltd (1994) 181 CLR 134, 160 (Mason CJ, 
Brennan, Deane, Toohey, Gaudron and McHugh JJ); Commonwealth v WMC Resources (1998) 194 CLR 
1, 70-71 [182]-[187] (Gummow J); Attorney-General (NT) v Chaffey (2007) 231 CLR 651, 664 [24] (Gleeson 
CJ, Gummow, Hayne and Crennan JJ); JT International (n 13) 27-8 [28]-[30] (French CJ), 49 [105] 
(Gummow J), 73 [192] (Heydon J). 
16 JT International (n 13).  
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[a] licence granted in respect of a copyright by the owner of the copyright binds every successor in 

title to the interest in the copyright of the grantor of the licence to the same extent as the licence 

was binding on the grantor. 

Accordingly, in order to circumvent succession to the three outstanding licenses granted by Mr 

Thomas, the Commonwealth must acquire those licenses in addition to the copyright. There is no 

doubt that such licences constitute property within the meaning of the s 51,17 nor that in obtaining 

them the Commonwealth would acquire an interest or benefit of a proprietary nature.    

Making the flag public domain 

One suggestion has been for the Commonwealth to pass laws bringing the Flag within the public 

domain.  

On a legal level, it is likely that extinguishing the copyright in its entirety would not be an acquisition 

of property, as the Commonwealth or another entity would not have acquired an interest that is 

proprietary in nature. Notably, the ability to use an artistic work is not a proprietary right, although 

the right to exclude is.18 This means that by extinguishing the copyright, the Commonwealth would 

certainly have taken the property rights held by Mr Thomas and the respective licence holders, 

but would not have acquired those rights.  

However, such an action would extinguish all of Mr Thomas’ rights, and allow anyone to use or 

produce the flag for any purpose. This could cause adverse policy effects, such as allowing 

overseas production of the flag, allow individuals or companies to alter the flag in undesirable 

ways, and create precedent for the destruction of copyright in artistic works. Several submissions 

to the Inquiry have already raised these concerns. Critically, we are unaware of any other example 

in Australian legal history where copyright ownership in a specific individual work, which is neither 

scandalous nor illegal in and of itself, has been extinguished through government intervention.  

Cancellation of licenses 

Similar to the above analysis, it is likely that the extinguishment of licenses by legislation (or 

indeed restricting Mr Thomas’ right to licence his copyright) would not be an acquisition of 

property. Such an act would be analogous to the Plain Packaging Case where a limitation on the 

use of property (absent some other benefit of a proprietary nature flowing to the Commonwealth 

or another entity) was found not to be an acquisition.19 In this case, removing the ability to create 

licences would not lead to any benefit of a proprietary nature flowing to the Commonwealth or 

other entity. Such a step would however not lead to any significant change to individuals or 

businesses wishing to use the Flag. Currently, individuals or businesses wishing to use the Flag 

must seek permission from Mr Thomas (or the relevant licence holder). Were the licenses 

                                                
17 Minister of State for the Army v Dalziel (1944) 68 CLR 261, 284 (Rich J). 
18 See JT International (n 13). 
19 Ibid.  
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extinguished through legislation this process would not change (absent the removal of a licence 

holder from the process).  

This means that any complaints currently regarding access to the flag would not be resolved. The 

only result from the legislation would be the creation of a limitation on Mr Thomas’ right to licence 

his copyright as he sees fit. 

Creation of a new fair dealing exemption  

The creation of a specific fair dealing exemption that would allow, for example, Indigenous groups 

to use the flag for non-commercial purposes seems – at first glance – to be an attractive solution. 

However, depending on the formulation of such an exemption it may amount to a compulsory 

acquisition of property. The right to exclude others from the use and enjoyment of an artistic work 

is a property right.20 It follows that the creation of an exemption vesting the Commonwealth or 

another entity with power to decide whether a use falls within a new ‘fair use’ or fair dealing 

category may amount to an acquisition of property – in that the Commonwealth will have given 

itself (or another entity) the ability to decide who may or may not reproduce or use an artistic work. 

Such a case has not, to the authors’ knowledge, been considered by an Australian court. Absent 

the inclusion of this power in the formulation of the exemption (for example, instead leaving the 

decision about whether a particular use falls within the new exemption to a court) such a provision 

would likely not amount to an acquisition of property.  

This would again however risk undesirable uses of the flag falling within the fair dealing exemption 

depending on the precise language used. For example, if use by the AFL and the NRL fell within 

the scope of the permissible fair dealing then most of the value of Mr Thomas’ copyright would be 

eroded. Further, the Commonwealth would be implementing a specific legislative measure that 

would limit Mr Thomas’ rights.  

III. Conclusion 

In summary, we would urge the Committee to be mindful of Australia’s long and regrettable history 

of unequal treatment in relation to Indigenous property rights and interests. Consequently, we are 

of the view that Mr Thomas’ property rights and his autonomy in the exercise of those rights should 

be afforded respect. If the Committee does not share our views, and is instead of the opinion that 

some imposition on Mr Thomas’ rights is desirable, then he and his licensees should be 

appropriately compensated. In our submission, not only are the other proposed solutions 

undesirable from a policy perspective, they could amount to an attempt by Parliament to legislate 

its way around the protections afforded by s 51(xxxi). 

Dr Dilan Thampapillai (Senior Lecturer, ANU College of Law), Mr Andrew Ray (Researcher, ANU 

College of Law), Ms Georgia Reid (BA, Sydney; Researcher University of Sydney). 

                                                
20 Ibid.  
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