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1 Introduction 

Thank you for the opportunity to provide a submission to this inquiry. 

We appeared before the Committee on 16 September, primarily to describe how two of the statutory 
licensing schemes in the Copyright Agency apply to flags such as the Aboriginal flag. As the 
Committee heard, flags are regarded as artistic works for the purposes of copyright. 

2 Statutory licences 

A statutory licence allows certain uses of material protected by copyright, without the permissions 
usually required, subject to fair compensation to copyright owners.  

We manage two statutory licences that cover the use of artistic works, including flags.  

One statutory licence allows copying and communication for educational purposes by educational 
institutions, including schools, universities, TAFEs and vocational educational bodies. For example, a 
teacher could make copies of the flag, on its own or as part of other material, to give students in 
their class.  

The other statutory licence allows uses for government purposes, and applies to the 
Commonwealth, States and Territories. 

Copyright Agency is a private not-for-profit company known as a copyright management 
organisation or collecting society. Our members are owners of copyright in text and images, and 
include writers, artists and publishers. Membership is free. We currently have more than 37,000 
members, some of whom represent other owners of copyright as their agent. 

The statutory licence provisions in the Copyright Act for each scheme provide for the appointment 
of a collecting society to manage the scheme, known as a declaration.  

We were declared in 1990 as the collecting society responsible for managing the statutory licence 
for education for text and images, by the then relevant Minister, the Attorney General. The 
declaration has remained in place since then. The current Minister is the Minister for 
Communications, Cyber Safety and the Arts. We provide a detailed annual report to the Minister, 
which is tabled in Parliament. 

We were declared in 1998 as the collecting society for managing the statutory licence for 
governments as it applies to government copies of text and images, by the Copyright Tribunal of 
Australia. That declaration also remains in place. 

The licence arrangements under each of these statutory licence schemes are what is known as 
blanket licensing arrangements: they cover all uses by the sector in reliance on the licence. For 
example, we have agreements with education departments, and with peak bodies for schools in 
non-government sectors, that cover copying and sharing of text or images for educational purposes 
that would otherwise require a copyright clearance.  
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Similarly, we have agreements with the Commonwealth and States that cover government copies 
made by the departments and agencies listed in the agreement. They also cover internal 
communications, such as emailing and availability from an internal server, but not to external 
communication such as publication on a website available to the public. 

Each agreement provides for an annual fixed price fee to cover all copying and sharing by the 
relevant sector under the licence. 

We distribute the copyright fees we collect to owners of copyright whose works have been used, or 
are available for use, under the licences. These include owners of copyright in flags. We do not 
receive comprehensive reporting about every single use under the licences, because the cost of 
doing that is currently prohibitive. We receive some data about usage in schools and universities 
from annual surveys in small samples of schools and university faculties. We use this to assist us to 
distribute the licence fees we receive from those sectors. We  have an annual distribution for artists 
whose works are available for use under the licences we manage, which is in addition to payments 
to artists from other distributions. We don’t disclose amounts paid to copyright owners unless they 
have consented to us doing so. 

3 Other licensing for members 

In addition to the statutory licences, we also manage a range of other licences as agent for 
members who choose to participate in them. These include pay-per-use licences for the use of 
artistic works, including in publications, on merchandise and on clothing.1 Many of the works 
covered by these licences are by First Nations artists. We work with these artists to make sure these 
licences reflect their wishes, and their agency regarding their work and their artistic and cultural 
practices. This includes respecting and supporting the decision-making authority that First Nations 
artists exercise in relation to who they wish to transact with and how their works are to be used and 
reproduced.  

4 Artists resale royalty scheme 

We are also appointed to manage the artists’ resale royalty scheme, which entitles artists to a 
percentage of the sale price when an artwork is resold. There is information about the scheme at 
resaleroyalty.org.au.  

Since its start on 9 June 2010 until 19 June 2020, the scheme has generated royalties totalling more 
than $8.5m for nearly 2,000 artists. Over 64% of the artists receiving royalties are First Nations 
artists and they have received 37% of the total royalties. 

5 Issues raised by the Committee 

The Committee asked some questions about the following issues. 

Difference between inauthentic art and items manufactured overseas 
Inauthentic art and craft products were the subject of a Parliamentary inquiry and report released in 
December 2018: Report on the impact of inauthentic art and craft in the style of First Nations 
peoples. Copyright Agency made a submission to, and appeared before, the Parliamentary 
Committee, representing its members. The issues raised in the report will be addressed by the 
government’s Indigenous Visual Art Action Plan, announced on 2 September.  

                                                   
1 copyright.com.au/licences-permission/visual-art-licences/ 
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Broadly, inauthentic art and craft products are artworks and objects that are in the style of artworks 
and objects of First Nations people, but not actually created by or with the involvement of First 
Nations people. 

Inauthentic art and craft products may be manufactured in Australia or overseas. The fact that 
something is manufactured overseas, however, does not mean it is necessarily inauthentic. Some 
objects manufactured overseas may be authorised by a First Nations artist and/or community. 

Obligation to get permission to use an artistic work 
A person who wants to copy or communicate an artwork created by someone else generally needs 
their permission to do, unless one of the exceptions in the Copyright Act applies (such as fair 
dealing for research or study) or the copyright has expired. 

As outlined above, the statutory licence schemes allow copying and communicating of artistic works 
without the permissions usually required, provided there are arrangements for fair compensation. 

If permission is required, a person who copies or communicates the artistic work without permission 
is likely to be infringing copyright. The owner of copyright in the artistic work can take legal 
proceedings to seek a range of remedies including injunction and damages. In some cases, there 
can be a dispute about who the owner of copyright is. This is ultimately decided by a court if 
otherwise unresolved. 

6 Submission by Australian Copyright Council 

Copyright Agency is a member of the Australian Copyright Council and endorses its submission to 
the Committee. 
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