
 

Chairperson Senate Select Committee on the 
Aboriginal Flag PO Box 6100 Parliament House 
Canberra ACT 2600  

18 September 2020 

 
The National Association for the Visual Arts (NAVA) welcomes the opportunity to provide 
a submission to the Select Committee on the Aboriginal Flag. 
 
NAVA would like to formally acknowledge and thank the creator of the Aboriginal Flag, Luritja 
artist Harold Thomas, for the incredible contribution of a national Aboriginal identifier for the 
National Aboriginal Day March in July 1971.  
 
  

1. About NAVA 
  
The National Association for the Visual Arts (NAVA) is the peak body representing the 
professional interests of the Australian visual and media arts, craft and design sector, 
comprising of 20,000 practitioners, galleries and other art organisations. Since its establishment 
in 1983, NAVA has been influential in bringing about policy and legislative change to encourage 
the growth and development of the visual arts sector and to increase professionalism within the 
industry. 
  
NAVA provides professional services to its constituents through offering expert advice and 
referrals, grants, career development opportunities and training, online and hard copy resources 
and the benchmark Code of Practice for the Professional Visual Art, Craft and Design Sector. 
  
NAVA provides advocacy and representation for the sector and sets industry standards. It has 
had a long commitment to ensuring Aboriginal and Torres Strait Islander peoples rights are 
protected. This has included the commissioning and publication of Valuing Art, Respecting 
Culture: Protocols for Working with the Australian Indigenous Visual Arts and Craft Sector 
written by Doreen Mellor and Terri Janke. This document provides background information and 
a historical and cultural context for contemporary Indigenous visual arts practice in Australia and 
identifying the appropriate ways of working with First Nations practitioners. 
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NAVA has also been a vigorous advocate for the introduction of both moral rights and resale 
royalty rights legislation in Australia and a key contributor to the development of Viscopy (which 
merged with the Copyright Agency in 2017) and the Indigenous Art Code. 
 
 

2. NAVA’s position on copyright 
 
NAVA believes that Australia’s system of licences should respect the fundamental principle of 
the right of a creator to benefit from their investment in their creation of thought, time, skill and 
resources. Artists should have a right to choose who they licence their work to, how it is used 
and where it is used. Licensing should not inhibit an artist’s moral rights, as set out in the 
Copyright Act 1968 2000 amendment. 

 

3. Recommendations and comments related to point (b) of the Terms of Reference 
 

1. That the artist, Harold Thomas, retains ownership of copyright and maintains control 
over licensing the copyright. 

2. That in comprehensive consultation with the artist, Harold Thomas, the government 
assists in creating a clear platform that provides for equitable access to the purchasing 
of a license to use the Aboriginal Flag design: 

a. The platform should both clearly outline the process and scope of use for the 
licensee as well as having a mechanism for paying royalties to the copyright 
owner and licensees where appropriate. 

b. An example of a transparent process for the purchase of a license can be found 
on the AIATSIS website 
(https://aiatsis.gov.au/explore/articles/aiatsis-map-indigenous-australia) 

3. NAVA rejects the proposition that copyright be forcibly acquired:  

a.  This action fundamentally undermines the rights of the copyright creator and 
owner, and the principles of copyright law in Australia. 

4. NAVA supports the ArtsLaw Centre of Australia’s submission with regard to point (a) of 
the Terms of Reference, 

a. who benefits from payments for the use of the Aboriginal Flag design and the 
impact on Aboriginal organisations, Aboriginal communities and the broader 
Australian community of the current copyright and licensing arrangements; 
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b. NAVA’s particular support goes to the point that an arrangement involving the 
Australian Government holds the risks of: 

i. an act of colonisation that NAVA does not support given the broader 
context and history of colonisation in this country. 

ii. the appropriation of Aboriginal property rights - Harold Thomas’ right as 
an artist to maintain ownership of his own work. 

c. NAVA also supports ArtsLaw’s point thats: 

i. In the case of the copyright being transferred to the Australian 
Government, the artist, Harold Thomas, should be a central part of a First 
Nations advisory body to make decisions on the use of the Aboriginal 
Flag to ensure fair and appropriate use.  

ii. Setting up clear and thorough guidelines and protocols to govern 
commercial and non-commercial use of the Aboriginal Flag.  

 

 

 

 

 

 

 

Sincerely,  

 

Penelope Benton 

Acting CEO 

 

Georgia Mokak, Djugun 

First Nations Research and Engagement Coordinator 
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