
Submission to the Senate Select Committee on the Aboriginal Flag 

 
1. Thank you for the opportunity to offer short written submissions to the Select Committee on 

the Aboriginal Flag, which I provide in my individual capacity and mainly for the purposes of 
setting out some of the basic features of copyright law relevant to the Terms of Reference.  
 
Copyright in the Aboriginal flag  

2. The copyright issues with respect to the nature of the work, ownership, copyright term, and 
commercial exploitation of the Aboriginal flag are unremarkable. 
 
Nature of the work  

3. The Aboriginal flag falls within the definition of an ‘artistic work’ pursuant to s 10 of the 
Copyright Act 1968 (Cth). 
 
Author and Owner of the Aboriginal Flag  

4. Mr Harold Thomas is recognised as the ‘author’ and true owner of the copyright in the 
Aboriginal flag as established in the carefully reasoned decision of Thomas v Brown (1997) 37 
IPR 207 where Shephard J considered, inter alia, competing ownership claims to the Aboriginal 
flag. See further s 35(2) of the Copyright Act 1968 (Cth). 
 
Copyright Term 

5. According to s 33(2) of the Copyright Act 1968 (Cth), the duration of copyright in the Aboriginal 
flag is 70 years after the calendar year in which Mr Thomas passes (‘life plus 70’ term). 
 
Copyright Owner’s Exclusive Rights 

6. As owner of the Aboriginal flag, Mr Thomas enjoys any or all of the usual exclusive rights that 
inhere in artistic works: Copyright Act 1968 (Cth), s 31(1)(b).  These exclusive rights are the right:  

(i) to reproduce the work in a material form (‘the reproduction right’) 
(ii) to publish the work (‘the publication right’) (a once-only right to be the first 

ever publisher in Australia of the work) 
(iii) to communicate the work to the public (‘the communication right’). This 

includes putting the Aboriginal flag or a ‘substantial part’ of it (see Copyright 
Act 1968 (Cth), s 14) on a website.  
 

7. A copyright owner’s exclusive rights are often referred to as the ‘economic rights’ of copyright. 
These rights are transferable and can be carved up in many ways (by geography; by time; in 
relation to different markets or kinds of products) by granting licences (exclusive or non-
exclusive) to third parties. Mr Thomas, for instance, has granted different licences to third 
parties to reproduce the Aboriginal flag on various consumer durables. 
 

8. It is worth noting that Mr Thomas’ copyright in the Aboriginal flag does not prevent Aboriginal 
organisations using the colours black, yellow and red in different designs or configurations to 
the Aboriginal flag. 
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Licences Granted by Mr Thomas regarding the Aboriginal Flag  
9. The public record suggests that Mr Thomas has granted the following licences: 

(i) A worldwide exclusive licence for the duration of the copyright granted in favour of 
Carroll & Richardson Flagworld (formerly Flags 2000) in 1998 for the reproduction of 
the Aboriginal flag design on flags, pennants, banners etc and promotion, distribution 
and sale of these products. 

(ii) A worldwide exclusive licence for an unspecified period granted in favour of WAM 
Clothing Pty Ltd for the reproduction and sale of the Aboriginal flag on a range of 
clothing and apparel (since 2018) and for digital and physical media products (since 
2019). 

(iii) A worldwide exclusive licence for an unspecified period granted in favour of Wooster 
Holdings Pty Ltd for certain products, which has in turn granted permission to Gifts 
Mate Pty Ltd to manufacture and wholesale a range of souvenir products featuring the 
Aboriginal flag.  

(iv) Several bare or gratuitous licences — that is, licences not supported by consideration 
to do acts that would otherwise be an infringement of the copyright — granted in favour 
of various Aboriginal organisations, such as those providing medical or legal services. 
The author can terminate bare or non-contractual licences at any time. An estoppel 
argument may possibly be raised against revocation, but it is worth pointing out that 
the circumstances in which a bare licence can be revoked turns ultimately on the 
relevant facts of the case: see eg Chabbra v McPherson [2019] FCAFC 228, [92], [95].  

(v) Contractual or non-exclusive licences, such as the non-exclusive irrevocable worldwide 
licence granted in favour of the former Aboriginal and Torres Strait Islander Commission 
(ATSIC). 

(vi) To individuals permitted to produce the Aboriginal flag for their own use, so long as this 
does not extend to commercial exploitation.  

(vii) Mr Thomas and the exclusive licensees set out above benefit from the payments for the 
use of the Aboriginal Flag design. As the terms of these exclusive licences are obviously 
commercial in confidence, the precise pecuniary benefits that flow to Mr Thomas and 
the exclusive licensees are impossible to calculate.  

 
Copyright Infringement 

10. Direct infringement: the copyright in the Aboriginal flag is infringed by any person who, not 
being the owner of the copyright, and without the licence of Mr Thomas does or authorises in 
Australia the doing of any act comprised in the copyright (ie exclusive rights): Copyright Act 1968 
(Cth), s 36. It matters not whether that person, say an Aboriginal or non-Aboriginal organisation, 
is motivated by charitable or commercial purposes. 
 

11. By way of an example, if an Aboriginal organisation reproduces the whole or a ‘substantial part’ 
of the Aboriginal flag design on clothing, or communicates the whole or a ‘substantial part’ of 
flag on its website, that organisation is potentially liable for copyright infringement. (There are 
additional elements required to establish ‘direct infringement’ here: specifically, ‘derivation’ 
from or ‘causal connection’ to the Aboriginal flag and objective similarity to the Aboriginal flag.)  
 

12. Indirect infringement occurs where, for example, a person imports unauthorised reproductions 
of the Aboriginal flag for sale: see further Copyright Act 1968 (Cth), s 37–38. 
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Exceptions to Copyright Infringement 

13. The Copyright Act 1968 (Cth) contains far too many exceptions to copyright infringement to list 
in this submission. However, it is worth noting that a defendant may avoid liability for copyright 
infringement in relation to the ‘unauthorised’ use of the Aboriginal flag if they can establish the 
‘fair dealing’ exceptions: see eg s 40 (research or study), s 41 (criticism or review), s 41A (parody 
or satire), s 42(reporting the news), s 43 (purposes of judicial proceeding or professional advice). 
 

14. There are also remunerated exceptions set out in the Copyright Act 1968 (Cth) as well as specific 
exceptions relating to artistic works such as permitting the incidental filming or televising of 
artistic works (Copyright Act 1968 (Cth), s 67). 
 

15. Given that the Aboriginal flag is a powerful symbol with immense social and political resonance, 
there is also a potential argument that the constitutional implied right to political 
communication might in limited circumstances triumph over Mr Thomas’ copyright in the flag. 
However, this remains an open question. On these points, see especially, Robert Burrell and 
James Stellios, ‘Copyright and Freedom of Political Communication in Australia’ in Jonathan 
Griffiths and Uma Suhtersanen (eds) Copyright and Freedom of Expression Comparative and 
International Analyses, Oxford University Press, Oxford, 2005. This would certainly require 
further advice from an expert in constitutional law.  
 
Mr Thomas’ Moral Rights 

16. As author of the Aboriginal flag, Mr Thomas also enjoys several moral rights.  
 

17. Unlike the exclusive or economic rights set out above, moral rights are more concerned with 
the personal, cultural or spiritual connection between authors and their works. Moral rights 
remain with the author even if copyright ownership is transferred. 
 

18. Mr Thomas’ moral rights are as follows: 
(i) right of attribution of authorship: that is, Mr Thomas’ right to be identified as the author 

of the Aboriginal flag for certain attributable acts: Copyright Act 1968 (Cth), s 193. 
Pursuant to s 194(2) of the Copyright Act 1968 (Cth), Mr Thomas’ right to be identified 
as author is enlivened when the following attributable acts are done: (a) reproduce the 
work in a material form; (b) publish the work; (c) exhibit the work; (d) communicate the 
work.  

(ii)  right not to have authorship of the Aboriginal flag falsely attributed to someone else: 
Copyright Act 1968 (Cth), s 195AC. The relevant acts of false attribution insofar as they 
relate to the authorship of artistic works are set out in s 195AE (2) of the Copyright Act 
1968 (Cth).  

(iii) right of integrity of authorship: that is, Mr Thomas’ right not to have the Aboriginal flag 
subjected to derogatory treatment: Copyright Act 1968 (Cth), s 195AI. Pursuant to s 
195AK of the Copyright Act 1968 (Cth), derogatory treatment here means:  

(a) the doing, in relation to the Aboriginal flag, of anything that results in a 
material distortion of, the destruction or mutilation of, or a material 
alteration to the flag that is prejudicial to Mr Thomas’ honour or 
reputation; or 
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(b) an exhibition in public of the Aboriginal flag that is prejudicial to Mr 
Thomas’ honour or reputation because of the manner or place in which 
the exhibition occurs; or 

(c) the doing of anything else in relation to the Aboriginal flag that is 
prejudicial to Mr Thomas’ honour or reputation 

 
19. Infringement of the right of attribution of authorship, not to have authorship falsely attributed, 

or right of integrity of authorship is set out respectively in ss 195AO, 195AP, 195AQ of the 
Copyright Act 1968 (Cth). 
 

20. There is no infringement of the right of attribution of authorship if it was ‘reasonable’ not to 
identify Mr Thomas as the author of the Aboriginal flag having regard to the factors set out in s 
195AR of the Copyright Act 1968 (Cth). Given the widespread recognition of Mr Thomas being 
the author of the Aboriginal flag, there is arguably very little scope for this defence to operate.  
 

21. There is no infringement of the right to integrity of authorship if the derogatory treatment or 
other action was ‘reasonable’, having regard to the factors set out in s 195AS of the Copyright 
Act 1968 (Cth). 
 

22. An infringement of Mr Thomas’ moral rights is not an offence but Mr Thomas or a person 
representing Mr Thomas may bring an action in respect of the infringement: Copyright Act 1968 
(Cth), s 195AZ.  
 

23. The remedies available for an infringement of Mr Thomas’ moral rights are set out in s 195AZA 
of the Copyright Act 1968 (Cth) and include one or any more of the following:  (a) an injunction 
(b) damages (c) declaration that Mr Thomas’s moral right(s) has been infringed (d) an order that 
the defendant make an apology for the infringement (e) an order that any false attribution of 
authorship or derogatory treatment of the Aboriginal flag be removed or reversed. 
 

24. The factors that a court may have regard to in fashioning appropriate remedies are set out in s 
195AZA(2) of the Copyright Act 1968 (Cth). 
 

25. Mr Thomas’ moral rights are coterminous with the copyright term of the Aboriginal flag (ie Mr 
Thomas life plus 70 years): Copyright Act 1968 (Cth), s 195AM.    
 

26. After Mr Thomas’ death, his moral rights may be exercised and enforced by his legal personal 
representative: Copyright Act 1968 (Cth), s 195AN(1) and (2). 
 

27. Moral rights are non-transferable, that is, such rights cannot be assigned or transmitted by will 
or by devolution by operation of law: Copyright Act 1968 (Cth), s 195AN(3). However, Mr 
Thomas may consent to acts that would otherwise breach his moral rights: see Copyright Act 
1968 (Cth), s 195AW−AWA.  
 

28. Mr Thomas cares deeply about the Aboriginal flag, which he has championed since its creation 
in 1971 and fostered as a unifying symbol for the Aboriginal civil rights and land rights 
movement. Naturally, Mr Thomas has very strong feelings about ensuring that its integrity and 
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respectful treatment is maintained. The moral rights set out above may prove useful in this 
respect as well as in ensuring that Mr Thomas is recognised as the flag’s creator.  
 

Where to From Here?  

29. Copyright law may well be effective in enabling the exploitation of exclusive rights in ordinary 
copyright content; however, as has been well reported in the popular press, it has proved 
particularly poor in resolving the competing interests relating to the Aboriginal flag.  
 

30. The Aboriginal flag is clearly much more than an artist work. For Aboriginal Australians, this 
culturally and politically significant symbol serves as a rallying point for Indigenous solidarity, 
resistance and sovereignty. The Aboriginal flag also generates a great sense of pride in 
Indigenous Australians and non-Indigenous Australians.  
 

31. The issue of access to the flag has generated much angst and tension, especially at the interface 
between non-Indigenous controlled entities exercising the rights contained in their exclusive 
licences and Aboriginal organisations seeking access to the Aboriginal flag.  
 

32. Of the multiple options canvassed before the Select Committee championing more liberalised 
access to the Aboriginal flag, the most sensible and appropriate approach may well be to 
negotiate sustainable and mutually beneficial outcomes with Mr Thomas and the exclusive 
licensees. Careful attention should be paid here to the long copyright term in the Aboriginal flag 
and with a view to resolving this issue amicably and conclusively.   
 

33. Any negotiated outcome might draw inspiration from the model employed by the Torres Strait 
Islander Regional Council insofar as it relates to the use of the Torres Strait Islander Flag.  
 

34. Compulsory acquiring the Mr Thomas’ copyright in the Aboriginal flag should arguably be 
eschewed as this may be seen as an act of appropriation. 
 

35. As to the point about ‘fair use’, it is worth noting that this is not a feature of Australian copyright 
law. Notwithstanding the Australian Law Reform Commission’s 2014 report strongly 
recommending the incorporation of a flexible ‘fair use’ exception into Australian copyright law 
(supported by the Productivity Commission in 2016) there has been little or no legislative 
appetite for change here. Thus, it would be a rather drastic measure to introduce a fair use 
provision relating solely to one work, the Aboriginal Flag. To my mind, that would be an 
unprecedented move and may result in unintended and/or inappropriate consequences, such 
as severely curtailing Mr Thomas’ economic rights.  
 

36. Whatever the outcome of the Select Committee’s deliberations, it is hoped that Mr Thomas’ 
wishes are respected and that his enduring contribution to the Aboriginal civil and land rights 
movement is always remembered.  
 
 
Dr Fady Aoun 
 
18 September 2020 
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