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18 September 2020 
 
 
Email:  
 
BY EMAIL  aboriginal.flag.sen@aph.gov.au 
 
 
 
Committee Secretary 
Senate Select Committee on the Aboriginal Flag 
Department of the Senate 
PO Box 6100 
Parliament House 
CANBERRA ACT 2600 
AUSTRALIA 
 
SUBMISSION TO THE SENATE SELECT COMMITTEE ON THE ABORIGINAL FLAG 

Dear Committee Secretary 

1. We are thankful for the opportunity to submit our views in respect of this important 
issue. 

Compulsory acquisition of intellectual property rights versus real property  

2. We firstly note that a distinction appears to have developed between the 
compulsory acquisition of intellectual property such as copyright or patents, and 
the acquisition of real property in the form of land. 

3. All levels of Australian government routinely engage in the compulsory acquisition 
of land. Specific legislation is enacted at state and federal level to regulate these 
acts, including:  

(a) ss 41-51 of the Lands Acquisition Act 1989 (Cth), and  

(b) Pt 2 of the Land Acquisition and Compensation Act 1986 (Vic). 

4. Compulsory acquisition is by its nature against the wishes of the owner, and there 
are many reasons a landowner may be reluctant to hand over his or her rights:  

(a) a landowner may have built a home ‘with his or her own hands’; 

(b) a home has been in family hands for many generations; 

(c) the compensation may be considered inadequate; and 

(d) a landowner may morally object to the proposed use of the property.   

5. Despite these owner misgivings, governments routinely engage in compulsory 
acquisition for purposes such as:  

(a) building a school; 

(b) developing roads and highways, or the widening of existing roads; 
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(c) developing rail infrastructure; or 

(d) creating a park. 

6. While governments have been comfortable in compulsorily acquiring land, greater 
reluctance has been shown in acquiring intellectual property interests.  

7. This is perhaps because compulsory acquisition is not commonly required for 
intellectual property since, where the rights holder is not prepared to negotiate a 
reasonable arrangement, alternative suppliers or products may typically be found.  

8. For example, if acquisition or licensing of particular software or a painting cannot 
be negotiated, the government may simply acquire rights to an alternative painting 
or software. In this context, compulsory acquisition may be considered an 
unnecessary and burdensome process. 

9. Such is not currently the case. If suitable access to the Aboriginal Flag cannot be 
negotiated, there will be no alternative supplier or product.  

10. We should note we do wish for amicable arrangements to be reached with Harold 
Thomas. Compulsory acquisition should not be undertaken lightly or without 
reasonable attempts to arrive at amicable agreement.  

11. That said, we do not see why the possibility of compulsory acquisition appears to 
have been summarily dismissed. 

12. Much has been made of respecting the rights and views of Harold Thomas, which 
is of course commendable.  

13. However, we ask how the rights and views of Harold Thomas are any different (or 
more important) than those of any homeowner who has their home compulsorily 
acquired. Many feel strong emotional attachments to their homes, yet 
governments compulsorily acquire these homes routinely. What is the difference?  

14. Would the Government have the same qualms were it to acquire Mr Thomas’ 
home instead of his copyright? Would Mr Thomas feel any less aggrieved in the 
result? 

15. We ask why compulsorily acquiring someone’s home to widen a road is 
commonplace and acceptable at all levels of government, but compulsorily 
acquiring copyright in a flag design (or a licence thereto) for the benefit of an entire 
race of Australians is entirely unacceptable. 

Compulsorily acquiring licences 

16. There has been discussion regarding the ability of the Government to compulsorily 
acquire rights in intellectual property free of any encumbrances such as licences.  

17. Sub-section 196(4) of the Copyright Act 1968 (Cth) does of course specify that a 
licence granted will bind every successor in title. In this respect, acquisition of Mr 
Thomas’ copyright would be subject to any pre-existing licences. 
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18. However, the meaning of ‘property’ under section 51(xxi) of the Constitution is 
construed very broadly following court decisions such as Bank of New South 
Wales v Commonwealth (Bank Nationalisation Case)1.  

19. In this context, the term ‘property’ 

extends to every species of valuable right and interest, including real and personal 
property, incorporeal hereditaments such as rents and services, rights of way, 
rights of profit or use in land of another.2  

20. A licence to copyright is personal property according to the above definition. 
Analogously, a licence to intellectual property is considered personal property 
under s 10 of the Personal Properties Securities Act 2009 (Cth). 

21. There is no reason that a licence could not be compulsorily acquired in the same 
manner as any other property right.   

Rights of licence holders 

22. Turning briefly to the existing licences granted by Mr Thomas, there appears to 
be some suggestion that such licences would be perpetual and irrevocable, and 
nothing could be done by the Government other than to negotiate the acquisition 
of such rights from the licence-holders. 

23. Whether this is true would depend on the terms of the granted licence.  

24. Licences are commonly granted for a limited period (typically several years or 
less), and termination rights of some form or another are common. 

25. We suggest the terms of any granted licence should be reviewed before assuming 
that the licences would be perpetual, irrevocable, and require acquisition. 

26. It may well be the case that any such licence could be revoked, or could only run 
for a limited time. This extent and revocability of any licence would of course also 
affect its value for the purposes of any acquisition (compulsory or otherwise). 

Mr Thomas’ desires 

27. Much has been made of respecting the rights and interests of Mr Thomas in 
seeking resolution of this matter. On this point we note that Mr Thomas has 
demonstrated he is prepared to licence those rights on an exclusive basis 
(meaning even to the exclusion of himself) provided he is appropriately 
remunerated. 

28. To provide an example of what this means – Mr Thomas has granted an exclusive 
licence to a third party to produce flags. This means Mr Thomas cannot himself 
produce a flag without authorisation from his licensee.  

29. Mr Thomas can, as a result of the licences he has already granted in consideration 
for financial gain, infringe his own copyright.  

 
1 (1948) 76 CLR 1. 
2 LexisNexis, Halsbury’s Laws of Australia, vol XX (at 17 September 2020), 90 Constitutional Law, III 

Legislative Powers, ‘(4) Legislative Powers of the Commonwealth’ [90-1700]. 

Aboriginal Flag
Submission 33



 
 
 
 

FRANCIS ABOURIZK LIGHTOWLERS  Page 4 

30. We also wish to make clear that there is nothing wrong with what Mr Thomas has 
done. Mr Thomas is perfectly entitled to grant licences and seek financial gain 
from his labours. 

31. However, any idea that the Government should respect the desire of Mr Thomas 
to retain control of any use of the Flag is misplaced. Mr Thomas has demonstrated 
he is well-prepared to divest such control entirely (to the exclusion of himself), for 
appropriate monetary compensation.  

Recommendation  

32. Based on the history of this matter it appears Mr Thomas would be glad to grant 
a broad licence to use the Aboriginal Flag in consideration for appropriate 
monetary compensation. 

33. The Government may therefore consider obtaining such a licence to be 
administered by an appropriate representative Aboriginal body, using 
arrangements made for the Torres Strait Islander Flag as a model.  

34. Such a licence would include the power to grant free sub-licences to Australian 
entities on condition the Aboriginal Flag is treated with respect.  

35. The terms of any such licence would need to be acceptable to the broader 
Aboriginal community following consultation. In this respect, we see the approach 
undertaken by the present Government, in which negotiations are being secretly 
held, as unacceptable. 

36. Under such a licensing arrangement, there would be no need to actually acquire 
the copyright itself from Mr Thomas. Mr Thomas could continue to call himself the 
owner of the copyright, and the Government could avoid any suggestion that it 
has taken the entire rights from Mr Thomas. 

37. To the extent Mr Thomas may not agree to grant such a licence on reasonable 
terms, we argue compulsory acquisition of a licence (on just terms) would be 
appropriate in all the circumstances.  

38. The amount to be paid to Mr Thomas may be determined based on the amount 
he has negotiated from his existing licensees. 

39. In the alternative, the Government may consider paying Mr Thomas to grant a 
‘Creative Commons’ style licence to the Australian public on a perpetual, 
irrevocable basis (the irrevocability of such licence to be ensured via a deed of 
undertaking from Mr Thomas to the Government). We acknowledge that the optics 
of such an approach may be seen as beneficial. 

40. The existing licences granted to Flagworld and WAM Clothing could also be 
compulsorily acquired, to the extent that such licences could not be revoked or 
‘waited out’ following review of their negotiated terms. 

41. No alternative to the using the Aboriginal Flag exists, and the present 
arrangements in which exclusive rights are granted to entities such as WAM 
Clothing, are clearly unacceptable to the broader Aboriginal community.  

42. We refer to the words of Lance Franklin in withdrawing from the licence he 
previously obtained from WAM Clothing: 

Aboriginal Flag
Submission 33



Aboriginal Flag
Submission 33




