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We believe the central consideration is to find a balance between upholding Harold Thomas 

- the copyright holder’s rights, while supporting the community to be able to continue to use 

the flag for community purposes.  

 

Reconciliation Australia believes that the work by the Law Reform Commission - Copyright 

and the Digital Economy1 and Productivity Commission Reforming Australia’s Intellectual 

Property Arrangements2 offers a pathway to achieve this.  

 

Australian copyright law has a large number of exceptions, including ‘fair dealing’ 

exceptions, which allow the use of copyright materials for specified purposes. This may 

include research or study, criticism or review, justice procedures or reporting on the news.3 

This may not include charitable and private use. 

 

The Australian Law Reform Commission released a report in 2013 that recommended the 

Copyright Act should be amended to provide an exception for fair use rather than fair 

dealing4. This would allow for greater flexibility and more closely reflect the way users are 

currently accessing copyright materials.  

 

This was later supported by the Productivity Commission, who in 2016 conducted an inquiry 

into intellectual property arrangements. This inquiry found that Australia’s fair dealing 

exceptions are too narrow and prescriptive, and do not easily allow for new or innovative 

uses of copyright material. This also does not accommodate genuine uses of copyright 

materials which do not impact the licence and/or copyright holders5, such as charitable and 

private use.  

 

Reconciliation Australia supports the Productivity Commission’s proposed reforms to 

copyright legislation to include an open-ended fair use exception.6 We agree that exceptions 

should be available to allow for the use of copyright material, such as the Aboriginal flag, for 

any genuine purpose that would meet the standards for ‘fair’ use.  

 

Reconciliation Australia also believes that an important consideration of the Committee 

should be to ensure copyright material, such as the Aboriginal flag, is only used in a ‘fair’ 

way. This means that arrangements should offset any impacts and not infringe on the rights 

of the flag creator. The outcome achieved should also, still allow for the commercial use of 

the flag by the licence and/or copyright holders. 

 

                                                
1 Australian Law Reform Commission 2013, Copyright and the Digital Economy, ALRC Report 122, p.13 
2 Productivity Commission, August 2017, PC News – August 2017, Reforming Australia’s intellectual property 

arrangements, available at: https://www.pc.gov.au/news-media/pc-news/pc-news-august-2017/intellectual-
property  

3 Productivity Commission, August 2017, PC News – August 2017, Reforming Australia’s intellectual property 
arrangements, available at: https://www.pc.gov.au/news-media/pc-news/pc-news-august-2017/intellectual-
property 
4 Australian Law Reform Commission 2013, Copyright and the Digital Economy, ALRC Report 122, p.13 
5 Productivity Commission, August 2017, PC News – August 2017, Reforming Australia’s intellectual property 

arrangements, available at: https://www.pc.gov.au/news-media/pc-news/pc-news-august-2017/intellectual-
property 

6 Productivity Commission, August 2017, PC News – August 2017, Reforming Australia’s intellectual property 
arrangements, available at: https://www.pc.gov.au/news-media/pc-news/pc-news-august-2017/intellectual-
property  
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Reconciliation Australia recommends that the Committee seek to protect the interests of 

Harold Thomas as copyright holder of the flag, while ensuring fair community use is 

encouraged and not inhibited. We propose that the Law Reform Commission and 

Productivity Commission work provides a means of achieving this balance. 

 

Reconciliation Australia is able to provide further information, either verbally or in writing, 

regarding our submission should you wish to clarify any of the issues raised. 

 

Yours sincerely,  

Karen Mundine  

Chief Executive Officer  

Reconciliation Australia  
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