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Members in attendance:  Senators Davey, Dodson, McCarthy, Thorpe. 

 

Terms of Reference for the Inquiry: 

To inquire into and report on: 

That a select committee, to be known as the Select Committee on the Aboriginal Flag, be established to inquire into and 

report on current and former copyright and licensing arrangements for the Aboriginal flag design, with particular reference to:  

a. who benefits from payments for the use of the Aboriginal Flag design and the impact on Aboriginal organisations, 

Aboriginal communities and the broader Australian community of the current copyright and licensing arrangements;  

b. options available to the Government to enable the Aboriginal Flag design to be freely used by the Australian community, 

including:  

i. negotiated outcomes with licence and/or copyright holders:  

ii. the compulsory acquisition of licences and/or copyright,  

iii. ways to protect the rights and interests of the flag's legally recognised creator Mr Harold Thomas; and  

c. any other matters relevant to the enduring and fair use of the Aboriginal Flag design by the Aboriginal and Australian 

community. 
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JANKE, Dr Terri, Solicitor Director, Terri Janke and Company 

Evidence was taken via teleconference—  

Committee met at 16:38 

CHAIR (Senator McCarthy):  I declare open this public hearing of the Senate Select Committee on the 

Aboriginal Flag. I acknowledge the Ngunawal and Ngambri people, the traditional custodians of the land on 

which we meet here in Canberra, as well as the traditional custodians of the lands on which senators and 

witnesses are participating remotely. I pay my respects to their elders past, present and emerging. The committee's 

proceedings today will follow the program as circulated. These are public proceedings being broadcast live via 

the web and in Parliament House. 

I remind witnesses that, in giving evidence to the committee, they are protected by parliamentary privilege. It is 

unlawful for anyone to threaten or disadvantage a witness on account of evidence given to a committee, and such 

action may be treated by the Senate as a contempt. It is also a contempt to give false or misleading evidence to the 

committee. 

The committee prefers evidence to be given in public, but, under the Senate's resolutions, witnesses have the 

right to request to be heard in confidence, described as being in camera. If you are a witness today and intend to 

request to give evidence in camera, please bring this to the attention of the secretariat as soon as possible. If a 

witness objects to answering a question the witness should state the ground upon which the objection is taken and 

the committee will determine whether it will insist on an answer, having regard to the ground which is claimed. If 

the committee determines to insist on an answer, a witness may request that the answer be given in camera. Such 

a request may of course also be made at any other time. 

With those formalities over, I welcome Dr Terri Janke. Thank you so much for giving your time to give 

evidence today. Information as said about parliamentary privilege has been provided to you and is available from 

the secretariat. I understand that you do not wish to make an opening statement; is that correct? 

Dr Janke:  That's correct. I am Wuthathi Meriam, and I am beaming in from Bidjigal country. 

CHAIR:  Dr Janke, we are thrilled to have you appear before the committee. I will go to Senator Thorpe first 

for questions and then to Senator Dodson. 

Senator THORPE:  Welcome, Dr Janke. We have heard a lot about your work; a lot of people have certainly 

mentioned it through this inquiry. In your discussion paper Indigenous knowledge: issues for protection and 

management, which has been tabled to this committee, you write: 

Aboriginal and Torres Strait Islander artists reproduce their arts and their Traditional Cultural Expressions not only for the 

purpose of expressing culture but to also make a living. 

I'm interested in your views on how to strike a balance between Mr Thomas's rights as an artist and the needs of 

the community, who have told this committee time and time again how much the Aboriginal flag means to them. 

Dr Janke:  Thank you for that question. It is always a balance with copyright law—with rights and 

responsibilities with copyright, and, when you share it, the rights of users as well. My view is that Harold Thomas 

is the copyright owner of the Aboriginal flag; he's clearly been recognised as that in the Federal Court. He also 

has moral rights with those rights; he has the right of integrity, the right against false integrity and the right of 

attribution. I think his contribution in creating the flag has been a great gift to Indigenous people. The history of 

the development of the flag—land rights; people walked across the Sydney Harbour Bridge with it for 

reconciliation; it is used by medical services; and it is used when you run on the field for sports. Aboriginal 

people really link emotionally with that flag. They see it as their flag. So, too, does the wider Australian 

community; you see the Aboriginal flag being used in any designs to do with any new flags. So it has been a flag 

that has connected widely with people. 

The balance is about recognising someone's artistic rights and copyright, which I am of the view that Mr 

Thomas has, and the rights of Aboriginal people in connecting with it. At the moment, people are calling for it to 

be much more freely used. I think the balance in the rights would be to strike a deal with Mr Thomas that gives 

fair compensation and also discusses those moral rights issues that I mentioned, to guard his integrity, and the fact 

that the flag was created for Indigenous people but the connection of Indigenous people is still strong, because the 

danger in making it too widely available is that the integrity may be compromised. We've got two levels of 

integrity—the artist's integrity but also as people. So the balance could be struck through negotiating a fair deal 

and keeping Mr Thomas involved in how that's managed, and the government should look at ways to do that. 

You mentioned Indigenous community control of the flag can be exercised. I think that there is an opportunity 

for a national committee, like the idea of the national Indigenous cultural authority that I spoke of in Our culture: 
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our future and Beyond guarding ground. But we need some respected Indigenous body that can guard the 

integrity and make sure that there are protocols around how it's used. I think that it should be given—to be like the 

Australian flag, to be freely used, if a deal can be negotiated. I don't agree with compulsory acquisition. I'd really 

like to see it be negotiated and that, when uses are being made, we guard it and protect the integrity of it. 

Senator THORPE:  My next question was around compulsory acquisition. I might just ask it anyway, because 

we are hearing this throughout the inquiry. I note that you mentioned your preferred model is for a negotiated 

agreement. In the event that that's not possible, do you have a view on how Commonwealth ownership, whether it 

be copyright or licensing of the flag, might raise similar issues? 

Dr Janke:  That's a good question! Hopefully negotiation will come first. To compulsorily acquire it, I believe, 

could set up a precedent where Indigenous artworks could be taken for other uses—as they have been, by 

government—and I just think we'd need to take care of how that decision was made. The idea of a licence might 

be something to look at, if there are ways that it can be done, particularly for non-commercial rights—and I know 

that that has been an issue with people who are wanting to make products out of it and sell them. But, over the 

years of its existence, there has always been non-commercial use by Indigenous organisations. So I'd like to see 

that that could be sorted. 

Copyright, as you've probably been told by many people, is going to last for 70 years after the death of the 

creator, because the flag is a copyright work belonging to Mr Thomas. So the view would be to look at how there 

could be some sort of statutory—or the continued licence that's been implied. But I don't think it would extend to 

commercial areas, which does leave a problem. The only thing, then, is to look at how there might be rules to 

enable the rights to be managed in a more streamlined way and with different uses. If it's not the whole of the 

garment, for example, you could have something else for—I think it would be better to try and negotiate a fair 

deal for Mr Thomas.  

Perhaps there are benefits in it going not just to government but towards a trust or some sort of cultural 

authority that can speak to it and the benefits for that. Moving forward, it might be put to Mr Thomas that it's a 

legacy he leaves to us that continues. 

Senator THORPE:  We heard evidence early in the week that there are possibly two conflated issues here: the 

ability to use the flag for free; and the need for people to be able to freely use the flag. Do you have a view on 

this? 

Dr Janke:  It's two different things there. Either it becomes like the Australian flag and is freely used there in 

the way that people want to use a flag, and that it's like the flag in that you don't have to pay for it, but I think 

we've got the added issue of protecting the integrity of it, particularly for this flag, as what it symbolises for 

Aboriginal people but also for Mr Thomas. Ideally, I guess, a negotiated arrangement where it could be used by 

everyone, even commercially, like the Australian flag, would be ideal but that there's a trust or some sort of group 

that can stop—because you will probably see a lot of copies, different products.  

The role of a trust or a national Indigenous cultural authority is like a guardian for its integrity. It could be like 

saying that you still need to consult and think about how you use that flag. It's not going to be put on everything. 

It's got to have some connection to Aboriginal people or some connection to the way it was originally intended, as 

advancing Indigenous rights. So to put it on a beer bottle might be against that spirit, but if you're a football team 

or a kids netball team wanting to put it on your guernsey, for when you're running on the field, that might be 

something that would fall within a suitable use.  

I think the guardians, a trust, could look after and make sure that the process is appropriate, that there is that 

connection, and have consultation with people for its suitable use. We don't want to see it derogatorily treated. I 

think we must be mindful also of the right of attribution, the connection to the creator of the flag.  

Senator DODSON:  Have you been asked to provide advice to the government or any of the parties in these 

current negotiations? 

Dr Janke:  No. 

Senator DODSON:  That's good. I didn't want to compromise you. On the question of the flag: how would 

you describe a flag in the Aboriginal context? Is it a creation of the artist or is it some kind of Aboriginal artefact? 

Dr Janke:  Yes, it's interesting because the communal connection with it is very strong, but I see the flag as an 

artistic work created by someone. Though it was awhile ago now, they are still alive, so copyright is there. In 

terms of being an artefact, the original physical flag might be seen as an artefact, something that is a cultural 

object that is of strong significance to Indigenous people. In terms of the image itself belonging as cultural 

heritage of a group, I think it's on its way there, but normally you see cultural heritage in terms of intangible 

cultural heritage. It's where things are already in the public domain. It might be old rock art or a story that comes 
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from country and that's very old. It's interesting that here we have a flag that is old but not so old that it's in the 

public domain, so it could be on its way there but we're not yet to the point where it's in the public domain. I 

believe it possibly could be seen as Aboriginal cultural heritage once it's there or even if there is a negotiated 

outcome, but, at the moment, we are in that point where there is still the Copyright Act, which recognises 

individual authorship rights to Mr Thomas. 

So we have a work that's of strong significance to everyone, and he still has a copyright in. That's not 

uncommon. We link into the poetry of Oodgeroo Noonuccal, for example, or music written by Aboriginal people, 

and that's seen as something we identify with, but they are still the owners. It is not yet an artefact or moved past 

that point of individual ownership, and the limitations of the law don't recognise communal rights in that, but also 

the artist's rights are performing strongly here. 

Senator DODSON:  The rights of the artist to enter into undertakings or agreements for a commercial return. 

That's a right that I think most people have acknowledged Mr Thomas has got. The problem which seems to have 

arisen is the way in which the contractual relationship between Mr Thomas and WAM Clothing is being 

administered by WAM Clothing and its impact upon Aboriginal organisations and groups down to the very 

people you mentioned: little ones wanting to put the flag on their guernseys. Is there some kind of fiduciary 

relationship Mr Thomas should hold towards the Aboriginal community given their investment over the last 50 

years or so into the flag? 

Dr Janke:  I'd say that, in terms of how the copyright law recognises fiduciary duties in the case law to do with 

Aboriginal art, it would be a big step for that precedent to cover that type of arrangement. But I do think that in 

the way that it formed and the development of it being the people's flag—and the group does open up scope in the 

management of it, not for a fiduciary duty but for an awareness of that affinity. Whether or not you can use it to 

compel any rights of collective—it might not fit with the way that the law is formed in the cases that recognise 

fiduciary duties that normally look at traditional ritual knowledge, knowledge that has been handed down through 

generations. So that's why I'm thinking we're at that point where we've still got someone who has created 

something, they are still alive, and the copyright term hasn't expired. 

Senator DODSON:  You used the term, 'take care of it' and 'suitable use' in your previous answers. I am just 

wondering: how does that get expressed in the way this contract is being executed and its impact upon the 

Aboriginal and Torres Strait Islander communities—particularly through these cease-and-desist notices? 

Dr Janke:  I can't really comment on that area of the cease and desist letters. I think that is an area where you 

have the management of rights not, potentially, looking at the way they have been managed. This is where, I 

guess, if there is an agreement negotiated, the licensed rights holders would either have to be bought out or in 

some way that would end. But I can't really comment on the current points for legal reasons, sorry. 

Senator DODSON:  That's fine. We've been hampered by not having access to contracts as well. Can I just try 

to dissect the problem a bit. In terms of the Commonwealth's capacity, if they were of a mind to—and with Mr 

Thomas's consent—acquire those franchising rights that are held by WAM and others, leave his copyright intact, 

and vest the flag in an entity similar to what you've described, or some other independent entity of the 

government, would the acquisition in that case be an acceptable thing? 

Dr Janke:  I think it would be an acceptable thing. What we're talking about is that Mr Thomas still owns the 

copyright. He has licensed rights—we don't know the terms, but let's say there's a time limit on what they are; 

hopefully, they're not the full duration of the copyright. It's his decision about that. You'd buy out those licences, 

get them back, and acquire the copyright and free it for the benefit of everyone: Aboriginal people and also 

Australians, because Australians want to link into it as well. But we want to make sure that Aboriginal people 

have that and the use is connected to it. There could be problems with the government owning it outright. It needs 

to think about it being in Indigenous control, so this is where the idea of the national Indigenous cultural authority 

that I wrote about 20 years ago in Our culture: our future came from. That would look after things that are of 

heritage value and belong to community, and they would guard its respectful use and also take it back to the 

traditional owners or the knowledge holders of that piece of heritage to agree to an arrangement to use it. But, 

here, it would be good if a deal could be done for the use of the flag, which could be then held and cared for by a 

national Indigenous cultural authority trust. That next point is looking after its integrity—the moral rights—so it's 

not subject to treatment that is going to see it disconnected to its meaning and see it being used in ways that are 

demeaning. I think there's a point in raising education, the history of the value of the flag and the role of Mr 

Thomas as its creator. But, just in terms of the history of the flag, I think there needs to be a lot on that as well. 

Senator DODSON:  This is my last question, and I'm seeking your and your deputy's indulgence, Madam 

Chair. There was some evidence given by Mr Moriarty the other day, and it seemed like there were some 

discussions—we have no evidence of this—between the Aboriginal Progress Association, at the time, in 
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Adelaide, and potentially the members of the FCAATSI Mr Foley and the late Mr McGuinness. Out of those 

discussions, potentially around the flag, there was a symbol needed for a rally. Mr Thomas was then asked to, was 

then commissioned to or went away and out of his own serendipity to develop the flag. 

Dr Janke:  Are you saying there was discussion about the need of the flag and some directions given by those 

people in the past prior to creation of it? 

Senator DODSON:  I'm not clear about directions, but, out of the discussions, a set of works were undertaken 

by Mr Thomas, and he returned with a design of a flag. The traditional custodians into the future are possibly 

those who are still surviving out of those Adelaide Aboriginal Progress Association and those members of 

FCAATSI, because I don't know who else was involved with that. 

Dr Janke:  On the reason they had the discussions and the flag was created, if you look at it from a legal point 

of view, it would be seen as an artistic work that was created. There would still be no sharing of copyright with 

the group that were discussing things with Mr Thomas. So it's not like they would then own it or it would be 

commissioned that they would take a copyright. Even a commissioning of an artistic work at law doesn't hold 

copyright in the commission unless it's in writing. So it wouldn't impact the copyright ownership unless they had 

worked on it with him to create the design in terms of physically making the artistic work that has since become 

the flag, but it certainly opens up the idea of its implied use. It was implied that people would use it for that 

particular purpose—an implied licence to use it as a flag, as it has been used for many years. The issue is to what 

extent that implied licence might extend. The commercial uses are, in my opinion, where the sticky points have 

been. For many years the use of the flag was an implied licence, I think by Mr Thomas, in the way that it was 

used as a symbol of Aboriginal rights. 

CHAIR:  Just to keep following that, Dr Janke, I know that Senator Dodson spoke initially about the fiduciary 

duties. I am wondering, given that train of thought, in relation to those conversations that occurred—and as 

Senator Dodson pointed out, John Moriarty did table a document in relation to a particular design that was 

discussed. I think if we reflect back over the evidence—we would have to read the transcript again—he did say 

that then Mr Thomas went away and came back with the design. Is there any connectivity there in terms of those 

duties? 

Dr Janke:  I am not aware of the design . Sorry, I didn't see Mr Moriarty's testimony or his submission, but— 

CHAIR:  We can provide that. 

Dr Janke:  Are you saying that the design was close to what was the resulting artistic work? 

CHAIR:  Yes. We can provide that to you. If you want to take the question on notice we can provide more 

information in writing to you on it—just to have a look at it. We would be interested to get a further 

understanding from you from a legal perspective on that kind of interaction, which is where Senator Dodson was 

going in terms of the actual design that came to be in terms of the flag. I'll put that in writing to you if young like 

and give you time to have a look at some of that and explain it, in relation to evidence that we have received. 

In terms of witnesses who have appeared before us, quite a lot of submissions have come to us referring to your 

work and referring to the document that I have here: Our culture: our future, which you've also have mentioned, 

where you look at developing the cultural infrastructure, like establishing a national Indigenous cultural authority. 

On page 227 of that you go into talking about the functions of the authority. I wanted to check with you, for the 

purpose of this inquiry, whether this particular report and also that section actually still stands in terms of this 

inquiry being able to have a good look at that as a possible recommendation, given some of the submissions that 

have been put to us are referring to it? 

Dr Janke:  Yes, I would really like that. I think that report is 21 years old!  

CHAIR:  Things move slowly in the parliament! 

Dr Janke:  There were a number of recommendations. One was the changes to the law—the National 

Indigenous cultural authority as sort of an Indigenous controlled response and a model that enables agreement 

making and protocols. It could also include guarding, as I said before, where it's used derogatorily or making sure 

attribution is still there. A centre could also promote awareness of these issues. It is also really important to set 

standards of entering into agreements, because I think a lot of people might be wanting to enter into agreements, 

but they don't have the guidance on how to do that, so the national Indigenous cultural authority could do that. It 

could deal with the issue of getting that consent when it's group owned as well, to make sure that consultations are 

wide enough to get that consensus that's needed, which could enable protection of where heritage is important and 

is not to be made available and changed and altered.  
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Let's say, a group wanted to fairly enter into agreement for the use of a piece of art or for knowledge about a 

plant. This centre could really help them negotiate that fairly, not enter into the agreement for them but set up the 

space for that facilitated negotiation. I still think it's really valid. It's particularly important where things are 

outside of copyright and in the public domain or for groups like the collecting societies. I'm not sure if you've 

heard from the Copyright Agency, how they manage copyright for copyright owners. You have the music rights 

managers in the Australasian Performing Right Association. It could be like that, to help owners and users come 

to agreements.  

The other problem, in this space, is how you enforce breaches. The centre could do that by following up, taking 

action. It probably may need the support of government through that app, if the protocol was breached, following 

up on that or, if the agreement was breached, action that could be taken more readily than through a long court 

battle. Those sorts of things could be assisted with the national indigenous cultural authority. Its role as a 

facilitator is going to happen more and more. For several years now there's been the debate about fake arts. It 

started many years ago, in the 1970s or even before. The cultural authority could really help with that. It gives the 

infrastructure for Indigenous communities to manage article 31 of the Declaration on the Rights of Indigenous 

Peoples. That's like the right to manage and protect and control traditional knowledge, traditional culture, 

expression and cultural heritage. I still follow the language in Our Culture: Our Future using Indigenous cultural 

and intellectual property. It certainly would enable that.  

More and more, people are knocking on their doors wanting to do collaborations. Communities want to do it 

themselves. They want to realise economic benefits from their knowledge appropriately. But there are a lot of 

gaps in the IP law—copyright law, particularly. I think this organisation is needed to give the advocacy but also to 

facilitate that. It could do that. The consultation and the process that people can go through is almost like you get 

a tick or a clearance from this authority at the end. You could have a trademark or a logo or a device or a 

geographical indication symbol that says, 'Yes, it's gone through a process; it meets these criteria,' and, therefore, 

the use is acceptable. It would be important to set those standards, and it puts it back in the control of Aboriginal 

and Torres Strait Islander people. 

CHAIR:  I have a general question, just in terms of helping us with some of our research and looking into how 

we're going to respond to the terms of reference. Could the government enter into a licence agreement that could 

preclude Mr Thomas from entering into licence agreements with anyone else?  

Dr Janke:  Well, you can do that, yes—an exclusive licence arrangement. You just make sure that, yes, you 

just get the exclusive licence and there are no rights. But I would say that if you are going to get the exclusive 

licence for every single use, it is practically an assignment. Obviously, it needs to be written and negotiated, but if 

it were just to be a licence, you would have to be very clear on the different levels of roads that you're going to 

take, if it were to be an exclusive licence that's not just masquerading as an assignment, really. 

Senator DAVEY:  You talk about ensuring, whatever solution is found or however we go forward, that the 

integrity of the flag is maintained. We heard yesterday from the Torres Strait Islander Regional Council, who 

manage the copyright of the Torres Strait Islander flag. They have a very simple checklist. Anyone who wants to 

reproduce the flag can apply to them and, provided they are going to commit to those guidelines, they get 

permission to reproduce it. Would that be the sort of thing that you're talking about when you talk about 

maintaining the integrity?  

Dr Janke:  Yes. That is exactly it. I think that the guidelines would be a good way to guard the integrity of it. 

The question would be: how can you follow up on that? So that's why I am thinking of a system where people 

might come and get approvals or consult, so that we are not seeing it being used inappropriately. That could be 

one way of doing it, because I imagine it would be very difficult—I don't know if the Torres Strait Islander 

Regional Council follows up, but the guidelines approach is a really good one to get those protocols of respect out 

there.  

I do think that it would be great if the flag were available for everyone to use. I'm hopeful that it could be 

negotiated, and I do think a part of that negotiation should be looking at those guidelines and having some sort of 

group or trust or cultural authority that can assist with that. There may be ways that—not licences, but payments 

could be made to go into generating a pool of funds that could be used for activities or education, in the same way 

that in the UK JM Barrie gave the copyright of Peter Pan for the management of a hospital. It would be good to 

see the flag being negotiated for use, but for us to be mindful of the integrity and also linking the attribution and 

pointing to the history and development of the flag. 

CHAIR:  That concludes today's proceedings. Dr Janke, thank you very much for your time this afternoon 

with us. I referred to John Moriarty's evidence from yesterday, and I will get that to you in writing. We appreciate 

you appearing here this afternoon.  
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Dr Janke:  Thanks very much. Bye! 

CHAIR:  Thank concludes today's proceedings. The committee has agreed that answers to questions taken on 

notice at today's hearings should be returned by Wednesday 30 September 2020. I thank all witnesses for their 

evidence today, and I thank Hansard, broadcasting and the secretariat. I declare the hearing adjourned. 

Committee adjourned at 17:25  
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