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ENGROSSED SUBSTI TUTE HOUSE BI LL 1309

AS AMENDED BY THE SENATE
Passed Legislature - 2011 Regul ar Session
State of Washi ngton 62nd Legi sl ature 2011 Regul ar Sessi on

By House Judiciary (originally sponsored by Representatives Roberts,
Appl eton, Rodne, Springer, Hasegawa, Ryu, Eddy, Geen, Kagi, and
Kel | ey)

READ FI RST TI ME 02/ 15/ 11.

AN ACT Rel ating to reserve accounts and studi es for condom ni um and
honeowners' associ ati ons; anendi ng RCW 64. 34. 020, 64. 34. 308, 64. 34. 380,
64. 34. 382, 64.34.384, 64.38.010, and 64. 38. 025; reenacting and anendi ng
RCW 64. 34. 010; addi ng new sections to chapter 64.38 RCW and providi ng
an effective date.

BE | T ENACTED BY THE LEQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW64.34.020 and 2008 c 115 s 8 are each anended to read
as follows:

In the declaration and bylaws, wunless specifically provided
ot herwi se or the context requires otherwise, and in this chapter

(1) "Affiliate" neans any person who controls, is controlled by, or
is under comon control wth the referenced person. A person
"control s" another person if the person: (a) |Is a general partner
officer, director, or enployer of the referenced person; (b) directly
or indirectly or acting in concert with one or nore other persons, or
t hrough one or nore subsidiaries, owns, controls, holds with power to
vote, or holds proxies representing, nore than twenty percent of the
voting interest in the referenced person; (c) controls in any manner
the election of a nmajority of the directors of the referenced person;
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or (d) has contributed nore than twenty percent of the capital of the
referenced person. A person "is controlled by" another person if the
ot her person: (i) Is a general partner, officer, director, or enployer
of the person; (ii) directly or indirectly or acting in concert with
one or nore other persons, or through one or nore subsidiaries, owns,
controls, holds with power to vote, or holds proxies representing, nore
than twenty percent of the voting interest in the person; (iii)
controls in any nanner the election of a npjority of the directors of
the person; or (iv) has contributed nore than twenty percent of the
capital of the person. Control does not exist if the powers described
in this subsection are held solely as security for an obligation and
are not exercised.

(2) "Allocated interests" neans the undivided interest in the
common el enents, the conmon expense liability, and votes in the
associ ation allocated to each unit.

(3) "Assessnent"” nmeans all suns chargeable by the association
against a unit including, without limtation: (a) Regular and speci al
assessments for conmon expenses, charges, and fines inposed by the
association; (b) interest and | ate charges on any deli nquent account;
and (c) costs of collection, including reasonable attorneys' fees,
incurred by the association in connection with the collection of a
del i nquent owner's account.

(4) "Association"™ or "unit owners' association” neans the unit
owners' associ ation organi zed under RCW64. 34. 300.

(5) "Board of directors" nmeans the body, regardl ess of nane, with
primary authority to manage the affairs of the association

(6) "Common elenments” neans all portions of a condom ni um ot her
than the units.

(7) "Conmobn expenses" nmneans expenditures nmade by or financial
liabilities of the association, together with any allocations to
reserves.

(8) "Conmpbn expense liability" means the liability for common
expenses all ocated to each unit pursuant to RCW64. 34. 224.

(9) "Condom niunmt neans real property, portions of which are
designated for separate ownership and the remainder of which is
desi gnated for common ownership solely by the owners of those portions.
Real property is not a condom nium unless the undivided interests in
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the common elenents are vested in the unit owners, and unless a
decl aration and a survey map and plans have been recorded pursuant to
this chapter.

(10) "Contribution rate" nmeans, in a reserve study as described in
RCW 64. 34. 380, the anmount contributed to the reserve account so that
the association will have cash reserves to pay nmmjor maintenance,
repair, or replacenment costs without the need of a special assessment.

(11) "Conversion condoniniunf means a condom nium (a) that at any
time before creation of the condom niumwas |awfully occupi ed wholly or
partially by a tenant or subtenant for residential purposes pursuant to
a rental agreenent, oral or witten, express or inplied, for which the
tenant or subtenant had not received the notice described in (b) of
this subsection; or (b) that, at any tinme within twelve nonths before
t he conveyance of, or acceptance of an agreement to convey, any unit
therein other than to a declarant or any affiliate of a declarant, was
lawfully occupied wholly or partially by a residential tenant of a
declarant or an affiliate of a declarant and such tenant was not
notified in witing, prior tolawfully occupying a unit or executing a
rental agreement, whichever event first occurs, that the unit was part
of a condom nium and subject to sale. "Conversion condoniniuni shal
not include a condom nium in which, before July 1, 1990, any unit
therein had been conveyed or been nade subject to an agreenent to
convey to any transferee other than a declarant or an affiliate of a
decl arant .

(12) "Conveyance" means any transfer of the ownership of a unit,
including a transfer by deed or by real estate contract and, wth
respect to a unit in a |easehold condominium a transfer by |ease or
assignnment thereof, but shall not include a transfer solely for
security.

(13) "Dealer"™ neans a person who, together with such person's
affiliates, owns or has aright to acquire either six or nmore units in
a condonminiumor fifty percent or nore of the units in a condom nium
containing nore than two units.

(14) "Declarant" neans:

(a) Any person who executes as declarant a declaration as defined
in subsection (16) of this section; or

(b) Any person who reserves any special declarant right in the
decl aration; or

p. 3 ESHB 1309. SL



© 00 N 0ok~ WN B

W W W W W W WwWwWwWwWwWwWMNDNDNDNDNDNMNDNMNMNDNMNMNMNMNMNDMNMNRPRPRPPRPEPRPRPERPRPRPPRERPPRPPRE
00O NO O WNPEFP OO OO NOOO OO P~ WNPEPEPEO OOOWLOWNOD O PwWwDNDNPEO

(c) Any person who exercises special declarant rights or to whom
speci al declarant rights are transferred; or

(d) Any person who is the owner of a fee interest in the real
property which is subjected to the declaration at the tine of the
recordi ng of an instrument pursuant to RCW 64. 34.316 and who directly
or through one or nore affiliates is mterially involved in the
construction, marketing, or sale of units in the condom niumcreated by
the recording of the instrunent.

(15) "Declarant control" means the right of the declarant or
per sons designated by the declarant to appoint and renove officers and
menmbers of the board of directors, or to veto or approve a proposed
action of the board or association, pursuant to RCW 64. 34.308 ((4)-
er)) (5) or (6).

(16) "Declaration" neans the docunent, however denoni nated, that
creates a condom nium by setting forth the information required by RCW
64. 34. 216 and any anendnents to that docunent.

(17) "Devel opnent rights" nmeans any right or conbination of rights
reserved by a declarant in the declaration to: (a) Add real property
or inprovenents to a condom niunm (b) create units, comon el enents, or
l[imted comobn elenents within real property included or added to a
condom nium (c) subdivide units or convert units into comon el enents;
(d) withdraw real property from a condominium or (e) reallocate
l[imted common elenents with respect to units that have not been
conveyed by the decl arant.

(18) "Dispose" or "disposition" neans a voluntary transfer or
conveyance to a purchaser or | essee of any |l egal or equitable interest
in aunit, but does not include the transfer or release of a security
i nterest.

(19) "Effective age" neans the difference between the estinated
useful |ife and renaining useful life.

(20) "Eligible nortgagee” neans the hol der of a nobrtgage on a unit
that has filed with the secretary of the association a witten request
that it be given copies of notices of any action by the association
that requires the consent of nortgagees.

(21) "Foreclosure" nmeans a forfeiture or judicial or nonjudicial
forecl osure of a nortgage or a deed in |lieu thereof.

(22) "Fully funded balance" neans the current value of the
deteriorated portion,_not the total replacenent_ value, of all the

ESHB 1309. SL p. 4
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reserve conponents. The fully funded balance for each reserve
conmponent is calculated by multiplying the current replacenent cost of
t hat reserve conponent by its effective age, then dividing the result
by that reserve conmponent's useful life. The sumtotal of all reserve
conponents' fully funded balances is the association's fully funded
bal ance.

(23) "ldentifying nunber” neans the designation of each unit in a
condom ni um

(24) "Leasehol d condom ni unm' neans a condom niumin which all or a
portion of the real property is subject to a | ease, the expiration or
term nation of which wll term nate the condom nium or reduce its size.

(25) "Limted conmon elenment" neans a portion of the common
el ements allocated by the declaration or by operation of RCW 64. 34. 204
(2) or (4) for the exclusive use of one or nore but fewer than all of
the units.

(26) "Master association" neans an organi zation described in RCW
64.34. 276, whether or not it is also an association described in RCW
64. 34. 300.

(27) "Mortgage" neans a nortgage, deed of trust or real estate
contract.

(28) "Person" means a natural person, corporation, partnership,
limted partnership, trust, governnental subdivision or agency, or
ot her |l egal entity.

(29) "Purchaser" nmeans any person, other than a declarant or a
deal er, who by neans of a disposition acquires a legal or equitable
interest in a unit other than (a) a |easehold interest, including
renewal options, of less than twenty years at the tinme of creation of
the unit, or (b) as security for an obligation.

(30) "Real property" neans any fee, |easehold or other estate or
interest in, over, or under land, including structures, fixtures, and
other inprovenments thereon and easenments, rights and interests
appurtenant thereto which by custom wusage, or law pass with a
conveyance of |and al though not described in the contract of sale or
i nstrunent of conveyance. "Real property" includes parcels, with or
wi t hout upper or | ower boundaries, and spaces that may be filled with
air or water.

(31) "Remaining useful |ife" neans the estimated tinme, in years,
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((that—a—reserve—conponent —can—be —expected —to—continve—to—serve))
before a reserve conponent will require nmajor nmintenance, repair, or
repl acenent to performits intended function.

(32) "Replacenent cost" neans the current cost of replacing,
repairing, or restoring a reserve conponent to its original functional
condi tion.

(33) "Residential purposes"” nmeans use for dwelling or recreational
pur poses, or both.

(34) "Reserve conponent((s))" neans a common elenent((s)) whose
cost of maintenance, repair, or replacenent is infrequent, significant,
and inpractical to include in an annual budget.

(35) "Reserve study professional" neans an i ndependent person who
is suitably qualified by know edge, skill, experience, training, or
education to prepare a reserve study in accordance with RCW 64.34. 380
and 64. 34. 382.

(36) "Special declarant rights" neans rights reserved for the
benefit of a declarant to: (a) Conplete inprovenents indicated on
survey maps and plans filed with the declaration under RCW 64. 34. 232;
(b) exercise any devel opnent right under RCW64.34.236; (c) maintain
sal es of fices, managenent offices, signs advertising the condom nium
and nodel s under RCW 64. 34. 256; (d) use easenents through the conmopn
el enents for the purpose of making inprovements within the condoni ni um
or wthin real property which may be added to the condom ni um under RCW
64. 34. 260; (e) make the condom nium part of a |arger condomni nium or a
devel opment under RCW 64. 34.280; (f) make the condom nium subject to a
nmast er associ ati on under RCW 64. 34. 276; or (g) appoint or renove any
of ficer of the association or any nmaster association or any nenber of
the board of directors, or to veto or approve a proposed action of the
board or association, during any period of declarant control under RCW
64.34.308(((4))) (5).

(37) "Timeshare" shall have the nmeaning specified in the tineshare
act, RCW64.36.010(11).

(38) "Unit" neans a physical portion of the condom ni um desi gnat ed
for separate ownership, the boundaries of which are described pursuant
to RCW64. 34.216(1)(d). "Separate ownership" includes |easing a unit
in a |l easehol d condom ni um under a | ease that expires contenporaneously
with any | ease, the expiration or term nation of which will renove the
unit fromthe condom ni um

ESHB 1309. SL p. 6
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(39) "Unit owner" means a decl arant or other person who owns a unit
or leases a unit in a |l easehold condonm niumunder a | ease that expires
simul taneously with any | ease, the expiration or termnation of which

wll renpve the unit from the condom nium but does not include a
person who has an interest in a unit solely as security for an
obligation. "Unit owner" neans the vendee, not the vendor, of a unit
under a real estate contract.

(40) "Useful life" neans the estinated tinme, ((in)) between years,

that ((a—reserve—conponent—eanrh—be—expected—to—serve—its—intended
funetion)) major nmintenance, repair, or replacenent is estinated to
occur.

(41) "Baseline funding plan" neans establishing a reserve funding
goal _of nmmintaining_a_reserve_ account balance_above_ zero_dollars
throughout the thirty-year study period described under RCW64. 34. 380.

(42) "Full funding plan" neans_setting a reserve_ funding goal of
achi eving one hundred percent fully funded reserves by the end of the
thirty-year study_ period described under RCW 64.34.380, in_which the
reserve account bal ance equals the sumof the deteriorated portion of
all reserve conponents.

(43) "Significant assets" neans_that the current total cost_ of
naj or nai ntenance, repair, and replacenent of the reserve conponents is
fifty percent or nore of the gross budget of the association, excluding
reserve account funds.

Sec. 2. RCW64.34.308 and 1992 ¢ 220 s 15 are each anended to read
as foll ows:

(1) Except as provided in the declaration, the bylaws, subsection
(2) of this section, or other provisions of this chapter, the board of
directors shall act in all instances on behalf of the association. In
the performance of their duties, the officers and nmenbers of the board
of directors are required to exercise: (a) If appointed by the
declarant, the care required of fiduciaries of the unit owners; or (b)
if elected by the unit owners, ordinary and reasonabl e care.

(2) The board of directors shall not act on behalf of the
associ ation to anend the declaration in any manner that requires the
vote or approval of the unit owners pursuant to RCW 64.34.264, to
term nate the condom nium pursuant to RCW 64.34.268, or to elect
menbers of the board of directors or determne the qualifications,

p. 7 ESHB 1309. SL
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powers, and duties, or terns of office of nenbers of the board of
directors pursuant to subsection (({6))) (7) of this section; but the
board of directors may fill vacancies in its menbership for the
unexpired portion of any term

(3) Wthin thirty days after adoption of any proposed budget for
the condoni nium the board of directors shall provide a summary of the
budget to all the unit owners and shall set a date for a neeting of the
unit owners to consider ratification of the budget not I|ess than
fourteen nor nore than sixty days after mailing of the summary. Unl ess
at that neeting the owners of units to which a ngjority of the votes in
the association are allocated or any | arger percentage specified in the
declaration reject the budget, the budget is ratified, whether or not

a quorumis present. In the event the proposed budget is rejected or
the required notice is not given, the periodic budget l|ast ratified by
the unit owners shall be continued until such tinme as the unit owners

rati fy a subsequent budget proposed by the board of directors.

(4) As_part_ of the summary_ of the_ budget provided to_all _unit
owners, the board of directors shall disclose to the unit owners:

(a) The current amount of reqular assessnments budgeted for
contribution to the reserve account, the recomended contribution rate
fromthe reserve study, and the funding plan upon which the reconmended
contribution rate i s based;

(b) If additional regular_or special assessnents are scheduled to
be inposed, the date the assessnents are due, the anmount of the
assessnents per _each unit per nonth or year, and the purpose_of the
assessnents;

(c) Based upon the nost recent reserve study and other infornation,
whether currently projected reserve account balances will be sufficient
at the end of each year to neet the association's obligation for ngjor
nai nt enance, repair, or replacenent of reserve conponents during the
next thirty vears;

(d) If reserve account bal ances are not projected to be sufficient,
what additional assessnents may be necessary to ensure that sufficient
reserve_account funds will be_ available each year during the next
thirty years, the approximte dates assessnents nmay be due, and the
anmount of the assessnents per unit per nonth or vyear:;

(e) The estinated anpbunt recomended in the reserve account at the
end of the current fiscal year based on the npbst recent reserve study,

ESHB 1309. SL p. 8
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the projected reserve account cash balance at the end of the current
fiscal year, and the percent funded at the date of the |latest reserve
st udy;

(f) The estimated ampunt recomended in the reserve account based
upon the nost recent reserve study at the end of each of the next five
budget years, the projected reserve account cash balance in each of
those years, and the projected percent funded for each of those years;
and

(g) If the funding plan approved by the association is inplenented,
the projected reserve account cash balance in each of the next five
budget years and the percent funded for each of those years.

(5)(a) Subject to subsection ((5))) (6) of this section, the
declaration may provide for a period of declarant control of the
associ ation, during which period a declarant, or persons designated by
the declarant, may: (i) Appoint and renove the officers and nenbers of
the board of directors; or (ii) veto or approve a proposed action of
the board or association. A declarant's failure to veto or approve
such proposed action in witing within thirty days after receipt of
written notice of the proposed action shall be deened approval by the
decl arant .

(b) Regardl ess of the period provided in the declaration, a period
of declarant control terminates no later than the earlier of: (i)
Si xty days after conveyance of seventy-five percent of the units which
may be created to unit owners other than a declarant; (ii) two years
after the |ast conveyance or transfer of record of a unit except as
security for a debt; (iii) two years after any devel opnent right to add
new units was | ast exercised; or (iv) the date on which the decl arant
records an anmendnent to the declaration pursuant to which the decl arant
voluntarily surrenders the right to further appoint and renove officers
and nmenbers of the board of directors. A declarant nmay voluntarily
surrender the right to appoint and renove officers and nenbers of the
board of directors before ternmination of that period pursuant to (i),
(i), and (iii) of this subsection ((4})) (5)(b), but in that event
the declarant may require, for the duration of the period of declarant
control, that specified actions of the association or board of
directors, as described in a recorded instrument executed by the
decl arant, be approved by the decl arant before they becone effective.

p. 9 ESHB 1309. SL



© 00 N 0ok~ WN B

N NN NMNNNNRRRRRRRRR R
O U DN WNREROOOWMNOUNMNWDNDLRO

27
28
29
30
31
32
33
34
35
36

((65))) (B) Not later than sixty days after conveyance of twenty-
five percent of the units which nay be created to unit owners other
than a declarant, at |east one nenber and not |ess than twenty-five
percent of the nenbers of the board of directors nust be el ected by
unit owners other than the declarant. Not l|later than sixty days after
conveyance of fifty percent of the units which may be created to unit
owners other than a declarant, not less than thirty-three and one-third
percent of the nenbers of the board of directors nust be el ected by
unit owners other than the decl arant.

((68))) (7) Wthin thirty days after the ternination of any period
of declarant control, the unit owners shall elect a board of directors
of at l|east three nenbers, at least a ngjority of whom nust be unit
owners. The nunber of directors need not exceed the nunber of units
then in the condom nium The board of directors shall elect the
officers. Such nenbers of the board of directors and officers shal
take of fice upon el ection.

((A)) (8) Notwithstanding any provision of the declaration or
bylaws to the contrary, the unit owners, by a two-thirds vote of the
voting power in the association present and entitled to vote at any
neeting of the unit owners at which a quorumis present, nay renpve any
menber of the board of directors with or wi thout cause, other than a
nenber appointed by the declarant. The declarant may not renove any
menber of the board of directors elected by the unit owners. Prior to
the termination of the period of declarant control, the unit owners,
ot her than the declarant, may renove by a two-thirds vote, any director
el ected by the unit owners.

Sec. 3. RCW64.34.380 and 2008 ¢ 115 s 1 are each anended to read
as follows:

(1) An association is encouraged to establish a reserve account
with a financial institution to fund nmajor maintenance, repair, and
repl acenent of comon el enments, including linmted common el enents that
will require major nmintenance, repair, or replacenent within thirty
years. ((A—reserve—account—shalH—be—established—in—the—nane—of—the
assoeetatioen—)) |f the association establishes a reserve account, the
account rust be in the nane of the association. The board of directors
IS responsible for adm nistering the reserve account.

ESHB 1309. SL p. 10
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(2) Unless doing so would inpose an unreasonable hardship, an
association with significant assets shall prepare and update a reserve
study, in accordance with the association's governing docunents and RCW
64.34.224(1). The initial reserve study must be based upon a visual
site inspection conducted by a reserve study professional.

(3) Unless doing so would inpose an unreasonable hardship, the
associ ation shall update the reserve study annually. At |east every
three years, an updated reserve study nust be prepared and based upon
a visual site inspection conducted by a reserve study professional.

(4) This section and RCW64. 34. 382 through ((64-—34-390)) 64.34.392
apply to condoni ni uns governed by chapter 64.32 RCWor this chapter and
intended in whole or in part for residential purposes. These sections
do not apply to condom niuns consisting solely of wunits that are
restricted in the declaration to nonresidential use. An association's

governi ng docunents may contain stricter requirenments.

Sec. 4. RCW64.34.382 and 2008 ¢ 115 s 2 are each anended to read
as follows:

(1) A reserve study as described in RCW64.34.380 is suppl enent al
to the association's operating and mai nt enance budget. |n preparing a
reserve study, the association shall estimate the anticipated mgjor
mai nt enance, repair, and replacenent costs, whose infrequent and
significant nature make theminpractical to be included in an annual
budget .

(2) Areserve study ((shalt)) nust include:

(a) A reserve component |ist, including roofing, painting, paving,
decks, siding, plunbing, w ndows, and any other reserve conponent that
would cost nore than one percent of the annual budget for mmjor
mai nt enance, repair, or replacenent. If one of these reserve
conponents _is_not _included in_the reserve study, the_ study should
provide conmentary explaining the basis for its exclusion. The study
nust also include quantities and estimtes for the useful |ife of each
reserve conponent, remaining useful life of each reserve conponent, and
current repair and replacenent cost for each conponent;

(b) The date of the study and a statenent that the study neets the
requi renents of this section

(c) The follow ng | evel of reserve study perforned:

(i) Level I: Full reserve study funding anal ysis and pl an;

p. 11 ESHB 1309. SL
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(i) Level Il: Update with visual site inspection; or

(iii) Level Il1l: Update with no visual site inspection

(d) The association's reserve account bal ance;

(e) The percentage of the fully funded bal ance that the reserve
account is funded;

(f) Special assessnents already inplenented or planned;

(g) Interest and inflation assunptions;

(h) Current reserve account contribution rate;

(i) A recommended reserve account contribution rate, a contribution
rate_for_a_ full funding plan_to_achieve one_ hundred percent fully
funded reserves by the end of the thirty-year study period, a baseline
funding plan to maintain the reserve bal ance above zero throughout the
thirty-year — study period__wthout  special _ assessnents, —and__a
contribution rate recommended by a reserve study professional;

(j) A_projected reserve account balance for thirty years and a
funding plan to pay for projected costs from those reserves wthout
reliance on future unpl anned speci al assessnents; and

(k) A statenment on whether the reserve study was prepared with the
assi stance of a reserve study professional.

(3) Areserve study shall include the follow ng disclosure:
"This reserve study should be reviewed carefully. It

may not include all common and Ilinmted comon el enent

conmponents that will require nmjor naintenance, repair, or

repl acenent in future years, and may not include regular
contributions to a reserve account for the cost of such
mai nt enance, repair, or replacenent. The failure to include a
conponent in a reserve study, or to provide contributions to a
reserve account for a conponent, may, under some circunstances,
require you to pay on demand as a speci al assessnent your share
of comon expenses for the cost of major maintenance, repair,
or replacenent of a reserve conponent."

Sec. 5. RCWG64.34.384 and 2008 ¢ 115 s 3 are each anended to read
as follows:

An association may withdraw funds fromits reserve account to pay
for unforeseen or unbudgeted costs that are unrelated to_rmai ntenance,
repair, or_ replacenment of the_reserve_ conponents. The board of
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directors shall record any such withdrawal in the mnute books of the
associ ation, cause notice of any such withdrawal to be hand delivered
or sent prepaid by first-class United States nmail to the nmailing
address of each unit or to any other mailing address designated in
witing by the unit owner, and adopt a repaynment schedul e not to exceed
twenty-four nonths unless it determnes that repaynent within twenty-
four nmonths woul d i npose an unreasonabl e burden on the unit owners.
Paynent for major nmintenance, repair, or replacenent of the reserve
conponents_out of cycle with the reserve study_ projections_or_not
included in the reserve study nmay be nade from the reserve account
without neeting the notification or repaynment requirenments under this
section.

Sec. 6. RCW64.34.010 and 2008 ¢ 115 s 7 and 2008 c¢c 114 s 1 are
each reenacted and anended to read as foll ows:

(1) This chapter applies to all condoniniuns created within this
state after July 1, 1990. RCW 64.34.040 (separate titles and
taxation), RCW 64.34.050 (applicability of | ocal or di nances,
regul ati ons, and building codes), RCW 64.34.060 (condemation), RCW
64. 34.208 (construction and validity of declaration and byl aws), RCW
64.34.268 (1) through (7) and (10) (term nation of condom niunm, RCW
64. 34.212 (description of units), RCWG64.34.304(1) (a) through (f) and
(k) through ((&4)) (t) (powers of wunit owners' association), RCW
64.34.308(1) (board of directors and officers), RCW 64.34.340
(voting—proxies), RCW 64.34.344 (tort and contract liability), RCW
64.34.354 (notification on sale of wunit), RCW 64.34.360(3) (conmpbn
expenses—assessnents), RCW 64.34.364 (lien for assessnents), RCW
64. 34. 372 (associ ation records), RCW®64. 34.425 (resales of units), RCW
64.34.455 (effect of violation on rights of action; attorney's fees),
RCW 64.34.380 through ((34-—34-390)) 64.34.392 (reserve studies and
accounts), and RCW64.34.020 (definitions) to the extent necessary in
construi ng any of those sections, apply to all condomi niuns created in
this state before July 1, 1990; but those sections apply only wth
respect to events and circunstances occurring after July 1, 1990, and
do not invalidate or supersede existing, inconsistent provisions of the
decl aration, bylaws, or survey maps or plans of those condom ni uns.

(2) The provisions of chapter 64.32 RCW do not apply to
condom niunms created after July 1, 1990, and do not invalidate any
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amendnent to the declaration, bylaws, and survey maps and pl ans of any
condoni nium created before July 1, 1990, if the anendnent would be
permtted by this chapter. The anmendnment nust be adopted in conformty
with the procedures and requirenents specified by those instrunents and
by chapter 64.32 RCW If the amendnent grants to any person any
rights, powers, or privileges permtted by this chapter which are not
ot herwi se provided for in the declaration or chapter 64.32 RCW all
correlative obligations, liabilities, and restrictions in this chapter
al so apply to that person.

(3) This chapter does not apply to condoniniuns or units | ocated
outside this state.

(4) RCW64.34.400 (applicability—waiver), RCWG64.34.405 (liability
for public offering statenent requirenents), RCW 64.34.410 (public
of fering statenent—general provisions), RCW®64.34.415 (public offering
st at ement —eonver si on condomi ni uns), RCWG64. 34. 420 (purchaser's right to
cancel ), RCW 64. 34.430 (escrow of deposits), RCW64. 34.440 (conversion
condom ni unms—Aot i ce—tenant s( (f—+retoeecation — assistanee}l))-relocation
assi stance), and RCW 64.34.455 (effect of violations on rights of
action—attorney's fees) apply with respect to all sales of wunits
pursuant to purchase agreenents entered into after July 1, 1990, in
condomi ni uns created before July 1, 1990, in which as of July 1, 1990,
the declarant or an affiliate of the declarant owns or had the right to
create at |least ten units constituting at |east twenty percent of the
units in the condom ni um

Sec. 7. RCW64.38.010 and 1995 c 283 s 2 are each anended to read
as foll ows:

For purposes of this chapter:

(1) "Honeowners' association" or "association" nmeans a corporation,
uni ncor por at ed associ ation, or other legal entity, each nenber of which
is an owner of residential real property located wthin the
association's jurisdiction, as described in the governing docunents,
and by virtue of nmenbership or ownership of property is obligated to
pay real property taxes, insurance prem uns, naintenance costs, or for
i nprovenent of real property other than that which is owned by the
menber. " Honmeowners' association” does not nean an associ ation created
under chapter 64.32 or 64.34 RCW

ESHB 1309. SL p. 14



© 00 N O 0ok~ WN B

W W W W W W W WNMNDNDNDNDNMNDMNMDNMDMNMNMNDMNMNEPERPRPPRPPERPPEPERERPPRPPREPPR
N OO 0ok WNPEFE OO 0o N P~ WNPREPEO OWwNOD O PwNPE O

(2) "Governing docunents"” means the articles of incorporation,
byl aws, plat, declaration of covenants, conditions, and restrictions,
rul es and regul ations of the association, or other witten instrunment
by which the association has the authority to exercise any of the
powers provided for in this chapter or to nmanage, naintain, or
ot herwi se affect the property under its jurisdiction.

(3) "Board of directors" or "board" neans the body, regardless of
nane, with primary authority to manage the affairs of the association.

(4) "Common areas" neans property owned, or otherw se maintai ned,
repai red or adm ni stered by the associ ati on.

(5) "Conmon expense" neans the costs incurred by the association to
exerci se any of the powers provided for in this chapter.

(6) "Residential real property” neans any real property, the use of
which is limted by | aw, covenant or otherwise to primarily residenti al
or recreational purposes.

(7) "Assessnent"” neans_all sums_chargeable to_an_owner by an
association in accordance with RCW64. 38. 020.

(8) "Baseline funding plan" nmeans_establishing a reserve_ funding
goal _of nmmintaining a_reserve account balance_ above_ zero_dollars
throughout the thirty-year study period described under section_9 of
this act.

(9) "Contribution rate" nmeans, in_a reserve study as described in
RCW 64. 34. 380, the anpunt contributed to the reserve_account so that
the association will _ have cash_reserves to_ pay nmjor_nmintenance,
repair, or replacenent costs wthout the need of a special assessnent.

(10) "Effective age" neans_the difference between the estinated
useful life and remaining useful life.

(11) "Full funding plan" neans_setting a reserve funding goal of
achi eving one hundred percent fully funded reserves by the end of the
thirty-year study period_ described under section 9 of this act, in
whi ch the reserve account balance equals the sum of the deteriorated
portion of all reserve conponents.

(12) "Fully funded balance" neans the current value of the
deteriorated portion, not_ the total replacenent value, of all_the
reserve conponents. The fully funded balance for each reserve
conponent is calculated by multiplying the current replacenent cost of
the reserve conponent by its effective age, then dividing the result by
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the reserve conponent's useful life. The sum total of all_ reserve
conmponents' fully funded balances is the association's fully funded
bal ance.
(13) "Lot" neans a physical portion of the real property |ocated
within an association's jurisdiction designated for separate ownership.
(14) "Omer" nmeans_the owner of a lot, but does not include_a
person_who_ has_an_interest in_a_lot_ solely as_security for_an

obligation. "Omer" also neans the vendee, not the vendor, of a |ot
under a real estate contract.

(15) "Remmining _useful |ife" nmeans the estinmated tine, in years,
before a reserve conponent wll require nmajor nmintenance, repair, or

replacenent to performits intended function

(16) _ "Repl acenent _ cost"” _neans_the_ current cost_of replacing,
repairing, or restoring a reserve conponent to its original functiona
condition.

(17) "Reserve_conponent"” neans_a_common_ el enent _whose_ cost _ of
mai nt enance, repair, or_replacenent is_infrequent, significant, and
inpractical to include in an annual budget.

(18) "Reserve study professional” neans an independent person who
is suitably qualified by know edge, skill, experience, training, or
education to prepare a reserve study in accordance with RCW 64.34. 380
and 64. 34. 382.

(19) "Significant assets" neans that the current replacenent val ue
of the major reserve conponents is seventy-five percent or nore of the
aross budget of the association, excluding the association's_reserve
account funds.

(20) "Useful life" neans the estimated tine, between_years, that
nMaj or mai ntenance, repair, or replacenent is estimated to occur.

Sec. 8. RCW64.38.025 and 1995 c¢ 283 s 5 are each anended to read
as follows:

(1) Except as provided in the association's governing docunents or
this chapter, the board of directors shall act in all instances on
behal f of the association. In the performance of their duties, the
officers and nenbers of the board of directors shall exercise the
degree of care and loyalty required of an officer or director of a
corporation organi zed under chapter 24.03 RCW

ESHB 1309. SL p. 16
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(2) The board of directors shall not act on behalf of the
association to amend the articles of incorporation, to take any action
that requires the vote or approval of the owners, to termnate the
association, to elect nenbers of the board of directors, or to
determne the qualifications, powers, and duties, or terns of office of
nenbers of the board of directors; but the board of directors may fil
vacancies in its menbership of the unexpired portion of any term

(3) Wthin thirty days after adoption by the board of directors of
any proposed regular or special budget of the association, the board
shall set a date for a neeting of the owners to consider ratification
of the budget not less than fourteen nor nore than sixty days after
mailing of the sunmary. Unless at that neeting the owners of a
majority of the votes in the association are allocated or any |arger
percentage specified in the governing docunents reject the budget, in
person or by proxy, the budget is ratified, whether or not a quorumis

present. In the event the proposed budget is rejected or the required
notice is not given, the periodic budget last ratified by the owners
shall be continued until such time as the owners ratify a subsequent

budget proposed by the board of directors.

(4) As part of the sunmary of the budget provided to all owners,
the board of directors shall disclose to the owners:

(a) The current amount of reqular assessnments budgeted for
contribution to the reserve account, the recommended contribution rate
fromthe reserve study, and the funding plan upon which the reconmended
contribution rate i s based;

(b) If additional regular_or special assessnents are scheduled to
be inposed, the date the assessnents are due, the amount of the
assessnents per each owner per nonth or year, and the purpose of the
assessnents;

(c) Based upon the nost recent reserve study and other infornation,
whet her currently projected reserve account balances will be sufficient
at the end of each year to neet the association's obligation for nmjor
nai nt enance, repair, or replacenent of reserve conponents during_ the
next thirty yvears;

(d) If reserve account bal ances are not projected to be sufficient,
what additional assessnents may be necessary to ensure that sufficient
reserve_account funds wll be_ available each year during the next

p. 17 ESHB 1309. SL
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thirty years, the approxinmate dates assessnents nmy be due, and the
anount of the assessnents per owner per nonth or year

(e) The estinmated anmount recomrended in the reserve account at the
end of the current fiscal year based on the npbst recent reserve study,
the projected reserve account cash balance at the end of the current
fiscal year, and the percent funded at the date of the |latest reserve
st udy;

(f) The estimated ampunt recomended in the reserve account based
upon the nost recent reserve study at the end of each of the next five
budget years, the projected reserve account cash balance in each of
those years, and the projected percent funded for each of those years:;
and

(g) If the funding plan approved by the association is inplenented,
the projected reserve account cash balance in each of the next five
budget years and the percent funded for each of those years.

(5) The owners by a mmjority vote of the voting power in the
association present, in person or by proxy, and entitled to vote at any
neeting of the owners at which a quorum is present, nay renove any
menber of the board of directors with or without cause.

NEW SECTION. Sec. 9. A new section is added to chapter 64.38 RCW
to read as foll ows:

(1) An association is encouraged to establish a reserve account
with a financial institution to fund nmjor maintenance, repair, and
repl acenent of common el enents, including limted comon el ements that
will require mmjor nmintenance, repair, or replacenent within thirty
years. |f the association establishes a reserve account, the account
must be in the nanme of the association. The board of directors is
responsi bl e for adm ni stering the reserve account.

(2) Unless doing so would inpose an unreasonable hardship, an
association with significant assets shall prepare and update a reserve
study, in accordance with the association's governing docunents and
this chapter. The initial reserve study nust be based upon a visua
site inspection conducted by a reserve study professional.

(3) Unless doing so would inpose an unreasonable hardship, the
associ ation shall update the reserve study annually. At |east every
three years, an updated reserve study nust be prepared and based upon
a visual site inspection conducted by a reserve study professional.

ESHB 1309. SL p. 18
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(4) The decisions relating to the preparation and updating of a
reserve study nust be nade by the board of directors in the exercise of
the reasonable discretion of the board. The decisions must include
whet her a reserve study will be prepared or updated, and whether the
assi stance of a reserve study professional will be utilized.

NEW SECTION.  Sec. 10. A newsection is added to chapter 64.38 RCW
to read as foll ows:

(1) A reserve study as described in section 9 of this act is
suppl enental to the association's operating and mai nt enance budget. In
preparing a reserve study, the association shall estimate the
anticipated major maintenance, repair, and replacenment costs, whose
i nfrequent and significant nature make them inpractical to be included
i n an annual budget.

(2) Areserve study nust include:

(a) A reserve component |ist, including any reserve conponent that
would cost nore than one percent of the annual budget of the
associ ation, not including the reserve account, for major naintenance,
repair, or replacenent. |[|If one of these reserve conponents is not
included in the reserve study, the study should provide comentary
explaining the basis for its exclusion. The study nust also include
guantities and estimtes for the useful life of each reserve conponent,
remai ning useful life of each reserve conponent, and current mgjor
mai nt enance, repair, or replacenent cost for each reserve conponent;

(b) The date of the study, and a statenent that the study neets the
requi renents of this section

(c) The following | evel of reserve study perforned:

(i) Level I: Full reserve study fundi ng anal ysis and pl an;
(ii) Level Il: Update with visual site inspection; or
(iii) Level Il1l: Update with no visual site inspection

(d) The associ ation's reserve account bal ance;

(e) The percentage of the fully funded bal ance that the reserve
account is funded;

(f) Special assessnents already inplenmented or planned;

(g) Interest and inflation assunptions;

(h) Current reserve account contribution rates for a full funding
pl an and basel i ne fundi ng pl an;
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(i) Arecomended reserve account contribution rate, a contribution
rate for a full funding plan to achieve one hundred percent fully
funded reserves by the end of the thirty-year study period, a baseline
funding plan to naintain the reserve bal ance above zero throughout the
thirty-year study period wthout special assessnents, and a
contribution rate recommended by the reserve study professional;

(j) A projected reserve account balance for thirty years and a
funding plan to pay for projected costs from that reserve account
bal ance w thout reliance on future unpl anned speci al assessnents; and

(k) A statenment on whether the reserve study was prepared with the
assi stance of a reserve study professional.

(3) A reserve study nust also include the follow ng disclosure
"This reserve study should be reviewed carefully. It may not include
all comon and linmted comobn elenent conponents that will require
maj or mai nt enance, repair, or replacenent in future years, and may not
i nclude regular contributions to a reserve account for the cost of such
mai nt enance, repair, or replacenent. The failure to include a
conmponent in a reserve study, or to provide contributions to a reserve
account for a conponent, may, under sone circunstances, require you to
pay on denmand as a speci al assessnent your share of conmon expenses for
the cost of mgjor naintenance, repair, or replacenent of a reserve
conponent . "

NEW SECTION. Sec. 11. A newsection is added to chapter 64.38 RCW
to read as foll ows:

An association may withdraw funds fromits reserve account to pay
for unforeseen or unbudgeted costs that are unrelated to mai ntenance,
repair, or replacement of the reserve conponents. The board of
directors shall record any such withdrawal in the m nute books of the
associ ation, cause notice of any such withdrawal to be hand delivered
or sent prepaid by first-class United States mail to the miling
address of each owner or to any other mailing address designated in
witing by the owner, and adopt a repaynent schedule not to exceed
twenty-four nmonths unless it determ nes that repaynment within twenty-
four nonths woul d i npose an unreasonabl e burden on the owners. Paynent
for maj or mai ntenance, repair, or replacenent of the reserve conponents
out of cycle with the reserve study projections or not included in the

ESHB 1309. SL p. 20
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reserve study may be nmade fromthe reserve account w thout neeting the
notification or repaynment requirenents under this section.

NEW SECTION. Sec. 12. A newsection is added to chapter 64.38 RCW
to read as foll ows:

(1) When nore than three years have passed since the date of the
| ast reserve study prepared by a reserve study professional, the owners
to which at least thirty-five percent of the votes are allocated may
demand, in witing, to the association that the cost of a reserve study
be included in the next budget and that the study be prepared by the
end of that budget vyear. The witten demand nust refer to this
section. The board of directors shall, upon receipt of the witten
demand, provide the owners who nake the demand reasonable assurance
that the board will include a reserve study in the next budget and, if
the budget is not rejected by a majority of the owners, will arrange
for the conpletion of a reserve study.

(2) I'f awitten demand under this section is made and a reserve
study is not tinely prepared, a court may order specific perfornance
and award reasonable attorneys' fees to the prevailing party in any
|l egal action brought to enforce this section. An association my
assert unreasonable hardship as an affirmative defense in any action
brought against it under this section. Wthout Ilimting this
affirmati ve defense, an unreasonabl e hardship exi sts where the cost of
preparing a reserve study would exceed five percent of the
associ ation's annual budget.

(3) An owner's duty to pay for commpbn expenses is nhot excused
because of the association's failure to conply with this section or
this chapter. A budget ratified by the owners is not invalidated
because of the association's failure to conply with this section or
this chapter.

NEW SECTION. Sec. 13. A newsection is added to chapter 64.38 RCW
to read as foll ows:

Monet ary damages or any other liability may not be awarded agai nst
or inposed upon the association, the officers or board of directors of
the association, or those persons who may have provided advice or
assi stance to the association or its officers or directors, for failure
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to: Establish a reserve account; have a current reserve study prepared
or updated in accordance with the requirenents of this chapter; or make
the reserve disclosures in accordance with this chapter.

NEW SECTION. Sec. 14. A newsection is added to chapter 64.38 RCW
to read as foll ows:

An association is not required to follow the reserve study
requi renents under RCW 64. 38. 025 and sections 9 through 13 of this act
if the cost of the reserve study exceeds five percent of the
associ ation's annual budget, the association does not have significant
assets, or there are ten or fewer hones in the association.

NEW SECTI ON.. Sec. 15. This act takes effect January 1, 2012.

Passed by the House April 13, 2011.

Passed by the Senate April 6, 2011.

Approved by the Governor April 29, 2011.

Filed in Ofice of Secretary of State April 29, 2011.
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