






Important Clarification

IGST (Place of Supply)

Clarification relating to export of services-condition of section 2(6) (v)  of the IGST Act 2017:-

Issue:-

Whether the supply of service by a subsidiary/ sister concern/ group concern, etc. of a foreign company in India 
which is incorporated under Indian law to the foreign company incorporated under laws of a country outside India, 
will hit by condition of sec 2(6) (v)  of IGST Act, 2017?

Legal provisions:-

ÜAs per sec 2(6) means the supply of any service when,–– “export of services” 

(i) the supplier of service is located in India;

(ii) the recipient of service is located outside India;

(iii) the place of supply of service is outside India;

(iv) the payment for such service has been received by the supplier of service in convertible foreign exchange; and

(v) the supplier of service and the recipient of service are not merely establishments of a distinct person in accordance 
with Explanation 1 in section 8.

Explanation 1 of the Section 8 of the IGST Act an establishment in India and any other establishment outside India shall be 
treated as establishments of distinct persons.

Ü Whereas explanation 2 of sec 8 of the said act states that “a person carrying on a business through a branch or an 
agency or a representational office in any territory shall be treated as having an establishment in that territory, which 
means that the branch or agency or representational office of the foreign company located in India through which it 
conducts business shall be treated as establishment of the said foreign company in india.

 

Ü On the other hand, the  'a company and a body corporate incorporated definition of person as per sec 2(84) includes
by or under the laws of a country outside India'. 

 Thus, this makes a company incorporated in India and a foreign company i.e. company incorporated outside India 
are separate legal entities and not mere establishments of a distinct person.

Clarification:-

Ü It is clarified that a company incorporated in India and a body corporate incorporated by or under the laws of a country 
outside India (i.e. a foreign company under Companies Act), are  under CGST Act, and thus are separate persons
separate legal entities. 

 Accordingly, these two separate persons would  considered as “merely establishments of a distinct person in not be
accordance with Explanation 1 in section 8. Thus, supply between such persons qualify as export of service subject to 
fulfilment of other conditions as provided u/s 2(6) of IGST Act.

Ü Therefore, the supply of services by a subsidiary/ sister concern/ group concern, etc. of a foreign company, which is 
incorporated in India under the Companies Act, 2013 to the establishments of the said foreign company located outside 
India (incorporated outside India),  supply between merely establishments of distinct persons would not be treated as
under Explanation 1 of section 8 of IGST Act 2017 and thus, not debarred from export of service condition (v) of sec 
2(6).



Accounts, Records and E-Way Bill 

Issue:-

Whether carrying physical copy of invoice is compulsory during movement of goods in cases where suppliers 

have issued E-invoice under rule 48(4) of the CGST Rules, 2017?

Legal provisions:-

Ü As per rule 138A(1) of CGST Rules, 2017, 

(a) the person in charge of a conveyance shall carry the invoice or bill of supply or delivery challan, as the case may be; 

and 

(b) a copy of the e-way bill or the e-way bill number, either physically or electronically or mapped to a Radio Frequency 

Identification Device embedded on to the conveyance.

Ü Whereas,  states that if E-invoice is issued under rule 48(4) having Invoice Reference Number (IRN) being rule 138A(2)

embedded in Quick Reference (QR) code, then invoice can be produced electronically, for verification by the proper 

officer in lieu of the physical copy of such tax invoice.

Clarification:-

 As per combined reading of above, it is clarified that there is in no need to carry the physical copy of tax invoice 

cases where invoice has been generated by the supplier in the manner prescribed (i.e. under rule 48(4) of the CGST Rules 

E-invoice), and production of the Quick Response (QR) Code having an embedded (IRN) Invoice Reference Number 

electronically for verification by the proper officer would be sufficient.

Clarification regarding rule 48(4) of CGST Rules, 2017Circular No. 160/16/2021-GST 

Refund

Clarification in respect of sec 54(3) of CGST/SGST Act  Circular No. 160/16/2021-GST  

Issue:- Whether the second proviso to section 54(3) of CGST / SGST Act, prohibiting refund of unutilized ITC is 

applicable in case of exports of goods which are having NIL rate of export duty.

Legal provision:- 1. The term  used in second proviso to section 54(3) of the CGST Act, 2017 'subjected to export duty'
means where the goods are actually leviable to export duty and suffering export duty at the time of export. 

 Therefore, goods in respect of which either NIL rate is specified in Second Schedule to the Customs Tariff Act, 1975 
or which are fully exempted from payment of export duty by virtue of any customs notification or which are not covered under 
Second Schedule to the Customs Tariff Act, 1975, cannot be considered to be subjected to any export duty under Customs 
Tariff Act, 1975.

Clarification:-  It is clarified that only those goods which are actually subjected to export duty i.e., on which some export 
duty has to be paid at the time of export, will be covered under the restriction imposed under section 54(3) from availment of 
refund of accumulated ITC. 

 Goods, which are not subject to any export duty and in respect of which either NIL rate is specified in Second 
Schedule to the Customs Tariff Act, 1975 or which are fully exempted from payment of export duty by virtue of any customs 
notification or which are not covered under Second Schedule to the Customs Tariff Act, 1975,  would not be covered by the 
restriction imposed under the second proviso to section 54(3) of the CGST Act for the purpose of availment of refund of 
accumulated ITC.




































