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FINAL COURSE: GROUP – I 

PAPER – 4 : CORPORATE AND ALLIED LAWS 
Question No.1 is compulsory. 

Attempt any five questions from the remaining six Questions. 

Time Allowed – 3 Hours Maximum Marks – 100 

1. (a) Director elected by small shareholders 
Section 151 of the Companies Act, 2013 provides that a listed company may have 
one director elected by such small shareholders in such manner and with such 
terms and conditions as may be prescribed. Further, the explanation to section 151 
clarifies that for the purposes of this section “small shareholders” means a 
shareholder holding shares of nominal value of not more than twenty thousand 
rupees or such other sum as may be prescribed. 

 As the company given in the question is an unlisted company, it is not bound by 
section 151 and hence, it is not necessary for the company to appoint a director to 
represent the “small shareholders”. 

(b) Where a company, owing to inadequacy or absence of profits in any financial year, 
proposes to declare dividend out of the accumulated profits earned by it in previous 
years and transferred by the company to the reserves, such declaration of dividend 
shall be made only in accordance with prescribed rules. Such dividend shall be 
declared or paid by a company only from its free reserves. No other reserve can be 
utilized for the purposes of declaration of such dividend 

 The second proviso to section 123 (1) of the Companies Act, 2013 permits a 
company to declare dividend out of the accumulated profits earned by it in previous 
years and transferred by the company to the reserves subject to the rules 
prescribed in this behalf. The Companies (Declaration and Payment of Dividend) 
Rules, 2014 provide for the rules for declaring dividends out of the reserves as 
under:  
(i)  The rate of dividend declared does not exceed the average of the rates at 

which dividend was declared by it in the 3 years immediately preceding that 
year. 

 However, this rule will not apply if a company has not declared any dividend in 
each of the 3 preceding financial year. 
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(ii) The total amount to be drawn from the accumulated profits earned in previous 
years and transferred to the reserves does not exceed an amount equal to 
1/10th of the sum of its paid-up capital and free reserves as appearing in the 
latest audited financial statement.  

(iii) The amount so drawn must first be utilized to set off losses incurred in the 
financial year before any dividend in respect of equity shares is declared. 

(iv) The balance of reserves after such drawl shall not fall below 15% of its paid-up 
capital as appearing in the latest audited financial statement. 

(v)  No company shall declare dividend unless carried over previous losses and 
depreciation not provided in previous year or years are set off against profit of 
the company of the current year. 

(c)  Members not to act as principals in certain circumstances:  
1.  According to Section 15 of the Securities Contract (Regulation) Act, 1956, 

members of stock exchange normally carry out transactions on behalf of 
investors and hence principal agent relationship exists. A Member can enter 
into transaction as principal with another member of the Exchange only. If he 
desires to enter into contract as principal with a nonmember, then he has to 
get written consent from such person to act as principal. Contract note should 
indicate that he is acting as principal. 

2.  Where the member has secured the consent of such person otherwise than in 
writing he shall secure written confirmation by such person or such consent 
within three days from the date of the contract [Proviso to Section 15]. 

3.  According to section 18, spot delivery contracts are outside the preview of 
section 15. 

M/s Mathew & Company., stock broker must bear in mind the above restrictions 
while entering into any transaction as principal with a non member. 

(d)  Section 165 of the Companies Act, 2013 debars any person from holding office as a 
director of more than 20 companies at the same time out of which directorships in 
public companies cannot exceed ten. 

 In the given case, as on 26th September, 2014, Mr. Rajat is already holding 
directorship in 9 public companies.  Therefore, he can be appointed as a Director in 
Makeshift Ltd. on 27th September, 2014.  This will make his total number of 
directorship in public companies as 10 (i.e. within the limits prescribed under 
section 165 of the Companies Act, 2013).  Now, he cannot be appointed as a 
Director in any other public company and hence, cannot be appointed as Director in 
Kalpesh Ltd. on 29th September, 2014.  

 However, he can accept directorship in a Private Ltd. Company. Thus, he can be 
appointed as director in Patkara Private Ltd. as total number of directorship does 
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not exceed 20 in the present case. 
2. (a) While sanctioning the scheme of amalgamation, the Court under section 394 of the 

Companies Act, 1956 may make provision for all or any of the following matters: 
(i)  The transfer to the transferee company of the whole or any part of the 

undertaking, property or liabilities of the transferor company. 
(ii)  The allotment by the transferee company of any shares, debenture etc, in that 

company which under the scheme are to be allotted by that company to any 
person. 

(iii)  The continuation of any legal proceedings by or against any transferor and 
transferee company. 

(iv)  The dissolution, without winding up of any transferor company. 
(v)  The provisions to be made for any persons who within such time and in such 

manner as the court directs, dissent from the scheme of amalgamation. 
(vi)  Such incidental matters as are necessary to secure that the amalgamation 

shall be fully and effectively carried out. 
 An order under section 394 of the Companies Act, 1956 transferring the property, 

rights and liabilities of one company to another does not automatically transfer 
contracts of personal service which are in their nature incapable of being transferred 
and no contract of service is thereby created between an employee of the transferor 
company on the one hand and the transferee company on the other. 

 In Nokes vs. Doucaster Amalgamated collieries Ltd. (1940 (3) all 2k 549) the House 
of Lords clearly stated that the workers are not furniture and their services cannot 
be transferred without their consent. Thus, the contention of the workers of Onshore 
Company Limited against the Offshore Company Limited is correct and justified. 

(b)  Accounting standards: As per Section 2(2) of the Companies Act, 2013, the 
expression “accounting standards” means the standards of accounting or any 
addendum thereto for companies or class of companies referred to in section 133. 

 As per Section 133, the standards of accounting recommended by the Institute of 
Chartered Accounts of India constituted under the Chartered Accountants Act, 1949 
as may be prescribed by the Central Government in consultation with and after 
examination of the recommendations made by the National Financial Reporting 
Authority established under section 132 of the said Act. 

 Rule 7 of the Companies (Accounts) Rules, 2014, further states that the standards 
of accounting specified under the Companies Act, 1956 shall be deemed to be the 
accounting standards until the accounting standards are prescribed by the Central 
Government under section 133. 
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 Sub-section (1) of the section 129 states that financial statement of the company 
shall comply with the accounting standards notified under section 133. 

 Responsibility of directors and other officers: 
 Disclosure in financial statement: As per section 129(5), where the Financial 

Statements of the company do not comply with the accounting standards, such 
companies shall disclose in its financial statements, the following, namely:  
(a) the deviation from the accounting standards; 
(b) the reasons for such deviation; and 
(c) the financial effect, if any, arising due to such deviation. 

 Apart from the above consequence on non compliance, section 129(7) further 
provides that if a company contravenes the provisions of section 129 (dealing with 
financial statement), the managing director, whole-time director in charge of finance, 
the Chief Financial Officer or any other person charged by the Board with the duty 
of complying with the requirements of this section and in the absence of any of the 
officers mentioned above, all the directors shall be punishable with imprisonment for 
a term which may extend to one year or with fine which shall not be less than fifty 
thousand rupees but which may extend to five lakh rupees, or with both. 

 Disclosure in Directors Responsibility Statement: Moreover, the Board of directors is 
also required under section 134 of the Companies Act, 2013 to include a Directors 
Responsibility Statement indicating therein that in the preparation of the financial 
statements the applicable accounting standards had been followed along with 
proper explanation relating to material departures, if any. If such person (as above 
referred) fails to take all reasonable steps to secure compliance by the company, as 
respects any accounts laid before the company in general meeting, with the 
provisions of this section and with the other requirements of this Act as to the 
matters to be stated in the accounts, he shall, in respect of each offence, be 
punishable with imprisonment for a term which may extend to 1 year, or with fine not 
less than Rs. 50,000 but which may extend to Rs. 5,00,000 or with both. 

 Responsibilities of auditors: As per section 143(3) (e) of the Companies Act, 
2013, the statutory auditor’s responsibility is to state in his report, whether in his 
opinion, the profit and loss account and balance sheet comply with the accounting 
standards.  

3. (a) 1. The Companies Act, 2013 permits a decision of the Board of Directors to be 
taken by means of a resolution by circulation. Board approvals can be taken in 
one of the two ways, one by a resolution passed at a Board Meeting and the 
other, by means of a resolution passed by circulation.  

 In terms of section 175(1) of the Companies Act, 2013 no resolution shall be 
deemed to have been duly passed by the Board or by a committee thereof by 
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circulation, unless the following have been complied with:  
(a) the resolution has been circulated in draft, together with the necessary 

papers, if any, 
(b) the draft resolution has been circulated to all the directors, or members of 

the committee, as the case may be; 
(c) the draft resolution has been sent at their addresses registered with the 

company, in India; 
(d) such delivery has been made by hand or by post or by courier, or through 

prescribed electronic means; 
The Companies (Meetings of Board and its Powers) Rules, 2014 provides 
that a resolution in draft form may be circulated to the directors together 
with the necessary papers for seeking their approval, by electronic means 
which may include E-mail or fax.  

(e) such resolution has been approved by a majority of the directors or 
members, who are entitled to vote on the resolution;   

2. However, if at least 1/3rd of third of the total number of directors of the 
company for the time being require that any resolution under circulation must 
be decided at a meeting, the chairperson shall put the resolution to be decided 
at a meeting of the Board (instead of being decided by circulation). 

3. A resolution that has been passed by circulation shall have to be necessarily 
be noted in the next meeting of board or the committee, as the case may be, 
and made part of the minutes of such meeting. 

 (b) 1.  Formation of an Audit Committee: An audit committee shall be constituted 
by the Board of directors of: 
(a)  Every listed company, and 
(b)  Such other class or classes of companies as may be prescribed. 

 The Companies (Meetings of Board and its Powers) Rules, 2014 have 
prescribed the following classes of companies that shall constitute Audit 
Committee: 
(a)  all public companies with a paid up capital of 10 crore rupees or more; 
(b)  all public companies having turnover of 100 crore rupees or more; 
(c)  all public companies, having in aggregate, outstanding loans or 

borrowings or debentures or deposits exceeding 50 crore rupees or more. 
Thus, the said public Limited Company with a turnover of Rs. 249 crores, falls 
in the prescribed limit and has to form the Audit committee. 

2.  As per Section 177(2) and (3) of the Companies Act, 2013 an audit committee 
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must be formed within a year of the commencement of the Act or within a year 
of the incorporation of a company as the case may be, and will consist of at 
least 3 directors out of which the independent directors shall constitute the 
majority. 

3.  Under section 177(8) the Board’s Report which is laid before a general 
meeting of the company under section 134 (3) where the financial statements 
of the company are placed before the members, must disclose the composition 
of the audit committee and also where the Board has not accepted any 
recommendations of the Audit Committee the same shall be disclosed along 
with the reasons therefor. Therefore, the Board is empowered not to accept the 
recommendations of the Audit Committee, but should do so only under 
genuine circumstances and with legitimate reasons. 

4  (a) Under section 129(3) of the Companies Act, 2013, where a company has one or 
more subsidiaries, it shall, in addition to financial statements provided under sub-
section (2), prepare a consolidated financial statement of the company and of all the 
subsidiaries in the same form and manner as that of its own which shall also be laid 
before the annual general meeting of the company along with the laying of its 
financial statement under sub-section (2). 

 Provided that the company shall also attach along with its financial statement, a 
separate statement containing the salient features of the financial statement of its 
subsidiary or subsidiaries in such form as may be prescribed. 

 For reference, sub section 2 of section 129 provides that at every annual general 
meeting of a company, the Board of Directors of the company shall lay before such 
meeting financial statements for the financial year. 

 The above provisions do not make any distinction between a domestic subsidiary 
company and a foreign subsidiary. Therefore, Geeta manufacturing Ltd. has 
contravened the provisions of Section 129 of the Companies Act, 2013 by not 
furnishing the consolidated financial statements on the one hand and not attaching 
with its financial statements a separate statement containing the salient features of 
the financial statement of its foreign subsidiary. 

 Section 129(7) lays down the punishment for violation of section 129 and provides 
that if a company contravenes the provisions of this section, the managing director, 
the whole-time director in charge of finance, the Chief Financial Officer or any other 
person charged by the Board with the duty of complying with the requirements of 
this section and in the absence of any of the officers mentioned above, all the 
directors shall be punishable with imprisonment for a term which may extend to one 
year or with fine which shall not be less than fifty thousand rupees but which may 
extend to five lakh rupees, or with both.  

 Thus, the management of Geeta manufacturing Ltd. will accordingly be punishable 
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as above. 
 (b) (i)  Power of Central Government to appoint company prosecutors: This 

section 443 of the Companies Act, 2013 lays down the provisions seeking to 
provide that the Central Government may appoint company prosecutors with 
the same powers as given under the Cr. PC on Public Prosecutors. 
(a)  Appointment of company prosecutors: The Central Government may 

appoint (generally, or for any case, or in any case, or for any specified 
class of cases in any local area) one or more persons, as company 
prosecutors for the conduct of prosecutions arising out of this Act; and  

(b)  Powers and Privileges: The persons so appointed as company 
prosecutors shall have all the powers and privileges conferred on Public 
Prosecutors appointed under section 24 of the Cr. PC. 

  (ii)  (1) The workmen portion of the security is therefore 1/4th of the value of the 
security, i.e. 25,000, [Section 529(3) of the Companies Act, 1956]. 

(2)  If the liquidators incur Rs. 10,000 for the preservation, it is equal to the 
following equation: 

Whole of expenses – Whole of expenses ×
security the of Value
portion s' Workmen  

    = Rs. 10,000 - 
000,00,1

000,25000,10 ×  

    = Rs. 10,000 – 2,500 
    = Rs. 7,500.  This is the amount to be borne by the secured creditors. 
5. (a) Producer Company - Vacation of Office of a Director: 

(i)  According to provisions of Companies Act, 1956, as contained in section 
581Q, if the producer company in which a director has made a default in 
repayment of any advances or loans taken from any company or institution or 
any other person and such default continues for 90 days, the office of such 
director shall become vacant. In the given case the default on the part of X, the 
director continues for less than 90 (i.e. only 60 days) days, the office of 
director shall not fall vacant. 

(ii)  The office of director of a producer company shall become Vacant if the 
Annual General Meeting or extraordinary general meeting of the producer 
company, in which he is a director, is not called in accordance with the 
provisions of this Act except due to natural calamity or such other reason.  

 In the given case, Annual General Meeting could not be held due to the cause 
of natural calamity by way of continuous heavy rainfall, destruction and 
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blockage of road. Thus, the office of Mr. Nirman, the director shall not fall 
vacant. 

(b)  Record Date 
(1)  A listed issuer making a rights issue shall announce a record date for the 

purpose of determining the shareholders eligible to apply for specified 
securities in the proposed rights issue. 

(2)  The issuer shall not withdraw rights issue after announcement of the record 
date. 

(3)  If the issuer withdraws the rights issue after announcing the record date, it 
shall not make an application for listing of any of its specified securities on any 
recognised stock exchange for a period of twelve months from the record date 
announced under sub-regulation (1): 

 Provided that the issuer may seek listing of its equity shares allotted pursuant 
to conversion or exchange of convertible securities issued prior to the 
announcement of the record date, on the recognised stock exchange where its 
securities are listed. 

 Restriction on rights issue 
(1)  No issuer shall make a rights issue of equity shares unless it has made 

reservation of equity shares of the same class in favour of the holders of 
outstanding compulsorily convertible debt instruments if any, in proportion to 
the convertible part thereof. 

(2)  The equity shares so reserved for the holders of fully or partially compulsorily 
convertible debt instruments shall be issued at the time of conversion of such 
convertible debt instruments on the same terms at which the equity shares 
offered in the rights issue were issued. 

6. (a) Removal of a Director of a banking company: According to Section 36AA of the 
Banking Regulation Act, 1949, Reserve Bank of India (RBI) can terminate/ remove 
any Chairman, Director, Chief Executive, other officials or any employee of the bank 
where it considers desirable to do so particularly when RBI is of the opinion that 
conduct of such persons is detrimental to the interest of the depositors or for secure 
proper management of the banking company. 

 Accordingly as per the above provision, RBI has power to remove Mr. Murti who 
was working as director in a banking company. 

 Remedies available: The same provision prescribes the remedies available to the 
Mr. Murti against his removal- 
(i)  Before such removal, he should be given an opportunity to be heard of. 
(ii)  He can make an appeal to the Central Government within 30 days from the 
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date of communication of such termination order. 
(iii)  The decision of the Central Government on the appeal cannot be called into 

question. 
(b)  Particulars to be contained in the prospectus- As per the section 387 (1) of the 

Companies Act, 2013 no person shall issue, circulate or distribute in India any 
prospectus offering to subscribe for securities of a company incorporated or to be 
incorporated outside India, unless the prospectus is dated and signed, and contains 
particulars with respect to the following matters: 
(i)  the instrument constituting or defining the constitution of the company; 
(ii)  the enactments or provisions by or under which the incorporation of the 

company was effected; 
(iii)  the address in India where the said instrument, enactments or provisions, or 

copies thereof can be inspected. If the same are not in the English language, a 
certified translation thereof in the English language should be available for 
inspection; 

(iv)  the date on which and the country in which the company would be or was 
incorporated; and 

(v)  Whether the company has established a place of business in India and, if so, 
the address of its principal office in India, and 

In addition, the prospectus shall state the matters specified under section 26 (so far 
as they are applicable) which lays down the matters to be included in a prospectus 
issued by an Indian Company. 

 In terms of the proviso to section 387 (1) the above referred points (i), (ii) and (iii), 
shall not be applicable if the prospectus is issued more than 2 years after the date 
at which the company is entitled to commence business. 

7. (a) The word “repatriate to India” is defined in section 2(y) of the FEMA, Act 1999. 
‘Repatriate to India’ means bringing into India the realized foreign exchange and the 
realized foreign exchange should be sold to an authorised person in India in 
exchange for rupees. It also includes the holding of realised amount in an account 
with an authorised person in India to the extent notified by the Reserve Bank and 
includes use of the realised amount for discharge of a debt or liability denominated 
in foreign exchange. 

 Exemption from holding/repatriation: Section 4 of the FEMA, 1999 prohibits 
holding of foreign exchange by a resident in India. Section 8 requires that foreign 
exchange earned by a resident in India is realised and repatriated to India. 

 However, in the following cases, the foreign exchange can be held or need not be 
repatriated to India:- 
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1.  Possession of foreign currency – possession of foreign currency or foreign 
coins up to limit prescribed by Reserve Bank of India (RBI). 

2.  Foreign currency account – foreign currency account held or operated by such 
person or class of persons and the limit up to which the Reserve Bank may 
specify; 

 3.  Foreign currency acquired before July 1947 – foreign exchange acquired or 
received before the 8th day of July, 1947 or any income arising or accruing 
there on which is held outside India by any person in pursuance of a general or 
special permission granted by the Reserve Bank 

4.  Gift or inheritance – foreign exchange held by a person resident in India up to 
such limit as the RBI may specify, if such foreign exchange was acquired by 
way of gift or inheritance from a person referred to  in point 3, including any 
income arising there from; 

5.  Foreign exchange acquired abroad – foreign exchange acquired from 
employment, business, trade, vocation, service, honorarium, gifts, inheritance 
or any other legitimate means up to such limit as the Reserve Bank may 
specify; and 

6.  Any other receipts specified by RBI  
(b) Anti-Competitive Agreements: Under section 3 of the Competition Act, 2002 any 

agreement amongst enterprises of persons at different stages or levels of the 
production chain in different markets, in respect of production, supply, distribution, 
storage, sale or price of, or trade in goods or provision of service, shall be a void 
agreement if it causes or is likely to cause an appreciable adverse effect on 
competition. According to the problem, there are two conditions given in the 
agreement, which fall under the following stages- 
(i)  exclusive supply agreement: includes any agreement restricting in any manner 

the purchaser in the course of his trade from acquiring or otherwise dealing in 
any goods other than those of the seller or any other person. 

(ii)  exclusive distribution agreement: includes any agreement to limit, restrict or 
withhold the output or supply of any goods or allocate any area or market for 
the disposal or sale of the goods. 

 In view of the above provisions of the Competition Act, 2002 validity of the clauses 
of the agreement as given in the question can be determined as follows: 

 Part (i) of the question restricts the dealer to deal in the goods of other 
manufacturers. Hence, the proposed agreement is anti-competitive and void. 

 Part (ii) of the question restricts the dealers not to sell the goods outside the 
territory assigned to them. Hence, the proposed agreement is anti competitive and 
void. 
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(c)  Nomination by Life Insurance Policy Holder: As per section 39 of the Insurance Act, 
1938, the holder of a policy of life insurance on his own life may nominate a person 
or persons to whom the money secured by the life insurance policy shall be paid in 
the event of his death. Such nomination can be made either at the time of taking the 
policy or at any time before the maturity of the policy. Such nomination is either 
incorporated in the text of the policy or is stated as an endorsement on the policy 
document. The nomination can be cancelled or altered by the policyholder at any 
time before the maturity of the policy. The insurer is required to communicate to the 
policyholder that it has recorded the nomination, its cancellation or alteration as the 
case may be. In case the policyholder survives the full term of policy, the insurer 
shall pay the maturity amount to him only and the nomination becomes redundant. 
In a case where the nominee dies before the maturity of the policy and if no new 
nomination is made, the maturity proceeds of the policy shall be paid to the policy 
holder and if dies before the maturity, to the legal heirs of the policy holders.  

 Minor as a nominee: A minor can be nominated as a nominee in life insurance 
policy by its holder. The only other requirement as per Proviso to section 39(1) of 
the said Act is that the policyholder is to appoint, in the prescribed manner, an adult 
person to receive the money secured by the policy on behalf of the minor in the 
event of death of the policyholder during the minority of the nominee. 

(d)  Preamble: The Preamble expresses the scope, object and purpose of the Act more 
comprehensively than the Long Title. The Preamble may recite the ground and the 
cause making a statute and the evil which is sought to be remedied by it. 

 Like the Long Tile, the Preamble of a Statute is a part of the enactment and can 
legitimately be used for construing it. However, the Preamble does not over-ride the 
plain provision of the Act but if the wording of the statute gives rise to doubts as to 
its proper construction, e.g., where the words or phrase has more than one meaning 
and a doubt arises as to which of the two meanings is intended in the Act, the 
Preamble can and ought to be referred to in order to arrive at the proper 
construction. In short, the Preamble to an Act discloses the primary intention of the 
legislature but can only be brought in as an aid to construction if the language of the 
statute is not clear. However, it cannot override the provisions of the enactment. 

 Proviso: The normal function of a proviso is to except something out of the 
enactment or to qualify something stated in the enactment which would be within its 
purview if the proviso were not there. The effect of the proviso is to qualify the 
preceding enactment which is expressed in terms which are too general. As a general 
rule, a proviso is added to an enactment to qualify or create an exception to what is in 
the enactment: ordinarily a proviso is not interpreted as stating a general rule. 

 It is a cardinal rule of interpretation that a proviso to a particular provision of a 
statute only embraces the field which is covered by the main provision. It carves out 
an exception to the main provision to which it has been enacted as a proviso and to 
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no other. (Ram Narain Sons Ltd. vs. Assistant Commissioner of Sales Tax, AIR 
1955 SC 765). 

(e) Money Laundering: Whosoever directly or indirectly attempts to indulge or 
knowingly assists or knowingly is a party or is actually involved in any process or 
activity connected with the proceeds of crime and projecting it as untainted property 
shall be guilty of offence of money laundering. [Section 3 of the Prevention of 
Money Laundering Act, 2002] 

 Paragraph 2 of Part A of the Schedule to the Prevention of Money Laundering Act, 
2002, covers Offences under the Narcotic Drugs And Psychotropic Substances Act, 
1985. Whereby, illegal import into India, export from India or transshipment of 
narcotic drugs and psychotropic substances (section 23) is covered under 
paragraph 2 of Part A. 

 Punishment: Section 4 of the said Act provides for the punishment for Money-
Laundering. Whoever commits the offence of money-laundering shall be punishable 
with rigorous imprisonment for a term which shall not be less than 3 years but which 
may extend to 7 years and shall also be liable to fine. But where the proceeds of 
crime involved in money-laundering relate to any offence specified under paragraph 
2 of Part A of the Schedule, the maximum punishment may extend to 10 years 
instead of 7 years. 

 Thus, Mr. Halo is liable to punishment of maximum 10 years with fine. 
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