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1. (a)

Division B
Sweat equity shares of a class of shares already issued.

According to section 54 of the Companies Act, 2013, a company may issue sweat equity shares
of a class of shares already issued, if the following conditions are fulfilled, namely—

(i) theissue is authorised by a special resolution passed by the company;

(i) theresolution specifies the number of shares, the current market price, consideration, if any,
and the class or classes of directors or employees to whom such equity shares are to be
issued;

(i) where the equity shares of the company are listed on a recognised stockexchange, the
sweat equity shares are issued in accordance with the regulations made by the Securities
and Exchange Board in this behalf and if they are not so listed, the sweat equity shares are
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issued in accordance with such rules as prescribed under Rule 8 of the Companies (Share
and Debentures) Rules, 2014,

The rights, limitations, restrictions and provisions as are for the time being applicable to
equity shares shall be applicable to the sweat equity shares issued under this section and
the holders of such shares shall rank paripassu with other equity shareholders.

Aptech Technology Limited can issue Sweat equity shares by following the conditions as
mentioned above. It does not make a difference that the company is just a few months old.

(b) Interim Dividend: According to section 123(3) of the Companies Act, 2013, the Board of
Directors of a company may declare interim dividend during any financial year or at any time
during the period from closure of financial year till holding of the annual general meeting out of
the surplus in the profit and loss account or out of profits of the financial year for which such
interim dividend is sought to be declared or out of profits generated in the financial year till the
quarter preceding the date of declaration of the interim dividend.

However, in case the company has incurred loss during the current financial year up to the end of
the quarter immediately preceding the date of declaration of interim dividend, such interim
dividend shall not be declared at a rate higher than the average dividends declared by the
company during the immediately preceding three financial years.

In the instant case, Interim dividend by Cadila Ltd. shall not be declared at a rate higher than the
average dividends declared by the company during the immediately preceding three financial
years [i.e. (12+15+18)/3 = 45/3 =15%)]. Therefore, decision of Board of Directors to declare 15%
of the interim dividend for the current financial year is tenable.

(¢) (i) According to Section 134 of the Indian Contract Act, 1872, the surety is discharged by any
contract between the creditor and the principal debtor, by which the principal debtor is
released or by any act or omission of the creditor, the legal consequence of which is the
discharge of the principal debtor. In the given case, B does not supply the necessary
material as per the agreement. Hence, C is discharged from his liability.

(ii) According to Section 136 of the Indian Contract Act, 1872, where a contract to give time to
the principal debtor is made by the creditor with a third person and not with the principal
debtor, the surety is not discharged. In the given question the contract to give time to the
principal debtor is made by the creditor with X who is a third person. X is not the principal
debtor. Hence, A is not discharged.

(d) The question arising in this problem is whether the making of promissory note is complete when
one half of the note was delivered to Umesh. Under Section 46 of the Negotiable Instruments
Act, 1881, the making of a promissory note is completed by delivery, actual or constructive.
Delivery refers to the whole of the instrument and not merely a part of it. Delivery of half
instrument cannot be treated as constructive delivery of the whole. So, the claim of Umesh to
have the other half of the promissory note sent to him is not maintainable. Manoj is justified in
demanding the return of the first half sent by him. He can change his mind and refuse to send the
other half of the promissory note.

2. (a) In accordance with the provisions of the Companies Act, 2013, as contained under section 134
(1), the financial statement, including consolidated financial statement, if any, shall be approved
by the Board of Directors before they are signed on behalf of the Board by the chairperson of the
company where he is authorised by the Board or by two directors out of which one shall be
managing director, if any, and the Chief Executive Officer, the Chief Financial Officer and the
company secretary of the company, wherever they are appointed, or in the case of One Person
Company, only by one director, for submission to the auditor for his report thereon.
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The Board’s report and annexures thereto under section 134(3), shall be signed by its
Chairperson of the company, if he is authorized by the Board and where he is not so authorized,
shall be signed by at least two directors one of whom shall be a managing director or by the
director where there is one director.

(i) Inthe given case, the Balance Sheet and Profit & Loss Account have been signed by Mr. X
and Mr. Y, the directors. In view of the provisions of Section 134 (1), the Managing Director,
Mr. D should be one of the two signatories. Since, the company has also employed a full-
time Secretary Mr. C, he should also sign the Balance Sheet and Profit & Loss Account.
Therefore, authentication done by two directors is not valid.

(i) In case of OPC, the financial statements should be signed by one director and hence, the
authentication is in order.

(b) Section 109 of the Companies Act, 2013 provides for the demand of poll before or on the
declaration of the result of the voting on any resolution on show of hands. Accordingly, law says
that:-

Before or on the declaration of the result of the voting on any resolution on show of hands, a poll
may be ordered to be taken by the Chairman of the meeting on his own motion, and shall be
ordered to be taken by him on a demand made in that behalf:-

(i) In the case a company having a share capital, by the members present in person or by
proxy, where allowed, and having not less than one-tenth of the total voting power or
holding shares on which an aggregate sum of not less than five lakh rupees or such higher
amount as may be prescribed has been paid-up; and

(i) in the case of any other company, by any member or members present in person or by
proxy, where allowed, and having not less than one tenth of the total voting power.

Hence, the contention of the Chairman is not valid.

(c) Section 148 of Indian Contract Act 1872 defines 'Bailment' as the delivery of goods by one
person to another for some purpose, upon a contract that they shall, when the purpose is
accomplished, be returned or otherwise disposed of according to the direction of the person
delivering them.

According to Section 149 of the Indian Contract Act, 1872, the delivery to the bailee may be
made by doing anything which has the effect of putting the goods in the possession of the
intended bailee or of any person authorised to hold them on his behalf. Thus, delivery is
necessary to constitute bailment.

Thus, the mere keeping of the box at Y’s shop, when Mrs.A herself took away the key cannot
amount to delivery as per the meaning of delivery given in the provision in section 149.
Therefore, in this case there is no contract of bailment as Mrs. A did not deliver the complete
possession of the good by keeping the keys with herself.

(d) As per section 91 of the Negotiable Instruments Act, 1881, a bill may be dishonoured either by
non-acceptance or by non-payment.

Dishonour by non-acceptance may take place in any one of the following circumstances:

(i)  When the drawee either does not accept the bill within forty-eight hours (exclusive of public
holidays) of presentment or refuse to accept it;

(i) When one of several drawees, not being partners, makes default in acceptance;
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(iii) When the drawee makes a qualified acceptance;
(iv) When presentment for acceptance is excused and the bill remains unaccepted; and
(v)  When the drawee is incompetent to contract.

Dishonour of Cheque for insufficiency, etc. of funds in the account: As per section 138 of
the Negotiable Instruments Act 1881, where any cheque drawn by a person on an account
maintained by him with a banker for payment is dishonoured due to insufficiency of funds, he
shall be punished with imprisonment for a term which may extend to two years or with fine which
may extend to twice the amount of the cheque or with both.

3. (a) Under section 35 (1) of the Companies Act 2013, where a person has subscribed for securities of
a company acting on any statement included in the prospectus which is misleading and has
sustained any loss or damage as a consequence thereof, the company and every person
including an expert shall, be liable to pay compensation to the person who has sustained such
loss or damage.

In the present case, Mr. Alok purchased the shares of Sudarshan Exports Ltd. on the basis of the
expert report published in the prospectus. Mr. Alok can claim compensation for any loss or
damage that he might sustained from the purchase of shares, which has not been mentioned in
the given case.

Hence, Mr. Alok will have no remedy against the company.

Circumstances when an expert is not liable: An expert will not be liable for any mis-
statements in the prospectus under the following situations:

(i)  Under section 26 (5), that having given his consent, but withdrew it in writing before delivery
of the copy of prospectus for registration, or

(i)  Under section 35 (2), that the prospectus was issued without his knowledge / consent and
that on becoming aware of it, he forthwith gave a reasonable public notice that it was issued
without his knowledge or consent;

(iii) that, as regards every misleading statement purported to be made by an expert or contained
in what purports to be a copy of or an extract from a report or valuation of an expert, it was
a correct and fair representation of the statement, or a correct copy of, or a correct and fair
extract from, the report or valuation; and he had reasonable ground to believe and did up to
the time of the issue of the prospectus believe, that the person making the statement was
competent to make it and that the said person had given the consent required by section
26(5) to the issue of the prospectus and had not withdrawn that consent before delivery of a
copy of the prospectus for registration or, to the defendant's knowledge, before allotment
thereunder.

(b) (i) Provisions and Explanation: Section 141(3) (c) of the Companies Act, 2013 prescribes
that any person who is a partner or in employment of an officer or employee of the company
will be disqualified to act as an auditor of a company. Sub-section (4) of Section 141
provides that an auditor who becomes subject, after his appointment, to any of the
disqualifications specified in sub-sections (3) of Section 141, he shall be deemed to have
vacated his office as an auditor.

Conclusion: In the present case, Mr. A, an auditor of X Ltd., joined as partner with
consultancy firm where Mr. B is also a partner and Mr. B is also the Finance executive of X
Ltd. Hence,Mr. Ahas attracted clause (3)(c) of Section 141 and, therefore, he shall be
deemed to have vacated office of the auditor of X Limited.
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(ii) As per section 141(3)(d)(i), an auditor is disqualified to be appointed as an auditor if he, or
his relative or partner holds any security of or interest in the company or its subsidiary, or of
its holding or associate company or a subsidiary of such holding company.

In the present case, Mr. Vivekis holding security 0ofRs.1000 in the Data Ltd, therefore, he is
not eligible for appointment as an auditor of Data Ltd.

(¢) According to section 9 of the Negotiable Instrument Act, 1881, "Holder in due course" means-
e any person
e who for consideration

e Dbecomes the possessor of a promissory note, bill of exchange or cheque (if payable to
bearer), or the payee or endorsee thereof,(if payable to order),

e  Dbefore the amount mentioned in it became payable, and

e without having sufficient cause to believe that any defect existed in the title of the person
from whom he derived his title.

In the instant case, Mr. V draws a cheque of Rs. 11,000 and gives to Mr. B by way of gift.

(i)  Mr. B is holder but not a holder in due course since he did not get the cheque for value and
consideration.

(i) Mr. B’s title is good and bonafide. As a holder, he is entitled to receive Rs. 11,000 from the
bank on whom the cheque is drawn.

(d) Associated Words to be Understood in Common Sense Manner. When two words or
expressions are coupled together one of which generally excludes the other, obviously the more
general term is used in a meaning excluding the specific one. On the other hand, there is the
concept of 'Noscitur A Sociis' ('it is known by its associates'), that is to say 'the meaning of a
word is to be judged by the company it keeps'. When two or more words which are capable of
analogous (similar or parallel) meaning are coupled together, they are to be understood in their
cognate sense (i.e. akin in origin, nature or quality). They take, as it were, their colour from each
other, i.e., the more general is restricted to a sense analogous to the less general. It is a rule
wider than the rule of ejusdem generis, rather ejusdem generis is only an application of the
noscitur a sociis. It must be borne in mind that nocitur a sociis, is merely a rule of construction
and it cannot prevail in cases where it is clear that the wider words have been deliberately used
in order to make the scope of the defined word correspondingly wider.

For example, in the expression 'commercial establishment means an establishment which carries
on any business, trade or profession', the term 'profession’ was construed with the associated
words 'business' and ‘'trade' and it was held that a private dispensary was not within the
definition. (Devendra M. Surti (Dr.) vs. State of Gujrat, AIR 1969 SC 63 at 67).

4. (a) Doctrine of Indoor Management: According to this doctrine, persons dealing with the company
need not enquire whether internal proceedings relating to the contract are followed correctly,
once they are satisfied that the transaction is in accordance with the memorandum and articles of
association.

Stakeholders need not enquire whether the necessary meeting was convened and held properly
or whether necessary resolution was passed properly. They are entitled to take it for granted that
the company had gone through all these proceedings in a regular manner.

© The Institute of Chartered Accountants of India



The doctrine helps to protect external members from the company and states that the people are
entitled to presume that internal proceedings are as per documents submitted with the Registrar
of Companies.

Thus,

1. What happens internal to a company is not a matter of public knowledge. An outsider can
only presume the intentions of a company, but not know the information he/she is not privy
to.

2. If not for the doctrine, the company could escape creditors by denying the authority of
officials to act on its behalf.

In the given question, Mr.Tridev being a person external to the company, need not enquire
whether the necessary meeting was convened and held properly or whether necessary resolution
was passed properly. Even if the shareholders claim that no resolution authorizing the loan was
passed, the company is bound to pay the loan to Mr.Tridev.

(b) (i) Interms of Rule 2 (1) (c) (viii), any amount received from a person who is director of the
company at the time of giving loan to the company shall not be treated as deposit if such
director furnishes to the company at the time of giving money, a written declaration to the
effect that the amount is not being given out of funds acquired by him by borrowing or
accepting loans or deposits from others and further, the company shall disclose the details
of money so accepted in the Board's report.

In the given case, it is assumed that Rachna was one of the directors of Polestar Traders
Limited when the company received a loan of Rs. 30.00 lacs from her. Further, it is
assumed that she had furnished to the company at time of giving money, a written
declaration to the effect that the amount was not being given out of funds acquired by her
by borrowing or accepting loans or deposits from others and in addition, the company had
disclosed the details of money so accepted in the appropriate Board's report.

If these conditions are satisfied Rs. 30.00 lacs shall not be treated as deposit.

(ii) According to section 73 (1) of the Companies Act, 2013, no company can accept or renew
deposits from public unless it follows the manner provided under Chapter V of the Act
(contains provisions regarding acceptance of deposits by companies) for acceptance or
renewalof deposits from public. However, Proviso to Section 73 (1) states that
suchprohibition with respect to the acceptance or renewal of deposit from public, inter-alia,
shall not apply to a housing finance company registered with the National Housing Bank
established under the National Housing Bank Act, 1987.

In the given case, it is assumed that Diamond Housing Finance Limited is registered with
the National Housing Bank and therefore the prohibition contained in section 73 (1) of the
Act with respect to the acceptance or renewal of deposit from public shallnot apply to it. In
other words,it being an exempted company, can accept deposits from the public from time
to time without following the prescribed manner.

(c¢) As per section 9 of the General Clauses Act, 1897, for computation of time, the section states
that in any legislation or regulation, it shall be sufficient, for the purpose of excluding the firstin a
series of days or any other period of time to use the word “from” and for the purpose of including
the last in a series of days or any other period of time, to use the word “to”.

() Payment of dividend:In the given instance, Komal Ltd. declares dividend for its
shareholder in its Annual General Meeting held on 27/09/2019. Under the provisions of
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Section 127 of the Companies Act, 2013, a company is required to pay declared dividend
within 30 days from the date of declaration, i.e. from 28/09/2019 to 27/10/2019. In this
series of 30 days, 27/09/2019 will be excluded and last 30tday, i.e. 27/10/2019 will be
included. Accordingly,Komal Ltd. will be required to pay dividend within 28/09/2019 and
27/10/2019 (both days inclusive).

(i) Transfer of unpaid or unclaimed divided:As per the provisions of Section 124 of the
Companies Act, 2013, where a dividend has been declared by a company but has not been
paid or claimed within 30 days from the date of the declaration, to any shareholder entitled
to the payment of the dividend, the company shall, within 7 days from the date of expiry of
the said period of 30 days, transfer the total amount of dividend which remains unpaid or
unclaimed to a special account to be opened by the company in that behalf in any
scheduled bank to be called the “Unpaid Dividend Account” (UDA). Therefore, Komal Ltd.
shall transfer the unpaid/unclaimed dividend to UDA within the period of 28 October, 2019
to 3rd November, 2019 (both days inclusive).

(d) Interpretation of the words “Means” and “Includes” in the definitions- The definition of a
word or expression in the definition section may either be restricting of its ordinary meaning or
may be extensive of the same.

When a word is defined to ‘mean’ such and such, the definition is ‘prima facie’ restrictive and
exhaustive, we must restrict the meaning of the word to that given in the definition section.

But where the word is defined to ‘include’ such and such, the definition is ‘prima facie’ extensive,
here the word defined is not restricted to the meaning assigned to it but has extensive meaning
which also includes the meaning assigned to it in the definition section.

Example—

Definition of Director [section 2(34) of the Companies Act, 2013]—Director means a director
appointed to the board of a company. The word “means” suggests exhaustive definition.

Definition of Whole time director [Section 2(94) of the Companies Act, 2013]—Whole time
director includes a director in the whole time employment of the company. The word “includes”
suggests extensive definition. Other directors may be included in the category of the whole time
director.

5. (a) According to Section 46(1) of the Companies Act, 2013, a share certificate once issued under the
common seal, if any, of the company or signed by two directors or by a director and the Company
Secretary, wherever the company has appointed a Company Secretary”, specifying the shares
held by any person, shall be prima facie evidence of the title of the person to such shares.
Therefore, in the normal course the person named in the share certificate is for all practical
purposes the legal owner of the shares therein and the company cannot deny his title to the
shares.

However, a forged transfer is a nullity. It does not give the transferee (Mr. B) any title to the
shares. Similarly any transfer made by Mr. B (to Mr. C) will also not give a good title to the shares
as the title of the buyer is only as good as that of the seller.

Therefore, if the company acts on a forged transfer and removes the name of the real owner
(Mr. A) from the Register of Members, then the company is bound to restore the name of Mr. A
as the holder of the shares and to pay him any dividends which he ought to have received
(Barton v. North Staffordshire Railway Co.).
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In the above case, ‘therefore, Mr. A has the right against the company to get the shares recorded
in his name. However, neither Mr. B nor Mr. C have any rights against the company even though
they are bona fide purchasers.

However, since Mr. A seems to be the perpetrator of the forgery, he will be liable both criminally
and for compensation to Mr. B and Mr. C.

(b) As per Section 77 (1) of the Companies Act, 2013 every company creating a charge:
a.  within or outside India,
b. onits property or assets or any of its undertakings,
c.  whether tangible or otherwise, and
d. situated in or outside India,

is required to register the particulars of the charge with the Registrar within thirty days of its
creation.

In case the charge was created before 02-11-2018/before the commencement of Companies
(Amendment) Act, 2019] and it was not registered within the prescribed period of thirty days of its
creation, clause (a) of the first Proviso to Section 77 (1) states that the Registrar may, on an
application by the company, allow such registration to be made within a period of 300 days of
such creation.

According to clause (a) of the Second Proviso to Section 77 (1), if the registration is not made
within the extended period of 300 days, it shall be made within six months from 02-11-2018 on
payment of prescribed additional fees. It is provided that different fees may be prescribed for
different classes of companies.

(c) The statement is correct. Normally, a sub-agent is not appointed, since it is a delegation of
power by an agent given to him by his principal. The governing principle is, a delegate cannot
delegate’. (Latin version of this principle is, “delegates non potestdelegare”). However, there are
certain circumstances where an agent can appoint sub-agent.

In case of proper appointment of a sub-agent, by virtue of Section 192 of the Indian Contract Act,
1872 the principal is bound by and is held responsible for the acts of the sub-agent. Their
relationship is treated to be as if the sub-agent is appointed by the principal himself.

However, if a sub-agent is not properly appointed, the principal shall not be bound by the acts of
the sub-agent. Under the circumstances the agent appointing the sub-agent shall be bound by
these acts and he (the agent) shall be bound to the principal for the acts of the sub-agent.

(d) “Meaning of Service by post” [Section 27 of the General Clauses Act, 1897]: Where any
legislation or regulation requires any document to be served by post, then unless a different
intention appears, the service shall be deemed to be effected by:

(i) properly addressing
(i) pre-paying, and
(iii) posting by registered post.

A letter containing the document to have been effected at the time at which the letter would be
delivered in the ordinary course of post.
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