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Preface to First Edition 
 

It is with pride and pleasure that I place before the readers, the first edition of my book for 

“Drafting, Appearances and Pleadings” Module 3 Paper 8 of CS Professional Programme. 

The silent features of this book are as follows: 

▪ It is user friendly and provides information in a well structured manner. 

▪ This book has been worked upon to comprehensively meet the requirement of student of CS 

Professional Programme based on new syllabus 

▪ Use diagram and graphs to clarify concept whenever required. 

▪ Examination oriented  

▪ This book will help the student to make their concept clear and strong it’s simplify and clear 

language of theoretical concept based on new syllabus. 

▪ Tabular and graphic presentation facilitate easy understanding  

▪ The book contains all the topics to cater the requirements of the new syllabus prescribed by 

ICSI 

▪ While writing the study material, relevant provisions of the various Acts and Rules 

made thereunder have been kept in mind. 
▪ The book  is based on those sections of the Companies Act, 2013 and the rules made there 

under which have been notified by the Government of India and came into force (including 

Amendments/clarifications/circulars issued ). 

 

I am grateful to my esteemed colleagues, friends and students who have contributed to this book 

by advising me and by giving constructive feedbacks. This book would not have taken its present 

shape without the continuous support of colleagues, friends and students. 

 

My immense thanks are due to my parents and brothers for their encouragement and inspiration. 

Words are short for expressing our gratitude to them. Special thanks to my beloved wife Dr. Kirti 

Jain (BDS, MDS) who gave me time & encouragement for this edition. 

 

 

Finally, I hope that students will find this book beneficial from exam point of view. In case of any 

suggestion, please feel free in writing to me at cavarunjain2012@gmail.com  

 

`                CA. Varun Jain 

Delhi 
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 Chapter 1 

Drafting and Relevant 

Substantive Rules  

1.1 Meaning 

 

Drafting  Drafting, in legal sense, means an act of preparing the legal documents like 
agreements, contracts, deeds etc. 

 The process of drafting operates in two planes: the conceptual and the verbal. 
Besides seeking the right words, the draftsman seeks the right concepts. Drafting, 
therefore, is first thinking and second composing. 

 Drafting is the way and the manner of preparation of any document.  
 Drafting gives a general meaning synonymous to preparation of drafting of 

documents.  
 The essence of legal drafting is the law, the facts and the language.  

Conveyancing  Conveyancing is the art of drafting of deeds and documents whereby any 
movable or immovable property or any interest is transferred from one 
person to another person, in accordance with the customs, conventions and 
law within the legal structure of the country. 

 Convincing gives more stress on documentation much concerned with the 
transfer of property from one person to another person.      

 

1.2 Drafting Vs Conveyancing 

 

S.no. Drafting Conveyancing 

1. 1.  Drafting is the way and the manner of 
preparation of any document. Infact, drafting 
gives a general meaning synonymous to 
preparation of drafting of documents.  

Conveyancing is the way and the manner of 
preparation of only those documents which are 
pertaining to the transfer of property. So, 
conveyancing gives more stress on documentation 
much concerned with the transfer of property 
from one person to another.   

2. 2. The concept of drafting is wider than the 
concept of conveyancing. 

The concept of conveyancing is narrower than the 
concept of drafting.  

3. 3. Drafting relates to every document as defined 
in different context such as General Clauses 
Act, 1897, Sale of Good Act, 1930, Companies 
Act, 1956act. 

Conveyancing relates to the term conveyance as 
defined in the Indian Stamp Act, 1899. 

4. 4. Preparation of Arbitration Agreement, Service 
Agreement, Receipt, etc. are the example of 
drafting. 

Preparation of  Sale Deed, Mortgage Deed, etc. are 
the example of conveyancing.  
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 1.3 Contract Vs Conveyancing 
 

1. S.no Contract Conveyancing 
1. Contract is an agreement which is enforceable 

by law. 
Conveyancing is the art of drafting of any 
documents by which of any documents by 
which transfer of property takes place.  

2. Contract consists of reciprocal promises and 
each party to the contract is bound to perform 
the promise.  

There is no such promise and title in respect of 
the property in question already passes in favor 
of the vendee. 

3. Contract creates a right of action in favour of 
the parties. Thus, in case of breach of contract, 
the aggrieved party may claim number of 
remedies such as compensation, specific 
performance act. Against the defaulting party. 

It does not create any right of action but at the 
same time, it alters the existing rights. 

4. Contract is governed by the provisions of 
Indian Contract Act, 1872. 

It is governed by the provisions of Transfer of 
property Act, 1882. 

 

1.4 General Rules of Drafting 
 

General Rules  A draftsman, in the first instance, must ascertain the names, description and 
addresses of the parties to the instrument. 

 He must obtain particulars about all necessary matters which are required to 
form part of the instrument. 

Fowler’s principles 
of 
Drafting 

 Prefer the familiar word to the far fetched (familiar words are readily 
understood). 

 Prefer the concrete word to the abstract (concrete words make meaning more 
clear and precise). 

 Prefer the single word to the circumlocution (single word gives direct meaning 
avoiding adverb and adjective). 

 Prefer the short word to the long (short word is easily grasped). 
 Prefer the Saxon word to the Roman (use of Roman words may create 

complications to convey proper sense to an ordinary person to understand). 
 Always prefer active voice to the passive voice in the drafting of documents. 

Skelton draft and its 
Self-appraisal 

After the general scheme of the draft has been conceived, the draftsman should 
note down briefly the matters or points which he intends to incorporate in his 
intended draft. In other words, he should frame what is called a “skeleton draft” 
which should be filled in or elaborated as he proceeds with his work 

Special attention to 
be 
Given to certain 
Documents 

 Certain documents require extra care before taking up the drafting. For 
example, it must be ensured that contractual obligations are not contrary to the 
law in the document, where the facts so warrant to ensure. 

 Further, in all the documents where transfer of immovable property is 
involved through any of the prescribed legal modes, it is 

Expert’s Opinion  If the draft document has been prepared for the first time to be used again and 
again with suitable modification depending upon the requirements of each 
case it should be got vetted by the experts to ensure its suitability and legal 
fitness if the corporate executive feels it so necessary. 

 To sum up, the draftsman should bear in mind the following principles of 
drafting: 

 As far as possible the documents should be self-explanatory. 

 The draftsman should begin by satisfying himself that he appreciates what 
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 he means to say in the document. 

 The well drafted document should be clear to any person who has 
competent knowledge of the subject matter. 

  The draft must be readily intelligible to layman. 

 The document may not be perfect because it says too much or too little or is 
ambiguous or contains one or more of the facts because it has to be applied 
in circumstances which the draftsman never contemplated. This should be 
avoided in the drafting of the documents. 

 Nothing is to be omitted or admitted at random on the document that is to 
say negative statements should generally be avoided. 

 Use of juridical language should be made. 

 

1.5 Some Do’s & Don’ts of Drafting 
 

Some Do’s 
1. Reduce the group of words to single word; 
2. Use simple verb for a group of words; 
3. Avoid round-about construction; 
4. Avoid unnecessary repetition; 
5. Write shorter sentences; 
6. Express the ideas in fewer words; 
7. Prefer the active to the passive voice sentences; 
8. Choose the right word; 
9. Know exactly the meaning of the words and sentences you are writing; and 
10. Put yourself in the place of reader, read the document and satisfy yourself about the content, 

interpretation and the sense it carries. 
 

Some Don’ts 
The following things should be avoided while drafting the documents: 
(a) Avoid the use of words of same sound. For example, the words “Employer” and “Employee”; 
(b) When the clause in the document is numbered it is convenient to refer to any one clause by using single 

number for it. For example, “in clause 2 above” and so on. 
(c) Negative in successive phrases would be very carefully employed. 
(d) Draftsman should avoid the use of words “less than” or “more than”, instead, he must use “not 

exceeding”. 
(e) If the draftsman has provided for each of the two positions to happen without each other and also 

happen without, “either” will not be sufficient; he should write “either or both” or express the meaning 
of the two in other clauses. 

 
In writing and typing, the following mistakes always occur which should be avoided: 
1. “And” and “or”; 
2. “Any” and “my”; 
3. “Know” and “now”; 
4. “Appointed” and “Applied”; 

5. “Present” and “Past” tense. 
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 1.6 Deed, Documents and Various Kinds of Deeds 
 

Meaning  Document  A document is a paper or other material thing providing 
information, proof or evidence of anything.  

 The term documents is defined under Section 3(18) of General 
clauses Act, 1897 to include any matter, written, expressed or 
described upon any substance by means of letters, figures or marks 
which is intended to be used for the purpose of recording that 
matter. E. g. Minutes of a meeting. 

Instrument  Section 2(14) of the Indian Stamp Act, 1899 defines instrument as 
including every document by which any right or liability is or 
purported to be created, transferred , limited, extended, 
extinguished or recorded. E.g. Sale deed. 

 It may be noted that all instruments are documents but all 
documents need not be instruments.  

Deed  A deed is a written contract or agreement which has been property 
signed under the legal seal. e.g. Mortgage Deed.  

 Both the terms “Instrument and deed” are used interchangeably, 
but there are some differences. 

 all deeds are instruments but all instruments need not be 
deeds.  

 Instruments may be unilateral like a promissory note and such 
an instrument is known as “Deed Poll” but deed is never 
unilateral.  

 instruments may be bilateral like a lease deed and multi lateral 
like a partition deed among 3 or more persons.  

Various terms 
and kinds of 
Deeds 

Deed Poll  It is a deed in which there is a single party.  
 It is chiefly used for the purpose of granting power of attorney and 

for exercising power of appointment. 
 It is mostly drawn in first person. 

Indenture  It is a deed in which there are two or more parties.  
Deed Pool  Deed Pool is a Deed between two or more parties where as many 

copies are made as there are parties, so that each party may be in 
the possession of a copy of the deed.  

 This arrangement is known as deed pool. 
Deed Escrow A deed is called deed Escrow up to the stage, when it has been signed 

by only one party & not by other party or parties. It is not a complete 
deed. 

A latent deed It is a deed kept for twenty years or more in man’s strong box. 
A lawful deed It is a deed conveying a good or lawful title.  
A pretended 
deed 

It is is a deed apparently or prima facie valid.  

A warranty 
deed 

It is a deed containing a covenant of warranty 

Components / 
Parts  Of 
Deed 

Non –Operative 
Part 
 

Description or 
name of the 
deed 

 It is usual, but not necessary, to begin a Deed by 
giving it a name. The name should be indicative 
of the true contracts of the Deed. E.g. Sale Deed, 
Lease Deed, Partnership Deed.  

Date and place 
of the 

 It is usual to give the date and place on which and 
where respectively a deed is   executed,   either 
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execution of 
the deed  

after the name of the deed or at the end before the 
signatures.  

Parties to the 
deed  
 

 The name and particulars of the parties to the 
deed shall be given and they shall be given in 
such detail so that parties to the deed can be easily 
identified. It is usual to describe parties by their 
name, age, parentage, occupation and residence. 
In the case of artificial persons, the particulars 
such as name of the organization, the law under 
which it has been formed and the address of its 
place of business should be provided.  
 In cases where it is in intended that the successors 

of the parties will also be bound by the deed, it is 
usual to add a clause after the description of the 
parties stating the following:- 
 “The Parties shall include include their heirs, 

successors, assigns and legal representatives.” 
Recitals   They brief history or in short from the motive for 

making the deed. Recitals begin with the familiar 
words, such as:-  
 “whereas the parties are desirous of or have 

agreed on some particular course of action, etc 
……………….”. 

Kinds Narrative It relates to the past history 
of the property transferred 
and set out the facts and 
instruments necessary to 
show the title. 

Introductory It explains the motive for 
the preparation and 
execution of the deed. 

Operative part Testatum or 
premises  

 This part gives effect to the intention of the 
parties and sets out in detail the transaction 
between the parties.  

 It sets out the capacity in which the parties are 
acting and the payment and receipt of the 
consideration. 

Habendum  The purpose of the Hebendum is to define the 
interest conveyed and to set out the limitations 
on the property involved.  

 It shows whether transfer is of a life interest or 
absolute sale.  

 It mentions whether the property is encumbered 
or not. 

Exceptions and 
reservations  

 In this part all the exceptions and reservations 
which are intended to be attached to the transfer 
should be clearly stated.  

Covenants  
 
 
 

 Every deed must contain the terms and condition 
by which the parties bind themselves. 

 It is not necessary to mention such covenants 
which are implied by law, but if any special terms 
and conditions are desired which are at variance 



Drafting and Relevant Substantive Rules  1.6 

 
  

 
 
 

 

with the implied covenants, then these must be 
clearly stated.  

 For instance, a lease under the Transfer of 
property Act implies the right to sub-let but the 
parties may impose conditions against sub-
letting.  

Formal Part Testimonium  This clause sets forth the fact that the parties have 
signed the deed. It usually begins with the words:  

 “In witness whereof, the parties aforesaid, 
namely.., have on the day and year just above 
mentioned put their signatures in the presence of 
the witnesses”. 

Signature and 
attestation  
 

 Immediately after the Testimonium, the parties 
put their signatures. Thereafter the witnesses put 
their signatures.  

 Where a deed requires attestation, then the 
executants must sign in the presence of the 
witnesses and the witnesses must sign in the 
presence of the executants. In such a case, after 
the signatures of the executants, the following 
words are written:- 

 “Signed by the above named parties in our 
presence and we have signed in their presence.” 
Thereafter the witnesses put their signatures 

Parcels or 
description of 
the property  
 

 The property is described in detail accurately and 
correctly in this part either by way of a footnote 
or by way of a Schedule.  

 The object of the description is to make the 
property easily that there should be a parcel or 
description of the property in the document. 
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 Chapter 2 

Drafting and Conveyancing 
Relating to Various Deeds 

and Agreements    
 

2.1 Agreements and Contracts 

 

Drafting of 
Agreements 

 An agreement which is enforceable at law is called a contract.  
 When a contract is reduced to writing, the document itself is called an agreement.  
 A company has to execute countless commercial agreements and other contracts 

during the course of its business. 
 It is very much desirable and useful to keep in view certain important points in 

regard to the drafting of contracts, particularly commercial and international trade 
contracts. 

Form of 
contract 

 There is no particular form prescribed for the drawing up of trade contracts, except 
that they must fulfill all the essential requirements of a valid contract under the law 
applicable to the contract.  

 A contract may be hand written, type written or printed.  
 It may be as brief or as detailed as the circumstances of a particular trade 

transaction demand. 
 It is extremely desirable and essential that precise and comprehensive terms and 

conditions relating to the subject matter and performance of the contract should be 
incorporated by companies in both domestic and international contracts. 

 

2.2 Important Points in Regards to The Drafting of Contracts 
 

1. Description of 
Parties to the 
Contract: 

 Parties to the contract should properly be defined by giving their names, 
status and address. In case of an individual, father‟s name and in case of a 
company, the place where registered office is situated be also given. 

 In case of firms and companies the particulars of persons representing them 
be invariably given including details of particulars of the firm 

2. Legal Nature of 
the Contract 

In the title or in the introductory part of the contract, the parties should clearly 
indicate the legal nature of the contract as to whether it is technical a  
sale/purchase contract or a commercial agency contract or a contract for 
Assistance and advice or building construction and erection contract, etc. 

3. Licences and 
Permits: 

It is desirable to provide particularly in international trade contracts as to which 
party would be responsible for obtaining export/import licences and the effects 
of delay, refusal or withdrawal of a license by Government authority, etc 

4. Taxes, Duties 
and Charges 

 A provision regarding the responsibility for payment of taxes, duties and 
other charges, if any, may also be included in the contract. 

 In international contracts, it is generally provided that the seller would be 
responsible for taxes, duties and charges levied in the country of export and 
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 the buyer with such charges levied in the country of import 

5. Quality, 
Quantity and 
Inspection of 
Goods 

 Quality of the goods is very important to the buyer in a sale- purchase 
contract and it is in this area that a number of disputes arise and, therefore, it 
is necessary to include a suitable provision relating to the description and 
inspection of the quality and quantity of the goods in the contract.  

 Inspection of the goods may be provided either in the seller‟s country before 
shipment or in the buyer‟s country after delivery of the goods, depending 
upon the relative convenience of the parties in this regard. 

6. Packing  Proper packing is very important, particularly in the case of goods which 
have to be set over a long voyage.  

 Sometimes goods are spoiled during the transit because of poor packing and 
dispute may arise regarding the responsibility for damage to the 
merchandise during the transit. 

7. Shipment of the 
Goods 

 It is desirable to stipulate precise particulars regarding the rights and duties 
of the parties towards shipment of the goods, i.e., the time, date and port of 
shipment, name of the ship and other ship particulars. 

 It may also be stipulated as to whether and up to what time the shipment 
may be delayed by the seller. Sometimes a penalty is provided for delay in 
shipment 

 according to the time of delay 

8. Insurance  A provision regarding insurance of the merchandise is also made in the 
contract, as it is usual to insure the goods during transit particularly when 
the goods are to be shipped overseas.  

 The insurance provision will state as to which party will be responsible for 
taking out insurance and what type of insurance cover has to be taken 

9. Documentation In modern business transactions, it is sometimes necessary for the seller to 
supply detailed specifications, literature, etc. relating to the goods particularly if 
the goods are of scientific or technical nature. In such cases, it is usual to provide 
in the contract as to whether the technical documentation supplied by the seller 

10. Guarantee  The goods sold are of such a nature that the buyer insists for guarantee 
regarding their use and performance for a particular period. Under a 
guarantee clause, the seller is held responsible for the defects appearing in the 
goods during the period of the guarantee. 

 The seller is usually given an option to remove the defects in the goods either 
by replacement or by repair. 

11. Passing of the 
Property and 
Passing of the 
Risks 

 It is very important to provide for the exact point of time when the title or the 
property in the goods and the risk will pass from the seller to the buyer. 

 This is important to ascertain as to whether the seller or the buyer will be 
responsible for the damage or loss to the goods during transit at a particular 
point of time 

12. Amount, Mode 
and Currency of 
Payment 

 It is useful to provide for the amount, mode and currency in which the price 
for the goods has to be paid. Modes of payment may be on D/A or D/P basis 
or  

 it may be a Letter of Credit or otherwise as per the agreement of the parties. 
One of the most important matter which needs to be provided in international 
contracts relates to the exchange rate. 

13. Force Majaure  Important provision witnessed in modern commercial contracts relates to 
force majaure or excuses for non-performance. 

 This provision defines as to what particular circumstances or events beyond 
the control of the seller would entitle him to delay or refuse the performance 
of the contract, without incurring liability for damage. 
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  It is usual to list the exact circumstances or events, like strike, lockout, riot, 
civil commotion, Government prohibition, etc. which would provide an 
excuse to the seller to delay or refuse the performance.  

 It may be further provided that events of a similar nature which are beyond 
the control of the seller and which could not have been avoided with due 
deligence would also furnish the above relief. 

14. Proper Law of 
Contract 

 When both the parties to a contract are resident in the same country, the 
contract is governed by the laws of the same country. 

 However, in international contracts, the parties are subject to different legal 
systems and, therefore, they have to choose a legal system which will govern 
the rights and duties of the parties. 

15. Settlement of 
Disputes and 
Arbitration 

 The last but not least important is the provision regarding settlement of 
disputes under the contract by arbitration or otherwise.  

 It is usual to provide for an arbitration clause in the contract, particularly 
under the auspices of an arbitral institution.  

 A suitable arbitration clause may be provided by the parties by mutual 
agreement. 

 

2.3 Additional Guidelines Regarding Agreement to Sell/Purchase 
 

In an agreement to sell/purchase, the following details must be incorporated: 
– names and descriptions of the contracting parties; 
– consideration and earnest money if paid; 
– subject-matter of the agreement; 
– time within which the agreement is to be performed; and 

– special terms agreed upon between the parties. 

 

Specimen 
 

A Specimen Agreement of Sale of House Property 
 

THIS AGREEMENT OF SALE executed on the…………….. day of…………….. 2013, between AB son 
of…………………………………………………………….…………………..….……………............. residing at 
…………….…………….…….………….... hereinafter called the vendor of the one part and CD son of 
…………….…………….…………….... resident at …………………..………..………….………….... hereinafter 
called the purchaser of the other part, 
(The expressions “vendor” and “purchaser” wherever they occur in these presents, shall unless the context 
otherwise admits, also mean and include their respective heirs, executors, administrators, legal 
representatives and assigns). 
WHEREAS the vendor is the sole and absolute owner of the property more fully set out in the Schedule 
hereunder: 
AND WHEREAS it is agreed that the vendor shall sell and the purchaser shall purchase the said property 
for a sum of Rs…………….……………... (Rupees…………….…………….……………....) free of all 
encumbrances. 
 
NOW THIS AGREEMENT OF SALE WITNESSETH AS UNDER: 
1. The price of the property more fully set out in the Schedule hereunder is fixed at Rs…………….. 

(Rupees………….……………...) free of all encumbrances. 
2. The purchaser has paid to the vendor this day, a sum of Rs…………….. (Rupees ………….……………...) 

by way of earnest money for the due performance of the agreement, the receipt whereof the vendor doth 
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 hereby admit and acknowledge. 
3. The time for performance of the agreement shall be…………….. months from the date hereof and it is 

agreed that the time fixed herein for performance shall be of the essence of this agreement. 
4. The purchaser shall pay to the vendor the balance sale price of Rs.…………. (Rupees …….……………...) 

before registration of the conveyance deed. 
5. The vendor agrees that he will deliver vacant possession of the property to the purchaser before 

registration of the conveyance deed. Or alternatively, the vendor agrees that he will put the purchaser in 
constructive possession of the property by causing the tenants in occupation of the property to attorn 
their tenancy to the purchaser. 

6. The vendor shall execute the conveyance deed in favour of the purchaser or his nominee as the 
purchaser may require. 

7. The vendor shall hand over all the title deeds of the property to the purchaser or an advocate nominated 
by him within………….. days from the date of this agreement for scrutiny of title and the opinion of the 
vendor‟s advocate regarding title to the property shall be final and conclusive. The purchaser shall duly 
intimate the vendor about the approval of title within…………….. days after delivering the title deeds to 
him or to his advocate. 

8. If the vendor‟s title to the property is not approved by the purchaser, the vendor shall refund the 
purchaser the earnest money received by him under the agreement and on failure of the vendor to 
refund the same within……… days, he shall be liable to repay the same with interest thereon at the rate 
of…………….. per cent per annum. 

9. If the purchaser commits a breach of the agreement, he shall forfeit the earnest amount of 
Rs…………….. (Rupees ……….……………...) paid by him to the vendor. 

10. If the vendor commits a breach of the agreement, the vendor shall not only refund to the purchaser the 
sum of Rs………………………….... (Rupees…………….……………...) received by him as earnest money, 
but shall also pay to the purchaser an equal sum by way of liquidated damages. 

11. Nothing contained in paras 9 and 10 above shall prejudice the rights of the parties hereto specific 
performance of this agreement of sale/purchase. 

 
Schedule of Property 
House No…………….……………... situated in…………..…………….……………... 
On its North is…………………….…………….…………..... 
South is…………….…………….………………….... 
East is…………….…………….……………………... 
West is…………….…………….……………………... 
IN WITNESS WHEREOF the vendor and the purchaser have set their respective hands to the agreement of 
sale/purchase on the day, month and the year above written, in the presence of the following witnesses: 
 
Witnesses: 
(1) Name : 

Father‟s Name : 
Address : 
Signature :                                                                                                                                                        Vendor 

 
(2) Name : 

Father‟s Name : 
Address : 
Signature :                                                                                                                                                    Purchaser 
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 2.4 Building Contracts 
 

 Building contracts, being legal documents, have to be drawn in accordance with the provisions of the 
Indian Contract Act. Such an agreement or contract must be drawn in accordance with the provisions of 
the Indian Contract Act, 1872. 

 All the essential ingredients of a contract, such as, a proposal, its acceptance, its due communication to 
the proposer, lawful consideration, lawful purpose and competence of parties to the contract etc. must 
be duly satisfied and ensured while drafting such contracts. 

 

Specimen 
 

Specimen of a Building Contract 
 

THIS AGREEMENT OF BUILDING is made this…………..….…………. day of…………..….…………. two 
thousand and eighteen between ABC Ltd., a company incorporated under the Companies Act, 2013 having 
its Registered Office at…………..….…………. acting through Shri…………..….…………., its Company 
Secretary, hereinafter called “the builder”, which term shall, unless repugnant to the context, include its 
legal representatives, of the one part 

And 
Shri…………..….……… son of Shri…………..……. resident of…………..….…………. hereinafter called “the 
owner”, which term shall, unless the context otherwise admits, include his heirs, executors, administrators, 
legal representatives, nominees and assigns, of the other part. 
 
WHEREAS the owner has a plot of land measuring…………..….……. sq. meters situated 
at…………..….…………. (as specified in Schedule I) duly registered in his own name with the rights, 
title and interest therein absolutely vesting in him; 
 
AND WHEREAS the owner has requested the builder to build a bungalow on the said piece of land 
according to the plan approved by the Municipal authorities, of the area; 
 
AND WHEREAS the builder, has agreed to build the desired bungalow. 
 
NOW this agreement is reduced into writing and respective parts thereof shall be performed by the owner 
and the builder in accordance with the following terms and conditions: 
1. The builder will build and complete the bungalow within six months from the date of execution hereof 

in a thorough manner and with the best material. 
2. Subject to the conditions hereinafter contained, the owner will pay to the builder a sum of 

Rs…………..….…………. as cost of labour for construction and all other type of labour, cost of materials, 
electrical and sanitary fittings, wood work, doors and windows, white-washing, painting and polishing 
etc., as per specifications of the architect of the owner, which have been given in detail on the approved 
plan of the bungalow and a photo-copy whereof has already been handed over to the builder, who has 
received the same and has signed the original sanctioned plan in token of having received a photo copy 
thereof, in the following manner and at varying stages of the construction: 

3. The owner shall pay to the builder a sum of Rupees twenty thousand only immediately on execution of 
this Agreement in the form of earnest money, immediately on receipt whereof, the builder shall procure 
building materials and start construction work. The said sum of Rupees twenty thousand shall be 
adjusted by the owner from the last instalment payable to the builder. 

4. It is expressly, agreed between the owner and the builder that in respect of the aforesaid payments and 
in respect of the construction of the bungalow, time is the essence of this agreement. 

5. The builder will do and perform all works incidental to the proper execution and completion of the 
bungalow including all works rendered necessary in consequence of the doing of the works 
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 6. It is agreed by the owner that any amount that will be due and payable to the builder as mentioned in 
this agreement shall be treated as a charge on the bungalow till such time the same is paid in full. 

7. If the owner requires any additional or extra items of work to be carried on by the builder in the 
bungalow, other than the above specified works, the builder should be informed by the owner in 
advance and the cost and/or difference of cost for such items of work as per rates mutually agreed upon 
should be paid by the owner to the builder in advance. 

 
Schedule I 

Details of the plot of land upon which the bungalow is to be built by the builder for the owner: 
Plot No…….………………                                                                             measuring…….………sq. metres 
Street…….……………….. 
Road…….………………… 
Bounded on        East…….……………….…………….…………..... 

West…………….…………….……………………... 
North…………….…………….……………………... 
South….………….…………….…………………...                                                                                                                                           

 

2.5 Agency Contracts 
 

Commercial agency 
contract 

 A commercial agency contract should inter alia include provisions regarding  
– the date of commencement and of termination of the agency,  
– the goods or products to be covered by the agency,  
– the contractual territory, the nature of the agency, e.g. sole or exclusive 

agency, etc. 
 The rate and basis of commission payable to the agent should also be clearly 

indicated.  
 The conditions regarding the reimbursement of expenses incurred by the 

agent; 

Concept of Agency Agent Who is appointed for doing some work or to do something on 
behalf of someone. 

Principal A person who appoint agent 

Ingredients of 
agency 
contract 

The basic features of contract of agency are: 
 Authority should be given either expressly or impliedly to bind his principal. 
 While the principal should not be a minor, an agent could be a minor. 
 Consideration is not necessary for an agency contract. 
 For the acts of the agent, the principal is liable unless the principal has 

exceeded his authority. 
 The authority of an agent extends to the doing of all that is necessary and 

collateral to the doing of the main act. 
 The obligations under the contract of agency is not assignable unless: 

– The nature of the business necessitates such assignment. 
– Customs of usage of trade in the locality with regard to the business 

permit such assignment. 
– Such assignment is expressly permitted by the contract of agency 

Del credere Agency  There is a special type of agency, which combines agency with guarantee. 
This is known as del credere agency. 

 A del credere agent is one who, for an extra remuneration undertakes the 
liability to guarantee the due performance of the contract by the buyer  

 By reason of his charging a del credere commission he assumes responsibility 
for the solvency and performance of the contract by the vendee and thus 
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 indemnifies his principal against loss. 
 He, therefore, gives an additional security to the seller, but he does not shift 

the responsibility of payment from the buyer to the seller. 
 A commission del credere is the premium or price given by the principal to the 

agent for guarantee, which presupposes a guarantee. 
 A del credere agent like any other agent, is to sell according to the instructions 

of his principal, to make such contracts as he is authorised to make for his 
principal and be bound, as soon as he receives the money, to hand it over to 
the principal. 

 He is distinguished from other agents simply in this that he guarantees that 
those persons to whom he sells perform the contracts which he makes with 
them. 

 

Specimen 
 

Specimen of Agency Contract 
 

THIS AGREEMENT OF AGENCY made this…………..….………….day 
of…………..….………….between…………..….…………. (principal) (hereinafter called “the principal”) of the 
one part and…………..….…………. (agent) (hereinafter called “the agent”) of the other part. 
WHEREAS for the purpose of making and selling principle‟s goods, The principle approach the agent 
and agent accept the same 
16. NOW THIS DEED WITNESSETH AS FOLLOWS 
1. That the agent is hereby appointed the sole agent of the principal for the town…………..….…………. 

(in the district of) (hereinafter called “the agency town”) for the purpose of making sales of the 
principal‟s goods for a term of…………..….…………. years commencing from the date hereof on the 
terms and conditions set forth hereunder. 

2. That the agent shall not, while selling the principal‟s goods make any representation in the trade or 
give any warranty other than those contained in the principal‟s printed price list. 

3. That the agent shall be allowed to deduct and retain as his agency commission with 
himself…………..… per cent of the list price of all goods sold on behalf of the principal. The agent shall 
keep a record of all 

4. That the agent shall not make purchases on behalf of nor in any manner pledge the credit of the 
PROFESSIONAL CS NAINA JINDAL principal without the consent in writing of the principal. 

5. That the agent shall, at the expense of the principal, take on rent and occupy for the purpose of the 
agency, suitable premises with prior approval of the principal and shall keep insured for full value 
against all available risks. 

6. That the agent shall, in all his commercial dealings and on documents and on the name-plate or 
letterhead indicating his place of business, describe himself as selling agent for the principal. 

7. That a breach of the condition in clause 6 hereof shall entitle the principal to put an end to this 
agreement forthwith and also to recover from the said agent by way of liquidated damages the sum of 
Rs…………..….…………. for each such article sold in breach. 

IN WITNESS WHEREOF the parties have signed this deed. 
 
 
Witness:                                                                                                                                                                  Principal 

 
 

Witness:                                                                                                                                                                       Agent  
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 2.6 Collaboration Agreements 
 
 When two parties join hands for exchange of technical know-how, technical designs and drawings; 

training of technical personnel of one of the parties in the manufacturing and/or research and 
development divisions of the other party; continuous provision of technical, administrative and/or 
managerial services, they are said to be collaborating in a desired venture.  

 The word “collaboration” has, however, acquired a specific meaning, which refers to cooperation 
between a party within India and a party abroad. 

 The agreements drawn and executed between such collaborating parties are known as “foreign 
collaboration agreements”. 

 

Specimen 
 

Specimen Joint Venture Agreement 
(Joint Venture with Foreign Company) 

 
THIS AGREEMNET IS MADE on this ........day of 2013 BETWEEN AMCO INC. Incorportaed under the 
appropriate laws of the United States of America having its office at 5 Seventh Street, New York of the ONE 
PART and INCO LTD. a comapny registered under the Comapnies Act, 1956 having its office at 99 
Chowringe Road Calcutta 700071 of the OTHER PART. 
 
WHEREAS AMCO INC. (hereinafter referred to as AMCO) carries on business as manufacturer of and 
dealer and exporter in Computers, Computer Hardwares and Softwares and has worldwide market and 
intends to extend its market here in India and elsewhere. 
 
Whereas INCO LTD. (hereinafter referred to as INCO) carries on business as manufacturer of, dealer in and 
exporter of Computer Softwares and intends to expand its business in India and abroad. Whereas AMCO 
and INCO intend to co-operate in manufacturing/dealing in and exporting Computers,  
 
Hardwares and Softwares in India and abroad for mutual benefit by setting up a new company. 
NOW THESE PRESENTS WITNESSETH and the parties hereby agree as follows: 
1) A Joint-stock company would be formed under the name and style of Indo-American Company Pvt. 

Ltd. under the Companies Act 1956 having its Registered Office at 99 Chowringhee Road, Calcutta 700 
071. 

2) AMCO and three of its nominees and INCO and three of its nominees would be the subscribers to the 
Memorandum and Articles of Association of the said company to be incorporated. 

3) The shareholding in the Share Capital of the said company to be incorporated would be in equal 
proportions between AMCO and INCO. 

4) The Memorandum and Articles of Association of the company proposed to be incorporated would be 
settled in mutual consultation and the same would govern the rights and obligations of AMCO and 
INCO in relation to the said proposed company. 

5) AMCO will be allotted shares in the said new company partly in cash and partly towards the cost of 
plant, machinery and equipment to be supplied by AMCO to the new company and in consideration 
for assignments by AMCO of its Patent Rights, Trade Marks, Trade Names and Licences in favour of 
the new company to be incorporated. The consideration for allotment of shares to AMCO would also 
include the supply and transfer of technical formula, new inventions, secret processes, technical 
information concerning the production, manufacturing, testing, specifications, instructions and 
information as to the manufacture of, development, use and servicing, maintenance and improvement 
of quality of Computers, Hardwares and Softwares and generally in connection with the successful 
carrying on of the said business by the said new company to be incorporated. 

6) Will furnish necessary technical assistance and expertise to the new company for assembling, 
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 installation, start-up and for smooth running of the manufacturing and selling processes as might be 
required by the new company from time to time. 

7) Will furnish to the new company all other technical assistance and advice in relation to the operation 
of the plant and machinery, repairs thereof, testing facilities, training facilities and Research & 
Development facilities should be arranged for, provided and continued for successful running of the 
business of the new company. 

8) The shares that would be allotted by the new company should not be transferred by either AMCO or 
INCO within a period of five years from the date of allotment and thereafter if any of the parties 
intends to transfer any share then the same shall be offered first to the other party at a price to be 
determined by a Valuer to be appointed by mutual agreement and in absence by application to the 
Indian Chamber of Commerce. 

9) The new company will manufacture Computers, Hardwares and Softwares and allied accessories and 
products and the same would be marketed in India and exported to other countries under the Trade 
name or Brand name made available by AMCO and by any other name and shall obtain new Trade 
Mark and obtain Patents for further and better manufacturing, selling and exporting the new 
company‟s products. 

10) AMCO will buy 75% of the products of new company for exporting; to other countries through its 
own  organisations or outlets at a remunerative price not below the price at which the products are 
sold in India. 

11) Neither party shall carry on their own business in a manner which will directly adversely affect the 
business and profitability of the new company. 

12) The expenses for the setting up and promotion of the new company would be shared equally by 
AMCO and INCO. 

13) The consideration for allotment of shares of the new company to INCO shall be paid in cash and in 
kind such as by transfer of immovable properties for the setting up of factory and making 
arrangement for the office accommodation of the new company. The valuation of such immovable 
properties including office accommodation would be decided by mutual agreement between AMCO 
and INCO. 

14) Any disputes or differences arising in relation to this agreement, its construction, validity, 
performance, breach or any other question shall be referred to the Indian Chamber of Commerce for 
settlement by Arbitration or Conciliation in Calcutta and the decision of the said Arbitrator shall be 
final and binding on both the parties. 

15) This agreement is made subject to obtaining approvals of the Indian Government and other concerned 
authorities. 

16) In the event certain additions or alterations are required under this agreement due to imposition of 
certain terms and conditions by Government of India or appropriate authority granting the approval 
shall be incorporated in this agreement by way of a supplemental agreement and if required the 
Memorandum and Articles of Association of the new company would also be in confirmity with such 
directions or approvals of the appropriate authorities. 

17) IN WITNESS WHERE OF the parties hereto have signed, sealed and delivered these presents on the 
day, month and year first above-written. 

 
Signed, sealed and delivered by 
Mr. ............................................. 
Pursuant to the Board Resolution 
dated of AMCO Inc Signature 
in Calcutta in the presence of: 
1 ................................................ 
2 ............................................... 
Signed, sealed and delivered bv 
Mr. ............................................. 
pursuant to the Board Resolution 



Drafting and Conveyancing Relating to Various Deeds and Agreements  2.10 
 

 dated ................... of INCO Ltd. Signature 
in the presence of : 
1 ............................................. 
2 .............................................  

 

2.7 Arbitration Agreement 
 

Meaning   The „arbitration agreement‟ under the Arbitration and Conciliation Act, 1996 
means an agreement by the parties. 

 to submit to arbitration all or certain disputes which have arisen or which may 
arise between them in respect of defined relationship whether contractual or 
not. 

 It may be in the form of an arbitration clause in a contract or in the form of a 
separate agreement 

Essential 
Elements 

 It has to be in writing. 
 It is in writing if it is contained in a document signed by the parties, 
 the consent in writing to submit dispute to arbitration. 
 An arbitration rests on mutual voluntary agreement of the parties to submit their 

differences to selected persons. 

Object The object of arbitration is the final determination of differences between 
parties in a comparatively less expensive, more expeditious and less formal 
manner than is available in ordinary court proceedings. 

Prerequisites 
of 
arbitration 

Every arbitration must have the following three pre-requisites: 
 a dispute between parties to an agreement, requiring a settlement; 
 its submission for a settlement to a third person; and 
 a decision by such third person according to his own judgement based on the 

facts and circumstances of the dispute, which is binding on both the parties. 

Citation  IN Bipromasz Bipron Trading SA V Bharti Electronics Ltd (2012)it was held by 
the SupremeCourt that the court shall have the power to nominate an 
independent arbitrator. 

 In case ofrelevant fact upon examination indicate that the name arbitrator is not 
impartial. Thus, the court set a precedent and exception to the normal rule of 
appointment or arbitrator in accordance to the arbitration agreement. 

Submission 
of dispute to 
arbitration 

A submission is an agreement between two contracting parties to take decision 
from a third mutually-agreed party, to whom they refer the dispute. The arbitration 
presupposes that the arbitrator must accept the office of arbitrator to perfect his 
appointment. 

Aim of 
arbitrator 

 Civil litigation takes years and years to settle simple disputes. Arbitration is a 
means devised to quick and economical settlement of a dispute between two 
contracting parties, who also agree as part of the main agreement to refer dispute 
or difference arising out of or touching upon the terms and conditions of the 
agreement to a third person to give his judgement, which shall be binding on 
both the parties. 

 Where the decision of a person is binding on only one of the parties and not on 
all the parties to the dispute, it cannot be said that the function, which the person 
giving the decision is exercising, is arbitral in character 

No. of 
arbitrators 

 The parties are free to determine the number of arbitrators, provided that such 
number shall not be an even number. 

 If they fail to determine the number of arbitrators, the arbitral tribunal shall 
consist of a sole arbitrator. 
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 Forms and 
content of 
arbitral 
award 
section 31 

 Arbitral Award must be in writing . 
 It must state the reason s, unless the parties have specifically agreed the terms. 
 It must be dated and signed by the arbitrator. 
 It must state the place of arbitration. 
 It must specify that a signed copy of the Arbitral Award is to be delivered to 

each of the parties to the references. 

Provisions 
regarding 
the setting 
aside the 
award 

Sub-section (2) of Section 34, stipulates the following grounds on which the award 
may be challenged before the Court: 
 incapacity of a party; 
 invalidity of the arbitration agreement; 
 Award beyond the scope of submission 
 Improper composition of Arbitral Award 

 
Specimen 

 
Specimen of Arbitration Agreement to Refer the Dispute to two Arbitrators 

 

THIS AGREEMENT OF ARBITRATION made and entered into between Mr…………..….…………. and 

Mr…………..…. on this….…………. day of (month) and (year) 

WHEREAS differences and disputes have arisen between the parties above-mentioned regarding the matter 

of ….…………. and the parties could not mutually settle the matter. 

 

NOW THE PARTIES AGREE THAT THE MATTER AS UNDER BE REFERRED TO ARBITRATION 

TO OBTAIN AN AWARD: 

 
1. For the purpose of final determination of the dispute, the matter will be referred to Mr… 

……….………….... nominated by one party and Mr. ………..….………….……. nominated by the other 

party as arbitrators and their award shall be final and binding on both the parties. 

2. If differences should arise between the said two arbitrators on the questions referred to them, the said 

arbitrators shall select an umpire and the award to be given by the umpire shall be final and both the 

parties hereby agree that the award so given by the umpire or arbitrators shall be binding on both the 

parties. 

3. A reasonable time-limit may be fixed after consulting the arbitrators for the grant of the award by them 

and umpire if appointed and the said time may be extended in consultation with the arbitrators or 

umpire if need be. 

4. The provisions of the Arbitration and Conciliation Act, 1996 so far as applicable and as are not 

inconsistent or repugnant to the purposes of this reference shall apply to this reference to arbitration. 

5. Both the parties agree that they would co-operate and lead evidence etc. with the arbitrators so 

appointed as expeditiously as possible and it is an express condition of this agreement, that if any of the 

parties non-co-operates or is absent at the reference, the arbitrators would be at liberty to proceed with 

the reference ex parte. 

6. The parties hereto agree that this reference to arbitration would not be revoked either by death of either 

party or any other cause. 

7. If the arbitrators or anyone of them as chosen under this agreement become incapacitated either by 

death or sickness or other disability, the parties retain the right of nominating substitutes and no fresh 

agreement therefor would be necessary. 
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 HAVING AGREED TO THE ABOVE BY BOTH THE PARTIES, THE SAID PARTIES AFFIX THEIR 

SIGNATURES TO THIS AGREEMENT THIS…………..….…………. DAY OF (MONTH AND YEAR) AT 

(PLACE). 

 
Signature I                                                                                                                                                       Signature 2  

 

2.8 Guarantee Agreement 
 
Meaning  A “contract of guarantee” is a contract to perform the promise, or discharge the 

liability, of a third person in case of his default. A guarantee may be either oral or 
written. (Section 126 of the Indian Contract Act, 1872) 

Continuing 
guarantee 

A guarantee which extends to a series of transactions is called a “continuing 
guarantee”. 

Fidelity 
guarantee 

A guarantee, guaranteeing an employer against the misconduct of an employee or 
to answer for the debt or default of another, is called a “fidelity guarantee 

Counter- 
guarantee 

 A guarantee given by the principal debtor to the surety providing him 
continuing indemnity against any loss or damage that the surety may suffer on 
account of default on the part of the principal debtor, is called “counter- 
guarantee”. 

Performance 
guarantee 

 A guarantee which ensures the contracted performance of another person and 
under which the surety undertakes to compensate the person in whose favour 
the guarantee is given, in the event of failure on the part of the person on whose 
behalf the guarantee is given, is known as “performance guarantee”. 

Bank guarantee  It is a guarantee given by a bank on behalf of its client or account-holder to 
another person with whom the client has entered into a contract to perform some 
job or to do and call upon the bank to pay the guaranteed amount in the event of 
the contingency, mentioned in the guarantee, happening or not happening, as 
the case may be 

Consideration of 
guarantee 

 Section 127 of the Indian Contract Act, 1872 defines consideration for guarantee 
as “Anything done, or any promise made, for the benefit of the principal debtor 
may be a sufficient consideration to the surety for giving the guarantee”. 

 Consideration between the principal debtor and the creditor is good 
consideration for guarantee given by surety.. 

Surety liabilty  According to Section 128 of the Indian Contract Act, 1872, the liability of the 
surety is co-extensive with that of the principal debtor, unless it is otherwise 
provided by the contract. 

 The surety‟s liability is not deferred until the creditor exhausts his remedies 
against the principal debtor. In the absence of some special equity the surety has 
no right to restrain an action against him by the creditor on the ground that the 
principal debtor is solvent or that the creditor may have relief against the 
principal debtor in some 

 
Specimen 

 
Specimen Deed of Guarantee for the Performance of a Contract 

 
THIS DEED OF GUARANTEE made this …..….…………. day of …..….…………. between Shri 
…..….…………., son of Shri…………..….…………. resident of…………..….……………………..….………….. 
(hereinafter called “the Guarantor”), which expression shall, unless repugnant to the context, include his 
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 heirs, legal representatives, assigns etc. of the one part and Shri…………..….…………., son 
of……..….…………. resident of……..….……………………..….………….. (hereinafter called “the Principal), 
which expression shall, unless repugnant to the context, include his heirs, legal representatives, assigns etc., 
of the other part. 
 
WHEREAS BY AN AGREEMENT DATED…………..….…………. made between Shri…..….…………. son of 
Shri…..….…………. resident of……………..….………….. etc., therein referred to as “the Contractor”, of the 
one part and the said..….…………. Shri………..….…………. herein referred to as “the Principal”, of the 
other part, it was inter alia agreed by and between the parties as follows: 
 
(Here state the nature of the work to be done by the Contractor); 
 
AND WHEREAS the said work was entrusted to the Contractor upon the Guarantor having agreed with the 
Principal as to its guarantee of performance by the Contractor and to indemnify and keep indemnified the 
Principal against all losses, damages, costs, charges and expenses arising out of performance or non-
performance thereof. Now it is agreed and declared by and between the parties as 
follows: 
1. The Guarantor will see that the Contractor (unless relieved from the performance by operation of any 

clause of the contract or by statute or by virtue of the decision of any tribunal or court of competent 
jurisdiction, shall carry out, execute and perform the contract without any exception or reservation and 
in case he commits any breach thereof, the Guarantor will indemnify and keep indemnified the 
Principal and his estate against all losses, 

2. In case of any dispute or difference as regards the quantum of such losses, damages, costs, charges or 
expenses, the same shall be decided by reference to arbitration of one architect or engineer if the parties 
so agree or otherwise to two architects or engineers, one to be appointed by each, whose decision shall 
be final and binding on all parties. 

 
IN WITNESS WHEREOF, the parties hereto have hereunto set and subscribed their respective hands and 
seals the day, month and the year first above-written. 
………………………..                                                                                                         ……………………………… 
…………………                                                                                                                                         ………………..  
 

2.9 Service Contract 
 
Meaning   Service contracts are drafted in the same way as other agreements. 

 The terms of employment should be definitely fixed and clearly expressed and 
nothing should be left to presumptions. 

 They are required to be both affirmative (describing the acts and duties to be 
performed) as well as negative (putting restrictions on the acts of the employee 
during and/or after the term of employment). 

 It is therefore necessary to make provision for 
– the time or period of employment; 
– the remuneration and other perquisites, if any, including pay,allowances, 

commission, rent-free house, conveyance, etc.; 
– duties of employment; 
– powers of the employee; 
– leave and the terms on which it will be granted; 
– modes and grounds of determining the employment during the term; and  
– restrictive covenants 

Period of  Remuneration may be fixed monthly salary, or fees or commission, or salary as 
well as fees or commission. 
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 Service  Sometimes in business firms, employees are allowed a share in the profits in 
addition to a fixed salary.  

 All these should be clearly provided 

Determination 
of 
employment 

 The determination of employment should be clearly expressed in the agreement. 
The grounds on which the employment may be determined during the term are 
generally misconduct, negligence, or want of medical fitness. 

Restrictive 
covenants 

 It is usual to include restrictive covenants in the agreement such as that the 
employer will not undertake any other work or service or that  

 he will not divulge the employer‟s secrets or make improper use of his trade 
secrets or information about the employer‟s affairs. 

Effect of 
labour laws 

 Many Acts have been passed by the Central or State legislatures relating to the 
conditions of employment of teachers and  

 other employees of aided schools and colleges and of universities, and of 
workers in factories and commercial establishments,  

 for e.g. the Factories Act, the Industrial Employment (Standing Orders) Act, the 
Payment of Wages Act, the Workmen‟s Compensation Act etc 

 
Specimen 

 
Specimen Agreement of Employment of Manager of a Business Concern 

 
AN AGREEMENT made on this…………… day of…………… BETWEEN AB, etc. (hereinafter called the 
“employer”) of the one part AND CD, etc, (hereinafter called the “manager”) of the other part. WHEREAS 
1. The employer wants to appoint a suitable person to work as manager for his business concern; and  
2. CD, the party of the other part, has agreed to serve as manager of the employer for his business concern. 
 
NOW THIS AGREEMENT WITNESSES as follows : 
1. The manager shall work as such for a term of…………… years from the day of…………… at…………… 

or any other place as desired by the employer. 
2. The manager shall give his whole time and attention to the said business and shall use his bestb 

endeavor to improve and expand the same and shall in all respects diligently and faithfully obey and 
observe all lawful orders. 

3. The manager shall keep at the place of business at…………… proper books of account showing all 
goods and moneys received and delivered and disbursed by him with necessary particulars. 

4. The employer shall pay to the manager during the continuance of his engagements and provided he 
shall duly observe and perform the agreement herein on his part contained the salary of Rs…………… 
per mensem on the first day of every calender month commencing from the first day of…………… 
without any deduction. 

5. The employer shall during the continuance of the manager‟s engagement provide him with a suitable 
furnished house for residence free of rent, rates and taxes (except the charges for electricity consumed 
by him or of extrawater used by him) and the manager shall reside in the said house. 

6. The manager shall make such tour as may be necessary in the interest of the said business or as he may 
be directed by the employer to make and the employer shall pay him all reasonable expense actually 
incurred in undertaking such tours (or a travelling allowance at per mile for all journey by road and first 
class fare for journeys performed by rail and a halting allowance of Rs…………… per diem when a halt 
of not less than 8 hours is made at one place). The manager shall be entitled during his engagement to 
leave on full pay for a period equal to I/IIth of the period of service rendered and to a further leave on 
half pay in case of illness or in capacity to be proved to the satisfaction of the employer for a period of 15 
days in one year.   

7. Either party hereto may terminate the engagement of the manager at any time before the expiration of 
the said term of……………years on giving or sending by registered post to the other party three 
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 calendar months, notice in writing. 
8. The manager will at his own expense find and provide two respectable sureties to the amount of 

Rs…………… each for his good conduct and for the due performance by him of this engagement and if 
he fails to do so for a period of three months from this date, the employer may terminate his services 
forthwith. 

9. If the manager at any time willfully neglects or refuses or from illness or other cause becomes or is 
unable to perform any of the duties under this agreement, the employer may suspend his salary (and 
sum by way of percentage) during such neglect, negligence or inability as aforesaid and may further 
immediately terminate the engagement of the manager without giving any such notice or making such 
payment or salary in advance as hereinbefore provided. 

10. The manager will at his own expense find and provide two respectable sureties to the amount of 
Rs…………… each for his good conduct and for the due performance by him of this engagement and if 
he fails to do so for a period of three months from this date, the employer may terminate his services 
forthwith. 
 

IN WITNESS WHERE OF THE PARTIES HAVE SIGNED THIS DEED ON THE ABOVE MENTIONED 
DATE.  
 

2.10 Hypothecation Agreement 
 

 Hypothecation is a form of transfer of property in goods. Hypothecation agreement is a document by 
which legal property in goods passes to the person who lends money on them, but the possession does 
not pass.  

 This form of transfer is not regulated in India by any statute. Neither the Transfer of Property Act, 1882, 
nor the Indian Contract Act, 1872, nor the Sale of Goods Act, 1930, recognize the non-possessory 
hypothecation of immovable and the rights and remedies of the parties are regulated by the courts 
according to 

 Hypothecation a reements usually cover moveable machinery, equipment, stocks of finished and semi- 
inished goods, raw materials, consumable stores, present and future available in factories and godowns 
of the borrower and also enroute to the borrower‟s factories and book debts. While these items as 
moveable assets, remain in the possession of the borrower and he has absolute right to convert them, sell 
them and deal with them in any manner the borrower likes in the course of his business, the legal title 
vests in the lending institution by virtue of the hypothecation agreement. 

 

2.11 Outsourcing Agreements 
 
 Outsourcing is the contracting out of a company‟s non-core, non-revenue producing activities to 

specialists. It differs from contracting in that outsourcing is a strategic management tool that involves the 
restructuring of an organization around what it does best - its core competencies. 

 Two common types of outsourcing are Information Technology (IT) outsourcing and Business Process 
Outsourcing (BPO). BPO includes outsourcing related to accounting, human resources, benefits, payroll, 
and finance functions and activities. Knowledge Process outsourcing (KPO) includes outsourcing related 
to legal, paralegal, and other highly skilled activities. 

 A good outsourcing agreement is one which provides a comprehensive road map of the duties and 
obligations of both the parties - outsourcer and service provider. It minimizes complications when a 
dispute arises. However, many a times people neglect to pay attention while drafting an outsourcing 
agreement. Before finalizing an outsourcing agreement, the terms should be thoroughly discussed and 
negotiated to avoid any misunderstanding at a later stage. It is advisable to consult a lawyer before 
finalizing any outsourcing agreement. 
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 2.12 Electronic Contracts (E-Contracts) 
 

Meaning  E-contract (contract that is not paper based but rather in electronic form) is any 
kind of contract formed in the course of e-commerce by the interaction of two or 
more individuals using electronic means, such as e-mail, the interaction of an 
individual with an electronic agent, such as a computer program, or the 
interaction of at least two electronic agents that are programmed to recognize the 
existence of a contract.  

 Traditional contract principles and remedies also apply to e-contracts. This is 
also known as electronic contract. 

Essentials of E-
contract 

 An offer or proposal by one party and acceptance of that offer by another party 
resulting in an agreement consensus-ad- idem. 

 An intention to create legal relations or an intent to have legal consequences. 
 The agreement is supported by lawful consideration. 
 The parties to contract are legally capable of contracting. 
 Genuine consent between the parties. 
 The object and consideration of the contract is legal and is not opposed to public 

policy. 
 The terms of the contract are certain. 
 The agreement is capable of being performed i.e., it is not impossible of being 

performed. 

Types  Click-wrap or 
Web-wrap 
Agreements 

 These are the agreements which we generally come across 
while surfing internet such as “I AGREE” to the terms or 
“I DISAGREE” to the above conditions. A click-wrap 
agreement is mostly found as part of the installation 
process of software packages. 

 It is also called a “click through” agreement or click-wrap 
license. 

The Shrink-wrap 
Agreements 

 Shrink wrap contracts are license agreements or other 
terms and conditions which can only be read and accepted 
by the consumer after opening the product like CD ROM 
of software.  

 The terms and conditions are printed on the cover of CD 
ROM. 

Electronic Data 
Interchange or 
(EDI) 

These contracts used in trade transactions which enables the 
transfer of data from one computer to another in such a way 
that each transaction in the trading cycle (for example, 
commencing from the receipt of an order from an overseas 
buyer, through the preparation and lodgment of export and 
other official documents, leading eventually to the shipment 
of the goods) can be processed with virtually no paperwork. 

 

2.13 Leave And License Agreement   
 
 A leave and license agreement is an instrument/agreement wherein the licensor allows the licensee to 

temporarily occupy and use one portion of immovable property for carrying on his business for 
residential purposes.  

 The licensor grants the leave and license to the licensee for a minimum period of 11 months and for this, 
the licensee shall pay to the licensor a fixed amount of license fee/rent money. This agreement has to be 
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mandatorily registered before the sub registrar of assurances at the place of jurisdiction where the 
property is located. 

 

Specimen 
 

A Specimen of Leave and License Agreement 
 
THIS AGREEMENT is made at...... this...... day of ……......., 2013, between Mr. A hereinafter referred to as 
„the Licensor‟ of the One Part and Mr. B of …………… hereinafter referred to as the „Licensee‟ of the Other 
Part, as follows; 
 
WHEREAS the Licensor is the owner of a piece of land at………………………... bearing Survey No ... with a 
building consisting of …………. floor ...... having built up area of about ..... square feet. 
 
AND WHEREAS the Licensee has approached the licensor with a request to allow the Licensee to 
temporarily occupy and use a portion of the...... floor of the said building, admeasuring about ...... square 
feet for carrying on his ...... business, on leave and license basis until the Licensee gets other more suitable 
accommodation. 
 
AND WHEREAS the Licensor has agreed to grant leave and license to the Licensee to occupy and use the 
said ground floor portion of the said building and which portion is shown on the plan hereto annexed by 
red boundary line on the following terms and conditions agreed to between the parties hereto; 
 
NOW IT IS AGREED BY AND BETWEEN THE PARTIES HERETO AS FOLLOWS. 
 
1. The Licensor hereby grants leave and license to the Licensee to occupy and use the said portion of the 

ground floor/....... floor of the said building of the Licensor (hereinafter referred to as the Licensed 
Premises) for a period of eleven months from ...... The Licensee agrees to vacate the said premises even 
earlier if the Licensee secures any other accommodation in the locality where the said premises are 
situated. 

2. The Licensee shall pay to the Licensor a sum of Rs………..... per month (calculated at the rate of 
Rs………..... per square foot) as License fee or compensation to be paid in advance for each month on or 
before the...... day of each month. 

3. All the Municipal taxes and other taxes and levies in respect of the licensed premises will be paid by the 
Licensor alone. 

4. The electric charges and water charges for electric and water consumption in the said licensed premises 
will be paid by the Licensee to the authorities concerned and the Licensor will not be responsible for the 
same. For the sake of convenience a separate electric and water meter if possible will be provided in the 
said premises. 

5. The Licensee will be allowed to use the open space near the entrance to the Licensed premises and 
shown on the said plan by green wash for parking cars during working hours of the Licensee and not 
for any other time and no car or other vehicle will be parked on any other part of the said plot. 

6. The licensed premises will be used only for carrying on business and for no other purpose. 
7. The licensed premises have normal electricity fittings and fixtures. If the Licensee desires to have any 

additional fittings and fixtures, the Licensee may do so at his cost and in compliance with the rules. The 
Licensee shall remove such fittings and fixtures on the termination of the license failing which they shall 
be deemed to be the property of the Licensor. 

8. The licensed premises are given to the Licensee on personal basis and the Licensee will not be entitled to 
transfer the benefit of this agreement to anybody else or will not be entitled to allow anybody else to 
occupy the premises or any part thereof. Nothing in this agreement shall be deemed to grant a lease and 
the licensee agrees and undertakes that no such contention shall be taken up by the Licensee at any time. 

9. The Licensee shall not be deemed to be in the exclusive occupation of the licensed premises and the 
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 Licensor will have the right to enter upon the premises at any time during working hours to inspect the 
premises. 

10. The Licensee shall maintain the licensed premises in good condition and will not cause any damage 
thereto. If any damage is caused to the premises or any part thereof by the Licensee or his employees, 
servants or agents the same will be made good by the Licensee at the cost of the Licensee either by 
rectifying the damage or by paying cash compensation as may be determined by the Licensor‟s 
Architect. 

11. The Licensee shall not carry out any work of structural repairs or additions or alterations to the said 
premises. Only such alterations or additions as are not of structural type or of permanent nature may be 
allowed to be made by the Licensee inside the premises with the previous permission of the Licensor. 

12. The Licensee shall not cause any nuisance or annoyance to the people-in the neighbourhood or store any 
hazardous goods on the premises. 

13. If the Licensee commits a breach of any term of this agreement then notwithstanding anything herein 
contained the Licensor will be entitled to terminate this agreement by fifteen days‟ prior notice to the 
Licensee. 

14. On the expiration of the said term or period of the License or earlier termination thereof, the Licensee 
shall hand over vacant and peaceful possession of the Licensed premises to the Licensor in the same 
condition in which the premises now exist subject to normal wear and tear. The Licensee‟s occupation of 
the premises after such termination will be deemed to be that of a trespasser. 

 
IN WITNESS WHEREOF the parties hereto have put their hands the day and year first hereinabove written. 
 
Signed by the within named Licensor Shri ................ 
in the presence of ............ 
Signed by the within named Licensee Shri ....... 
in the presence of ......... 
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Chapter 3 

Drafting and Conveyancing 

Relating to Various Deeds 

and Agreements-I  
 

3.1 Promissory Note  
 

Meaning FF  An instrument in writing (not being a bank note or a currency note)  
 containing an unconditional undertaking,  
 signed by the maker to pay a certain sum of money only to, or to the order of,  

 a certain person, or  

 to the bearer of the instrument 

Examples   A signs instruments in the following terms: 
 I promise to pay B or order Rs.500. 
 I acknowledge myself to be indebted to B in Rs. 1,000 to be paid on demand for 

values received.” 
 Mr. B, I.O.U. (I owe you) Rs. 500. 
 “I have taken from you Rs. 100, whenever you ask for it have to pay. 

 The instruments marked (a) and (b) are promissory notes. The instruments 
respectively marked (c) and (d) are not promissory notes 

Parties to a 
promissory 
note 

a) The maker: the person who makes or executes the note promising to pay the 
amount stated therein. 

b) The payee: one to whom the note is payable. 
c) The holder: is either the payee or some other person to whom he may have 

endorsed the note. 
d) The endorser. 
e) The endorsee. 

Essentials of 
promissory 
note  

(a) It must be in writing. An oral promise to pay will not do. 
(b) It must contain an express promise or clear undertaking to pay.  

(c) The promise or undertaking to pay must be unconditional. 

(d)  The maker must sign the promissory note in token of an undertaking to pay to 

the payee or his order. 

(e) The maker must be a certain person, i.e., the note must show clearly who is the 

person engaging himself to pay. 

(f) The payee must be certain. The promissory note must contain a promise to pay to 

some person or persons ascertained by name or designation or to their order. 

(g) The sum payable must be certain and the amount must not be capable of 

contingent additions or subtractions. 

(h) Payment must be in legal money of the country. Thus, a promise to pay Rs. 500 
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and deliver 10 quintals of rice is not a promissory note. 

(i) It must be properly stamped in accordance with the provisions of the Indian 

Stamp Act. Each stamp must be duly cancelled by maker‟s signature or initials. 

(j) It must contain the name of place, number and the date on which it is made. 

However, their omission will not render the instrument invalid, e.g. if it is 

undated, it is deemed to be dated on the date of delivery. 

 

Specimen  

Promissory Note Payable on Demand 

On Demand we, A.B., aged about …………… years, son of Shri ……………. Resident of ………….. AND 

C.D., aged about ……. Years, son of Shri …………. Resident of ………….. jointly and severally promise to 

pay to E.F., aged about …………….. years, son of Shri ……………….. resident of ………………. Or order the 

sum of Rupees 

………….. (Rs. ……….) only, with interest at the rate of ……….% per annum until repayment for value 

received. DATED AND DELIVERED at ………………… this the ……………..day of ………………… 

2018.              

                                                                   SD AB 

                                                       SD CD 

 

Promissory Note in Consideration of Loan 
Allahabad, 

Date ……………. 
Rs……………….. 
In consideration of the loan of Rs……………………. advanced by CD etc. to me, I hereby promise to repay 
the said loan of Rs…………………. (in words) with interest at ……………… per cent per annum to the said 
CD or order. 

(Signed)…………….. 
 
 
Joint Promissory Note 

New Delhi 
Date ……………. 

Rs……………. 
On Demand (or……………… months after date) (or…………..days after sight) we hereby promise to pay to 
CDetc., or order the sum of Rs…………….(in words). 
 

Name and address of drawers 
1……………………………….. 
2……………………………… 

 

Signature of Drawers  
1……………………………... 
2…………………………… 
3…………………………… 
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3.2 Power of Attorney 
 

Meaning   Power of attorney as “a writing given and made by one person authorising 
another,  

 who, in such case, is called the attorney of the person (or donee of the power),  
 appointing him to do any lawful act in stead of that person, as to receive rents, 

debts, to make appearance and application in court,  
 before an officer of registration and the like. 
 It may be either general or special, i.e., to do all acts or to do some particular act” 

Section 2(21) of 
the Indian 
Stamp Act, 1899 

 “Power of Attorney” includes any instrument (not chargeable with fee under the 
law relating to Court fees for the time being in force) empowering a specified 
person to act for and in the name of the person executing it” 

 A power of attorney can be executed in favour of more than one person. 

Who can execute 
power of 
attorney 

 A power of attorney can be executed by any person, who can enter into a contract 
i.e. a person of sound mind who has attained majority. 

 A power of attorney can be executed only in favour of a major. While functioning as 
an attorney the donee is acting as an agent of the donor i.e. the executor of the 
power of attorney, who is the principal. 

Forms of power 
of attorney 

 Powers of attorney are executed in the form of Deed Poll, usually in the first 
person. It is unilateral document. It begins either as - “KNOW ALL MEN BY 
THESE PRESENTS THAT I, ETC.” or “BY THIS POWER OF ATTORNEY, I, 
ETC.”.  

 Generally, the operative words making the appointment are introduced directly 
without any recitals.  

 If recitals become necessary, they should be added after the words “KNOW ALL 
MEN BY THESE PRESENTS” thus “THAT WHEREAS etc.”, and after recitals the 
operative part is introduced thus “Now I, the said AB, etc., hereby appoint, etc., 
or the deed may be drafted with the heading “THIS POWER OF ATTORNEY is 
made on the, etc., then adding the recitals, the operative part is introduced thus 
“NOW THIS DEED WITNESSES THAT I APPOINT, ETC.”. 

Attestation  A power of attorney need not be attested. However, it would be advisable to 
execute the power of attorney before and have it authenticated by a Notary Public 
or any Court Judge/Magistrate 

Duration of 
power of 
attorney 

 Unless expressly or impliedly limited for a particular period, a general power of 
attorney will continue to be in force until expressly revoked or determined by the 
death of either party. 

 In the case of a company, the power of attorney executed by the directors ceases to 
be operative as soon as an order for winding up is made as the directors cease to 
function [Fowler v. Broode P.N. Light & Co., (1893) 1 Ch. 724] 

 . A special power of attorney to do an act is determined when the act is done 

Revocable and 
irrevocable 
power of 
attorney 

 A power of attorney executed in favour of a person can always, at the discretion 
of the donor thereof, be revoked.  

 the donee of a power of attorney is an agent of the donor. If a donee himself has an 
interest in the matters covered by the power of attorney, which forms the subject 
matter thereof, the power of attorney in the absence of express contract cannot be 
terminated to the prejudice of such interest. 

  In other words, agency coupled with interest cannot be terminated without the 
consent of the other party (Section 202 of the Indian Contract Act, 1872). 

 Therefore, a power of attorney executed, in which the donee himself has an 
interest, is irrevocable. Such irrevocable powers of attorney are executed in favour 
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of the financial institutions by a company who offer financial assistance to the 
latter. Through such irrevocable powers of attorney, powers 

Stamp Duty on 
Power of 
Attorney 

 Power of attorney is liable to stamp duty under the provisions of the Indian 
Stamp Act, 1889. Duty varies from State to State. 

  The exact amount of the duty will depend upon the State in which the power of 
attorney is executed.  

 Further, if a power of attorney executed in one State has to be sent to another State 
where the stamp duty payable is higher, for use, then the power of attorney 
should be stamped with the difference in the duty before it is so used. 
Otherwise, the power of attorney could be impounded. 

 If a power of attorney is executed in a foreign country, it should be stamped 
within three months of its being received in India. If it is not so stamped within 
the period of three months of its being brought to India, then the same will be 
deemed to be unstamped and cannot be acted upon. 

Registration of 
power of 
attorney 

 Registration of a power of attorney is not compulsory. Section 4 of the Powers-

of-Attorney Act, 1882 provides that it may be deposited in the High Court or 

District Court within the local limits of whose jurisdiction the instrument is with 

an affidavit verifying its execution, and a copy may be presented at the office and 

stamped as the certified copy and it will then be sufficient evidence of the 

contents of the deed. 

 In certain cases, registration of power of attorney may become compulsory under 
Section 17 of the Indian Registration Act, 1908. 

Letter of 
authority 

 Letters of authority is nothing but a power of attorney. They are executed on plain 
paper and not on stamp paper.  

 Letters of authority are usually issued for collecting some documents or papers, 
dividend interest etc. on behalf of another. By and large, the law relating to the 
powers of attorney will apply to letters of authority 

 

Specimen  
 

Power-of-Attorney to Sell a Particular Property 
 

BY THIS POWER OF ATTORNEY I, AB, of etc., hereby appoint CD of, etc., my attorney, in my name and 
on my behalf to do inter alia the following acts, deeds and things, viz.: 

1. To negotiate on terms for and to agree to and sell my house No……………… (or, etc.) situate at, etc., 
fully mentioned and described in the Schedule hereto to any purchaser or purchasers at such price 
which my said attorney, in his absolute discretion, thinks proper, to agree upon and to enter into any 
agreement or agreements for such sale or sales and/or to cancel and/or repudiate the same. 

2. To receive from the intending purchaser or purchasers any earnest money and/or advance or advances 
and also the balance of purchase money, and to give good, valid receipt and discharge for the same 
which will protect the purchaser or purchasers without seeing the application of the money. 

3. Upon such receipt as aforesaid in my name and as my act and deed, to sign, execute and deliver any 
conveyance or conveyances of the said property in favour of the said purchaser or his nominee or assignee. 

4. To sign and execute all other deeds, instruments and assurances which he shall consider necessary and 
to enter into and/or agreement to such covenants and conditions as may be required for fully and 
effectually conveying the said property as I could do myself, if personally present. 

5. To present any such conveyance or conveyances for registration, to admit execution and receipt of 
consideration before the Sub-Registrar or Registrar having authority for and to have the said conveyance 
registered and to do all acts, deeds and things which my said attorney shall consider necessary for 
conveying the said property to the said purchaser or purchasers as fully and effectually in all respects 
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as I could do the same myself. 
And I hereby agree to ratify and confirm all and whatever other act or acts my said attorney shall 
lawfully do, execute or perform or cause to be done, executed or performed in connection with the sale of 
the said property under and by virtue of this deed notwithstanding no express power in that behalf is 
hereunder provided. 
IN WITNESS WHEREOF I, the said AB, have hereto signed (or, put my signature, or set hand and seal 
at………………………… this………………………… day of………………………… 
Schedule of the property to be sold. 

Signed, sealed and delivered 
 

General Power-of-Attorney 
 

KNOW ALL MEN BY THIS POWER OF ATTORNEY: 
WHEREAS………………… …………………………………… a Company registered under the Companies 
Act, 1956, and having its registered office at………………… (hereinafter called the „Company‟) has from 
time to time to institute and defend civil, criminal and revenue suits, appeals, revisions and other legal 
proceedings in various courts, offices and before other authorities in India and outside; 
AND WHEREAS the Company has to enter into various agreements and contracts and execute various 
sorts of documents, including leases, guarantees and counter guarantees, indemnity bonds etc.; 
AND WHEREAS it is considered necessary and expedient to execute a General Power of Attorney in 
favour of………………… and…………………, Managing Directors of the Company; 
 
AND WHEREAS the Board of Directors of the Company, by resolution No………………… passed in their 
meeting held on………………… have resolved to execute and register a General Power of Attorney in 
terms of the draft placed before the Board in favour of Shri………………… and Shri…………………, 
Managing Directors of the Company and have authorised Shri…………………, Director, to execute, sign, 
seal, register and deliver the said Power of Attorney: 
NOW THIS POWER OF ATTORNEY WITNESSES AS FOLLOWS: 
 
The Company hereby appoints Shri………………… and Shri…………………, as its Attorneys 
(hereinafter collectively called “the Attorneys”) so long as they or any of them are/is the Managing 
Director/………………… of the Company to do severally, the following acts, deeds and things in the name 
and on behalf of the Company: 
1. To take decision for instituting and defending legal proceedings and to institute and defend legal 

proceedings - civil, criminal or revenue, including Income-tax, Sales tax and Excise and confess 
judgement or withdraw, compromise, compound or refer any matter or dispute to arbitration, as 
they or either of them may think fit; 

 To sign, verify and file in all or any courts and offices in India and outside, in all or any cases, whether 
oriinal or appellate revision or review, plaints, complaints, written statements, affidavits, applications, 
review or revision petitions, statutory returns and memoranda of appeals or cross objections; 

2. To engage and appoint advocates, vakils, solicitors, pleaders and mukhtiars, as the case may be; 
3. To appoint special agents or attorneys on such terms and conditions as they or either of them may 

deem fit; 
4. To appear in all or any courts and offices to represent the Company in all proceedings and make 

statement on oath or otherwise for and on behalf of the Company; 
5. To file in and receive back from any or all courts or offices documents of all kinds and to give 

receipts therefor; 
6. To deposit or obtain refund of stamp duty or court fee or to repay the same; 
7. To deposit in or withdraw from any or all courts or other offices moneys and give receipts therefor; 
8. To apply for copies of documents or other records of courts or offices; 
9. To apply for inspection of and to inspect records of which inspection is allowed; 
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10. To execute decrees, receive moneys and obtain possession of properties in execution of decrees, give 
receipts and discharges therefor and compromise or compound any such decrees; 

11. To realise and collect all outstandings and claims of the Company and to give effectual receipts and 
discharges; 

12. To execute, sign, seal and where necessary to register all documents including deeds, leases, 
agreements, contracts, letters of appointments, powers of attorneys; 

13. To sign, seal and execute bonds, indemnity bonds, guarantees and counter-guarantees; 
14. To execute, endorse and negotiate Bills of Exchange, Hundies, promissory notes and negotiate or 

otherwise deal with Government Promissory Notes or any securities of the Central or State 
Government or any local authority; 

15. To acquire, buy, purchase within limits prescribed by the Bonds, or sell, transfer pledge or otherwise 
negotiate shares and/or debentures held by the Company in other joint stock companies or statutory 
corporation and for that purpose to sign and execute transfer deeds or other instruments, collect 
dividends and bonuses falling due thereon and otherwise deal in such shares/debentures; 

16. To sign, discharge receipts, transfer forms and any other documents required by the Post Office in 
connection with the Post Office National Saving Certificates; 

17. And generally to do all such acts, deeds or things as may be necessary or proper for the purposes 
mentioned above. 

AND the Company hereby agrees that all acts, deeds or things lawfully done by the said Attorneys or 
either of them under the authority of this power shall be construed as acts, deeds and things done by the 
Company and the Company hereby undertakes to confirm and ratify all and whatsoever the said 
Attorneys or either of them shall lawfully do or cause to be done by virtue of the powers hereby given. 
IN WITNESS WHEREOF this deed has been signed and sealed by Shri…………………, Director, 
authorised in this behalf vide Board‟s Resolution No………………… dated………………… on 
this………………… day of………………… 2018in presence of: 
WITNESSES: 

                                                                                                                                Director 
                                                                                                                           for (Name of the Company) 

 

Special power-of-attorney filed with the registrar at the time of Incorporation of a company 
 
Shri…………………, Secretary, ………………… to represent us before the Registrar of Companies in 
connection with the incorporation of our Company under the name of………………… He is authorised to 
make any modification, alteration, correction, additions, in the Memorandum and Articles of Association 
and other documents filed with the Registrar of Companies for the registration of the Company. He is also 
authorised to collect the certificate of incorporation. 
Station: 
Date:                                                                                                                                                                    Directors 
Accepted. 
S/o 
Secretary 
 

3.3 Will  
 

Meaning  
Section 2(h) of 
Indian  
Succession Act, 
1925 

Will‟ means the legal declaration of the intention of a testator with respect to his 
property, which he desires to be carried into effect after his death. 
 
Analysis  

 A Will is, therefore,  

 The legal declaration of a man’s intention  

 which he wills to be performed after his death or  
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 an instrument by which a person makes a disposition of his property to take effect after his 
death 

‘Will’ as per 
General Clause 
Act, 1897 
Section 3(64) 

Include a Codicil and every writing making a voluntary posthumous disposition of 
property – Section 3(64). 
 

‘Codicil’ means an instrument made in relation to Will and explaining, altering or 
adding to its dispositions and is deemed to form part of the Will – Section 2(d) of 
Indian Succession Act, 1925. 

Essential 
characteristics of 
will 
 

 The document must be in accordance with the requirements laid down under 
section 63 of Indian Succession Act, 1925; i.e., executed by a person competent to 
make Will and attested as required under the Act. 

 The declaration should relate to the properties of the testator, which he wishes to 
bequeath. 

 The declaration must be to the effect that it operates after the death of Testator. 
 It is revocable during the life time of the testator. As per section 62 of the Indian 

Succession Act, 1925 a Will is liable to be revoked or altered by the maker of it at 
any time when he is competent to dispose of his property by will. Any clause in a 
Will that the testator cannot revoke, it will render the Will void. 

 It is of an ambulatory nature which can be modified or altered at any time by the 
testator. After the Indian Succession Act, 1925, Wills (except made by 
Mohammedans) should be made in writing 

Who can make a 
will 
Section 59 of the 
Indian 
succession act 

 Every person of sound mind not being a minor may dispose of his property by will. 
 Even persons who are deaf or dumb or blind can make Will provided they are able 

to know what they do by it. 
 Person who is ordinarily insane , amy make his WILL during the period in which 

he is of sound mind. 
 However no person can make a Will while he is in a state of mind arising from 

intoxication or from illness or from any other cause such that he does not know 
what he is doing 

 A married women (only of his own property.) 

Types of Wills Privileged Will  A Privileged Will is an informal will which remains valid even 
though it does not fulfil the usual legal requirements.  

 Privileged wills are normally written but can be oral.  
 A Privileged Will does not, for instance, need to be signed in 

the presence of two independent witnesses as is usual;  
 There is no need for any witnesses at all for the will to be valid. 

Nor do any alterations to a Privileged Will need to be 
witnessed.  

 These will be presumed to have been made whilst the maker of 
the Will still had privileged status, even if their circumstances 
have changed. 

Unprivileged 
Will 

 Wills made by the persons other than stated above are 
Unprivileged Will.  

 Such Wills are required to be in writing, signed by testator and 
attested by the two witnesses (except those made by 
Mohammedans). 

 It is governed by section 63 of the Indian Succession Act. 

Language, 
Stamp Duty & 
Registration 

 Preparation of a Will does not require any specific legal language.  
 Any form of writing printing or type writing may be employed.  
 The language should be as simple as possible and free from technical words and 

easily intelligible to a layman. 
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A Will does not 
require any 
stamp duty 

 Registration of Will is not mandatory.  
 It is optional. 
 A registered Will has certain advantages. Any testator may, either personally or by 

duly authorized agent deposit with any Registrar his Will in a sealed cover 
superscribed with the name of the testator and that of his agent (if any) and with a 
statement of the nature of the document as per Section 42 of Registration Act, 1908.  

 The testator, or after his death any person claiming as executor or otherwise under 
a Will, may present it to any Registrar or Sub- Registrar for registration under 
section 40 of the Registration Act, 1908. 

Attestation The Will must be attested by two or more witnesses by complying with the following 
requirements: 
(i) Each of them must have seen the testator sign or affix his mark to the Will or has 

seen some other person sign the Will, in the presence and by the direction of the 
testator, or 

(ii) Each witness has received from the testator a personal acknowledgment of his 
signature or mark, or of the signature of such other person; and 

(iii) Each witness must sign the Will in the presence of the testator. 

Construction Of 
Will 

Cardinal maxim 
Gnambal Ammal v. T. 
Raju Iyer, 

 The cardinal maxim to be observed in construing a Will is 
to endeavour to ascertain the intentions of the testator. 

 This intention has to be primarily gathered from the 
document which is   to be read as a whole without 
indulging in any conjecture or speculation as to what the 
testator would have done, if he had been better informed 
or better advised.  

Relevant 
Considerations 
Venkatanarasimha v. 
Parthasarthy, 41 IA 
51, 70 (PC) ; Gnambal 
Ammal v. T. Raju Iyer, 
AIR 1951 SC 103,106 

 In construing the language of a Will, the courts are 
entitled and bound to bear in mind other matters than 
merely the words used. 

 They must consider the surrounding circumstances, the 
position of the testator, his family relationship, the 
probability that he would use words in a particular sense 
and many other things which are often summed up in 
somewhat picturesque figure. The court is entitled to put 
itself into the testator‟s arm chair.  

Avoidance of 
Intestacy 
Kasturi v. 
Ponnammal, AIR 1961 
SC 1302 

 If two constructions are reasonably possible and one of 
them avoids intestacy while the other involves it,  

 the court would certainly be justified in preferring that 
construction which avoids intestacy.  

Effect should be given 
to every disposition 
Rampali v. Chando, 
AIR 1966 All 584,586 
 

 It is one of the cardinal principles of construction of Will 
that to the extent that it is legally possible, effect should 
be given to every disposition contained in the Will 
unless the law prevents effect being given to it.  

 The intention of the testator should be gathered by 
giving a harmonious interpretation to the various terms 
of the Will as a whole 

Probate  Probate is a certificate granted under the seal of Competent Court, certifying the Will 
(a copy whereof is annexure thereto) as the Will of the testator and granting the 
administration of the estate of the deceased in accordance with that Will to the 
executor named under the Will 

Letter of 
administration 

 A letter of administration can be obtained from the Court of competent jurisdiction 
in cases where the testator has failed to appoint an executor under a will or where 
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the executor appointed under a will refuses to act or where he has died before or 
after proving the Will but before administration of the estate. 

  Letters of Administration are not always necessary in cases of intestacy of Hindus, 
Mohammedans, Buddhists, Sikhs, Jains, Indian Christians or Parsis. Letter of 
Administration is always necessary where a person (governed by the Indian 
Succession Act) dies intestate 

Broad outlines 
to draft will 

The following broad outlines should be followed while drafting a Will: 
– Mention the name and address of the testator; 
– Mention of the fact that the testator is making the will voluntarily and in sound 

disposing state of mind; 
– The necessity or urgency, if any, for exclusion of the will; 
– Enumeration of testators relatives who would be entitled to his properties on 

intestacy and to whom the bequests are proposed to be made; 
– Details of procedure of making bequests; 
– Use of clear and unambiguous language; 
– Avoidance of conflict with the rule of law. For eg., rule against perpetuity(in this 

connection, the provisions of sections 112-118 of the Indian Succession Act must be 
borne in mind) 

– Appointment of executor 
– Schedule of properties bequeathed; 
– Attestation of will by atleast two witnesses; 
– Provisions relating to bequest and trusts created by the will should be complete 
– Interest conveyed by will should be clearly defined. A will or bequest not 

expressive of any definite intention is void for uncertainty. 
 

Specimen  
 

Short Form of a Will 
 
This is the last Will of mine, AB, etc., made this the .......................... day of .......................... at .......................... 
which cancels my will dated .......................... made in favour of .......................... now deceased. 
WHEREAS I had made a Will on .......................... bequeathing all my property in favour of .........................., 
my .......................... (state relationship). 
AND WHEREAS the said .......................... died on .......................... leaving behind .......................... 
NOW I declare that: 
1. I hereby revoke my former Will dated, .......................... in favour of .......................... aforesaid. 
2. I bequeath all my properties to .......................... my .......................... (state relationship) absolutely. 
3. I bequeath the following annuities to commence from the date of my death and to be paid in monthly 

installments : 
(i) To my daughter CD, etc., an annuity of Rs.......................... to be paid during her life ; 
(ii) To my nephew EF, etc., an annuity of Rs.......................... for his life. 
(iii) To my old servant GH, etc., an annuity of Rs.......................... during his life. 

IN WITNESS WHEREOF I the said AB have signed this Will here under the day and year first written 
above. 

(Sd.).......................... 
(AB) 

Signed by the above-named AB in our presence at the same time and each of us has in the presence of the 
testator signed his name hereunder as an attesting witness. 
1.......................... 
2.......................... 
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Simple Will Giving All Property To Wife 
 
I, AB, etc hereby revoke all former Wills and codicils made by me and declare this to be my last Will 
whereby I bequeath and devise all my movable and immovable property whatsoever to my wife,CD and 
appoint her sole executrix of this Will. 
 
IN WITNESS WHEREOF. I have signed this Will hereunder on the.................day of............. 

(Sd.).......................... 
(AB)  

Signed by the above-named testator in our presence at the same time and each of us has in the presence of 
the testator signed his name hereunder as an attesting witness. 
1.......................... 
2.......................... 
 

Will by a Hindu in Favour of Family 

This is the last Will of mine, AB, etc., a Hindu, made this the.......................... day of .......................... 

voluntarily and while in sound state of mind. 

WHEREAS I am now 70 years old and have been keeping indifferent health for a past few months ; 

AND WHEREAS I am possessed of considerable movable and immovable properties more particularly 

described in the schedule annexed hereto which are my self-acquired properties and which were 

acquired without any detriment to the ancestral property or to the family funds and I have the absolute 

powers of disposal over the same ; 

AND WHEREAS I am anxious to make necessary arrangements in respect of the enjoyment of my 

properties after my life-time so that unnecessary misunderstanding and consequential wasteful litigation 

between the members of my family may be avoided. Therefore, I am executing this last Will and testament 

of mine of my own free will voluntarily without any compulsion or pressure of any person and with a 

sound disposing mind and declare as follows : 

1. I hereby revoke all former Wills and codicils made by me at any time heretofore. 
2. I have my wife CD, two daughters EF and GH and two sons KL and MN who will be entitled to 

succeed to my properties under law in the normal course. But my daughters are all married and they 

are living separately with their husbands. They have been properly and well provided for during 

their marriage. They are therefore not given any share in my properties under this Will. 

3. I bequeath the property bearing No.......................... described as item No. 1 in the Schedule hereto to 

my first son KL absolutely to be held and enjoyed by him with full and absolute powers of alienation. 

4. I bequeath the property bearing No.......................... described as item No. 2 in the Schedule hereunder 

to my second son MN absolutely to be held and enjoyed by him with full and absolute powers of 

disposal. 

5. I bequeath to my wife CD the property bearing No.......................... and described as item No. 3 in the 

Schedule hereto absolutely to be held and enjoyed by her with full and absolute power of alienation. 

6. Any assets, movable or immovable, which might be omitted from being mentioned in this Will or 

which may hereafter be acquired by me shall be taken by my wife and the two sons aforesaid in equal 

shares absolutely. 

7. Though I have bequeathed no share in my properties to my daughters aforesaid, as a token of love and 

affection for them I hereby direct my two sons KL and MN that each one of them will pay to each one 

of my daughters a sum of Rs.......................... and this sum shall be a charge on the properties allotted 
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to my above sons respectively hereto. 

8. All the jewellery and ornaments, gold and silver, will belong to my wife absolutely and my sons or 

daughters aforesaid will have no right to the same. 

9. I hereby appoint my two sons KL and MN as the joint executors under this Will. 

SCHEDULE OF PROPERTY 

1.......................... 

2.......................... 

3.......................... 
IN WITNESS WHEREOF I, the above-named testator have signed this Will hereunder the day and year 

first written above. 

(Sd.).......................... 

(AB) 

Signed by the above-named AB in our presence at the same time and each of us has in the presence of the 

testator signed his name hereunder as an attesting witness. 

1.......................... 
   2.......................... 
 
 

Will in Favour Of Minor Son 

I, AB, etc. execute this last Will of mine this day of .......................... in the city of .......................... voluntarily out 

of my own free will without any compulsion or pressure from any person and having a second disposing 

mind. 

WHEREAS I had made a Will dated .......................... in favour of my wife CD bequeathing all my properties 

to her ; 

AND WHEREAS the said wife died ON leaving EF, aged 12 years as our only son. 

I hereby revoke the Will made in favour of my wife CD on ........................................................................ 

I hereby declare and bequeath all my properties, movable and immovable, belonging to me or which may 

belong to me and remain undisposed of during my life-time unto EF, my son aforesaid. 

In case I should die before the said son EF attains majority, I appoint GH, etc.. as an executor under this Will, 

who shall realise all my to outstanding and administer the estate left by me for the benefit of EF, of the said 

legatte after defraying all expenses of such administration. The said executor shall be entitled during such 

administration to charge Rs.......................... per month as remuneration for his service till the aforesaid EF 

attains majority. When the said EF attains majority, the said GH shall handover all the estate then in existence 

unto the said EF. During the minority of the said EF, the executor shall act as guardian of the said EF and 

shall look after his education and training in a be fitting and useful manner so as to earn a decent living 

either as an engineer or as a member of some other noble profession. However, if the said EF attains 

majority during my life-time and survives me, this provision relating to appointment of the executor shall 

not be operative and the said EF shall be entitled to receive and appropriate as owner all and every part of 

the estate left by me. 
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IN WITNESS WHEREOF I have signed this Will in the presence of witnesses hereunder who have attested 

the same in my presence. 

Testator 

Signed by the above-named AB in our presence at the same time and each of us has in the presence of the 

testator signed his name hereunder as an attesting witness. 

1.......................... 

2.........................I have examined the testator and found him in sound disposing mind and as having fully 

understood the contents of this Will. 

(Sd.)...................... 
 

 

3.4 Relinquishment Deed  
 

Meaning   A release or relinquishment deed is an instrument whereby a person renounces a 

claim upon another or against any specified property which he is or may be 

entitled to enforce. 

 It may be deed poll or as a deed to which both the releaser as well as the person in 

whose favour the release is made are made parties. 

It must be in 
writing signed 

 A release must be in writing signed by all the releasers.  

 It can be drafted as a deed poll or as a deed. If it is drafted as a deed then all 
releasers and all persons having an interest in the claim or property should be 
made parties. 

 If the release is of a claim under an instrument then it would require attestation, if 
the instrument required attestation.  

 If the release is required to be registered it should be attested by at least two 
witnesses. 

 In other cases it may be attested by one witness 

Difference 
between 
relinquishment 
deed and release 
deed 

 A release is sometimes called relinquishment. When considered from the point of 
view of the person in whose favour the transaction operates, it is “release” as it 
releases him or his property from an obligation or liability. 

 When considered from the point of view of the releaser, it may be said to be a 
“relinquishment” as the releaser relinquishes a certain right which he has, or may 
be entitled to enforce 

 

Specimen  

Deed Of Release Between Two Partners On Dissolution Of Partnership 

THIS RELEASE is made on the.......................:........ day of................................ BETWEEN AB,etc., (hereinafter 

called the “one party”) of the first part AND CD, etc. (hereinafter called the “other party”) of the second 
part. 

WHEREAS the said AB, and CD, were carrying on in partnership the business of................and the said 

business was wound up and the partnership dissolved by deed, dated................executed by the said 

parties; 
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AND WHEREAS the winding up of the said business was entrusted to the arbitration of EF 

of........................... and he after realising the debts and calling in the property and assetsof the said business 

and after paying all creditors and liquidating all the liabilities apportioned the shares of the parties, giving 

to the said AB a sum of Rs................... and to the said CD the sum of Rs................. ; 

   AND WHEREAS the parties for mutual safety are desirous of executing this deed of release so that all 
future disputes in regard to the said partnership or the business may be set at rest. 
NOW THEREFORE THIS DEED WITNESSES that in pursuance of the said mutual desire the said AB 

hereby releases the said CD and also that the said CD hereby releases the said AB from all sums of money, 

accounts, proceedings, claims and demands whatsoever which either of them at any time had or has up to 

the date of the said dissolution against the other, in respect of or in relation to the said partnership or the 

business of the said partnership. 

 

IN WITNESS WHEREOF the said AB, and the said CD have hereto at …………. signed on the day and the 
year first above-mentioned. 
 

Release by Creditors to a Debtor 
 

THIS RELEASE is made this....................... day of.............. BETWEEN AB, of, etc., CD, of, etc., and EF, of, etc. 
(hereinafter called “the creditors”) of the one part AND GH, of, etc. (hereinafter called “the debtor”) of the 
other part. 
WHEREAS the debtor is indebted to the creditors in several sums specified against their respective names 
in the schedule hereto ; 
AND WHEREAS the creditors have agreed to accept a composition of. ........... paisas in the rupee in full 
discharge of their said debts. 
NOW THIS DEED WITNESSES as follows : 
1. The debtor agrees on or before the............................ day of............................. to pay to each of creditors 

who shall execute this deed before that date the composition of............................. paisas in the rupee on 
his debt specified in the Schedule hereto. 

2. Each of the creditors hereby agrees to accept such composition in full satisfaction of his said debt. 
3. If such composition be duly paid each of the creditors hereby releases the debtor from his said debt. 
4. This release shall be binding and effectual though (not executed by all creditors and though) all or any 

of the non-executing creditors may be paid in full. 
5. If the said composition shall not be duly paid at the time and in manner aforesaid or if before 

the..................... day of................... the debtor shall have been adjudged insolvent then this deed shallbe 
void. 

IN WITNESS WHEREOF, etc. 

 

3.5 Hire - Purchase Deed  
 

Introduction  A contract of hire is a contract of bailment and is governed by the provisions of 

Chapter IX of the Indian Contract Act, 1872.  

 The system of acquiring ownership through an agreement of hire purchase helps in 

promoting sales especially consumer durables. 

  It affords facilities to acquire an asset to an intending purchaser who is unable to pay 

the full price of the asset at one time in lumpsum. 

  After making the payment of an initial amount in the form of part payment of the 
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cost of the article, the purchaser pays the balance consideration money in 

monthly/quarterly instalments as may be settled.  

 This initial payment generally covers 20 to 25 per cent of the value of the article being 

purchased on hire-purchase basis. On payment of all the instalments, the property in the 

article automatically passes on to the hirer. He has an option to return the article 

during the period of hire. 

Essential 

elements of 

hire purchase 

 The essential terms of hire purchase agreement are 

   a clause by which the owners agree to let and hirer agrees to hire the goods; 

and 

 a clause giving to the hirer a right to determine the hiring or return the goods; and  

 a clause giving the hirer a right or option to purchase the goods for a nominal 

sum at the end of the hiring 

Deeds of hire 

purchase 

agreements 

 The document for causing the transaction of hire is drafted in the form of an 

agreement.  

 The statutory rights and obligations provided in th 

 The Indian Contract Act, 1872 need not be provided in the agreement. All other 

conditions agreed upon between the seller and hirer should be mentioned in the 

agreement. In law the transaction of hire purchase is treated as an act of bailment and 

the provisions of the Contract Act are available to protect the rights and obligations of 

the hirer and the seller. But it should be drafted in conformity with the provisions of 

Indian Contract Act. 

 Two things that distinguish the hire-purchase agreement from an ordinary contract 

of sale are 

  (i) payment of instalments and 

  (ii) option to purchase the goods hired 

Minimum 

payment 

clause 

 In order to provide for depreciation of the article taken under the hire purchase 

agreement, it is usual to insert a “minimum payment” clause which provides that in 

the event of the determination of the agreement by the hirer or the owner the hirer 

shall be liable to pay 50 per cent of the total price after deduction of the instalments 

already paid by the hirer. 

Types of hire 

purchase 

agreement 

1. When the owner is unwilling to look to the purchaser of goods to recover the 

balance of the price, and the financier who pays the balance undertakes the 

recovery. In this form, goods are purchased by the financier the dealer, and the 

financier obtains a hire-purchase agreement from the customer under which the 

latter becomes the owner of the goods on payment of all the instalments of the 

stipulated hire and exercising his option to purchase the goods on payment of a 

nominal price. 

2. In the other form of transactions, goods are purchased by the customer, who in 

consideration of executing a hire-purchase agreement and allied documents 

remains in possession of the goods, subject to liability to pay the amount paid by 

the financier on his behalf to the owner or dealer, and the financier obtains a hire-

purchase agreement which gives him a license to seize the goods in the event of 

failure by the customer to abide by the conditions of the hire-purchase agreement. 

Stamp duty A deed of hire-purchase is liable to stamp duty as an agreement under Article 5 of the 
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and 

registration 

Indian Stamp Act, 1899. Registration is not compulsory 

The Hire-

Purchase Act, 

1972 

 

 

 

 

 

 

Introduction   The Hire-Purchase Act, 1972 passed by the Parliament received 

the assent of the President on June 1972  and  

 was to have come in force on September 1, 1973,  

 but operation was postponed sine die by a Notification in the 

Gazette of India on 30th August, 1973. 

Writing and 

signed 

Every hire-purchase agreement shall be: 

 in writing, and 

 signed by all the parties thereto. 

Important 

Contents of hire-

purchase 

agreements 

 Every hire-purchase agreement shall state: 

– the hire-purchase price of the goods to which the agreement 

relates; 

– the cash price of the goods, that is to say, the price at which 

the goods may be purchased by hirer for cash; 

– the date on which the agreement shall be deemed to have 

commenced; 

– the number of instalments by which the hire-purchase price 

is to be paid, the amount of each of those instalments, and the 

date, or the mode of determining the date, upon which it is 

payable and the person to whom and the place where it is 

payable; and 

– the goods to which the agreement relates, in a manner 

sufficient to identify them. 

 Where any part of the hire-purchase price is, or is to be, paid 

otherwise than in cash or by cheque, the hire purchase 

agreement shall contain a description of that part of the hire-

purchase price. 

 Where any of the requirements specified in (1) and (2) above has 

not been complied with, the hirer may institute a suit for getting 

the hire-purchase agreement rescinded; 

Warranties and 

conditions to be 

implied 

(1) Notwithstanding anything contained in any contract, in every 
hire-purchase agreement there shall be an implied warranty: 
(a) that the hirer shall have and enjoy quiet possession of the 

goods; and 
(b) that the goods shall be free from any charge or 

encumbrances in favour of any third party at the time when 
the property is to pass. 

(2) Notwithstanding anything contained in any contract, in every 
hire-purchase agreement there shall be: 
(a) an implied condition on the part of the owner that he has a 

right to sell the goods at the time when the property is to 
pass; 

(b) an implied condition that the goods shall be of 
merchantable quality, but no such condition shall be 
implied by virtue of this clause: 
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(i) as regards defects of which the owner could not 
reasonably have been aware at the time when the 
agreement was made, or 

(ii) as regards defects specified in the agreement (whether 
referred to in the agreement as defects or by any other 
description to the like effect), or 

(iii) where the hirer has examined the goods, or a sample 
thereof, as regards defects which the examination 
ought to have revealed, or 

(iv) if the goods are second-hand goods and the agreement 
contains a statement to that effect. 

(3) Where the hirer, whether expressly or by implication: 
(a) has made known to the owner the particular purpose for 

which the goods are required, or 
(b) in the course of any antecedent negotiations has made that 

purpose known to any person by whom those negotiations 
were conducted, there shall be an implied condition that the 
goods shall be reasonably fit for such purpose. 

(4) Where the goods are let under a hire-purchase agreement by 
reference to a sample, there shall be: 
(a) an implied condition on the part of the owner that the bulk 

will correspond with the sample in quality, and 
(b) an implied condition on the part of the owner that the hirer 

will have reasonable opportunity of comparing the bulk 
with the sample. 

(5) Where the goods are let under a hire-purchase agreement by 
description, there shall be an implied condition that the goods 
will correspond with the description; and if the goods are let 
under the agreement by reference to a sample as well as by 
description, it shall not be sufficient that the bulk of the goods 
correspond with the sample if the goods do not also correspond 
with the description. 

(6) An owner shall not be entitled to rely on any provision in a hire-
purchase agreement excluding or modifying the condition set 
out in Sub-section (3) above, unless he proves that before the 
agreement was made, the provision was brought to the notice of 
the hirer and its effect made clear to him. 

(7) Nothing shall prejudice the operation of any other enactment or 
rule of law whereby any condition or warranty is to be implied 
in any hire-purchase agreement. 

Passing of 

Property 

The property in the goods to which a hire-purchase agreement 
relates shall pass to the hirer only on the completion of the 
purchase in the manner provided in the agreement, subject of 
course to the other terms in the hire-purchase agreement and in 
case of doubt to the provisions of the Hire-Purchase Act, 1972. 
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Agreement for Hire Purchase 
THIS AGREEMENT made this…………………… day of…………………… between…………………… 
(hereinafter called the owners which expression shall include the successors and assigns where the context 
so admits) of the one part AND…………………… (hereinafter called the hirer) of the other part. 
 WHEREAS, the owner is engaged in the business of manufacturing……………… and has agreed to let to 
the           hirer…………………… and the hirer has agreed to take on hire the said goods more particularly 
described in the Schedule A hereto for the term of…………………… years from…………………… 2018 on 
the terms hereby agreed to between the owner and hirer as follows 
 

1. Hire: The hirer shall pay to the owner on the execution of this agreement the sum of 
Rs…………………… the hire for the first month and on the first day of every calendar month or year 
during the hiring the sum of Rs…………………… by way of hire for the said goods, or shall pay the rent 
specified in Schedule-B hereto and payable without demand on the day therein mentioned. 
2. Option to purchase: The hirer shall at any time during the hiring have the option of purchasing the said 
goods for Rs…………………… and in that event the hirer shall receive credit for all sums previously paid 
by him under the preceding clause. Until a purchase shall have been effected and the price fully paid the 
said goods shall remain the property of the owner. 
3. Hirer’s covenants: During the hiring tenure the hirer will: 

(a) not sell, pledge, hypothecate, charge or in any manner encumber the goods or part with 
possession of the said goods or any of them; 

(b) not without the consent in writing of the owner, remove the said goods or any part thereof from 
the premises of the hirer at…………………… and shall keep the owner informed forthwith of any 
charge in address or shift of place; 

(c) will not lend or transfer the goods to any other person without the previous sanction in writing 
of the owner; 

(d) will keep the goods in good order and condition and will, on the expiry of years or earlier 
termination of this agreement, return the same to owner in the same condition in which it has 
been lent, reasonable wear and tear excepted, and all loss or damage due to breakage or any other 
cause shall be made good by hirer at his own cost; 

(e) pay all taxes, fees, duties, fines, registration charges, other expenses, payable in respect of the assets 
- when the same shall become due; 

(f) permit the owner or his authorised agent or nominee at all reasonable times to inspect and examine 
the condition of the said goods; 

(g) shall keep the goods insured against all losses or damage by fire, tempest or theft upto the value 
of Rs…………………… with an Insurance Company to be approved by the owner and shall 
punctually pay all premia and produce to owner when so required the receipts for the last 
premium payable and keep the insurance alive during the continuance of the agreement. If the said 
hired goods is injured or destroyed by fire or lost by theft all moneys received in respect of such 
insurance shall be paid forthwith to the owner and the hirer shall pay to the owner all sums of 
money received in respect of such insurances who shall apply such money in making good the 
loss by replacement of such damaged part or parts or the entire goods of similar description and 
value whereupon such substituted part or parts or goods shall become subject to this agreement 
in the same manner as the original goods; 

(h) in case of default by hirer in payment of any insurance premium as mentioned in sub-clause (g) 
or the charges mentioned in sub-clause (e) above, the owner may pay the same or any part 
thereof and any sum so paid by them shall be reimbursed by the hirer together with interest 
thereon at the rate of 15% 
p.a. from the date of payment by the owner; 

(i) the hirer shall indemnify the owner against claims by third parties arising by accident caused by 
user of the asset until the determination of this agreement; 

(j) the hirer shall not use or permit or suffer the asset to be used in contravention of any statute and 
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regulations for the time being in force or otherwise in any way contrary to law excepting as 
permitted under this agreement. 
(i) Hirer agrees to make good to the owner all damages to the asset (fair wear and tear excepted) 

and pay the owner the full value of the asset in event of a total loss, whether the damage or 
loss be caused accidentally or otherwise and by any reason whatsoever and to keep the asset 
at the sole risk of the hirer, until the hirer purchases the asset or returns it to the owner. 

(ii) Hirer agrees to pay expenses for repair deemed necessary by the owner, replace any damaged 
parts and not make any alteration or addition without previous written approval of the 
owner. 

(iii) Hirer has examined or caused to be examined the asset and the receipt by him of the same shall 
be conclusive evidence that the asset has been accepted duly in perfect order and working 
condition, etc.) 

4. Change in address: The hirer shall forthwith intimate the owners any change of address of the hirer and of 
the address of the premises where the asset is kept and shall further more forthwith notify the owner in 
writing of any loss or damage to the said asset. 
5. Default clause: If the hirer shall make default in the punctual payment in full, of the said monthly hire or 
in the observance or performance of any of the provisions of this agreement, on his part to be observed and 
performed the hiring shall immediately determine (specify here other conditions stipulated by the 
owner). 
6. Owner to make possession: On the determination of the hiring, the owner may without notice or demand 
retake possession of the said goods and for that purpose may by himself or by his agent or servants enter 
into or upon any premises occupied by the hirer and search the same if necessary for the hired goods. 
7. Option to terminate hiring: The hirer may terminate this agreement at any time by returning the said 
goods at the owner‟s place of business. 
8. Rights of damages not affected: If the hiring is terminated by the hirer under clause 8 such termination 
shall not prejudice the owner‟s right to recover the hire upon the date of such termination nor his right 
to recover damages for any prior breach of this agreement by the hirer, and the hirer shall not be allowed 
credit or set off for on account of any payments previously made by him. 
9. Compensation for depreciation: At the termination of this agreement either at the instance of the hirer or 
the owner, the hirer shall pay to the owner by way of compensation for depreciation of the said article 
such sum as with the amount previously paid for hire shall make up a sum equal to not less than one 
half of total amount payable under the agreement. 
10. Any time or other indulgence granted by the owner shall not prejudice or affect his strict rights 
under this agreement. 

 
IN WITNESS WHEREOF the parties hereunto have set and subscribed their hands the day, month and 
year hereinbefore mentioned and bind themselves their heirs, successors and administrators and assigns. 
Witness: 1. Signature of Hirer 

   Witness: 2.                                                                                                                    Signature of Owner 
 

 

3.6 Family Settlement Deeds 
 

Concept of 
family 
settlement 

“A family arrangement is an agreement between members of the same family, intended to be 
generally and reasonably for the benefit of the family either by compromising doubtful or 
disputed rights or by preserving the family property or the peace and security of the family by 
avoiding litigation or by saving its honour.” 
 
According to the Supreme Court, a family arrangement by which the property is 
equitably divided between the various contenders so as to achieve an equal 
distribution of wealth instead of concentrating the same in the hands of few, is 
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undoubtedly a milestone in the administration of social justice. 

Essentials of 
family 
settlement deed 

IN KALE V. DY. DIRECTOR OF CONSOLIDATION, AIR 1976 SC 807 the Supreme 
Court has laid down the following propositions  
(1) The family settlement must be a bona fide one so as to resolve family disputes and 

rival claims by a fair and equitable division or allotment of properties between 
the various members of the family. 

(2) The said settlement must be voluntary and should not be induced by fraud, coercion 
or undue influence. 

(3) The family arrangement may be even oral in which case no registration is 
necessary. 

(4) It is well-settled that registration would be necessary only if the terms of the 
family arrangement are reduced into writing.. 

(5) The members who may be parties to the family arrangement must have some 
antecedent title, claim or interest or even a possible claim in the property which is 
acknwoledged by the parties to the settlement. 

(6) A fair and equitable, the family arrangement is final and bindng on the parties to 
the settlement. 

Duly stamped  Family settlement deed requires to be duly stamped 

Family 
arrangement 
when 
enforceable 

No doubt, a family arrangement, which is for the benefit of the family generally, can be 
enforced in a court of law. But before the court would do so, it must be shown that 
there was an occasion for effecting a family arrangement and that it was acted upon. 
[Lakshmi Perumallu v. Krishnavenarnma, AIR 1965 SC 825 : 1965 (1) SCR  261.} 
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Chapter 4 

Drafting and Conveyancing 

Relating to Various Deeds 

and Agreements-II  
 

4.1 Deeds Of Sale Of Land And Building  
 

Meaning FF  An instrument in writing (not being a bank note or a currency note)  
 containing an unconditional undertaking,  
 signed by the maker to pay a certain sum of money only to, or to the order of,  

 a certain person, or  

 to the bearer of the instrument 

Examples   A signs instruments in the following terms: 
 I promise to pay B or order Rs.500. 
 I acknowledge myself to be indebted to B in Rs. 1,000 to be paid on demand for 

values received.” 
 Mr. B, I.O.U. (I owe you) Rs. 500. 
 “I have taken from you Rs. 100, whenever you ask for it have to pay. 

 The instruments marked (a) and (b) are promissory notes. The instruments 
respectively marked (c) and (d) are not promissory notes 

Parties to a 
promissory 
note 

a) The maker: the person who makes or executes the note promising to pay the 
amount stated therein. 

b) The payee: one to whom the note is payable. 
c) The holder: is either the payee or some other person to whom he may have 

endorsed the note. 
d) The endorser. 
e) The endorsee. 

Essentials of 
promissory 
note  

(a) It must be in writing. An oral promise to pay will not do. 
(b) It must contain an express promise or clear undertaking to pay.  

(c) The promise or undertaking to pay must be unconditional. 

(d)  The maker must sign the promissory note in token of an undertaking to pay to 

the payee or his order. 

(e) The maker must be a certain person, i.e., the note must show clearly who is the 

person engaging himself to pay. 

(f) The payee must be certain. The promissory note must contain a promise to pay to 

some person or persons ascertained by name or designation or to their order. 

(g) The sum payable must be certain and the amount must not be capable of 

contingent additions or subtractions. 

(h) Payment must be in legal money of the country. Thus, a promise to pay Rs. 500 
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and deliver 10 quintals of rice is not a promissory note. 

(i) It must be properly stamped in accordance with the provisions of the Indian 

Stamp Act. Each stamp must be duly cancelled by maker‟s signature or initials. 

(j) It must contain the name of place, number and the date on which it is made. 

However, their omission will not render the instrument invalid, e.g. if it is 

undated, it is deemed to be dated on the date of delivery. 

 

Specimen  

Promissory Note Payable on Demand 

On Demand we, A.B., aged about …………… years, son of Shri ……………. Resident of ………….. AND 

C.D., aged about ……. Years, son of Shri …………. Resident of ………….. jointly and severally promise to 

pay to E.F., aged about …………….. years, son of Shri ……………….. resident of ………………. Or order the 

sum of Rupees 

………….. (Rs. ……….) only, with interest at the rate of ……….% per annum until repayment for value 

received. DATED AND DELIVERED at ………………… this the ……………..day of ………………… 

2018.              

                                                                   SD AB 

                                                       SD CD 

 

Promissory Note in Consideration of Loan 
Allahabad, 

Date ……………. 
Rs……………….. 
In consideration of the loan of Rs……………………. advanced by CD etc. to me, I hereby promise to repay 
the said loan of Rs…………………. (in words) with interest at ……………… per cent per annum to the said 
CD or order. 

(Signed)…………….. 
 
 
Joint Promissory Note 

New Delhi 
Date ……………. 

Rs……………. 
On Demand (or……………… months after date) (or…………..days after sight) we hereby promise to pay to 
CDetc., or order the sum of Rs…………….(in words). 
 

Name and address of drawers 
1……………………………….. 
2……………………………… 

 

Signature of Drawers  
1……………………………... 
2…………………………… 
3…………………………… 
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4.2 Power of Attorney 
 

Meaning   Power of attorney as “a writing given and made by one person authorising 
another,  

 who, in such case, is called the attorney of the person (or donee of the power),  
 appointing him to do any lawful act in stead of that person, as to receive rents, 

debts, to make appearance and application in court,  
 before an officer of registration and the like. 
 It may be either general or special, i.e., to do all acts or to do some particular act” 

Section 2(21) of 
the Indian 
Stamp Act, 1899 

 “Power of Attorney” includes any instrument (not chargeable with fee under the 
law relating to Court fees for the time being in force) empowering a specified 
person to act for and in the name of the person executing it” 

 A power of attorney can be executed in favour of more than one person. 

Who can execute 
power of 
attorney 

 A power of attorney can be executed by any person, who can enter into a contract 
i.e. a person of sound mind who has attained majority. 

 A power of attorney can be executed only in favour of a major. While functioning as 
an attorney the donee is acting as an agent of the donor i.e. the executor of the 
power of attorney, who is the principal. 

Forms of power 
of attorney 

 Powers of attorney are executed in the form of Deed Poll, usually in the first 
person. It is unilateral document. It begins either as - “KNOW ALL MEN BY 
THESE PRESENTS THAT I, ETC.” or “BY THIS POWER OF ATTORNEY, I, 
ETC.”.  

 Generally, the operative words making the appointment are introduced directly 
without any recitals.  

 If recitals become necessary, they should be added after the words “KNOW ALL 
MEN BY THESE PRESENTS” thus “THAT WHEREAS etc.”, and after recitals the 
operative part is introduced thus “Now I, the said AB, etc., hereby appoint, etc., 
or the deed may be drafted with the heading “THIS POWER OF ATTORNEY is 
made on the, etc., then adding the recitals, the operative part is introduced thus 
“NOW THIS DEED WITNESSES THAT I APPOINT, ETC.”. 

Attestation  A power of attorney need not be attested. However, it would be advisable to 
execute the power of attorney before and have it authenticated by a Notary Public 
or any Court Judge/Magistrate 

Duration of 
power of 
attorney 

 Unless expressly or impliedly limited for a particular period, a general power of 
attorney will continue to be in force until expressly revoked or determined by the 
death of either party. 

 In the case of a company, the power of attorney executed by the directors ceases to 
be operative as soon as an order for winding up is made as the directors cease to 
function [Fowler v. Broode P.N. Light & Co., (1893) 1 Ch. 724] 

 . A special power of attorney to do an act is determined when the act is done 

Revocable and 
irrevocable 
power of 
attorney 

 A power of attorney executed in favour of a person can always, at the discretion 
of the donor thereof, be revoked.  

 the donee of a power of attorney is an agent of the donor. If a donee himself has an 
interest in the matters covered by the power of attorney, which forms the subject 
matter thereof, the power of attorney in the absence of express contract cannot be 
terminated to the prejudice of such interest. 

  In other words, agency coupled with interest cannot be terminated without the 
consent of the other party (Section 202 of the Indian Contract Act, 1872). 

 Therefore, a power of attorney executed, in which the donee himself has an 
interest, is irrevocable. Such irrevocable powers of attorney are executed in favour 



Drafting and Conveyancing  Relating to Various Deeds and Agreements-II 4.4 

 

of the financial institutions by a company who offer financial assistance to the 
latter. Through such irrevocable powers of attorney, powers 

Stamp Duty on 
Power of 
Attorney 

 Power of attorney is liable to stamp duty under the provisions of the Indian 
Stamp Act, 1889. Duty varies from State to State. 

  The exact amount of the duty will depend upon the State in which the power of 
attorney is executed.  

 Further, if a power of attorney executed in one State has to be sent to another State 
where the stamp duty payable is higher, for use, then the power of attorney 
should be stamped with the difference in the duty before it is so used. 
Otherwise, the power of attorney could be impounded. 

 If a power of attorney is executed in a foreign country, it should be stamped 
within three months of its being received in India. If it is not so stamped within 
the period of three months of its being brought to India, then the same will be 
deemed to be unstamped and cannot be acted upon. 

Registration of 
power of 
attorney 

 Registration of a power of attorney is not compulsory. Section 4 of the Powers-

of-Attorney Act, 1882 provides that it may be deposited in the High Court or 

District Court within the local limits of whose jurisdiction the instrument is with 

an affidavit verifying its execution, and a copy may be presented at the office and 

stamped as the certified copy and it will then be sufficient evidence of the 

contents of the deed. 

 In certain cases, registration of power of attorney may become compulsory under 
Section 17 of the Indian Registration Act, 1908. 

Letter of 
authority 

 Letters of authority is nothing but a power of attorney. They are executed on plain 
paper and not on stamp paper.  

 Letters of authority are usually issued for collecting some documents or papers, 
dividend interest etc. on behalf of another. By and large, the law relating to the 
powers of attorney will apply to letters of authority 

 

Specimen  
 

Power-of-Attorney to Sell a Particular Property 
 

BY THIS POWER OF ATTORNEY I, AB, of etc., hereby appoint CD of, etc., my attorney, in my name and 
on my behalf to do inter alia the following acts, deeds and things, viz.: 

1. To negotiate on terms for and to agree to and sell my house No……………… (or, etc.) situate at, etc., 
fully mentioned and described in the Schedule hereto to any purchaser or purchasers at such price 
which my said attorney, in his absolute discretion, thinks proper, to agree upon and to enter into any 
agreement or agreements for such sale or sales and/or to cancel and/or repudiate the same. 

2. To receive from the intending purchaser or purchasers any earnest money and/or advance or advances 
and also the balance of purchase money, and to give good, valid receipt and discharge for the same 
which will protect the purchaser or purchasers without seeing the application of the money. 

3. Upon such receipt as aforesaid in my name and as my act and deed, to sign, execute and deliver any 
conveyance or conveyances of the said property in favour of the said purchaser or his nominee or assignee. 

4. To sign and execute all other deeds, instruments and assurances which he shall consider necessary and 
to enter into and/or agreement to such covenants and conditions as may be required for fully and 
effectually conveying the said property as I could do myself, if personally present. 

5. To present any such conveyance or conveyances for registration, to admit execution and receipt of 
consideration before the Sub-Registrar or Registrar having authority for and to have the said conveyance 
registered and to do all acts, deeds and things which my said attorney shall consider necessary for 
conveying the said property to the said purchaser or purchasers as fully and effectually in all respects 
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as I could do the same myself. 
And I hereby agree to ratify and confirm all and whatever other act or acts my said attorney shall 
lawfully do, execute or perform or cause to be done, executed or performed in connection with the sale of 
the said property under and by virtue of this deed notwithstanding no express power in that behalf is 
hereunder provided. 
IN WITNESS WHEREOF I, the said AB, have hereto signed (or, put my signature, or set hand and seal 
at………………………… this………………………… day of………………………… 
Schedule of the property to be sold. 

Signed, sealed and delivered 
 

General Power-of-Attorney 
 

KNOW ALL MEN BY THIS POWER OF ATTORNEY: 
WHEREAS………………… …………………………………… a Company registered under the Companies 
Act, 1956, and having its registered office at………………… (hereinafter called the „Company‟) has from 
time to time to institute and defend civil, criminal and revenue suits, appeals, revisions and other legal 
proceedings in various courts, offices and before other authorities in India and outside; 
AND WHEREAS the Company has to enter into various agreements and contracts and execute various 
sorts of documents, including leases, guarantees and counter guarantees, indemnity bonds etc.; 
AND WHEREAS it is considered necessary and expedient to execute a General Power of Attorney in 
favour of………………… and…………………, Managing Directors of the Company; 
 
AND WHEREAS the Board of Directors of the Company, by resolution No………………… passed in their 
meeting held on………………… have resolved to execute and register a General Power of Attorney in 
terms of the draft placed before the Board in favour of Shri………………… and Shri…………………, 
Managing Directors of the Company and have authorised Shri…………………, Director, to execute, sign, 
seal, register and deliver the said Power of Attorney: 
NOW THIS POWER OF ATTORNEY WITNESSES AS FOLLOWS: 
 
The Company hereby appoints Shri………………… and Shri…………………, as its Attorneys 
(hereinafter collectively called “the Attorneys”) so long as they or any of them are/is the Managing 
Director/………………… of the Company to do severally, the following acts, deeds and things in the name 
and on behalf of the Company: 
1. To take decision for instituting and defending legal proceedings and to institute and defend legal 

proceedings - civil, criminal or revenue, including Income-tax, Sales tax and Excise and confess 
judgement or withdraw, compromise, compound or refer any matter or dispute to arbitration, as 
they or either of them may think fit; 

 To sign, verify and file in all or any courts and offices in India and outside, in all or any cases, whether 
oriinal or appellate revision or review, plaints, complaints, written statements, affidavits, applications, 
review or revision petitions, statutory returns and memoranda of appeals or cross objections; 

2. To engage and appoint advocates, vakils, solicitors, pleaders and mukhtiars, as the case may be; 
3. To appoint special agents or attorneys on such terms and conditions as they or either of them may 

deem fit; 
4. To appear in all or any courts and offices to represent the Company in all proceedings and make 

statement on oath or otherwise for and on behalf of the Company; 
5. To file in and receive back from any or all courts or offices documents of all kinds and to give 

receipts therefor; 
6. To deposit or obtain refund of stamp duty or court fee or to repay the same; 
7. To deposit in or withdraw from any or all courts or other offices moneys and give receipts therefor; 
8. To apply for copies of documents or other records of courts or offices; 
9. To apply for inspection of and to inspect records of which inspection is allowed; 
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10. To execute decrees, receive moneys and obtain possession of properties in execution of decrees, give 
receipts and discharges therefor and compromise or compound any such decrees; 

11. To realise and collect all outstandings and claims of the Company and to give effectual receipts and 
discharges; 

12. To execute, sign, seal and where necessary to register all documents including deeds, leases, 
agreements, contracts, letters of appointments, powers of attorneys; 

13. To sign, seal and execute bonds, indemnity bonds, guarantees and counter-guarantees; 
14. To execute, endorse and negotiate Bills of Exchange, Hundies, promissory notes and negotiate or 

otherwise deal with Government Promissory Notes or any securities of the Central or State 
Government or any local authority; 

15. To acquire, buy, purchase within limits prescribed by the Bonds, or sell, transfer pledge or otherwise 
negotiate shares and/or debentures held by the Company in other joint stock companies or statutory 
corporation and for that purpose to sign and execute transfer deeds or other instruments, collect 
dividends and bonuses falling due thereon and otherwise deal in such shares/debentures; 

16. To sign, discharge receipts, transfer forms and any other documents required by the Post Office in 
connection with the Post Office National Saving Certificates; 

17. And generally to do all such acts, deeds or things as may be necessary or proper for the purposes 
mentioned above. 

AND the Company hereby agrees that all acts, deeds or things lawfully done by the said Attorneys or 
either of them under the authority of this power shall be construed as acts, deeds and things done by the 
Company and the Company hereby undertakes to confirm and ratify all and whatsoever the said 
Attorneys or either of them shall lawfully do or cause to be done by virtue of the powers hereby given. 
IN WITNESS WHEREOF this deed has been signed and sealed by Shri…………………, Director, 
authorised in this behalf vide Board‟s Resolution No………………… dated………………… on 
this………………… day of………………… 2018in presence of: 
WITNESSES: 

                                                                                                                                Director 
                                                                                                                           for (Name of the Company) 

 

Special power-of-attorney filed with the registrar at the time of Incorporation of a company 
 
Shri…………………, Secretary, ………………… to represent us before the Registrar of Companies in 
connection with the incorporation of our Company under the name of………………… He is authorised to 
make any modification, alteration, correction, additions, in the Memorandum and Articles of Association 
and other documents filed with the Registrar of Companies for the registration of the Company. He is also 
authorised to collect the certificate of incorporation. 
Station: 
Date:                                                                                                                                                                    Directors 
Accepted. 
S/o 
Secretary 
 

4.3 Will  
 

Meaning  
Section 2(h) of 
Indian  
Succession Act, 
1925 

Will‟ means the legal declaration of the intention of a testator with respect to his 
property, which he desires to be carried into effect after his death. 
 
Analysis  

 A Will is, therefore,  

 The legal declaration of a man’s intention  

 which he wills to be performed after his death or  
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 an instrument by which a person makes a disposition of his property to take effect after his 
death 

‘Will’ as per 
General Clause 
Act, 1897 
Section 3(64) 

Include a Codicil and every writing making a voluntary posthumous disposition of 
property – Section 3(64). 
 

‘Codicil’ means an instrument made in relation to Will and explaining, altering or 
adding to its dispositions and is deemed to form part of the Will – Section 2(d) of 
Indian Succession Act, 1925. 

Essential 
characteristics of 
will 
 

 The document must be in accordance with the requirements laid down under 
section 63 of Indian Succession Act, 1925; i.e., executed by a person competent to 
make Will and attested as required under the Act. 

 The declaration should relate to the properties of the testator, which he wishes to 
bequeath. 

 The declaration must be to the effect that it operates after the death of Testator. 
 It is revocable during the life time of the testator. As per section 62 of the Indian 

Succession Act, 1925 a Will is liable to be revoked or altered by the maker of it at 
any time when he is competent to dispose of his property by will. Any clause in a 
Will that the testator cannot revoke, it will render the Will void. 

 It is of an ambulatory nature which can be modified or altered at any time by the 
testator. After the Indian Succession Act, 1925, Wills (except made by 
Mohammedans) should be made in writing 

Who can make a 
will 
Section 59 of the 
Indian 
succession act 

 Every person of sound mind not being a minor may dispose of his property by will. 
 Even persons who are deaf or dumb or blind can make Will provided they are able 

to know what they do by it. 
 Person who is ordinarily insane , amy make his WILL during the period in which 

he is of sound mind. 
 However no person can make a Will while he is in a state of mind arising from 

intoxication or from illness or from any other cause such that he does not know 
what he is doing 

 A married women (only of his own property.) 

Types of Wills Privileged Will  A Privileged Will is an informal will which remains valid even 
though it does not fulfil the usual legal requirements.  

 Privileged wills are normally written but can be oral.  
 A Privileged Will does not, for instance, need to be signed in 

the presence of two independent witnesses as is usual;  
 There is no need for any witnesses at all for the will to be valid. 

Nor do any alterations to a Privileged Will need to be 
witnessed.  

 These will be presumed to have been made whilst the maker of 
the Will still had privileged status, even if their circumstances 
have changed. 

Unprivileged 
Will 

 Wills made by the persons other than stated above are 
Unprivileged Will.  

 Such Wills are required to be in writing, signed by testator and 
attested by the two witnesses (except those made by 
Mohammedans). 

 It is governed by section 63 of the Indian Succession Act. 

Language, 
Stamp Duty & 
Registration 

 Preparation of a Will does not require any specific legal language.  
 Any form of writing printing or type writing may be employed.  
 The language should be as simple as possible and free from technical words and 

easily intelligible to a layman. 
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A Will does not 
require any 
stamp duty 

 Registration of Will is not mandatory.  
 It is optional. 
 A registered Will has certain advantages. Any testator may, either personally or by 

duly authorized agent deposit with any Registrar his Will in a sealed cover 
superscribed with the name of the testator and that of his agent (if any) and with a 
statement of the nature of the document as per Section 42 of Registration Act, 1908.  

 The testator, or after his death any person claiming as executor or otherwise under 
a Will, may present it to any Registrar or Sub- Registrar for registration under 
section 40 of the Registration Act, 1908. 

Attestation The Will must be attested by two or more witnesses by complying with the following 
requirements: 
(i) Each of them must have seen the testator sign or affix his mark to the Will or has 

seen some other person sign the Will, in the presence and by the direction of the 
testator, or 

(ii) Each witness has received from the testator a personal acknowledgment of his 
signature or mark, or of the signature of such other person; and 

(iii) Each witness must sign the Will in the presence of the testator. 

Construction Of 
Will 

Cardinal maxim 
Gnambal Ammal v. T. 
Raju Iyer, 

 The cardinal maxim to be observed in construing a Will is 
to endeavour to ascertain the intentions of the testator. 

 This intention has to be primarily gathered from the 
document which is   to be read as a whole without 
indulging in any conjecture or speculation as to what the 
testator would have done, if he had been better informed 
or better advised.  

Relevant 
Considerations 
Venkatanarasimha v. 
Parthasarthy, 41 IA 
51, 70 (PC) ; Gnambal 
Ammal v. T. Raju Iyer, 
AIR 1951 SC 103,106 

 In construing the language of a Will, the courts are 
entitled and bound to bear in mind other matters than 
merely the words used. 

 They must consider the surrounding circumstances, the 
position of the testator, his family relationship, the 
probability that he would use words in a particular sense 
and many other things which are often summed up in 
somewhat picturesque figure. The court is entitled to put 
itself into the testator‟s arm chair.  

Avoidance of 
Intestacy 
Kasturi v. 
Ponnammal, AIR 1961 
SC 1302 

 If two constructions are reasonably possible and one of 
them avoids intestacy while the other involves it,  

 the court would certainly be justified in preferring that 
construction which avoids intestacy.  

Effect should be given 
to every disposition 
Rampali v. Chando, 
AIR 1966 All 584,586 
 

 It is one of the cardinal principles of construction of Will 
that to the extent that it is legally possible, effect should 
be given to every disposition contained in the Will 
unless the law prevents effect being given to it.  

 The intention of the testator should be gathered by 
giving a harmonious interpretation to the various terms 
of the Will as a whole 

Probate  Probate is a certificate granted under the seal of Competent Court, certifying the Will 
(a copy whereof is annexure thereto) as the Will of the testator and granting the 
administration of the estate of the deceased in accordance with that Will to the 
executor named under the Will 

Letter of 
administration 

 A letter of administration can be obtained from the Court of competent jurisdiction 
in cases where the testator has failed to appoint an executor under a will or where 
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the executor appointed under a will refuses to act or where he has died before or 
after proving the Will but before administration of the estate. 

  Letters of Administration are not always necessary in cases of intestacy of Hindus, 
Mohammedans, Buddhists, Sikhs, Jains, Indian Christians or Parsis. Letter of 
Administration is always necessary where a person (governed by the Indian 
Succession Act) dies intestate 

Broad outlines 
to draft will 

The following broad outlines should be followed while drafting a Will: 
– Mention the name and address of the testator; 
– Mention of the fact that the testator is making the will voluntarily and in sound 

disposing state of mind; 
– The necessity or urgency, if any, for exclusion of the will; 
– Enumeration of testators relatives who would be entitled to his properties on 

intestacy and to whom the bequests are proposed to be made; 
– Details of procedure of making bequests; 
– Use of clear and unambiguous language; 
– Avoidance of conflict with the rule of law. For eg., rule against perpetuity(in this 

connection, the provisions of sections 112-118 of the Indian Succession Act must be 
borne in mind) 

– Appointment of executor 
– Schedule of properties bequeathed; 
– Attestation of will by atleast two witnesses; 
– Provisions relating to bequest and trusts created by the will should be complete 
– Interest conveyed by will should be clearly defined. A will or bequest not 

expressive of any definite intention is void for uncertainty. 
 

Specimen  
 

Short Form of a Will 
 
This is the last Will of mine, AB, etc., made this the .......................... day of .......................... at .......................... 
which cancels my will dated .......................... made in favour of .......................... now deceased. 
WHEREAS I had made a Will on .......................... bequeathing all my property in favour of .........................., 
my .......................... (state relationship). 
AND WHEREAS the said .......................... died on .......................... leaving behind .......................... 
NOW I declare that: 
1. I hereby revoke my former Will dated, .......................... in favour of .......................... aforesaid. 
2. I bequeath all my properties to .......................... my .......................... (state relationship) absolutely. 
3. I bequeath the following annuities to commence from the date of my death and to be paid in monthly 

installments : 
(i) To my daughter CD, etc., an annuity of Rs.......................... to be paid during her life ; 
(ii) To my nephew EF, etc., an annuity of Rs.......................... for his life. 
(iii) To my old servant GH, etc., an annuity of Rs.......................... during his life. 

IN WITNESS WHEREOF I the said AB have signed this Will here under the day and year first written 
above. 

(Sd.).......................... 
(AB) 

Signed by the above-named AB in our presence at the same time and each of us has in the presence of the 
testator signed his name hereunder as an attesting witness. 
1.......................... 
2.......................... 
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Simple Will Giving All Property To Wife 
 
I, AB, etc hereby revoke all former Wills and codicils made by me and declare this to be my last Will 
whereby I bequeath and devise all my movable and immovable property whatsoever to my wife,CD and 
appoint her sole executrix of this Will. 
 
IN WITNESS WHEREOF. I have signed this Will hereunder on the.................day of............. 

(Sd.).......................... 
(AB)  

Signed by the above-named testator in our presence at the same time and each of us has in the presence of 
the testator signed his name hereunder as an attesting witness. 
1.......................... 
2.......................... 
 

Will by a Hindu in Favour of Family 

This is the last Will of mine, AB, etc., a Hindu, made this the.......................... day of .......................... 

voluntarily and while in sound state of mind. 

WHEREAS I am now 70 years old and have been keeping indifferent health for a past few months ; 

AND WHEREAS I am possessed of considerable movable and immovable properties more particularly 

described in the schedule annexed hereto which are my self-acquired properties and which were 

acquired without any detriment to the ancestral property or to the family funds and I have the absolute 

powers of disposal over the same ; 

AND WHEREAS I am anxious to make necessary arrangements in respect of the enjoyment of my 

properties after my life-time so that unnecessary misunderstanding and consequential wasteful litigation 

between the members of my family may be avoided. Therefore, I am executing this last Will and testament 

of mine of my own free will voluntarily without any compulsion or pressure of any person and with a 

sound disposing mind and declare as follows : 

1. I hereby revoke all former Wills and codicils made by me at any time heretofore. 
2. I have my wife CD, two daughters EF and GH and two sons KL and MN who will be entitled to 

succeed to my properties under law in the normal course. But my daughters are all married and they 

are living separately with their husbands. They have been properly and well provided for during 

their marriage. They are therefore not given any share in my properties under this Will. 

3. I bequeath the property bearing No.......................... described as item No. 1 in the Schedule hereto to 

my first son KL absolutely to be held and enjoyed by him with full and absolute powers of alienation. 

4. I bequeath the property bearing No.......................... described as item No. 2 in the Schedule hereunder 

to my second son MN absolutely to be held and enjoyed by him with full and absolute powers of 

disposal. 

5. I bequeath to my wife CD the property bearing No.......................... and described as item No. 3 in the 

Schedule hereto absolutely to be held and enjoyed by her with full and absolute power of alienation. 

6. Any assets, movable or immovable, which might be omitted from being mentioned in this Will or 

which may hereafter be acquired by me shall be taken by my wife and the two sons aforesaid in equal 

shares absolutely. 

7. Though I have bequeathed no share in my properties to my daughters aforesaid, as a token of love and 

affection for them I hereby direct my two sons KL and MN that each one of them will pay to each one 

of my daughters a sum of Rs.......................... and this sum shall be a charge on the properties allotted 
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to my above sons respectively hereto. 

8. All the jewellery and ornaments, gold and silver, will belong to my wife absolutely and my sons or 

daughters aforesaid will have no right to the same. 

9. I hereby appoint my two sons KL and MN as the joint executors under this Will. 

SCHEDULE OF PROPERTY 

1.......................... 

2.......................... 

3.......................... 
IN WITNESS WHEREOF I, the above-named testator have signed this Will hereunder the day and year 

first written above. 

(Sd.).......................... 

(AB) 

Signed by the above-named AB in our presence at the same time and each of us has in the presence of the 

testator signed his name hereunder as an attesting witness. 

1.......................... 
   2.......................... 
 
 

Will in Favour Of Minor Son 

I, AB, etc. execute this last Will of mine this day of .......................... in the city of .......................... voluntarily out 

of my own free will without any compulsion or pressure from any person and having a second disposing 

mind. 

WHEREAS I had made a Will dated .......................... in favour of my wife CD bequeathing all my properties 

to her ; 

AND WHEREAS the said wife died ON leaving EF, aged 12 years as our only son. 

I hereby revoke the Will made in favour of my wife CD on ........................................................................ 

I hereby declare and bequeath all my properties, movable and immovable, belonging to me or which may 

belong to me and remain undisposed of during my life-time unto EF, my son aforesaid. 

In case I should die before the said son EF attains majority, I appoint GH, etc.. as an executor under this Will, 

who shall realise all my to outstanding and administer the estate left by me for the benefit of EF, of the said 

legatte after defraying all expenses of such administration. The said executor shall be entitled during such 

administration to charge Rs.......................... per month as remuneration for his service till the aforesaid EF 

attains majority. When the said EF attains majority, the said GH shall handover all the estate then in existence 

unto the said EF. During the minority of the said EF, the executor shall act as guardian of the said EF and 

shall look after his education and training in a be fitting and useful manner so as to earn a decent living 

either as an engineer or as a member of some other noble profession. However, if the said EF attains 

majority during my life-time and survives me, this provision relating to appointment of the executor shall 

not be operative and the said EF shall be entitled to receive and appropriate as owner all and every part of 

the estate left by me. 



Drafting and Conveyancing  Relating to Various Deeds and Agreements-II 4.12 

 

IN WITNESS WHEREOF I have signed this Will in the presence of witnesses hereunder who have attested 

the same in my presence. 

Testator 

Signed by the above-named AB in our presence at the same time and each of us has in the presence of the 

testator signed his name hereunder as an attesting witness. 

1.......................... 

2.........................I have examined the testator and found him in sound disposing mind and as having fully 

understood the contents of this Will. 

(Sd.)...................... 
 

 

4.4 Relinquishment Deed  
 

Meaning   A release or relinquishment deed is an instrument whereby a person renounces a 

claim upon another or against any specified property which he is or may be 

entitled to enforce. 

 It may be deed poll or as a deed to which both the releaser as well as the person in 

whose favour the release is made are made parties. 

It must be in 
writing signed 

 A release must be in writing signed by all the releasers.  

 It can be drafted as a deed poll or as a deed. If it is drafted as a deed then all 
releasers and all persons having an interest in the claim or property should be 
made parties. 

 If the release is of a claim under an instrument then it would require attestation, if 
the instrument required attestation.  

 If the release is required to be registered it should be attested by at least two 
witnesses. 

 In other cases it may be attested by one witness 

Difference 
between 
relinquishment 
deed and release 
deed 

 A release is sometimes called relinquishment. When considered from the point of 
view of the person in whose favour the transaction operates, it is “release” as it 
releases him or his property from an obligation or liability. 

 When considered from the point of view of the releaser, it may be said to be a 
“relinquishment” as the releaser relinquishes a certain right which he has, or may 
be entitled to enforce 

 

Specimen  

Deed Of Release Between Two Partners On Dissolution Of Partnership 

THIS RELEASE is made on the.......................:........ day of................................ BETWEEN AB,etc., (hereinafter 

called the “one party”) of the first part AND CD, etc. (hereinafter called the “other party”) of the second 
part. 

WHEREAS the said AB, and CD, were carrying on in partnership the business of................and the said 

business was wound up and the partnership dissolved by deed, dated................executed by the said 

parties; 
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AND WHEREAS the winding up of the said business was entrusted to the arbitration of EF 

of........................... and he after realising the debts and calling in the property and assetsof the said business 

and after paying all creditors and liquidating all the liabilities apportioned the shares of the parties, giving 

to the said AB a sum of Rs................... and to the said CD the sum of Rs................. ; 

   AND WHEREAS the parties for mutual safety are desirous of executing this deed of release so that all 
future disputes in regard to the said partnership or the business may be set at rest. 
NOW THEREFORE THIS DEED WITNESSES that in pursuance of the said mutual desire the said AB 

hereby releases the said CD and also that the said CD hereby releases the said AB from all sums of money, 

accounts, proceedings, claims and demands whatsoever which either of them at any time had or has up to 

the date of the said dissolution against the other, in respect of or in relation to the said partnership or the 

business of the said partnership. 

 

IN WITNESS WHEREOF the said AB, and the said CD have hereto at …………. signed on the day and the 
year first above-mentioned. 
 

Release by Creditors to a Debtor 
 

THIS RELEASE is made this....................... day of.............. BETWEEN AB, of, etc., CD, of, etc., and EF, of, etc. 
(hereinafter called “the creditors”) of the one part AND GH, of, etc. (hereinafter called “the debtor”) of the 
other part. 
WHEREAS the debtor is indebted to the creditors in several sums specified against their respective names 
in the schedule hereto ; 
AND WHEREAS the creditors have agreed to accept a composition of. ........... paisas in the rupee in full 
discharge of their said debts. 
NOW THIS DEED WITNESSES as follows : 
1. The debtor agrees on or before the............................ day of............................. to pay to each of creditors 

who shall execute this deed before that date the composition of............................. paisas in the rupee on 
his debt specified in the Schedule hereto. 

2. Each of the creditors hereby agrees to accept such composition in full satisfaction of his said debt. 
3. If such composition be duly paid each of the creditors hereby releases the debtor from his said debt. 
4. This release shall be binding and effectual though (not executed by all creditors and though) all or any 

of the non-executing creditors may be paid in full. 
5. If the said composition shall not be duly paid at the time and in manner aforesaid or if before 

the..................... day of................... the debtor shall have been adjudged insolvent then this deed shallbe 
void. 

IN WITNESS WHEREOF, etc. 

 

4.5 Hire - Purchase Deed  
 

Introduction  A contract of hire is a contract of bailment and is governed by the provisions of 
Chapter IX of the Indian Contract Act, 1872.  

 The system of acquiring ownership through an agreement of hire purchase helps in 
promoting sales especially consumer durables. 

  It affords facilities to acquire an asset to an intending purchaser who is unable to pay 
the full price of the asset at one time in lumpsum. 

  After making the payment of an initial amount in the form of part payment of the 
cost of the article, the purchaser pays the balance consideration money in 
monthly/quarterly instalments as may be settled.  
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 This initial payment generally covers 20 to 25 per cent of the value of the article being 
purchased on hire-purchase basis. On payment of all the instalments, the property in the 
article automatically passes on to the hirer. He has an option to return the article 
during the period of hire. 

Essential 
elements of 
hire purchase 

 The essential terms of hire purchase agreement are 

   a clause by which the owners agree to let and hirer agrees to hire the goods; 
and 

 a clause giving to the hirer a right to determine the hiring or return the goods; and  

 a clause giving the hirer a right or option to purchase the goods for a nominal 
sum at the end of the hiring 

Deeds of hire 
purchase 
agreements 

 The document for causing the transaction of hire is drafted in the form of an 
agreement.  

 The statutory rights and obligations provided in th 
 The Indian Contract Act, 1872 need not be provided in the agreement. All other 

conditions agreed upon between the seller and hirer should be mentioned in the 
agreement. In law the transaction of hire purchase is treated as an act of bailment and 
the provisions of the Contract Act are available to protect the rights and obligations of 
the hirer and the seller. But it should be drafted in conformity with the provisions of 
Indian Contract Act. 

 Two things that distinguish the hire-purchase agreement from an ordinary contract 
of sale are 

  (i) payment of instalments and 
  (ii) option to purchase the goods hired 

Minimum 
payment 
clause 

 In order to provide for depreciation of the article taken under the hire purchase 
agreement, it is usual to insert a “minimum payment” clause which provides that in 
the event of the determination of the agreement by the hirer or the owner the hirer 
shall be liable to pay 50 per cent of the total price after deduction of the instalments 
already paid by the hirer. 

Types of hire 
purchase 
agreement 

1. When the owner is unwilling to look to the purchaser of goods to recover the 
balance of the price, and the financier who pays the balance undertakes the 
recovery. In this form, goods are purchased by the financier the dealer, and the 
financier obtains a hire-purchase agreement from the customer under which the 
latter becomes the owner of the goods on payment of all the instalments of the 
stipulated hire and exercising his option to purchase the goods on payment of a 
nominal price. 

2. In the other form of transactions, goods are purchased by the customer, who in 
consideration of executing a hire-purchase agreement and allied documents 
remains in possession of the goods, subject to liability to pay the amount paid by 
the financier on his behalf to the owner or dealer, and the financier obtains a hire-
purchase agreement which gives him a license to seize the goods in the event of 
failure by the customer to abide by the conditions of the hire-purchase agreement. 

Stamp duty 
and 
registration 

A deed of hire-purchase is liable to stamp duty as an agreement under Article 5 of the 
Indian Stamp Act, 1899. Registration is not compulsory 
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 Chapter 5 

Drafting and Conveyancing 
Relating to Various Deeds 

and Agreements-III  

 

5.1 Deeds of Assignment 
 

Meaning   An assignment is a form of transfer of property and it is commonly used to refer 
the transfer of an actionable claim or a debt or any beneficial interest in movable 
property. 

 An assignment is thus a term which encompasses the transfer of rights held by 
one party i.e the assignor to another party i.e assignee.  

Types  1) Assignment of actionable claims 
2) Assignment of insurance policies 
3) Assignment of shares in a company 
4) Assignment of a Patent 
5) Assignment of a Registered Trade Mark 
6) Assignment of Copyright of a Book 

7) Deed of Sale of a Business and Assignment of Goodwill 
 

5.2 Assignment of Actionable Claim 
 

A transfer of an actionable claim is usually called an assignment thereof. Section 3 of the Transfer of 
Property Act, 1882 defines an actionable claim as: 
 “Actionable claim means a claim to any debt, other than a debt secured by mortgage of immovable 

property or by hypothecation or pledge of moveable property or 
  to any beneficial interest in moveable property not in the possession, either actual or constructive,  
 of the claimant, which the Civil Courts recognise as affording grounds for relief, whether such debt or 

beneficial interest be existent, accruing, conditional or contingent.” 
 

Specimen 
 

A Specimen of Deed of Assignment of Business Debts 
 

THIS DEED OF ASSIGNMENT made this………………… day of………………… between………………… 

son of……………………… resident of………………………… (hereinafter called “the Assignor”) of the 

one part, and…………………………, son of…………………………, resident of…………………………, 

(hereinafter called “the Assignee”) of the other part. 

WHEREAS the assignor has, for some time been carrying on the business of…………………………, in the 

course whereof the several persons whose names, addresses and occupations are mentioned in the 

Schedule appended hereto, have become lawfully debtors to him and so for the several sums of money 
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set opposite to their respective names; 

AND WHEREAS the assignor has contracted with the assignee for the absolute sale to him of the said 

business debts at………………………… and for the sum of Rs………………………… 

(Rupees…………………………). 

NOW THIS DEED W ITNESSES that in consideration of the sum of Rs………………………… 

(Rupees…………………………) now paid to the assignor by the assignee (the receipt whereof the 

assignor hereby acknowledges), the said assignor, as beneficial owner, does hereby transfer, sell and assign 

unto and to the use of the said assignee, all the several said debts, and sums of money specified in the said 

Schedule which are now due and owing to the assignor to have and to receive them for his absolute use 

and benefit with absolute power, authority and liberty to enforce payment thereof by suit or otherwise and 

that the assignor does hereby covenant with the assignee that all the several debts are lawfully due to him 

and the parties by whom they are payable are alive, and further that he has not entered into any 

arrangement with any of them and that the assignor shall at all times hereafter do, execute and perform 

all such and other acts, deeds, things, or writings as may be reasonably required for realization of the said 

debts, and further and better and more effectively transferring and/or assuring them or any of them in 

favour of the assignee. 

Schedule above referred to 

IN WITNESS WHEREOF the assignor and the assignee do hereto affix their signatures on the day, 

month and the year above mentioned at……………… (place). 

Witness                                                                                                                                                     

  

Witness  

 

5.3 Assignment of Shares in a Company 
 
 Section 44 of the Companies Act, 2013 defines the nature of property in the shares of a company. It lays 

down: “The shares or debentures or other interest of any member in a company shall be movable property, 
transferable in the manner provided by the articles of the company.” 

 A company cannot refuse to transfer shares except as provided by its articles*. 
 It is well settled that unless the articles otherwise provide, a shareholder has a free right to transfer his 

shares to whom he chooses. It is not necessary to look to the articles for a power to transfer, since that 
power is given by the Act.  

 It is only necessary to look to the articles of association to ascertain the mode of transfer and the 
restrictions upon it. 

 As between buyer (transferee) and seller (transferor) of shares, the buyer is entitled to all dividends 
declared after the contract of sale, unless otherwise agreed. Whatever may be the agreement, a transfer of 
shares after declaration of dividend, does not, as against the company, carry the dividend, even though the 
transfer may be cum-dividend. 

 

Specimen 

A Specimen of Deed of Assignment of Shares in a Company 

THIS ASSIGNMENT  is  made  this  …………………………  day of  ……………………  between AB,  son of 

……………, resident of………………………… (hereinafter called “the Assignor”) of the one part, and CD, 
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son of…………………………, resident of ………………………… (hereinafter called “the Assignee”) of the 
other part. 

THE DEED WITNESSES: 

That in consideration of the sum of Rs………………… (Rupees…………………) paid by the assignee to the 
assignor, the receipt whereof the assignor hereby acknowledges, the said AB hereby assigns, sells and 
transfers to the said CD………………… Equity Shares of Rs………………… each, fully paid up, bearing 
consecutive Nos……………… to………………… (inclusive), which stand in the name of the assignor in the 
Register of Members of…………………… Co. Ltd. TO HOLD the same to the assignee absolutely, subject 
nevertheless to the conditions on which the assignor held the same up to date. 

AND the assignee hereby agrees to take the said Equity Shares subject to such conditions. 

IN WITNESS WHEREOF the assignor and the assignee do hereto affix their respective signatures on the 
day, month and the year stated above. 

Witness:  

 

Witness:  

 

5.4 Assignment of Policy of Life Assurance 
 

 Insurable interest in the subject-matter insured is a pre-requisite of a contract of insurance and for the 
success of an insurance claim the assured or the claimant, as the case may be, must be interested in the 
subject-matter insured at the time of the loss. 

 An insurable interest in the subject-matter insured is a right which is capable of assignment. 
 An insurance policy may be transferred by assignment unless it contains terms expressly prohibiting 

assignment. It must be assigned before death in the case of a life insurance policy and it may be assigned 
either before or after loss in the case of a marine or good policy. 

 The assignee can sue on the policy of insurance in his own name and can defend an action on any ground 
available to the assignor.  

 The policy may be assigned by endorsement thereon or in other customary manner.  
 

Types of Insurance Risk 
 

Insuring risk to life of a person, and Covering various risks relating to goods. 

In this a sum of money is secured to be paid 

on the death of the person whose life is 

insured. 

In this there  is a contract whereby an insurer 

undertakes to indemnify the assured, his nominees, 

assigns, heirs and legal representatives against the 

loss of and/or damage to goods 

 

Specimen 

A Specimen of Deed of Assignment of Policy of Life Assurance 

THIS ASSIGNMENT made this………………… day of……………… between AB, son of……………………, 

resident of…………………… (hereinafter known as “the assignor”) of the one part and CD, son 

of……………… resident of………………… (hereinafter known as “the assignee”) of the other part. 

W HEREAS a policy of assurance being No………………………… for Rs………………………… 



Drafting and Conveyancing Relating to Various Deeds and Agreements-III  

 

5.4 

 
 
(Rupees…………………………) was issued by the Life Insurance Corporation of India on the life of the 

assignor on the………………………… day of………………………… to be paid to the assignor or to his 

executors, administrators or assigns after his death, subject to the annual premium of 

Rs…………………………; 

AND WHEREAS the said AB has agreed to transfer and assign to the said CD the said policy of assurance of 

a sum of Rs…………………… (Rupees………………); THIS DEED WITNESSES that in consideration of the 

sum of Rs…………………… (Rupees……………………) the receipt whereof the said AB hereby 

acknowledges, the said AB as beneficial owner, hereby transfers and assigns unto and to the use and for 

the benefit of CD the hereinbefore recited policy of assurance, and the sum of Rs…………………… 

(Rupees……………………) hereby assured and all the other moneys, benefits and advantages to be had, 

recovered or obtained under or by virtue of the said policy: 

TO HOLD the same unto and to the use of the said CD absolutely, subject to the conditions as to payment 

of future premiums and otherwise to be henceforth observed in receipt of the said policy: 

AND the said AB hereby covenants with the said CD that he, the said AB, shall not do, or knowingly suffer 

anything to be done, whereby the said policy may be rendered void or voidable or the said CD or his heirs, 

executors, administrators or assigns may be prevented from receiving the said sum of 

Rs………………………… (Rupees…………………………) or any benefit thereunder. 

IN WITNESS WHEREOF the assignor and the assignee do hereto affix their respective signatures on the 

day, month and the year stated above. 

Witness: Assignor 
Witness: Assignee  

 

5.5 Assignment of Policy of Patent 
 

Patents Act, 
1970 

 Patent is a right, granted by the Government under the Patents Act, 1970 to the 
grantee, of exclusive privileges of making or selling a new invention or process 
protected under the patent.  

 The Act confers upon the patentee the right to safeguard his property in the patent 
and sue the person who infringes upon his patent right. 

 Section 68 of the Act makes provision with regard to the assignment of patents.  

Agreement in 
writing  

An assignment of a patent or of a share in a patent, shall not be valid unless the same 
were in writing and the agreement between the parties concerned is reduced to the form 
of a document embodying all the terms and conditions governing their rights and 
obligations. 

Application 
file to 
Controller 

The application for registration of such document is filed in the prescribed manner with 
the Controller within six months from the execution of the document or within such 
further period not exceeding six months in the aggregate as the Controller on 
application made in the prescribed manner allows. 

 

Specimen 
 

A Specimen of Deed of Assignment of a Patent 
 

THIS DEED OF ASSIGNMENT is made on this…………… day of………………… between AB 
son…………………, resident of………………… (hereinafter called the “assignor”, which term shall include 
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his heirs, executors and assigns) of the one part and CD, son of………………… resident of………………… 
(OR IN THE ALTERNATIVE IF THE PATENTEE ASSIGNEE IS A COMPANY)………………… 
and………………… Co. Ltd. (hereinafter called the “assignee”/”company” incorporated under the 
Companies Act, 1956 having its Registered Office at…………………) of the other part under the terms and 
conditions set hereunder: 
 
WHEREAS the assignor has invented a process for the manufacture of………………… which was duly 
registered and entered in the Register of Patents bearing No………………… dated………………… and 
duly sealed in the Patent Office: 
 
AND WHEREAS the company is a company limited by shares incorporated under the Companies Act, 
2013 on………………… with an Authorised Share Capital of Rs…………… divided into…………… Equity 
Shares of Rs…………… each; 
 
AND WHEREAS it had been agreed between the parties to this Deed that in consideration of the 
assignment to be made by the assignor of his rights under the said Patent to the Company in the terms 
mentioned hereunder, for the sum of Rs………………… (Rupees…………………) to be satisfied by 
allotment of………………… Equity Shares to the assignor and/or his nominees as fully paid up: 
 
AND WHEREAS the directors of the Company in part-performance of the said agreement resolved in a 
Board meeting held on the………………… to allot the requisite number of Equity Shares at the direction of 
the assignor as specified in the Schedule attached hereto: 
 
NOW THIS DEED OF ASSIGNMENT WITNESSES: 
 
That in consideration of the premises and in accordance with the agreement aforementioned and on 
payment of the sum of Rs………………… (Rupees…………………) satisfied by the allotment 
of………………… Equity Shares in the Company as specified in the Schedule attached hereto at the 
direction of the assignor by the Company, each Share being credited as fully paid up (the allotment of 
which shares credited as aforesaid the assignor hereby acknowledges) the assignor, as beneficial and sole 
owner, hereby assigns unto the Company his title to the said patent and all benefits and advantages 
accruing therefrom and all rights and privileges attached thereto to hold unto the Company absolutely. 
 
The assignor covenants with the Company that he has not assigned or otherwise dealt with the said patent 
and that his title to the said patent subsists and that he has done nothing to prejudice the rights of the 
Company as transferee thereof to use the said patent exclusively. 
The assignor further covenants with the Company that he shall join the Company in applying to the 
Central Government or other authority at the expenses of the Company, for extension of the said patent 
and shall do his utmost in obtaining such extension to ensure for the benefit of the Company and shall do 
nothing to prevent the Company from securing the extension and user of the patent in the manner 
prescribed by law, without the payment of any further consideration by the Company to the assignor. 
 
The assignor further covenants with the Company that if during the currency of the said patent and the 
operation of the Company as a going concern, the assignor shall discover, invent or make any 
improvements in respect of the said invention or shall discover any other process or method for the 
manufacture of…………………, he will disclose the same to the Company and explain the new method of 
discovery to the Company and at the cost of the Company give such full particulars and exhibit and make 
such experiments as may enable the Company to make practical use of such method and discovery and 
join the Company in applying for patent for such new invention at the option of the Company and do all 
other acts and execute all such deeds as may be requisite therefor to vest in the Company all rights, title 
and interest in such new invention or improvement for the use and benefit of the Company. 
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IN WITNESS WHEREOF the parties aforesaid have set their respective hands in the presence of the 
witnesses hereunder. 
 
Witness:                                                                                                                                                                Assignor 
 
 
Witness:                                                                                                                                                 Assignee/Compan 
Note : In case the assignee is not a company the world ‘assignee’ will be substituted for „company‟ and other 
suitable modifications will have to be made Assignee  

 

5.6 Assignment of Policy Registered Trade Mark 
 

Trademark  A trademark Is a  
– recognizable sign,  
– design, or  
– expression  

 which identifies products or services of a particular source from those of 
others, although trademarks used to identify services are usually called service 
marks. 

 The trademark owner can be an individual, business organization, or any legal entity.  
 A trademark may be located on a package, a label, avoucher, or on the product itself. 

For the sake of corporate identity, trademarks are often displayed on company 
buildings 

Object  The object of trade mark law is to deal with the precise nature of the right which a 
person can acquire in respect of trade marks; 

 the mode of acquisition of such rights, the method of transfer of those rights to others, 
the precise nature of infringement of such rights, and the remedies available in 
respect thereof.  

 This branch of commercial law has undergone changes from time to time, with the 
changing pattern of business methods and practices.  

 Even the very concept of a trade mark and its functions have changed. One can, 
therefore, expect more changes to take place in course of time. 

Symbol 
 

Trademark may be designated by the following symbols: 
 ™ (the "trademark symbol", which is the letters "TM" in superscript, for 

an unregistered trademark, a mark used to promote or brand goods) 

 ℠ (which is the letters "SM" in superscript, for an unregistered service mark, a mark 
used to promote or brand services) 

 ® (the letter "R" surrounded by a circle, for a registered trademark) 

Assignment 
of trade mark. 

 Section 37 of the Trade Marks Act, 1999 deals with the power of registered proprietor 
of a trade mark to assign his rights in the trade mark. 

 Section 38 of the Act further lays down: “Notwithstanding anything in any other law 
to the contrary, a registered trade mark shall, subject to the provisions of this Chapter, 
be assignable and transmissible, whether with or without the goodwill of the business 
concerned and in respect either of all the goods or services in respect of which the trade 
mark is registered or of some only of those goods or services.” 

 Section 39 An unregistered trade mark, according to Section 39 of the Act, shall not be 
assignable or transmissible except along with the goodwill of the business concerned. 

 
 
 
 

https://en.wikipedia.org/wiki/Sign_(semiotics)
https://en.wikipedia.org/wiki/Design
https://en.wikipedia.org/wiki/Expression_(language)
https://en.wikipedia.org/wiki/Good_(economics_and_accounting)
https://en.wikipedia.org/wiki/Service_(economics)
https://en.wikipedia.org/wiki/Service_mark
https://en.wikipedia.org/wiki/Service_mark
https://en.wikipedia.org/wiki/Service_mark
https://en.wikipedia.org/wiki/Business_organizations
https://en.wikipedia.org/wiki/Juristic_person
https://en.wikipedia.org/wiki/Packaging_and_labeling
https://en.wikipedia.org/wiki/Label
https://en.wikipedia.org/wiki/Voucher
https://en.wikipedia.org/wiki/Corporate_identity
https://en.wikipedia.org/wiki/Trademark_symbol
https://en.wikipedia.org/wiki/Trademark_symbol
https://en.wikipedia.org/wiki/Unregistered_trademark
https://en.wikipedia.org/wiki/Service_mark_symbol
https://en.wikipedia.org/wiki/Service_mark
https://en.wikipedia.org/wiki/%C2%AE
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Specimen 

A Specimen of Deed of Assignment of a Registered Trade Mark 

THIS DEED OF ASSIGNMENT made between AB, son of…………………, resident of………………… 

(hereinafter called the “assignor”) of the one part and CD, son of………………… resident 

of………………… (hereinafter called the “assignee”) of the other part. 

WHEREAS the said AB is the owner of a Trade Mark Number………………… duly registered in the 

Register of Trade Mark maintained by the Trade Marks Registration Office at…………………; 

AND WHEREAS the said AB has made actual and bona fide use of the said Trade Mark in India in relation to 

the toiletry goods manufactured by him at his factory in………………… 

NOW THIS DEED OF ASSIGNMENT WITNESSES that in pursuance of the said agreement and in 

consideration of the said sum of Rs……………… (Rupees………………) paid by the said CD to AB, the 

receipt whereof the said AB hereby admits/acknowledges and confirms, he the assignor AB do hereby 

grant, transfer and assign upon the terms hereinafter mentioned, the exclusive use and all benefits of the 

aforesaid Trade Mark in relation to the goods of toiletry manufactured by him at his factory 

at………………… 

AND the said assignor hereby covenants with the assignee that he will not infringe nor use a mark identical 

with the Trade Mark hereby assigned nor use another Trade Mark nearly resembling it as to be likely to 

deceive or cause confusion, in the course of trade, in relation to the goods in respect of which it is 

registered and in a manner as to render the use of this Trade Mark likely to be taken either as being a use of 

the said Trade Mark or to import a reference to the assignor. 

AND the assignor further covenants that he, the assignor shall, at the cost of CD or any person claiming 

through him, do or cause to be done any other act, deed or thing as may be required for more perfectly 

assuring the aforesaid assignment. 

IN WITNESS WHEREOF the parties aforesaid have set their respective hands in the presence of the 
witnesses hereunder.  
 
Witnesses 
 
witnesses 

 

5.7 Assignment of Copyright of a Book 
 

Assignment 
of Copyrights 

 Copyright is a right given by the law to creators of 
– Literary 
– Dramatic 
– Musical 
– Artistic 
– Producers of cinmatographic  films and  
– Sounds recording. 

 Copyrights includes right of reproduction, communication, to the public, adaption 
and translation of the work. 

Section 18 of 
the Act deals 
with the 

(1) The owner of the copyright in an existing work or the prospective owner of the 
copyright in a future work may assign to any person the copyright either wholly or 
partially and either generally or subject to limitations and either for the whole term 
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assignment of 
copyrights 

of the copyright or any part thereof; 
Provided that in the case of the assignment of copyright in any future work, the 
assignment shall take effect only when the work comes into existence. 

(2) Where the assignee of a copyright becomes entitled to any right comprised in the 
copyright, the assignee as respects the rights so assigned, and the assignor as 
respects the rights not assigned, shall be treated for the purposes of this Act as the 
owner of copyright and the provisions of this Act shall have effect accordingly. 

(3) ………………………” 
With regard to the mode of assignment, Sub-section (1) of Section 19 of the Act prescribes: 
“No assignment of the copyright in any work shall be valid unless it is in writing signed 
by the assignor or by his duly authorised agent.” 

 

5.8 Assignment of Business and Goodwill and Other Rights and Interests 
 

 Goodwill is an intangible asset. It is easy to describe but difficult to define. 

  It represents the value to a business attaching to all the factors, internal and external, which enable it to 
earn a differential return of profit on the capital employed; that is, a better return than that which arises 
in other comparable businesses, having regard to the nature, size, location and risk inherent in such a 
business, and which is capable of being enjoyed by a successor. 

 Goodwill has been variously defined by different commercial pundits. Some definitions are: “The 
goodwill of a business is the advantage, whatever it may be, which a person gets by continuing to carry 
on, and being entitled to represent to the outside world that he is carrying on a business, which has been 
carried on for some time previously.” 

 Goodwill is an intangible, but not necessarily a fictitious asset, representing the value - however difficult 
its appraisement may be - to its owner, of benefits arising from the business in question, such as the sole 
right to enjoy the profits of the business, and, where goodwill has been acquired, the sole right of 
succession to the advantages of the business which have been built up in the past. Goodwill arises 
mainly:ddd 
– by personal reputation of the owners; 
– by reputation of the goods dealt in; 
– by site monopoly or advantage; 
– by access to sources of supply, e.g., large quotas; 
– for patent and trade-mark protection; 
– effectiveness of publicity 

 

5.9 Partnership Deeds 
 

Nature and 
Meaning 

 Partnership is an association of two or more like minded persons formed with a 
common objective to establish a lawful business house of their choice with the idea 
of earning profits.  

 Partnership is defined in Section 4 of the Partnership Act, 1932 as a relation between 

persons who have agreed to share profits of business carried on by all or any one 

of them acting for all. Partnership requires three elements – 

– an agreement entered into by all persons concerned; 

– distribution of the profits of business; and 

– management of the business by all or any one or more of them acting for 

all, i.e., mutual agency. 

 A partnership is distinguishable from associations e.g., clubs, societies, co-
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operative bodies and incorporated companies. 

 The real intention and conduct of the parties appearing from the  

 written agreement, or  

 verbal agreement together with surrounding circumstances are the tests of 

partnership [Cox v. Hickman (1860) 8 HLC 268]. 

 Persons who have entered into partnership with one another are called 

individually partners and collectively a firm, and the name under which their 

business is carried on is called the firm name (Section 4 of the Indian 

Partnership Act, 1932). 

 A partnership agreement usually makes provisions for the duration of the 

partnership or for its determination. Where no such provision is made the 

partnership is “partnership at will” 

Who can be 
partners 

 The word “person” in Section 4 of the Indian Partnership Act, 1932 contemplated 
only natural and legal persons. (Duli Chand v. C.I.T., AIR, 1956) 

 When the Karta of a Joint Hindu Family enters into a partnership with strangers 
the other members of the family do not ipso facto become partners (Firm Bhagat 
Ram v. Comm. of Excess Profits Tax,) 

 A minor cannot be a partner in a firm but, with the consent of all the partners, he 
can be admitted to the benefits of partnership (Section 30). 

 Two partnership firms cannot enter into partnership as such but its partners can 
certainly form a new partnership. However, a partnership firm may be a member 
of an association or company licenced under Section 8 of the Companies Act, 
2013. 

Registration of 
Partnership Firm 

 Registration of partnership firm has been made optional under the provisions of 
Section 58 of the Indian Partnership Act, 1932 

 . Consequences of non-registration of a partnership firm are set out in Section 69 
of the Partnership Act. 

 An unregistered firm cannot enforce a right or claim arising out of a contract against 
any third party. 

Registration of 
Partnership Firm 
under the 
Income-tax Law 

 Registration of partnership under the Income-tax Law is distinct from registration 
of firm under the Partnership Act. Rule 22 of Income-tax Rules, 1962 provides that 
an application for registration of partnership firm should be accompanied with an 
instrument of partnership specifying the apportionment of shares of profit and 
losses of the business amongst the partners of the firm.  

 This registration is required to be renewed every year under the orders of the 
concerned Income-tax Officer. 

 Important 
provisions 
regarding 
partnership 

 The partnership is based on contract. This contract may be made either orally or 
in writing or even may be inferred from the course of dealing between the 
partners. 

  In order to avoid all disputes relating to terms of partnership, it is suggested that 
a written document containing terms and conditions of partnership be executed 
between the partners.  

 The deed is executed by all the partners and is drafted as an agreement to carry 
on certain business in partnership on certain terms and conditions. 

Partnership 
Deed/How Made 

As a draftsman of the partnership deed one should be extra careful to understand and 
properly incorporate in partnership deed the terms relating to the following: 
(1) Name and place of business. 
(2) Duration of the partnership. 
(3) Shares of each partnership in the profits and losses of the business. 
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(4) The management of the business. 
(5) Nature of principal work agreed to be carried on in partnership. 
(6) Number of partners and initial capital employed by each one of them. 
(7) Provision and the manner for raising future capital, if required. 
(8) Work distribution, if any, of each of the partners. 
(9) Obligation of partners who are members of a partnership firm. 
(10) Operation of Bank Accounts. 
(11) Withdrawal by partners. 
(12) Accounting system of the business. 
(13) Whether place of business belongs to partnership or any individual partner. 
(14) Division/Devolution of goodwill of the business in case of dissolution of 

partnership. 
(15) Distribution of assets and liabilities amongst partners at the time of dissolution 
(16) Provisions for bringing in or admitting new partners. 
(17) The effect of the death of a partner, whether his heirs will take his place, or the 

partnership will be continued by the remaining partners or it will stand 
dissolved. 

Introduction of a 
new partner 

 Introduction of a new partner is a matter of agreement between the partners 
(vide Section 31 of the Partnership Act, 1932. Also see Section 42 of the said Act). 

 Introduction of a new partner in the existing partnership brings in a change in 
the constitution of the firm. A new partner cannot be admitted to the existing 
partnership except with the consent of all the existing partners of the firm but 
subject to any contract to the contrary between such partners. The person so 
admitted as a new partner in the existing partnership shall not be liable for any 
act of the firm done before he became a partner. 

Dissolution of 
partnership 

When jural relation between all the partners inter se is snapped, this constitutes 
dissolution of the firm. Dissolution of a firm may take place: 
(1) Without the intervention of the Court. 
(2) With the intervention of the Court. 
Dissolution without the intervention of the Court may take place: 
(a) by agreement between the parties, 
(b) by the adjudication as insolvent of all the partners or of all the partners but one. 
(c) by the business of the firm becoming unlawful, 
(d) subject to agreement between the partners: 

(i) by the expiry of the term fixed, 
(ii) by the death of a partner, 
(iii) by the insolvency of a partner, 
(e) by notice in writing in case of partnership at will. 

Dissolution with the intervention of the Court may be made on any of the grounds 
contained in Section 44 of the Partnership Act. The mere incoming or outgoing of 
partners does not dissolve the firm. 

 

Specimen 
 
Deed of Partnership between two Partners 
(To be executed on Rs. 15/- Non Judicial Stamp Paper) 
 
THIS INDENTURE OF PARTNERSHIP IS MADE ON the………………… day of………………… 2013 
Between A.B. ………………… S/o………………… R/o………………… aged………………… (hereinafter 
called the „First Party‟)  
AND 
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C.D………………… aged………………… years, son of………………… resident of………………… 
(hereinafter called the „Second Party‟). 
 
WHEREAS the parties hereto have agreed to commence business in partnership and it is expedient to have 
a written instrument of partnership. 
 
WHEREAS the parties hereto have mutually agreed to carry on the business of………………… (here 
describe the business) at………………… (here specify the place or the principal place of business) and to 
share the profits and losses of the said business in partnership between themselves and they have with that 
object constituted themselves into a firm of partners under the name and style of M/s………………… (here 
give the name of the firm). 
 
The terms and conditions agreed to by and between the parties hereto witnesses: 
1. The duration of the firm shall be, to begin with, a period of………………… years or such further or 

lesser period as the parties may choose to mutually agree. 
2. The capital of the firm for the time being is fixed at Rs.………………… (Rupees…………………) only 

which has been contributed by the partners as follows namely: 
First Party………………… 
Second Party………………… 
(In case minor is admitted to the benefits of the partnership the capital contributed by him, if any) 
Provided that the partners may by mutual agreement increase or decrease the capital and their 
respective contributions thereto. The partners by mutual consent may raise capital by way of loans if 
considered expedient. 

3. The partners shall distribute the net profits and bear the losses in the following ratios: 
First Party……………… 
Second Party………………… 

4. The partner, shall be entitled to withdraw out of the profits, money not exceeding Rs………………… 
in each month adjustable against the account of the respective partners at the time of annual 
accounting. 

5. The First party shall make available to the firm the shop premises in which the business of the firm 
shall be carried on, situated at………………… and which shop or premises is in his occupation as a 
tenant from month to month paying a monthly rent of Rs………………… to Shri………………… and 
shall hereafter hold the said shop or premises in trust for the partnership for which rent shall be paid 
out of the partnership from the date mentioned in para 1 above. 

6. The said rent, and all taxes, duties, repairs and outgoings in respect of the said shops or premises or 
other place or places of business of the partnership shall be paid out of the partnership. 

7. No apprentice, clerk or servant shall be employed or dismissed without the consent of all the partners. 
8. The firm shall regularly maintain in the ordinary course of business a true and correct account of all its 

incoming and outgoings and also all its assets and liabilities in proper books of accounts which shall 
ordinarily be kept at the firm‟s place of business. 

9. Immediately after each………………… day of………………… in every year, the partners shall take an 
account and valuation of the effect, credits and liabilities of the partnership. Such accounts and 
valuations shall after mutual examination be drawn up in duplicate and signed by the partners, we 
shall each retain a copy. The entries in such signed accounts shall be final and binding between the 
parties. The profits or loss, as the case may be, shall be divided as aforesaid, after the signing of such 
account. 

10. The authority of the partners, individually shall be limited to the following: 
(a) No partner shall individually purchase goods for the partnership without consulting the other 

and obtaining his consent for purchases of the value exceeding Rs…………………. 
(b) No partner shall singly bind the partnership by taking any loan or raising any money whether 

with or without security to the extent of more than Rs………………… 
(c) No partner shall commit the partnership without obtaining the written consent of the other, to 
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any undertaking which involves the partnership financially to the extent of more than 
Rs………………… 

(d) All law suits shall be filed and defended by the partnership by the partners acting jointly in all 
cases which involve the partnership financially to the extent of more than Rs………………… 

11. The partnership shall be deemed to be continuing on the admission of a fresh partner or partners, 
provided the admission is on the terms herein laid down and is approved by all the partners. 

12. Every partner shall be entitled to dissolve the partnership in the event of the other committing breach 
of the conditions herein covenanted. The partnership may be dissolved by a notice in writing sent by 
registered post to the address herein given or such address as may be registered from time to time 
with the Registrar of Firms. On the dissolution of the firm under this clause the expelled partners shall 
not be liable for any loss incurred as from the date of dissolution. But no profit or loss shall be paid or 
become payable except at the time of annual accounting. 

13. On the bankruptcy of any partner or on notice being given to either partner under clause 12 above or 
on the death and there being no major legal representative willing or capable to take the place of the 
deceased partner the partnership shall terminate. The share of such partner may be purchased by the 
remaining partner(s) at a valuation to be made by arbitrators or their umpire as hereinafter mentioned. 
The price shall be paid in 3 equal six monthly instalments. The tenancy right of the first party shall be 
valued at………………… years‟ rental. 

14. Upon the determination of the partnership by afflux of time, or upon its determination by any other 
partner then, as soon as convenient, a full and general account of valuation shall be taken of the 
property and assets and liabilities of the partnership and the property and the assets put to sale and 
the debts realised and the creditors paid. The net proceeds in cash shall be equally divided between 
the then partners or the partners and the legal representative or representatives of the deceased 
partner; PROVIDED always, that if the proceeds are less than the liabilities the loss shall be made 
good in equal shares by the then partner, or the legal representative or representatives of any deceased 
partner. 

15. If at any time any dispute, doubt or question shall arise between the partners, or their representatives 
either on the construction of these presents, or respecting the accounts, transaction, profits or losses of 
the business or otherwise in the relation to the partnership then every such dispute, doubt or question 
shall be referred to arbitrators chosen by each of the partners and the representatives of their umpire 
to be appointed in the manner provided by law and such reference shall in all respect, as to the mode 
and consequence thereof conform to the provisions in that behalf contained in the Arbitration and 
Conciliation Act, 1996 or any statutory modification thereof.  

 
IN WITNESS WHEREOF the said A.B. and C.D. have hereto at………………… signed the day and the year 
first above mentiond. 
 
WITNESSES: 
 
                                                                                                                                                                     A.B. 
 
 
                                                                                                                                                                     C.D. 
Note : There may be more than two partners in a firm. In that case, the number of parties may be accordingly 
increased in the first para of the partnership deed and the said para may be drafted as given below: 
“THIS DEED OF PARTNERSHIP is made the……………………………. day of……………………………. 
2013 Between A.B., aged…….. etc. (hereinafter called the “First Party”) AND C.D., aged……. etc. 
(hereinafter called the “Second Party”) of the second part AND E.F., aged…….. etc. (hereinafter called the 
“Third Party”) of the Third Part.” 
Thereafter, the terms and conditions as mentioned in the above Model Form, with suitable modifications, 
should be given. 
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Deed extending Period of a Partnership 
 

THIS DEED OF AGREEMENT is made the……………………………. day of……………………………. 2013 
BETWEEN A.B., C.D. and E.F. AND WITNESSES as follows: 
That each of the said A.B., C.D. and E.F. do hereby agree with the others of them, jointly and severally, in 
the manner following, that is to say: 
That the said A.B., C.D. and E.F. will remain and continue partners together in the said trade or business 
of……………………………. for the further term of……………………………. years to be counted from 
the……………………………. day of……………………………. 2007 the day on which the original deed of 
partnership shall expire, upon such and the same terms and conditions, and with, under and subject to 
such and the same covenants, provisions and agreements as are expressed and contained in the said 
original deed of partnership to which this agreement is appended, and to which the said partners hereto, 
their respective legal representatives would have been subject or liable, if the said deed of partnership and 
the partnership thereby created, and the several covenants, declarations, provisions and agreements 
therein mentioned and contained had been made or entered into for the term of ten years instead of the 
term of five years. 
 
IN WITNESS whereof the said A.B., C.D. and E.F. have hereto at……………………………. by way of a 
supplementary deed executed these presents on the day and the year first above mentioned and appended 
the same to the original deed of partnership, deed……………… 
 
WITNESSES: 
Sd/- A.B. 
 
Sd/- C.D. 
 
Sd/- E.F 

 
Dissolution Deed 

 
THIS DEED OF DISSOLUTION is made and entered into at Gurgaon this ……… day of ……. , 
BETWEEN:  
(1) Sh. ………… S/o Sh. ………….., R/o ……………,  hereinafter referred to as the Party of the First Part 

and  
(2) Sh. ………… S/o Sh. …………… R/o ………………., hereinafter referred to as the Party of the Second 

Part,  
 
WHEREAS the parties hereto were carrying on business of transport in partnership under the firm name 
and style of M/s. ………………., as per Deed of Partnership dated …………., with effect from ………. day 
of ……….... at …………... the parties hereto have agreed to dissolve the said Partnership firm by mutual 
consent. AND WHEREAS the parties hereto are desirous of reducing into writing the term and conditions 
of the dissolution of the said partnership firm. 
 
NOW THIS DEED OF DISSOLUTION WITNESSETH AS FOLLOWS : 
 
1. That the partnership under the Deed of Partnership dated …………….., being carried under the name 

and style of M/S. …………………. shall be deemed to have been dissolved by mutual consent with 
effect from the close of  31st March ……….. 

2. That the all of the existing business, assests and liabilitits  of the said partnership firm will be taken 
over by the party of the Second Part i.e. Sh. Virender Shokeen and the share of first party will be 
paid/adjusted as per their mutual consent.  
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3. That both of the said parties has assured the other and warrants that except as recorded in the books of 

accounts and papers of the partnership, each of them has not received, collected or discharged or 
compromised any claim, demand or other credit due or to become due to the partnership or acurred 
any obligation that may now or hereafter directly or indirectly charge or effect the partnership or any 
of its property. 

4. That each of the parties hereto have agreed to assure that they shall execute any other deed or deeds or 
releases to further assure the carrying into effect the terms agreed to herein but at the expenses of 
requisitioning party. 

5. That each of the parties hereto hereby mutually releases the other from the terms and conditions, 
proceedings, claims or otherwise arising out of or in respect of the said firm and from all affairs, 
business transactions, outstanding, credits and demands in respect thereof. The parties hereto have 
agreed to settle their accounts as per Balance Sheet as on 31st March‟…………..  

6. Notwithstanding anything stated hereby or provided in these presents, it is hereby agreed by and 
between the parties hereto that all the parties hereto in due course shall pay their respective liabilities if 
any for Income tax, Service Tax, or any other tax in respect of the profits or income made by the said 
partnership firm in proportions to their respective shares prior to the date of dissolution as aforesaid 
and shall and will justly, indemnify and keep indemnified each other, their respective heirs, executors 
and administrators and their estates and effects from and against all claims, demands, actions, 
proceedings that may be made, adopted or taken and against all costs, charges and expenses that may 
be incurred in respect thereof. 

7. That on the written consent from the other party, any of the party can open a new prop. business by 
name of  “Shree Radhey Car Carriers” 

 
IN WITNESS WHEREOF the parties hereto have set and subscribed their respective hands on the 31st  
day of March’ 2009 first hereinabove written.  
  
Partners 

1. 
 
2.  

 
Witness  
 
1.     
 
2. 
 

Notice to Dissolve Partnership 

To 
…………………………………… 
…………………………………… 
Pursuant to the articles of the partnership entered into between yourself and me on…………………. I 
hereby give you notice that I intend to terminate the partnership now subsisting between us with effect 
from………………… 
Dated: 
Place: 
 

Notice to Dissolution of Partnership for Insertion in a Newspaper 
 
Notice is hereby given that the partnership lately subsisting between us the undersigned (A, B & C of etc.) 
carrying business as………………… at………………… under the style or firm of A, B & C has this day been 
dissolved by mutual consent (or is dissolved by effluxion of time). All debts due to and owing by the said 
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late firm will be received and paid by the said A, who will continue to carry on the said business under the 
same style and firm. 
Dated: 
 Sd/-  
A,  
B  
C. 
 

Notice to Determine Partnership at Will 
To 
Messrs C and D of………………… 
I hereby give you notice that I intend to dissolve the partnership, subsisting between us under the Articles 
of Partnership dated………………… from the day of………………… 
 
Sd/- 

 

5.10 Trust Deeds 
 

Introduction A trust is defined in the Indian Trusts Act, 1882 as an obligation annexed to the 
ownership of property, and arising out of a confidence reposed in and accepted by the 
owner, or declared and accepted by him for the benefit of another or of another and 
the owner 

Author of the 
trust  

The person who reposes or declares the confidence is called the „author of the trust‟ 

Beneficiary The person who accepts the confidence is called the „beneficiary‟. 

Trust property The subject matter of the trust is called the „trust property‟ or the „trust money‟. 

Trustee The person or persons who manages/manage the trust property or trust money is/are 
called the „trustee/trustees‟ of the trust. 

Instrument of the 
trust 

The instrument by which the trust is declared is called the „instrument of trust‟ 

The breach of the 
trust 

The breach of any duties imposed on the trustee by any law for the time being in force 
is called „breach of trust‟ 

Object of the trust  Section 4 of the Indian Trusts Act, 1882 provides that the object of the trust must be 
lawful. The purpose of the trust is lawful unless it is: 
– forbidden by law, or 
– is of such a nature that, if permitted, it would defeat the provisions of any law, 

or 
– is fraudulent, or 
– involves or implies injury to the person or property of another, or 
– the Court regards it as immoral or opposed to public policy. 

 Every trust of which the purpose is unlawful is void. And where a trust is created 
for two purposes, of which one is lawful and the other unlawful, and the two 
purposes cannot be separated, the whole trust is void. 

 Any property which is transferable can be a subject of a trust whether it be 
immovable or movable.  

Creation of trust The deed creating a trust should contain in reasonable certainty, among others, the 
following: 
 an intention to create a trust; 
 the purpose of the trust; 
 the beneficiaries; 
 names of the trustee/s; 
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 trust property; 
 unless the author is himself a trustee transfer of the legal ownership of the property 

to the trustee; and 
 duties, rights and liability of the settler, trustee and the beneficiary 

Extinction and 
revocation of 
trust 

Section 77 if Indian trust Act, 1882 provides that trust is extinguished  in  
 its purposes is completely fullfiled 
 its ourposes becomes unlawful. 
 The fulfillment of its purposes becomes impossible  by destructionof the trust 

property or otherwise. 
 The trust being revocable is expressly revoked. 

Debenture Trust 
Deeds 
 

 Companies in the course of their normal business borrow funds by various 

modes, one such mode being the issue of debentures. An issue of debentures is 

usually secured by a trust deed, whereunder movable and immovable properties 

of the company are mortgaged in favour of the trustees for the benefit of the 

debenture holders. The trust deed so created, as in the case of a trust, should 

specify all the details which have been mentioned earlier. 

 In addition, the usual important conditions of debenture trust deeds may be stated 
as follows: 
– The trust deed usually gives a legal mortgage on block capital and a floating 

security on the other assets of the company in favour of the trustee on behalf 

of the debenture holders. 

– The trust deed gives in detail the conditions under which the loan is advanced. 
– The trust deed should specify in some detail the remuneration payable to the 

trustee, their duties and responsibilities in relation to the trust property. 

 It also gives in detail rights of debenture holders to be exercised through the 

trustees in case of default by the company in payment of interest and principal as 

agreed upon. 

How to draft 
trust deed  

 An instrument of trust is drafted either as a deed poll or as a regular deed 

between the author of trust and the trustee 

 Where trustees are strangers and a transfer of property is involved, it is better to 

draft the deed as a deed between the author of trust and the trustees. 

 Where the author is to be the trustee himself and the deed requires a mere 

declaration of trust, it is drafted as a deed poll. 

 No specific words are necessary, but, whatever the words used, the deed should 

contain with reasonable certainty the matters mentioned under the heading 

„Creation of Trust‟ 

 If the author is himself the trustee, he declares in the operative part that he 

“dedicates” or “sets apart” the property in trust for such and such purpose and 

constitutes himself as the trustee. 

 The intention is expressed clearly in the recitals of the deed and in the operative 

part also. If the trustee is a stranger the property is transferable to him “upon 

trust”. 
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Specimen 
 

Trust Deed 
(Provident Fund) 

 
THIS deed OF trust is made this………..day of 2005 between X Co. Ltd. having its registered office at…… 
(hereinafter called the company) of the one part and AB, CD and EF all are residing at and/or working 
for gain at (hereinafter called the trustees) of the other part. 
 
WHEREAS the company intends to create a Provident Fund for the benefit of the employees and whereas 
it is necessary to execute a declaration of trust in respect of the contribution of the company and of the 
contributories to the fund. 
This deed witnesses and it is hereby agreed and declared as follows: 
1. That the above-named persons, viz., (1) AB (2) CD and (3) EF are hereby appointed as the trustees for 

administering the Provident Fund of the COMPANY and the income thereof as provided in the rules 
in force for the time being. 

2. That the trustees shall stand possessed of the existing fund as also all contributions made in future 
from time to time with all accumulations to the said fund upon trust for the benefit of the employees 
of the company according to the rules of the fund a copy whereof is attached hereto. 

3. That this trust shall not be revocable except with the consent of all contributories to the fund. 
4. That the money for the time being constituting the fund shall be invested by the trustees in any one or 

more of the following securities: 
(a) In promissory notes, debentures, stock or other securities of any local Government or of the 

Government of India. 
(b) In bonds, debentures and annuities charged on the revenues of India. In stock or debentures of, or 

shares in, Government and other companies the interest whereon shall have been guaranteed by 
the Government of India. In debentures or other securities for money issued, under the authority 
of any Central Act or Act of a Legislature established in the States of India, by or on behalf of any 
Municipal Body, Port Trust or City Improvement Trust in any Presidency town. On a first 
mortgage of immovable property situate in the States of India: Provided that the property is not a 
leasehold for a term of years and that the value of the property exceeds by one-third, or, if 
consisting of buildings, exceeds by one-half of the mortgage money. 

5. Provided that in execution of the trust and in performance of his duties and powers hereunder 
conferred no trustee shall be made liable for any loss caused to the trust arising by reason of any 
improper investment made bona fide and in good faith or for the negligence or fraud of any agent 
employed by them or by reason of any error of judgment or act, default, mistake or omission done in 
good faith and under bona fide belief by any trustee or by reason of any other matter or thing except 
wilful and individual wrong or fraud on the part of the trustee who is sought to be made liable. 

6. The trustees shall be appointed by the company, and shall administer the fund and the income thereof 
as provided in the rules for the time being in force. 

7. The number of trustees shall be not less than three nor more than seven. A trustee shall continue in 
office until he dies or becomes insolvent or is removed or withdrawn by the company, from the trust 
or resigns his office as trustee, and upon the happening of any such event the COMPANY may 
nominate and appoint a successor who shall thereupon be and become a trustee in the place of such 
trustee so ceasing to be a trustee. On the appointment of a new trustee or new trustees, the number of 
trustees may be increased notwithstanding that there shall be no vacancy. The company shall not be 
bound to fill a vacancy in the number of trustees provided that the number of trustees shall not be 
reduced to less than three. The company may, in its absolute discretion, appoint an additional trustee 
or trustees notwithstanding that no case for appointing a new trustee may exist to be a trustee or 
trustees of the fund jointly with the continuing trustees. 

8. The trustees shall at each meeting of the TRUSTEES elect one of the TRUSTEES present to be 
Chairman of the meeting. Questions arising at meetings of trustees shall be decided by a majority of 
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votes and, in case of an equality of votes, the Chairman of the meeting shall have a casting vote. 
9. Three of the TRUSTEES shall be a quorum. The TRUSTEES may from time to time by a resolution or 

resolutions under their signatures authorise any one or more of them to sign and endorse for transfer 
or for conversion or for payment, Government Promissory Notes, and Bonds, Treasury Bills and other 
securities-issued by the Government of the India or any State Government or by any Municipality or 
Improvement Trust or other local authority or any other securities held by the trustees or to sign or 
endorse 
cheques, drafts, interest, warrants or receipts for interest. The fund shall be exclusively managed and 
administered by the TRUSTEES in accordance with these rules, and the decision of the trustees upon 
any question relating to the fund or any rights or benefits in connection 
therewith or generally upon the interpretation of any provision of these rules shall be absolutely final 
and binding on all subscribers, their executors, administrators, representatives, widows or relatives 
and the employers.  

10. The costs, charges and expenses of administering the fund and of the determination of any question 
arising under these rules or otherwise including expenses incurred by the trustees in the discharge of 
their duties shall be charged to the funds and may be properly paid therefrom from time to time. Any 
decision of the trustees may be given under the hand of any one or more of them. 

11. The trustees shall have power to employ any person or persons (including any one or more of their 
number) to do any secretarial, legal, accountancy or other work which they may consider necessary or 
expedient in connection with the management of the fund or the funds thereof and to pay in addition 
to all other proper disbursements all ordinary or reasonable charges out of the fund or the funds. 

12. Every subscriber shall subscribe to the fund at the rate of 10 per cent, of his monthly salary or wages 
and such percentage shall be deducted from his salary at the time of payment thereof and shall, as 
soon as practicable, be paid to the trustees who shall credit the same to the account of the employee in 
the books of the fund. 

13. The company may at any time on three months' notice to the subscribers increase the rate of 
subscription up to but not exceeding 12 1/2 per cent, of their monthly salaries and on similar notice 
the company may reduce the rate of subscription, but not below 71/2 per cent of such monthly 
salaries. Provided nevertheless that the subscriptions of an employee in any year shall be a definite 
proportion of his salary for that year. Subject to the previous approval by the Commissioner of 
Income-tax, the trustees shall, with the approval of the Board of Directors, be competent to vary, alter, 
omit, modify or add to the rules of the provident fund. 

14. In the event of any vacancy by reason of resignation, death or otherwise in the office of a trustee, the 
company shall appoint a new trustee in the vacancy so caused. But the surviving trustees shall, 
notwithstanding such vacancy, be competent to administer the fund. 

 
IN WITNESS whereof the parties above-named have hereunto affixed their seals and subscribed their 
names the day and the year first above-written. 
 
Signed, sealed and delivered by 
 
Mr,……..pursuant to 
Board Resolution dated   
of X Co. Ltd. in the presence of: 
Signed, sealed and delivered by AB,  
CD and EF the trustees as a token  
of acceptance in the presence of: 
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 5.11 Gift 
 

Section 122 of the 
Transfer of Property 
Act, 1882 

 Gift‟ is the transfer of certain existing movable or immovable property made 
voluntarily and without consideration,  

 by one person, called the donor, to another, called the donee, and  
 accepted by or on behalf of the donee.  
 Such acceptance must be made during the life time of the donor and while he is 

still capable of giving. If the donee dies before acceptance, this gift is void. 

Registered 
Instrument 

 For the purpose of making gift of immovable property, the transfer must be 
affected by a registered instrument signed by or on behalf of the donor and 
attested by at least two witnesses. 

 For the purpose of making gift of movable property, the transfer may be 
affected either by a registered instrument signed as aforesaid or by delivery. 
Such delivery may be made in the same way as goods sold may be delivered. 

Existing property  Gift should be made only for the existing property as gift of future property is 
void under Section 124 of the Transfer of Property Act, 1882. Because gift of 
future property is mere promise and cannot be enforced. 

Revocation of gift  Section 126 of T.P. Act, 1882 prescribes the circumstances when a gift may 
be suspended or revoked.  

 As per Section 126, the donor and donee may agree that on the happening of 
any specified event which does not depend on the will of the donor a gift 
shall be suspended or revoked, but a gift which the parties agree shall be 
revocable wholly or in part at the mere will of the donor is void, wholly or in 
part as the case may be. 

  A gift may also be revoked in any of the cases (save want or failure of 
consideration) in which, if it were a contract it might be rescinded.  

 Save as aforesaid a gift cannot be revoked. Gift in India are regulated by 
personal law, usages and customs.  

 Under Hindu Law a gift once completed is binding upon the donor and it 
cannot be revoked by him unless it was obtained by fraud or undue 
influence [Ganga Baksh v. Jagat Bahadure (1896) 23 Cal - 15]. But the rules 
of Muslim Law are different. Section 126 of T.P. Act, 1882 for revocation of 
gift cannot be applied to Muslims. 

 

A Muslim can revoke a gift even after delivery of possession except in following cases  
(1) when the gift is made by a husband to his wife or by a wife to her husband; 
(2) when the donee is related to the donor within the prohibited degrees 
(3) when the gift is Sadaka (made to a charity or for a religious cause) 
(4) when the donee is dead; 
(5)  when the thing given has passed out of the donees’ possession by sale, gift or 

otherwise; 
(6) when the thing given is lost or destroyed; 
(7) when the thing given has increased in value; 
(8) the thing given is so changed that it cannot be identified;  
(9)  when the donor has received some thing in exchange for the gift. 

. 

Onerous  
 

 Section 127 states that where a gift is in the form of a single transfer to the same 
person of several things of which one is and the others are not, burdened by an 
obligation,  

 the donee can take nothing by the gift unless he accepts it fully. 
 Where a gift is in the form of two or more separate and independent transfers 

to the same person of several things, the donee is at liberty to accept one. 

Stamp duty and  The value of the property gifted must be set forth in the deed of gift. Stamp Duty 
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registration is payable on gift deed as on the conveyance as per amount of value of the 

property as mentioned in the deed or as per market value of such property 
whichever is greater as per Article 23 of the Indian Stamp Act, 1899. 

  If the value of the property is intentionally omitted or under-valued with a 
view to defraud the revenue, prosecution may be invited under Section 64 of 
Indian Stamp Act (Muhamad Muzaffar Ali ILR 44 Allahabad 339 FB). Further, 
penalty provisions under Gift-tax Act may also be attracted. 

 Gift deed of immovable property is compulsorily registrable as per Section 123 
of the Transfer of Property Act and Section 17(i)(a) of the Registration Act, 
1908, whatever may be the values. 

How the deeds of 
gift are made 

 The gift deed should be drafted as a deed of transfer with recitals if necessary.  
 There is no consideration involved in gift as such no mention is required to be 

made of the same in the gift deed. 
  However, the words “natural love and affection” is generally expressed in all 

cases of gift to relations, and “consideration of esteem and regard” is expressed 
when the gift is in favour of same person for whom the donor has regard e.g. 
when the donee is his religious preceptor. 

 But for a Company these intra-personal characteristic may be necessary. A 
Company may make gift to honour a person for his outstanding achievements in 
social life if so authorised under its memorandum and articles 

 

Specimen 
 

Deed of Gift for Love and Affection 
 
THIS GIFT is made on the……………………. day of……………………. BETWEEN AB, etc. (caled “the 
donor”) AND CD, etc. (called “the donee”). 
 
WHEREAS the donor is owner of the property described in the Schedule and out of his paternal affection 
for his daughter, the donee, is desirous of making a gift of the said property to the donee at the time of her 
marriage. 
NOW THIS DEED WITNESSES AS FOLLOWS: 
1. In consideration of the natural love and affection of the donor for the donee, the donor transfers to the 

donee free from encumbrances ALL the property described in the Schedule TO HOLD the same to the 
donee absolutely for ever. 

2. The donee accepts the transfers. 
 
IN WITNESS WHEREOF, etc., 
 

The Schedule above referred to 
Signed, sealed and delivered 

AB 
CD 

 

Deed of Gift of Property for Particular Purpose 
 

THIS GIFT is made the……………………. day of……………………. BETWEEN AB of, etc. (hereinafter 
called “the Donor”) of the one part, and CD of, etc. (hereinafter called “the Donee”) of the other part. 
WHEREAS the donee intends to start a school in his village……………………. for the education of girls 
AND 
whereas the donor is desirous of donating the land fully mentioned and described in the Schedule hereto 
to be used as a site for the said School. 
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NOW THIS INDENTURE WITNESSETH that in pursuance of the said pious wish and desire and as a 
patron of the proposed school to be started by the donee, the donor do hereby and hereunder freely and 
voluntarily grant, convey, transfer, give, assign and assure unto and to the use of the donee and his 
successor ALL THAT, etc., etc., to be used solely and exclusively for the purpose of a site for construction 
and accommodation of the proposed girls‟ school TO HAVE AND TO HOLD the same so long as the same 
shall be used and occupied as a site and/or building of the school AND THAT the donee accepts the gift of 
the said property hereunder made solely and exclusively for the purpose hereinbefore indicated subject to 
the condition hereunder provided. 
 
THIS INDENTURE FURTHER WITNESSETH that it is expressly agreed and understood by and between 
the parties that this gift of land will stand ipso facto revoked in the event the land hereunder given is not 
used for the purpose of the intended school for which the same is given within a period of one year from 
the date of these presents or in the alternative the said school is abolished or shifted elsewhere or 
amalgamated with some other institution when and in all or any such event or events the land with all 
buildings and structures, if any erected thereon, shall revert to and revest in the donor or his heirs, 
executors, administrators and representatives and shall form part of his former estate as if this deed of gift 
was never executed nor intended. 
 
And it is further agreed by and between the parties that in case the land is acquired by the Government, 
the donee or his successors, including any person or persons managing the school, shall invest the 
compensation money to be awarded in purchase of another land or building to be used solely and 
exclusively for the school unless otherwise directed by any court of competent jurisdiction. The estimated 
value of the property is Rs……………………. 
 
IN WITNESS WHEREOF the donor has executed this deed of a gift and delivered the same to the donee 
who has also executed the same in token acceptance thereof the day, month and year first above written. 
  

The Schedule above referred to 
Signed, sealed and delivered 

AB 
CD 

 

Deed of Gift of Land in Trust to Charity 
 

THIS DEED OF GIFT made the……………………. day of……………………. BETWEEN AB of etc. 
(hereinafter called “the Donor”), of the one part, and CD of etc., and EF of, etc. (hereinafter called “the 
Trustees”) of the other part. 
 
WHEREAS it is proposed to erect a serai for the use of travellers, and a committee has been constituted to 
raise subscriptions for construction of the building and creation of the endowment. 
 
AND WHEREAS the trustees are members of such committee: AND WHEREAS the donor has agreed to 
contribute the piece of land hereinafter described in the schedule below as a site for such serai : 
 
NOW THIS DEED WITNESSES that in pursuance of such pious wish and desire and as a patron for the 
proposed serai the said AB does hereby freely, voluntarily and absolutely and subject to the condition 
hereunder imposed grant; convey transfer and give unto and to the use of the said CD and EF and their 
successors inoffice, as trustees as aforesaid. ALL THAT, etc., (describe the property) and valued at 
Rs……………….. TO HAVE AND TO HOLD the same as trustees upon trust hereinafter mentioned. And 
it is hereby AGREED AND DECLARED by and between the parties hereto that the trustees and their 
successors in office shall from time to time and at all times hereafter stand possessed of the land hereby 
conveyed and building or buildings to be erected thereon IN TRUST to be used solely and exclusively as a 
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serai for food and shelter of the travellers all thorugh the year free of any charge or other contribution. 
AND it is hereby further agreed and declared that in case the object of the gift fails; or in the event serai is 
closed or shifted anywhere or used for any purpose contrary to law or against religion or if the object of 
the gift is frustrated otherwise for any reason whatsoever - this gift will stand ipso facto revoked and the 
property shall in that event revert to and revest in the donor or his descendants as may remain alive with 
all improvements thereon free from any claim on that account as if 
the gift was never made nor intended unless otherwise directed in an appropriate action by a court of 
competent jurisdiction. 
IN WITNESS WHEREOF etc., 
 

The Schedule above referred to 
Signed, sealed and delivered 

AB 
CD 
EF 
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Chapter 6 

Drafting and Conveyancing 
Relating to Various Deeds 

and Agreements-IV  
 

 

6.1 Writs  

 

Writs meaning   Writs are extra ordinary remedies in cases where there is either no remedy 
available under the ordinary law or the remedy available is inadequate.  

 Articles 32 and 226 of our Constitution empower anyone, whose rights are 
violated, to seek writs, Under Article 32; the Supreme Court can be moved for 
enforcement of fundamental right only. 

 However, under Article 226. High Court can be moved for enforcement of any 
right including fundamental right. 

Types of writs Habeas corpus  The words ‘habeas corpus’ literally means ‘to have body. It is a 
remedy available to a person who is confined without legal 
justification.  

 Through this writ, the court let it know the reasons for detention 
of the person and if there is no justification, order the authority 
concerned to se the person free. 

  The writ of habeas corpus, thus, entails the authority to 
produce the person before the court.  

 The applicant of this writ may be the prisoner or any person on 
his behalf to safeguard his liberty. It seeks immediate relief from 
unlawful detention whether in prison or private custody 

Mandamus  Mandamus literally means a command. This writ of command 
is issued by the Supreme Court of High court when any 
government, court, corporation or any public authority has to 
do a public duty but fail to do so.  

 To invoke the performance of such duty this writ of mandamus 
is issued, It should be noted that it should not be discretionary 
duty of the authority which is challenged.  

 It should be a compulsory one; the applicant too should have a 
legal right to enforce such performance. 

 It may further be noted that this writ can not be issued against 
President or the Governor 

Prohibition  Writ of Prohibition is issued by a superior court to subordinate 
court preventing latter from usurping the jurisdiction which is 
legally not vested in it. 

  The writ lies in both for access of jurisdiction or absence of 
jurisdiction. 

  It is generally issued before the trial of the case or during the 
pendency of the proceeding but before the order is made.  
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 It may be noted that this writ is available against judicial and 
quasi-judicial body. 

Certiorari  The writ of certiorari is available to any person whenever 
anybody of persons having legal authority to determine 
questions affecting the rights of subjects and having the duty to 
act judicially, acts in excess of its legal authority.  

 The writ removes the proceedings from such body to the High 
Court in order to quash a decision that goes beyond the 
jurisdiction of the deciding authority. 

Writ of Quo 
Warranto 

 The term „Quo Warranto‟ means “What is your authority”. 
Whenever any public office is held by any one not qualified to 

hold it, it can be challenged by this writ by any person. 
  An order issued by the court to such an authority to explain 

under what valid grounds he is holding such a post. 
  It is found on investigation that he is not entitled to be office; 

the court may restrain him from acting in the office and declare 

the office to be Vacant. The writ of quo-warranto to issue when:  
– The office is public and of substantive nature;

– The office is created by the State or by the Constitution 

itself; and

– The respondent must have asserted his claim to the office
 

Specimen 
 

In the High Court of…………………… at…………………… 
Civil Original (Extra-ordinary) Jurisdiction 

Civil Writ Petition No…………………… of 2018 
In the matter of: 
JKL S/o……………… R/o…………………… former employee (Inspector Grade-I) in the Respondent-
Company. 

…Petitioner 
1. XYZ Company Ltd., a company wholly owned by the Govt. of India and having its registered office 

at…………………… through its Chairman. 
2. Managing Director of the above Company 

…Respondent 
 

Civil Writ Petition against the order dated…………………… passed by the Managing Director, 
respondent 
No. 2 herein, by which the services of the petitioner as an employee of the respondent-company have 
been termina 
ted. 

May it please the Hon’ble Chief Justice of the High Court of ………… and His Lordship’s companion 
Judges.                                            
 
The Petitioner 
 
MOST RESPECTFULLY SHOWETH: 
1. That the petitioner is a citizen of India and is therefore entitled to enjoy all the rights guaranteed by the 

Constitution of India. 
2. That respondent No. 1 is a company registered under the Companies Act, 2013 having its registered 

office at…………………… 
The respondent-company is wholly owned by the Government of India and is, thus, an instrumentality 
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of State is given in Annexure 12 of the Constitution 
3. That the petitioner was an employee of the respondent-company, having been appointed as a Sub- 

Inspector Grade-I on…………………… 2018 and he continued to work, earning one promotion also. 
4. That on…………………… 2018  respondent No. 2 herein abruptly issued the impugned order  

dated……………… terminating the services of the petitioner and the petitioner came to be relieved of                
hisduties the same day. A copy of the impugned order is annexed hereto and marked as ANNEXURE-1. 

5. That on a bare reading of the impugned order it becomes clear that the order has been issued on the 
basis of some alleged misconduct on the part of petitioner, but no inquiry under the relevant rules has 
been held before the passing of the order. 

6. That the petitioner has not committed any act that could be termed to be an act constituting       
misconduct. 

7. The impugned order is being assailed on the following, amongst other, 
 

GROUNDS 
7.1 That the petitioner being a permanent employee of the respondent-company, his services could not    

be derminating without holding an enquiry under the rules applicable to the employees of the 
company. 

7.2 That the principles of natural justice have been contravened by the respondents in not giving to the 
petitioner any opportunity of being heard. 

7.3 That the impugned order is otherwise also erroneous and unsustainable, as it does not contain any 
reason and is a non-speaking order. 

7.4 That the impugned order is arbitrary and contravenes Article 14 of the Constitution. 
7.5 ………………………………………… 
7.6 ………………………………………… 

 
8. That the petitioner has not filed any petition other proceedings relating to the matter at this petition in 

any other court. 
PRAYER 

In the facts and circumstances stated above the petitioner prays that a direction in the form of a writ of quo 
warranto and mandamus or any other appropriate writ be issued quashing the impugned order and 
reinstatingthe petitioner in service with all consequential benefits including back wages. 
It is further prayed that the respondent be burdened with costs. 

                                                                   PETITIONER 
 

THROUGH 
Dated……………………   
Counsel 
Mr.…………………… 
 
 
Note -The Writ petition must be supported by an affidavit of the petitioner. 
 

6.2 Special Leave Petitions (SLP) 
 

Article 136, the 
Constitution of 
India 

Gives power to the Supreme Court to grant special permission or leave to an 
aggrieved party to appeal against an order passed in any of the lower courts or 
tribunals in India. 

Meaning of SLP  SLP means that an individual takes special permission to be heard in appeal 
against any high court/tribunal verdict.  

 It is not an appeal but a petition filed for an appeal. So after an SLP is filed, the 
Supreme Court may hear the matter and if it deems fit, it may grant the ‘leave’ and 
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convert that petition into an ‘appeal’.  
 SLP shall then become an Appeal and the Court will hear the matter and pass a 

judgment. 

SLP can be 
presented under 
following 
circumstance 

 It can be filed against any judgment or decree or order of any high court /tribunal 
in the territory of India, or 

 It can be filed in case a high court refuses to grant the certificate of fitness for 
appeal to Supreme Court of India. 

Time limit to 
file SLP 

 It can be filed against any judgment of a high court within 90 days from the date of 
judgment, or 

 It can be filed within 60 days against the order of a high court refusing to grant the 
certificate of fitness for appeal to Supreme Court 

Who can file 
SLP 

 Any aggrieved party can file an SLP against the judgment or order of refusal of grant 
of certificate. 

SLP to the 
Supreme Court 
under Article 
136 
(Discretionary 
power) 

 Appeal to Supreme Court is not a matter of right but it is matter of privilege which 
only the Supreme Court will grant to any individual if there exists an important 
constitutional or legal issue involved. Appeals are regulated by the Constitution of 
India and Supreme Court Rules, 2013. 

 

Specimen 
 
In the matter of: 
 
ABC Company Ltd., a company registered under the Companies Act, 1956 through……… 
Chairman/Managing Director, the company having its registered office at…………… 

                                                                                                                    …Petitioner 
Versus 

1. …………………… S/o…………………… R/o…………………… 
2. Union of India through the Secretary, Ministry of Corporate Affairs, New Delhi. 
3. The Registrar of Companies…………………… 

                                                                                                                …Respondents 
May it please the hon’ble chief justice of india and his lordship’s companion judges of the supreme court. 

 
The petitioner-appellant-(company) 

                                                             
MOST RESPECTFULLY SHOWETH: 
 
1. That the petitioner is a company duly incorporated under the provisions of the Companies Act, having 

its    registered office at…………………… and is challenging by way of this Special Leave petition the 
judgment and order of the High Court of…………………… dated ..................... in proceeding under 
Section …………………… of the Companies Act, 1956. 

2. That the questions of law involved in this matter are as follows: 
(a) Whether the High Court has fallen into error in taking the view that……………………? 
(b) Whether it would be a good ground for winding up of the petitioner-company that two of its 

directors are not on speaking terms and there is, thus, a deadlock in the administration of the affairs 
of the company. 

or 
[Here state any other ground that has been taken by the respondents or any of the respondents 
seeking the relief of winding up of the company from the High Court or any other relief 
……………………]. 
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(c) Whether………………………………………… 
3. That respondent No. 1 herein had filed a petition before the Hon’ble High Court of…………………… 

seeking the relief…………………… which petition was contested by the petitioner-company inter alia on 
the grounds that…………………… 

4. That the High Court after hearing the parties through their respective counsel allowed the said petition, 
holding that sufficient grounds had been made out for winding up of the petitioner-company (or any 
other relief claimed in the petition before the High Court). 

5. That the aforesaid findings and the final judgement/order of the High Court are assailed on the 
following, amongst, other. 

                                                                               GROUNDS: 
5.1 That…………………… 
5.2 That…………………… 
5.3 That…………………… 

 
6. That the petitioner has not filed any appeal or other proceeding relating to this matter in this Hon’ble 

Court or any other Court. 
 
                                                                                 RELIEF 
The petitioner-company accordingly prays that this Hon’ble Court be pleased to grant Special Leave to 
Appeal in the matter and to allow the appeal, set aside the impugned judgement/order passed by the High 
Court and dismiss the petition filed by the respondent (No. ……………………) in the High Court. 

                                                                                                                               Petitioner 
                                                                  

AFFIDAVIT 
IN THE HON’BLE SUPREME COURT OF INDIA 

 
IN THE MATTER OF: 
…………………… 

                                                                                                                                    …Petitioner 
Versus 

1. …………………… 
2. …………………… 
3. …………………… 

                                                                                                                                 …Respondent 
                                                                               AFFIDAVIT 
I, ……………………company through the petitioner in the Special Leave Petition titled as above do hereby 
solemnly affirm and state as under: 
1. That I am the Chairman/Managing Director etc. of the petitioner-company and am fully aware of and 

conversant with the relevants facts concerning the matter in issue in this petition. 
2. That the contents of the accompanying Special Leave Petition are true and correct to the best of my 

knowledge and belief. 
3. That no relevant fact has been concealed or kept back in the S.L.P. 
I, further solemnly affirm at…………………… (place) this the……………… day of…………………… that the 
above averments are true and correct. Nothing has been kept back or concealed. 

                                                                                                                                 Deponent 
 

6.3 Opinion Writing 
 

Introduction  An opinion is a professional’s written response to client’s instructions to advise in 
writing.  

 It follows that it must contain advice.  
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 Professionals do not advise someone simply by telling them what to do, but 
supplement it with the basic reasoning behind it.  

 Advising is inextricably bound up with and is part of the mental attitude with 
which professionals approach opinion writing, with the thinking process that 
precedes the actual writing of the opinion, and with the writing process 

Why legal 
opinion is 
needed 

 Interpretation of statutes or documents 
 Advise a transaction structure 
 Opinion for guidance of decision makers in commerce, industry or government 
 Opinion to Lenders on enforceability of Finance Documents 
 Opinion for Investors for compliance by Target Companies 
 Opinion on Foreign Direct Investment 
 Determining provision for contingent liabilities or determination of contingent 

assets 
 Merits or demerits of legal proceedings 
 Provision for contingent liabilities or Identification of contingent assets 
 Initiating civil or criminal proceedings 
 Drafting a pleading 
 Preparation for trial of arbitral or legal proceeding 
 Ascertain compliance level for issue of securities and identification of risk factors 

for investors 
 Valuation of business 

Formulation of a legal opinion 
The mental 
attitude 

 The mental attitude required to write a good opinion, or give good advice, is that 
of a practitioner as opposed to an academic. 

  The approach required is a practical approach not an academic approach. The 
practical approach is something to be developed and acquired, and defining it 
does not necessarily help. But, the four fundamental principles to remember to 
develop the right mental attitude at all times are:- 
– You are dealing with a real situation. 
– The facts are more fundamental than the law. 
– The law is a means to an end. 
– Answer the question. 

The thinking 
process 

The next stage in writing an opinion is the thinking process. It involves the 
following stages:- 
(a) Read and digest your Instructions:- Find out exactly what your instructions are, 

what is required of you, what the case is about, what are the basic facts and 
what your client actually wants to know. 

(b) Answer the primary question:- have a clear idea of what your client wants to 
know if you are to address your mind the right issues and give proper advice. 
Your objective is after all, to tell your client what he or she wants to know. 

(c) Digest & organise the facts:- The first thing to do is to digest and organise the 
facts. There will be facts in any case which are relevant and pertinent to the case 
and facts which are not.. 

(d) Construct a legal framework:- Once the facts are at your finger tips, a legal 
framework needs to be constructed into which these facts can be logically 
slotted.. 

(e) Look at the case as a whole:- What should also be borne in mind throughout 
the planning stage is the opponent’s case. A legal opinion will be useless if it 
considers the client’s case in isolation. Evidential issues must also be 
considered.. 

(f) Consider your advice:- What your client needs is good practical advice, so you 
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should also consider the practical steps that you advise your client to take. 

The writing 
process 

 Simply knowing your opinion, knowing the answer, does not mean the writing 
process is a mere formality.  

 The legal opinion should be written following a structure. It should be entitled 
OPINION or ADVICE and contain the title of the case in the heading.  

 At this point, many legal opinions will set out the main conclusions and advice 
and the overall opinion. This is good practice as it will encourage focus 
throughout the legal opinion and the reader will be able to read the following 
paragraphs knowing where they are leading. A percentage chance of success 
can be included in this section if appropriate. 

 The subsequent paragraphs should set out your reasons for reaching the legal 
opinion which you do in the opening paragraphs. This is where the legal 
structure will come in. Each issue should be taken in its logical order. Each 
section should include your opinion on that issue and the reasons for it. 

 There are certain rules of structure which ought to be followed for the sake of 
consistency in legal opinions. One example of these is that liability should be 
dealt with before quantum in civil claims. If there are two or more defendants 
take each of the defendant’s liability in turn before turning to quantum. 

 The concluding paragraph of a legal opinion ought to be a ‘Next Step’ paragraph 
advising what needs to be done to strengthen the client’s case 
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Chapter 7 

Drafting of Agreements 
under The Companies Act 

 

 

7.1 Promoter       Sec. 2(69) of the Companies Act, 2013 
 
Promoter‖ means a person – 
(a) Who has been named as such in a prospectus or is identified by the company in the annual return 

referred to in section 92; or 
(b) Who has control over the affairs of the company, directly or indirectly whether as a shareholder, 

director or otherwise; or 
(c) in accordance with whose advice, directions or instructions the Board of Directors of the company is 

accustomed to act: 
Provided that nothing in sub-clause (c) shall apply to a person who is acting merely in a professional 
capacity; 
 

7.2 Pre-incorporation Contracts  
 

Meaning   Pre-incorporation Contracts are contracts purported to be made on behalf of a 
company before its incorporation. 

 Before incorporation, a company is non-existent and has no capacity to contract. 
 A contract, by a promoter purporting to act on behalf of a company prior to its 

incorporation, never binds the company because at the time the contract was 
concluded, the company was not in existence. 

 The promoters alone, therefore, remain personally liable for any contract they 
purport to make on behalf of the company. 

 A company also cannot ratify a contract entered into by the promoters on its behalf 
before its incorporation. 

 It cannot by adoption or ratification obtain the benefit of the contract purporting to 
have been made on its behalf before it came into existence, as ratification by the 
company when formed is legally impossible. 

 The pre-incorporation agreements entered into by the promoters acting on behalf 
of the intended company with third party cannot always be avoided for various 
reasons. These agreements affect the operations of the incorporated company. 
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Specimen  

A Specimen of Promoters’ Contract for the Purchase of an Industrial Plot for setting up Industrial 

Unit of the Proposed Company ABC Ltd. 

THE AGREEMENT made on…………………. day of…………………. between Mr. A, son of 

Mr…………………. resident of…………………., Mr. B, son of Mr…………………. resident 

of…………………. and Mr. C, son of Mr…………………., resident of………………….‘ (hereinafter 

referred to as ―promoters‖) of the one part which expression shall, unless repugnant to the context 

include their heirs, legal representatives and assigns and Mr. ―V‖ son of Mr…………………. 

resident…………………. (hereinafter referred as ―Vendor‖) of the other part, which expression shall, 

unless repugnant to the context, include his heirs, legal representatives and assigns. 

WHEREAS the promoters have been engaged for quite sometime in the past in promoting and forming a 

company to be known as ABC Ltd., which name has been made available to the promoters by the 

Registrar of Companies…………………., consequent upon which they have filed with the Registrar 

memorandum of association and articles of association for registration of the company; 

AND WHEREAS the memorandum and articles of association of the proposed ABC Ltd., empower the 

company and its directors to enter into agreements on its incorporation on the lines of the agreement 

entered into by the promoters for the purchase of land, plant, machinery, equipment and for hiring the 

services of persons required for and in connection with the formation and incorporation of the company; 

AND WHEREAS the Vendor is the absolute owner of industrial plot of land measuring…………………. 

and situated at…………………. and is desirous of selling the same; 

AND WHEREAS the promoters and desirous to buy the said plot of land for the proposed company ABC 

Ltd. to set up an industrial unit on its incorporation. 

NOW IT IS AGREED AND DECLARED BETWEEN AND BY THE PARTIES AS FOLLOWS: 

That the said vendor shall sell and the promoters shall purchase the industrial Plot No…………………. 

situated in the…………………. Industrial Area, ………………….bounded on North by…………………., 

on South by…………………., on East by…………………., and on West by…………………. in consideration 

of the payment, by the promoters on the date of this agreement, of the sum of Rs…………………. and the 

balance of Rs…………………. on the date of the appearance of the vendor and the promoters before 

the Sub- Registrar…………………. at the time of registration of the deed of sale to this agreement. 

The vendor shall satisfy the promoters or ABC Ltd., if incorporated by then, about the title of the vendor to 

the aforesaid piece of land within one month of the execution of this agreement and the promoters or 

their attorney shall be entitled to ask for such information as may be necessary to ascertain the title of the 

vendor and the vendor shall be bound to allow inspection of the title deeds relating to the plot of land at his 

place within two months of the date of this agreement. On the satisfaction of the .promoters as to the title of 

the vendor in respect of the said plot of land, the parties shall complete the transaction of the sale within six 

months of the date of this agreement. 

The parties shall bear the expenses of sale equally. The purchaser shall pay to the vendor the expenses 

for purchase of stamp, a fortnight before the expiry of the period fixed for this agreement for completion 

of the sale and the promoters shall also at the same time deliver to the vendor a draft of the deed of sale 

which the vendor shall, if in proper form, execute at his expense in favour of the purchasers and present 

the same for registration on or before the date fixed for the completion of the sale transaction. 
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The vendor shall deliver actual possession of the plot of land to the promoters or the company on the date 

of payment of the balance of the price aforementioned and shall do all other acts that may be necessary 

or requisite to effectually put the promoters or ABC Ltd., as the case may be, in such possession. 

In case there found to be any error or misdescription in area or the boundaries or the other specifications 

of the plot of land agreed to be conveyed to the promoters of ABC Ltd. or ABC Ltd., as the case may be, 

corresponding decrease or increase in price relating to the area and rectification of misdescription of the 

specification relating to boundaries etc. shall be permissible, and shall not form any ground for avoiding 

this agreement for sale of the plot of land. 

IN WITNESS WHEREOF the parties aforementioned have signed this deed of acceptance of the terms 
thereof. 

1. Witness Vendor 

2. Witness Purchasers/Promoters of the Company 

ABC Limited, under incorporation. 

 A 

 B 

 

Agreement by Company Adopting  Contract Made on Its Behalf  Before its in Corporation 

This Agreement made at New Delhi on this………………. day of………………. 2018 between Shri A of 

the 1st part, Shri B of the Second part and AB & Co. Ltd. (hereinafter referred to as ‗the company‘) of the 

third part. 

Whereas after the execution of the contract on 10th July, 2018 (hereinafter referred to as ―the said 

contract‖) between Shri A, the vendor, and Shri B, on behalf of the company, the said company AB & Co. 

Ltd. has been incorporated under the Companies Act, 2013. 

Now it is hereby agreed by and between the parties hereto as under: 

1. The said contract dated 10th July, 2014 is hereby adopted by the company and shall be binding on the 

said Shri A and on the company in the same manner and shall take effect in all respects as if the 

company had been in existence at the date of the agreement. 

2. Shri B who actually signed on behalf of the proposed company shall be discharged from all liability 

under the said contract as the company had adopted and ratified the said contracts. 

In witness whereof the parties hereunto have put their hands and signatures and the company has 

caused its common seal affixed in the presence of Shri……………. and Shri……………. two directors 

who have set their respective hands and signatures the day and year first herein above written in terms of 

the Resolution passed in its Board of Directors in their meeting held on……………. 

Common 

Seal 
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7.3 Underwriting and Brokerage Agreements   
Sec. 40 of the Companies Act, 2013 

 
A company to pay certain commissions and prohibits the payment of all other commissions, discounts etc. 
The company may exercise the powers of paying commissions conferred by sub-section (6) of section 40, 
provided that the rate per cent. or the amount of the commission paid or agreed to be paid shall be 
disclosed in the manner required by that section and rules made thereunder. 
1. The rate or amount of the commission shall not exceed the rate or amount prescribed in rules made 

under sub-section (6) of section 40. 

2. The commission may be satisfied by the payment of cash or the allotment of fully or partly paid shares 
or partly in the one way and partly in the other. 

 

Specimen 
 

Specimen Agreement for Acting as Broker to an Issue 
 

Name and address of the firm of brokers who agree to act as brokers. 
 
Ref. No………………                                                                                                                        Date……………… 
 
The Board of Directors 
(Name and address of the company 
for whose public issue the firm 
agrees to act as broker) 
 
Dear Sir(s), 
 
Re: Proposed public issue of……………… (type of security) Shares/ Debentures of Rs…………… each for 
cash at par of……………Ltd. 
 
We, the undersigned, hereby testify and consent to act as Brokers to the Issue of……………… 
Shares/Debentures of Rs……………… each for cash at par as captioned above by……………… Ltd. and to 
our name being inserted 
as Brokers in the prospectus which the company intends to issue in respect of the proposed issue of capital 
and we hereby authorise the said company to deliver this consent to the Registrar of Companies………… 
pursuant to Section 40(6) of the Companies Act, 2013. 
As required under Rule 13 of the Company (Prospectors and Allotment of Secreteries) Rules, 2014, we are 
agreeable to accept one and a half per cent on the issue price as brokerage on allotment made in respect of 
applications bearing our rubber stamp as brokers. 
 
Thanking you, 
Yours faithfully, 
For……………… 
 

Specimen Underwriting Agreement 
Name and address of the firm of brokers 

who agree to act as underwriters. 
(Letter form) 

 
Ref. No………………                                                                                                                     Date……………… 
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The Board of Directors 
(Name and address of the company 
for whose public issue the firm 
agrees to act as underwriter) 
Dear Sir(s), 
 
Re: Proposed Public Issue of Equity Shares 

 
We, hereby record the terms on which we (hereinafter referred as ―underwriters‖) have agreed to 
underwrite……………… Equity Shares of the aggregate nominal value of Rs……………… out of the total 
issue of……………… Equity Shares to be offered to the public at Rs……/- each for cash at par. 
1. The prospectus as approved by the underwriters will be delivered to the Registrar of Companies 

……………… on or before……………… for registration in accordance with the provisions of Rule 13 of 
the Company (Prospectors and Allotment of Secreteries) Rules, 2014. Sufficient number of copies of the 
prospectus and application forms shall be printed and made available to the underwriters, brokers and 
members of the public who intend to apply for the Equity Shares as soon as possible thereafter. 

2. Underwriters shall be entitled to arrange sub-underwriting with respect to their respective 
commitments for their own account on terms to be arranged at their discretion with their sub-
underwriters. 

3. If by the closing date of the subscription list or such earlier date as may be agreed to by the 
underwriters, the Equity Shares offered to the public are not subscribed in full by the public and the 
application money payable in respect thereto is not received by you, you will within 14 days or such 
extended time as may be agreed to by the underwriters, notify the underwriters in writing as to the 
amount/number of Equity Shares which have not been so subscribed. The underwriters shall within 21 
days after the receipt of such intimation apply for and subscribe such unsubscribed amount/number of 
Equity Shares and pay or procure to be paid the money payable on application in respect of such 
Equity Shares in proportion that the amount underwritten by each of them bears to the total amount of 
the issue. 

4. In determining the amount/number of Equity Shares to be taken up by the underwriters the following 
factors shall be taken into consideration: 
(a) In no circumstances will the underwriters be liable to take up Equity Shares more than the amount 

underwritten by them. 
(b) All applications made before the closing of the subscription list by the underwriters, or on forms of 

application bearing the stamp of the underwriters, and not withdrawn in the meantime shall be 
taken into account in pro tanto reduction of the liability of the underwriters under this 
underwriting agreement. 

(c) After scrutiny of the applications received, the total shortfall shall first be allocated among all 
persons who have underwritten the issue and who have not fulfilled their quota, in proportion to 
the amount underwritten by each of them. 

(d) Credit shall be given to each underwriter who has not fulfilled his quota in relation to applications 
made by members of the public independently proportionately to the amount underwritten by 
each underwriter, any amount or such credit being in excess of the commitment of any 
underwriter being similarly shared proportionately by the others. 

5. Subject to the terms of the prospectus, you will allot Equity Shares for which applications have been 
received as soon as possible and despatch Equity Share Certificates within six months of such 
allotment. 

6. In consideration of the underwriting you will, within 14 days from the date on which we shall have 
fulfilled our obligation, pay the underwriters a commission at the rate of two and a half per cent on the 
issue of the amount/ number of Equity Shares underwritten by the underwriters. 

7. Notwithstanding anything stated above the underwriters shall have the option to be exercised by them 
at any time prior to the date fixed finally for publication of the ―Announcement‖ of terminating 
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underwriting arrangement in the event of a complete breakdown or dislocation of business in the 
financial markets of the cities of Calcutta, Bombay, Madras and Delhi due to war, insurrection, civil 
commotion or any other serious or sustained or political or industrial disturbances or if the whole 
present basis of Stock Exchange prices in any such city should undergo substantial change through the 
occurrences of such catastrophe or similar event at present not foreseen. In the event of underwriters 
exercising such option they shall be released from all obligations arising out of the underwriting 
agreement. 

8. Our offer is valid subject to your subscription list opening on or before……………… 
 
Please acknowledge receipt of this letter and intimate to us your acceptance of the terms and conditions 
mentioned above. 
 
Thanking you, 
Yours faithfully, 

 

For……………… 

 

7.4 Shareholders’ Agreements (SHA) 
 

Introduction   SHA are quite common in business. In India shareholder‘s agreement have gained 
popularity and currency only lately with bloom in newer forms of businesses.  

 There are numerous situations where such agreements are entered into –  
 family companies,  
 JV companies,  
 venture capital investments,  
 private equity investments,  
 strategic alliances, and so on.  

 SHA is a contractual arrangement between the shareholders of a company 
describing how the company should be operated and the defining inter-se 
shareholders‘ rights and obligations. 

Enforceability 
of the 
Shareholder’s 
Agreement 

Russell v. Northern 
Bank Development 
Corporation Ltd 
[1992] 

 The House of Lords found that though a company cannot 
deprive itself of its power to alter its constitution, 

 the members of the company could agree in a shareholders‘ 
agreement as to how they will exercise their voting rights on 
a resolution to alter the articles/constitution. 

Enforceable in 
England 

SHA are enforceable in England regardless of whether they 
have been incorporated in the articles of association of the 
company 

Enforceable in 
India 

 In India courts have either refused to recognize clauses in 
shareholders agreements or, even when consistent with 
company legislation,  

 enforced such clauses only if they have been incorporated in 
the articles of association of the company.  

 There is a series of rulings where the courts have upheld that 
in case of any conflict between the Articles and the SHA, the 
former will always prevail. 

 Some of these are: 
– V.B. Rangaraj v. V.B. Gopalakrishnan (AIR 1992 SC 453) 
– Shanti Prasad Jain v. Kalinga Tubes Ltd., (35 Com. Cas. 

351 SC) 
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– Mafatlal Industries Ltd., v. Gujarat Gas Co. Ltd (97 Comp 
Cas 301 Guj), 

– Pushpa Katoch v. Manu Maharani Hotels Limited ([2006] 
131 Comp Cas 42 (Delhi)] 

 

7.5 Contract of Appointment with Managing Director 
 

Section 2(54) of 
the Companies 
Act, 2013 

 ―Managing Director‖ means ―a director who,  
 by virtue of an agreement with the company or  
 of a resolution passed by the company in general meeting or  
 by its Board of directors is entrusted with substantial powers of management of 

the affairs of the company, and 
 includes a director occupying the position of a managing director, by whatever 

name called.‖ 

Points have to be 
taken care 

 The person who is being appointed as managing director must be a director of 
the company; and  

 He must be entrusted with substantial powers of management. 

Essential 
ingredients of a 
contract 

 Free consent of parties; 
 Competence to contract; 
 For a lawful consideration; 
 With a lawful object; and 
 Are not expressly declared to be void in the Act (Section 10). 

Section 14 of the 
Contract Act 

Consent is said to be free when it is not caused by – 
– coercion; 
– undue influence; 
– fraud; 
– misrepresentation; or 
– mistake. 

 

Specimen 
 

THIS AGREEMENT made this the .... day of ....... 2015, between NPL Ltd., a Company incorporated under 
the Companies Act, 1956 (hereinafter called as "the Company") and having its Registered office at 
…………… of the FIRST PART  
and  
Shri ABC S/o Shri XYZ R/o ……………., Director of the Company (hereinafter called "the managing 
director") of the SECOND PART. 
 
WHEREAS Shri ABC satisfies the conditions specified in Schedule V to the Companies Act, 2013, and other 
relevant provisions of the Act. 
WHEREAS the members of the Company have at their meeting held on ………. appointed Shri ABC as 
Managing Director of the Company for a period of five years from ………….. on the terms and conditions 
and subject to the remuneration approved by the Board of directors and set out hereunder. 
 
AND WHEREAS Shri ABC has accepted the said terms and conditions of the appointment. 
NOW IT IS HEREBY AGREED BY AND BETWEEN THE PARTIES HERETO AS FOLLOWS:— 
1. Shri ABC has been appointed as the Managing Director of the Company with effect from 1st August, 

2015 for a period of five years. 
2. The Managing Director shall exercise and perform such powers and duties as the Board of directors of 
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the Company (hereinafter called "the Board") shall, from time to time, determine, and subject to any 
directions and restrictions, from time to time, given and imposed by the Board and further subject to the 
superintendence, control and direction of the Board, he shall have the general control, management and 
superintendence of the business of the Company with power to appoint and to dismiss employees and 
to enter into contracts on behalf of the Company in the ordinary course of business and to do and 
perform all other acts, deeds, and things, which in the ordinary course of business, he may consider 
necessary or proper or in the interest of the Company, provided however, that nothing shall be done by 
the managing director which by the Act or the articles of the Company shall be transacted at a meeting 
of the Board by resolution or which shall not be effective unless approved by the Board or which are not 
expressly provided. 

3. Without prejudice to the generality of the power vested in the managing director hereinabove the 
Managing Director shall be entitled to exercise the following powers:— 
(i) With the Board's approval, together with the person in charge of finance for the time being of the 

Company and other personnel authorised by the Board, to open and operate any banking or other 
account and to draw, make, accept, execute, endorse, discount, negotiate, retire, pay, satisfy and 
assign cheques, drafts, bills of exchange, promissory notes, hundis, interest and dividend warrants 
and other negotiable or transferable instruments or securities. 

(ii) To borrow moneys with or without security, for the purpose of business of the Company, subject 
of course to the approvals of the Company as required under section 180(1)(c) of the Companies 
Act, 2013 and approval of the Board of directors of the Company as required under section 179 of 
the said Act and subject further to such maximum limit as the Board may impose from time to 
time while giving its approval. 

(iii) To incur capital expenditure upto a sum of Rs……….. during any financial year. 
(iv) To invest funds of the Company (other than in the shares of the other companies covered by 

section 186 of the Act) and fixed deposit with the Company's bankers. 
(v) To appoint distributors for the sale of the products of the Company subject to prior approval of the 

Board whenever necessary. 
(vi) To ensure that all taxes due to the Central and State Governments and Municipal authorities are 

paid promptly. 
(vii) To engage persons in the employment of the Company. 
(viii) To increase the salary or remuneration of any employee of the Company and to sanction annual 

increases. 
(ix) To enter into contracts for the purchase of goods for the Company subject to prior approval of the 

Board of directors in term of sections 184 and 188 of the Companies Act, 2013, wherever necessary. 
(x) To institute, prosecute, defend, oppose, appear or appeal to, compromise, refer to arbitration, 

abandon and execution, become non-suited in any legal proceedings including trade marks, trade 
names, trade property and passing off actions and revenue proceedings relating to customs or 
excise duties, tax on income, profits and capital and taxation generally or otherwise. 

4. The Managing Director shall throughout the said term, devote his entire time, attention and abilities to 
the business of the Company and shall carry out the orders, from time to time, of the Board and in all 
respect conform to and comply with the directions and regulations made by the Board, and shall 
faithfully serve the Company and use his utmost endeavors to promote the interests of the Company. 

5. The Company shall pay to the Managing Director during the continuance of this agreement in 
consideration of the performance of his duties:— 
(i) Salary at the rate of Rs……………….. per month; 
(ii) Commission not exceeding 1% of the net profit of the Company subject to Rs………… per annum. 
(iii) The Managing Director shall be entitled to the following perquisites and facilities: 

I. Housing: The expenditure to the Company on hiring furnished accommodation shall not 
exceed 60% of the salary. In case the Managing Director is provided accommodations owned 
by the Company, he will pay 10% of his salary towards house rent. 

II. Gas, Electricity, Water and Furnishings: Besides house as mentioned above, the expenditure on 



Drafting of Agreements Under The Companies Act 7.9 
 

gas, electricity, water and furnishing will be borne by the Company and the market value will 
be evaluated as per Income-tax Rules, 1962. 

III. Medical Reimbursement: Medical expenses incurred by the appointee on self, spouse and 
dependent children will be reimbursed to him subject to a ceiling of one month's salary in a 
year or three month's salary over a period of three years. 

IV. Club Fees: Fees of two clubs subject to a maximum of two clubs excluding admission and life 
membership fees. 

V. Annual Leave: 30 days annual leave with pay for every completed service of eleven months. 
VI. Leave Travel Concession: For self and family once a year in accordance with the rules of the 

Company. 
VII. Personal Accident Insurance: The annual premium on a policy shall not exceed Rs…………….. 
VIII. Provident fund and superannuation: 

A. Company's contribution towards provident fund as per rules of the Company, but not 
exceeding 10% of salary and Company's contribution towards superannuation fund 
which shall not, together with the Company's contribution to provident fund, exceed 
25%. 

B. Gratuity payable at the rate of half month's salary for each completed year of service with 
a service of six months or more being treated as a full year. 

C. Encashment of leave at the end of tenure. 
IX. Car with driver: The managing director will be provided with a car and driver for use on 

Company's business. Use of car for private purpose will be billed by the Company. The 
provision of car for official use and telephone at residence will not be considered as 
perquisite. 

X. Telephone: Free telephone at his residence; Personal long distance calls will be billed to the 
managing director. 

XI. The Company shall reimburse actual entertainment and traveling expenses incurred by the 
managing director in connection with the Company's business. 
In the event of inadequacy or absence of profits during the duration of the agreement, the 
managing director shall be entitled to the remuneration herein provided but without 
commission and where applicable the same shall be subject to the approval of the Central 
Government. 

(i) The Managing Director shall not, during the period of his employment and without the previous 
consent in writing of the Board, engage or interest himself either directly or indirectly in the business 
or affairs of any other person, firm, Company, body corporate or in any undertaking or business of a 
nature similar to or competing with the Company's business and further, shall not, in any manner, 
whether directly or indirectly use, apply or utilise his knowledge or experience for or in the interest 
of any such person, firm, Company or body corporate as aforesaid or any such competing 
undertaking or business as aforesaid. 

6. The Managing Director shall not, during the continuance of his employment with the Company, 
divulge or disclose to any person, firm, Company or body corporate whomsoever or make any use 
whatever for his own or for whatever purpose, of any confidential information or knowledge 
obtained by him during his employment as to the business or affairs of the Company or as to any 
trade secrets or secret processes of the Company and the managing director shall, during the 
continuance of his employment hereunder, also use his best endeavors to prevent any other person, 
firm, Company or body corporate concerned from doing so. 

7. Either party shall terminate this agreement by giving to the other advance notice of three months, 
provided that the Company may waive the notice by giving in cash the remuneration for three 
months which the managing director would have received had he remained in office for the said 
three months. 

8. The Managing Director shall, from time to time, during his employment hereunder fully disclose to 
the Company the progress of investigations and of any discoveries he may make himself or in 
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conjunction with other officials or non-officials with regard to any improvement, invention or 
discovery arising out of or in connection with the said employment, he shall forthwith disclose to 
the Company a full and complete description of the nature of said improvement, invention or 
discovery and the mode of performing the same. 

9. This agreement and the terms and conditions hereof shall be subject to the approval of the 
shareholders of the Company in general meeting and also of the Central Government under the 
relevant provisions of the Companies Act, 2013 if necessary. 

 
IN WITNESS WHEREOF, the parties hereto have set their hands on the day, month and the year above 
written. 
 

SIGNED AND DELIVERED by Mr. …….............. ) 
 
For and on behalf of NPL LTD. in the presence of ) 
Mr……………. 
The Common Seal of NPL Ltd. ) 
was pursuant to the resolution ) 
passed by its Board of Directors ) 
on …. day of …….2015 affixed ) 
in the presence of Mr …………. ) 
SIGNED AND DELIVERED by the ) 
withinnamed Mr. ABC ) 
in the presence of Mr. ………….. 

 

7.6 Contract of Appointment with Manager  Sec. 2(53) of the Companies Act, 2013 
 

Section 2(53) of the Companies Act, 2013 defines ―Manager‖ as an individual who, subject to the 
superintendence, control and direction of the Board of directors, has the management of the whole, or 
substantially the whole, of the affairs of the company, and includes a director or any other person 
occupying the position of a manager, by whatever name called, and whether under a contract of service or 
not.  
 
The above definition highlights the following points, which must be borne in mind by the secretary while 
drafting an agreement for the appointment of a manager:  
(1) a manager has to be an individual only; 
(2) a manager has the management of the whole, or substantially the whole, of the affairs of the company; 
(3) a manager functions subject to the superintendence, control and direction of the Board of directors of the 

company; 
(4) a manager may be under a contract or not. 
 
 

Specimen 
 

THIS AGREEMENT made at ................................ this ............ day of ............................. 20....... between XY Co. 
Ltd., a company incorporated under the Companies Act, 1956 and having its registered office at 
..............................., hereinafter called the company, of the ONE PART and Shri X son of Y resident of 
......................................, hereinafter called Shri X of the OTHER PART. 
WHEREAS 
1. The company is engaged in manufacture of steel in various forms at its factory at 
........................................................................... 
2. Shri .................................................................... who was working as the factory manager with the company 
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has resigned and went abroad for higher studies. 
3. The company wanted to employ a manager for its factory and for that purpose advertised the vacancy in 
the leading newspapers and after interviewing all the candidates, who had applied for the post, has selected 
Shri X for the post of Manager. 
 
NOW THIS AGREEMENT WITNESSETH AS FOLLOWS: 
(1) The company appoints Shri X as the Manager for its factory at ………………….................... and Shri X 

has agreed to act as such Manager. 
(2) The company will pay a salary of `............................ per month to Shri X. Shri X will also be entitled to 

free furnished accommodation, telephone at residence, reimbursement of fee for membership of one 
club of his choice, and car with driver for official and private use. 

(3) Shri X shall devote his full time, skill and attention to the business of the company and promote the 
interests of the company. Shri X will ensure manufacture of ................. mt. ton steel per year and if he 
is able to get more production, he will be entitled to bonus at the rate of `....................... per mt. ton steel 
manufactured extra than.................. mt. ton. 

(4) Shri X will be entitled to ordinary leave of forty-five days in a year, and casual leave of 12 days in a 
year. However, Shri X will not avail ordinary leave without prior sanction of the same by the 
Managing Director. 

(5) Shri X will work under the direction and supervision of the Managing Director and Board of Directors 
and he will carry out the assignments and duties entrusted to him by the Managing Director or Board 
of Directors from time to time. 

(6) As Shri X is desirous in research in the field of production of steel, the company will provide 
equipments, instruments and all other facilities for undertaking research. If Shri X discovers any 
invention or knowledge during his research, he will not disclose the same to others and the company 
will be entitled to get the benefit of the same. The Company will be entitled to get the invention or 
knowledge patented with the statutory authorities in India and abroad, so that the company may be 
entitled to use the patent rights in respect of such invention or knowledge. Shri X will provide all help 
in getting the invention or knowledge patented in the name of the company. 

(7) Shri X will not without prior permission in writing of the company, engage in any other service or 
business directly or indirectly during the term of his employment with the company. However he may 
contribute articles to newspapers, journals and magazines. 

(8) The services of Shri X can be transferred to any part of the country, where the company opens or 
acquires a new factory or is already having a factory. 

(9) After termination of this agreement, Shri X will not divulge any trade secrets or information relating 
to the business of the company, which he will come to know during his employment with the 
company to any party. 

(10) This agreement will be for a period of ...... years from the date of these presents and the company may 
renew this agreement on the terms and conditions mutually agreed between the parties at the time of 
renewal. The company may terminate this agreement by giving three months notice to Shri X or salary 
in lieu thereof without assigning any reason. Shri X may also terminate this agreement before the 
expiry of this agreement by giving three months notice. 

(11) This agreement will be executed in duplicate and the original will remain with Shri X and the 
duplicate with the company. 

IN WITNESS WHEREOF the parties aforementioned have executed this agreement on the day and year first 
above mentioned. 
WITNESSES Signed and delivered by the within named company 
1. XY Co. Ltd. through the hands of its Managing Director Shri 
………………… duly authorised official 
2. Signed and delivered by the within named Shri X .................. 
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7.7 Contract of Appointment with Secretary 
 

Introduction   The position of Secretary in a company is a very important one.  
 He is the person who acts as liaison between the Board of Directors and the 

shareholders on the one hand, with the Departmental Division heads and with 
the world at large on the other hand.  

 Every information from various departments, divisions, branches, executives, 
departmental heads, shareholders, creditors, debtors, bankers, financial 
institutions, Government departments and others concerned with the company 
converges in his office 

 The Company Secretary is expected to be expert in all the aspects of corporate 
management viz., Company Law and Practice Income-tax Law and Practice, 
Excise, Sales tax, Import and Export and Industrial Licensing Law and 
Practice, various types of insurance-covers, Patents, Trade Marks, Design and 
Copyright Law and procedure, Industrial Law, Shops and Commercial 
Establishments Law and Essential Commodities Act and the Orders issued 
thereunder, drafting of various corporate documents, reports etc. and, 
accounts, audit, banking and finance. 

Appointment of a 
Company 
Secretary 

 By the Board of Directors and he functions at the pleasure of the Board.  
 He acts under the Board‘s instructions but at the same time he is adviser to the 

Board in all corporate matters. 

Functions of the 
company secretary 

As per Section 205(1) of the Companies Act, 2013, the functions of the company 
secretary shall include,– 
(a) to report to the Board about compliance with the provisions of this Act, the 

rules made there under and other laws applicable to the company; 
(b) to ensure that the company complies with the applicable secretarial standards; 
(c) to discharge such other duties as may be prescribed. 

 
Specimen 

 
A Specimen of the Letter of Offer to the Prospective Company Secretary 

 
Name and Address of the company. 

Ref. No. Date: 
Mr………….………... 
…………..………….. 
Dear Sir, 
I have been directed to advise you that the Board of Directors of the company have decided to appoint you 
as Secretary of the company and the said assignment is hereby offered to you. You are requested to join the 
service of the company on or before………….. and contact the undersigned so that you may be introduced 
to the concerned persons before you start functioning. 
You will be considered to have been appointed with effect from the day you actually join duty. 
1. The company shall pay to you a monthly basic salary of Rs……. in the time scale of pay of 

Rs……………………… with other allowances as are applicable to other employees of the company in 
the same time scale of pay, 

2. You will enjoy other benefits like the medical expenses reimbursement, leave travel allowance, bonus 
etc. as may be permissible under the company‘s service rules. 

3. You shall be allowed casual leave/sick leave/festival holidays, weekly off days and earned leave as per 
rules of the company. 

4. You will be on probation for a period of six months and on your services during the said probation 
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period being found satisfactory the Board of Directors may consider you for confirmation in the said 
post. 

5. During the period of your probation, your services may be terminated by the company without any 
notice and you may also leave the service of the company at twenty-four hours‘ notice. On confirmation, 
however, the contract of‘ employment may be terminated by either party by giving the other, thirty 
days‘ written notice or paying thirty days‘ salary in lieu thereof. 

6. The company may terminate your services even after confirmation without giving you any notice if you 
are found by the Board of Directors of the company not performing your assigned duties and your 
statutory duties properly and to the satisfaction of the Board. 

7. As Company Secretary you shall be exclusively responsible:  
(a) for complying with all the provisions of the Companies Act and the various Rules framed 

thereunder and other laws applicable to the company;  
(b) maintaining all the statutory and non-statutory essential registers, books, files, records, papers etc.;  
(c) preparing and filing with the Registrar of Companies and other concerned authorities the required 

reports, returns, documents, papers etc. complete in all respects and within the prescribed periods of 
time; and 

(d) for carrying out the instructions, directions and advice of the Board of Directors of the company 
given to you from time to time. 

(e) ensuring the adherences of applicable secretarial standards. 
8. You shall devote your whole time and attention to the work of the company during your tenure as 

Company Secretary and shall work with due diligence and using your abilities to your best. You shall 
obey the orders of the Board of Directors of the company. You shall do your best to promote the interest 
of the company and shall faithfully serve the company. 

9. You shall not disclose to any unauthorised person during your employment as Secretary of the 
company an information obtained by you in relation to the business and corporate policies of the 
company with special reference to the company‘s policy regarding the issue of rights shares, bonus 
shares, time and quantum of payment and/or declaration and payment of dividends from time to time. 

 
Please convey your acceptance of the offer and the terms and conditions attached thereto by signing the 
carbon copy of this letter and returning the same to the company within a period of seven days from the 
receipt hereof. 
 
 
Thanking you. 
Yours truly 
For…………..Ltd. 
(…………..…………..) 
Managing Director 
I accept the above offer of the post of Company Secretary with all the terms and conditions attached thereto 
and 
shall join on………….. 
(…………..…………..) 
Company Secretary 

 

7.8 Deeds of Amalgamation of Companies: Transfer of Undertaking 
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Specimen 
 

Agreement between two companies for amalgamation by sale of one company to the other 
company 

THIS AGREEMENT made at ........................... between A B Co. Ltd. A company incorporated under Indian 
Companies Act, 1956 and having its registered office at ............................ (hereinafter called the Vendor 
company) of the ONE PART and X Y Co. Ltd. a company incorporated under Companies Act, 1956, and 
having its registered office at ........................, (hereinafter called the Purchasing company) of the OTHER 
PART. 
 
WHEREAS 
The Vendor company is a company incorporated under Indian Companies Act, 1956 with a capital of 
`10,00,000 divided into 1,00,000 shares of `10 each and it is authorised by its memorandum of association to 
sell, dispose off and transfer the whole or any part of its undertaking in consideration of cash or shares or 
debentures or debentures stock of any other company or all or any of these and on winding up to distribute 
among the members its surplus assets; 
 
AND WHEREAS THE Purchasing company was incorporated under the Companies Act, 1956 with a 
capital of `1 crore (`1,00,00,000) divided into 1,00,000 shares of `100 each and it is authorised by its 
Memorandum of Association to purchase or otherwise acquire all or any part of the properties or 
undertaking and liabilities of any other company or companies doing the business similar to the company. 
 
AND WHEREAS Purchasing Company has agreed to purchase the whole of the undertakings and assets of 
the Vendor Company on the terms and conditions hereinafter appearing. 
 
NOW THIS AGREEMENT WITNESSETH AS FOLLOWS: 
(1) The Vendor Company will sell and the Purchasing Company will purchase the whole of the properties, 

assets and undertakings of the Vendor Company (except uncalled capital) as a going concern as from 
the ....................... day of ............. 20...... for a sum of `..................., out of which ` ................. shall be paid to 
the Vendor company in cash and the residue of ` ....................... shall be satisfied by the allotment of 
.................... fully paid up shares of `...................... each in the capital of the Purchasing Company, to the 
Vendor Company or as the Vendor Company shall direct. 

(2) The Vendor Company shall pay all outgoings and discharge its liabilities upto .............. day of ........... 
20....... and from that date the Purchasing Company shall pay all outgoings and discharge the liabilities 
of the Vendor Company. 

(3) The Purchasing Company will be entitled to the benefits of all subsisting contracts, goodwill, trade 
marks, book debts made or owing to the Vendor Company including all cheques, bills, securities as 
from the ..............……..... day of .......……….... 20...... and the Purchasing Company will pay the debts 
and discharge and perform the liabilities and engagements of the Vendor Company from the said date 
and shall indemnify the Vendor Company against all claims, demands, actions and other proceedings 
in respect thereof. 

(4) The Vendor Company will deliver an abstract of title to all lands and premises owned by it at its own 
expenses to the solicitors of the purchasing company within twenty days from the date hereof. Any 
requisitions and objections (if any) on the title of Vendor Company shall be made within.............. days 
after the delivery of such abstract and in default of such requisition or objections, the Purchasing 
Company shall be deemed to have accepted the title. 

(5) The transaction will be completed on the ............. day of .................... 20...... in the office of M/s. 
.......………..................….. Solicitors and Advocates when the Purchasing Company shall pay to the 
Vendor Company the said sum of `............. in cash and handover the share certificates and the Vendor 
Company and all other parties (if any), shall execute all conveyances, assignments and assurances and 
do all such acts, deeds or things as may be reasonably required for vesting all the property agreed to be 
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sold in the Purchasing Company. The Vendor Company shall also appoint the Purchasing Company as 
its attorney to act on its behalf and in its name and for perfecting any registration and for giving and 
signing all notices on behalf of the Vendor Company for carrying into effect in all respects the aforesaid 
sale to the Purchasing Company and also for demands and recovering and giving receipts for all debts 
due to the Vendor Company in respect of the said business and for bringing all necessary suits for the 
recovery of the same and in respect of all other assets of the said business of the Vendor Company. 

(6) The Purchasing Company shall bear the stamp duty and all other expenses of this agreement and 
conveyance deed. 

IN WITNESS WHEREOF the common seals of the parties have hereunto affixed on the date and year first 
above written. 
WITNESSES The common seal of A B Co. Ltd. the within named Vendor Company was hereunto affixed 
pursuant to a resolution passed at a meeting of the Board of Directors held on the 

1. ............... day of ........…….. 20....... in the presence of S/Shri 
......................……. and ................... Directors of the 

company who have signed in token thereof 
2. The common seal of X Y Co. Ltd. the withinnamed 

Purchasing Company was hereunto affixed pursuant to a 
resolution passed at a meeting of the Board of Directors held 

on the ............... day of ................ 20...... in the presence of 
Shri ................... and Shri ............................ and ................... 

Directors of the company, who have signed in token thereof 

 

7.9 Slump Sale Agreement 
 
Slump sale is carried out through following steps: 
 
1. Find Buyer:  

The seller has to find the potential buyers. 
Before opting for slump sale there are various issues that needs to be analyzed especially the impact of 
capital gain tax to the seller and stamp duty to the buyer in the light of business strategies. 
Short listing of buyer: The buyer or transferee companies needs to be shortlisted by refining the business 
and tax objectives. 
Primary Valuation: This valuation enables the seller to get a better idea about value of the business to be 
sold. 
Analyse and Finalise buyer: Analysis of shortlisted buyer should consider objective of the deal, cost and 
time required for execution and structure of the deal. This helps to get a better idea about the deal before 
finalization. 

 
2. Sign MoU/Term sheet:  

Once the buyer company is selected, there is need to sign MoU [Memorandum of Understanding] which 
helps the buyer company to get access to seller entities information for making due diligence, valuation 
etc. 

 
3. Make Valuation:  

Valuation is a process of determining the value of assets and liabilities of business. It is one of the most 
important aspects of slump sale process, as seller wants maximum valuation for its business whereas  
buyer wants it at lowest end. Valuation of business is mandatory for listed company. 

 
4. Deal Structuring:  

A deal should be structured considering agreement between buyer and seller. It should be time, cost 
and compliance effective. While structuring a deal following factors must be taken into consideration: 
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Objective of the deal: This includes the core objective set for deal of slump sale. While structuring the deal 
it must be taken into consideration that objective is getting achieved fully. As post deal factors such as 
ownership and control, financial impact depends on structuring of the deal. 
Transaction cost: Transaction cost under slump sale majorly involve capital gain tax to the seller, stamp 
duty tax to the buyer and withdrawal of exemption deduction, and allowances, and apart form these 
professional fees to the consultants. Transaction costs involved in slump sale can go upto 5-10% of deal 
size. 
Discharge of consideration: Lump sum consideration may be discharged by payment in cash or by way of 
issue of debentures and or both. Consideration being imperative aspect of slump sale should be 
discharged by taking in to consideration future financial, legal and strategic impact on transacting 
companies. 
 

5. Slump sale agreement: Deal needs to be executed through agreement, capturing all slump sale clauses, 
effecting objectives predetermined and executed by both parties. The executed agreement needs to be 
registered as per applicable Stamp Act. 
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Chapter 8 

Pleadings  
 

8.1 Pleading  
 

Meaning  The present day system of pleadings in our country is based on the provisions of 
the Civil Procedure Code, 1908 supplemented from time to time by rules in that 
behalf by High Courts of the States. 

 Order 6, R. 1 of Civil Procedure Code (C.P.C.) defines ‗pleading‘. It means either a 
plaint or a written statement.‘ 

 Pleading are statement of facts in written drawn up and filed in acourt by each of 
the party to the case 

 The main objectives of pleadings  is to find out and narrow down the controversy 
between the parties 

Fundamentals of 
pleadings 

(1) ―Every pleading shall contain only, a statement in a concise form of the material 
facts on which the party pleading relies for his claim or defence, as the case may 
be, but not the evidence by which they are to be proved. 

(2) Every pleading shall, when necessary, be divided into paragraphs, numbered 
consecutively, each allegation being, so far as is conveniently, contained in a 
separate paragraph. 

(3) Dates, sums and numbers shall be expressed in a pleading in figures as well as in 
words.‖ 

Ingredients of 
pleadings 

. 

Material facts A pleadings shall contain only material facts. Material facts are 
the entirety of facts which would be necessary to prove to succeed 
in the suit. Any fact which is not material should be avoided. 

Not law In a pleading, there is no scope of pleading a provision of law or 
conclusion of law. It is the intention of the framers of the Code that 
a pleading should state facts, and the position as in law shall be 
inferred if such facts are capable of raising any legal inference. 

Not evidence We have noticed the wording of the rule of O. 6, R. 2 to wit, a 
statement in a concise form of the material facts on which the party 
pleading relies for his claim or defence as the case may be but not 
the evidence by which they are to be proved. 

Immaterial 
facts to be 
discarded 

Unnecessary details are the facts which are not material and, 

therefore, should be discarded. 

 

Deficiency in 
pleading: 

Parties are related to each other and know everything. No element 
of surprise has been caused to the other party. Parties understood 
the case and led evidence accordingly. Deficiency in pleading 
would not affect case of the plaintiff [Kailash Chandra v. Vinod, AIR 

. 
Plaint Structure  A suit is instituted by filing a plaint, which is the first pleading in a civil suit. It is a 

statement of the plaintiff‘s claim and its object is simply to state the grounds upon, 
and the relief in respect of which he seeks the assistance of the court. 
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 Order VII of the Civil Procedure Code,1908 deals with plaint. As per Order VII, 
R.1 CPC, every plaint must contain the following things: 
– the name of the Court in which the suit is brought; 
– the name, description and place of residence of the plaintiff; 
– the name, description and place of residence of the defendant, so far as they 

can be ascertained; 
– where the plaintiff or the defendant is a minor or a person of unsound mind, a 

statement to that effect; 
– the facts constituting the cause of action and when it arose; 
– the facts showing that the Court has jurisdiction; 
– the relief which the plaintiff claims; 
– where the plaintiff has allowed a set-off or relinquished a portion of his claim, 

the amount so allowed or relinquished; and 
– a statement of the value of the subject-matter of the suit for the purposes of 

jurisdiction and of court fees, so far as the case admits. 

Description of 
parties 

 The description of parties in a plaint has had the only object of securing correct 
identification of the party suing and the party sued. 

 There cannot be, for obvious reasons, any dogmatic rules as to what would 
constitute a proper description. It differs in varying circumstances. 

 Generally speaking, father‘s name, occupation and caste are sufficient description 
of an individual. It may include the age. 

 When the description is defective, it is a case of misdescription. Misdescription of 
parties can be corrected at any stage. 

Written 
Statement 

Meaning  – It is incumbent on the defendant to file his defence in writing. 
– If the defendant fails to file written statement, the court may 

pronounce judgment against him or may under O. 8, R. 10, make 
such order in relation to the suit as it deems fit.  

– If the defendant has omitted to avail of his right to file a written 
statement at or before the first hearing, the court can extend the time 
for filing it, in exercise of its discretion, if the circumstances so 
warrant. 

Requireme
nt of 
Written 
Statement 

 When the defendant appears and files a written pleading by way of 
defence, his pleading should conform to all the general rules of 
pleading laid down in the preceding paras. 

 A subsequent pleading filed by the plaintiff, either in reply to a 
defendant‘s claim of set off, or with leave of the court, in answer to 
defendant‘s pleas in defence, is also called a ―written statement‖ (also 
called Replication or Rejoinder).  

 All the rules relating to defendant‘s written statement apply, mutatis 
mutandis to such written statement of the plaintiff also. 

Drafting 
of Written 
Statement 

. 

Deny the 
averment of 
the 
plaint/petition 

 One has to deny the averment of the 
plaint/petition which are incorrect, perverse or 
false. 

 Averment contained in any para of the plaint are 
not denied specifically it is presumed to have 
been admitted by the other party by virtue of the 
provisions 

 It must be borne in mind that the denial has to 
be specific and not evasive (Order 8, Rule 3 & 4 
CPC) [1986 Rajdhani Law Reporter 213; AIR 
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1964 Patna 348 (DB), AIR 1962 MP 348 (DB); 
Dalvir Singh Dhilowal v. Kanwaljit Singh 2002 

Points raised  If the plaint has raised a point/issue which is 
otherwise not admitted by the opposite party in 
the correspondence exchanged,  

 it is generally advisable to deny such point/issue 
and let the onus to prove that point be upon the 
complainant. 

Attachment  Attach relevant correspondence, invoice, challan, 
documents, extracts of books of accounts or  

 relevant papers as annexures while reply is 
drafted to a particular para of the plaint; 

Proper reply  The reply to each of the paras of the plaint be 
drafted and given in such a manner that no para 
of the plaint is left unattended.  

 The pleadings are foundations of a case. [Vinod 
Kumar v. Surjit Kumar, 

Signatures  After reply, the same is to be signed by the 

constituted attorney of the opposite party. 

 If the opposite party is an individual, it could be 

signed by him or his constituted attorney or if 

the opposite party is a partnership firm, the 

same should be signed by a partner who is duly 

authorised under the Partnership Deed, because 

no partner has an implied authority to sign 

pleadings on behalf of the partnership firm by 

virtue of Section 22 of the Indian Partnership Act, 

1932. 

 In case of a body corporate, the same could be 

signed by any Director, Company Secretary, 

Vice-President, General Manger or Manager 

who is duly authorised by the Board of Directors 

of the company because any of the aforesaid 

persons per se are not entitled to sign pleadings 

on behalf of the body corporate 

Affidavit  The reply/written statement is to be supported by 

an Affidavit of the opposite party.  

 Likewise, the Affidavit will be sworn by any of 

the persons aforesaid and duly notorised by an 

Oath Commissioner.  

 The Affidavit has to be properly drawn and if the 

affidavit is not properly drawn or attested, the 

same cannot be read and the petition could be 

dismissed summarily. 

Reply to 
annexures 

 The reply alongwith all annexures should be 
duly page numbered and be filed alongwith 
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authority letter if not previously filed. 

Supporting 
documents 

 At the time of filing of reply, attach all the 
supporting papers, documents, documentary 
evidence, copies of annual accounts or its 
relevant extracts, invoices, extracts of registers, 
documents and other relevant papers. 

No points 
should be 
omitted 

 It may be noted that if any of the important 

points is omitted from being given in the reply, it 

would be suicidal as there is a limited provision 

for amendment of pleadings as provided in Order 

6, Rule 17 CPC, and also the same cannot be 

raised in the Affidavit-in-Evidence at the time 

of leading of evidence 

Pleadings  If a party is alleging fraud, undue influence or 

mis-representation, general allegations are 

insufficient even to amount to an averment of 

fraud of which any court ought to take notice, 

however, strong the language in which they 

are couched may be, and the same applies to 

undue influence or coercion. [Afsar Shaikh v. 

Soleman Bibi, AIR 1976, SC 163; 1976 (2) SCC 

142]. 

 While pleading against fraud or mis-

representation, party must state the requisite 

particulars in the pleadings. [K Kanakarathnam 

v. P Perumal, AIR 1994 Madras 247.] 

Relief  In every pleading, one must state specifically the 

relief which the party is claiming from the court 

or tribunal or forum. While framing the prayer 

clause, one should claim all possible relief as 

would be permissible under the pleadings and 

the law [Order 7, Rule 7 CPC].  

 The general principle is that the relief if not 

prayed for, will not be allowed. [R Tiwary v. B 

Prasad, AIR 2002 SC 136.] 
. 

Kinds of 
defences 

. 
Denials  or traverse Where the defendant totally and categorically denies the 

allegations of the plaintiff. 

Dilatory pleas  Where the defendant pleas go the root of the case. 

Objection in the 

point of law or 

demurrer 

Where the defendant pleads that the plaint allegations do 

not disclose a cause of action or that the special damages 

claimed are too remote. 

Special defence Where the defendant admits the allegations but seeks to 

destroy their effect by alleging affirmatively certain facts of 

his own. 



Pleadings 8.5 

 
 

Set off It has the effect of extinguishing the plaintiff‘s claim to the 

extent of the amount claimed by the defendant. 
. 

Rejoinder/ 
replication 

 Rejoinder is a quick reply that is often sharp or witty, or is a legal term referring to 

a defendant's answer to a plaintiff's legal action. 

 Replication' and 'rejoinder' have well defined meanings. Replication is a pleading 

by plaintiff in answer to defendant's plea. 

 Rejoinder' is a second pleading by defendant in answer to plaintiff's reply i.e. 

replication 

 To reach the avowed goal of expeditious disposal, all interlocutory applications are 

supposed to be disposed of soon on their filing. A delivery of copy or the I.A. to 

the counsel for opposite party is a notice of application 

 Reply, if any, may be filed in between, if the time gap was reasonable enough 

enabling reply being filed  

Interlocutory  
applications 

 ―Interlocutory‖ means not that decides the cause but which only settles some 

intervening matter relating to the cause 

 . After the suit is instituted by the plaintiff and before it is finally disposed off, the 

court may make interlocutory orders as may appear to the court to be just and 

convenient.  

 The power to grant Interlocutory orders can be traced to Section 94 of C.P.C. 

Section 94 summarises general powers of a civil court in regard to different types 

of Interlocutory orders. The detailed procedure has been set out in the Schedule I 

of the C.P.C which deals with Orders and Rules. 

 Interlocutory orders may take various shapes depending upon the requirement of 

the respective parties during the pendency of the suit. Applications for 

appointment of Commissioner, Temporary Injunctions, Receivers, payment into 

court, security for cause etc. 

Original 
petition 

 Suits are filed to lodge money claims in civil courts working under District Courts 

while petitions are filed in High Courts which are above District Courts seeking some 

directions against the opposite party; mostly the Government. 

  There is no legal term like original suit or original petition. The suit which is 

initially filed in the first court for the first time is referred as original suit. 

 Petitions are Writ Petitions, Arbitration Petitions, Miscellaneous Petitions etc. & not 

the original petition. After judgement in suit or petition, if any aggrieved party 

challanges it then it is by filing appeal in the higher court which is ordinarily called 

as Appeal but often in some court it is termed as Letters Patent Appeal (LPA) & as 

Special Leave Petition (SLP) in Supreme Court 

Affidavit  An affidavit is a written sworn statement of fact voluntarily made by 

an affiant or deponent under an oath or affirmation administered by a person 

authorized to do so by law.  

 Such statement is witnessed as to the authenticity of the affiant's signatureby a 

taker of oaths, such as a notary public or commissioner of oaths. 

 An affidavit is a type of verified statement or showing, or in other words, it 

contains a verification,on the basis of the personal knowledge and which on the 

https://en.wikipedia.org/wiki/Oath
https://en.wikipedia.org/wiki/Signature
https://en.wikipedia.org/wiki/Notary_public
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basis of information received and believed to be true. 

 Affidavits may be written in the first or third person, depending on who drafted 

the document. 

  If an affidavit is notarized or authenticated, it will also include a caption with a 

venue and title in reference to judicial proceedings. 

Rules should be 
remembered 
when drawing 
up an affidavit 

(1) Not a single allegation more than is absolutely necessary should be inserted; 

(2) The person making the affidavit should be fully described in the affidavit; 

(3) An affidavit should be drawn up in the first person; 

(4) An affidavit should be divided into paragraphs, numbered consecutively, and as 

far as possible, each paragraph should be confined to a distinct portion of the 

subject; 

(5) Every person or place referred to in the affidavit should be correctly and fully 

described, so that he or it can be easily identified; 

(6) When the declarant speaks of any fact within his knowledge he must do so 

directly and positively using the words ―I affirm‖ or ―I make oath and say‖; 

(7) Affidavit should generally be confined to matters within the personal knowledge 

of the declarant, and if any fact is within the personal knowledge any other 

person and the petitioner can secure his affidavit about it, he should have it filed. 

But in interlocutory proceedings, he is also permitted to verify facts on 

information received, using the words ―I am informed by so and so‖ before every 

allegation which is so verified. If the declarant believes the information to be true, 

he must add ―and I believe it to be true‖. 

(8) When the application or opposition thereto rests on facts disclosed in documents or 

copies, the declarant should state what is the source from which they were 

produced, and his information and belief as to the truth of facts disclosed in such 

documents; 

(9) The affidavit should have the following oath or affirmation written out at the 

end: 

―I swear that this my declaration is true, that it conceals nothing, and that no part 

of it is false‖. or 

―I solemnly affirm that this my declaration is true, that it conceals nothing and 

that no part of it is false‖. Any alterations in the affidavit must be authenticated 

by the officer before whom it is sworn. 

An affidavit has to be drawn on a non-judicial Stamp Paper as applicable in the 

State where it is drawn and sworn. 

An affidavit shall be authenticated by the deponent in the presence of an Oath 

Commissioner, Notary Public, Magistrate or any other authority appointed by 

the Government for the purpose. 

(10) Affidavits are chargeable with stamp duty under Article 4, Schedule I, Stamp 

Act, 1899. But  no stamp duty is charged on affidavits filed or used in Courts. 

Such affidavits are liable to payment of Court fee prescribed for the various 

Courts 
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Specimen 
 

Affidavit of Creditor in proof of his debt in Proceeding for the Liquidation of a Company 
 

IN THE (HIGH) COURT OF………………………………………… 
The matter of the Indian Companies Act, 2013 

And 
The matter of the liquidation of…………………… Company Limited. 

 
I, A.B., aged………… years, son of Shri…………… resident of……………………, do hereby on oath (or on 
solemn affirmation) state as follows 
1. That the above named company was on the…………… day of………………, 2018, the date of the order for 

winding up the sam e, and still is justly and truly indebted to me in the sum of 
Rupees……………………… (Rs……………………) only in account of (describe briefly the nature of the 
debt). 

2. That in proof of the aforesaid debt I attach hereto the documents marked A, B and C. 
3. That I have not, nor have any person or persons by my order or to my knowledge or belief for my use, 

received the aforesaid sum of Rupees……………… or any part thereof, or any security or satisfaction for 
the same or any part thereof except the sum or security (state the exact amount of security). 

4. That this affidavit is true, that it conceals nothing and no part of it is false. 
Sd/- A.B. 
 
Dated……………………                                                                                                                                   Deponent 

Verification 
I, the abovenamed deponent, verify that the contents of paragraphs 1 to 4 of this affidavit are true to my 
personal knowledge. 
 
Sd/- A.B. 
Dated…………………… 
 
I, ................………………………………………… S/o…………………………………………............... 
R/o………………………………………..………………………… declare, from a perusal of the papers 
produced by the deponent before me that I am satisfied that he is Shri A.B. 
 
Sd/-…………………… 
 
Solemnly affirmed before me on this…………………… day of…………………… 2018 of…………………… 
(time) by the deponent. 

                                                                                                     Sd/-…………………… 
                                                                                                   (Oath Commissioner) 

 

8.2 Execution Petition 
 

Application for 
Execution 

Execution of 
decree 

 Application for execution of a decree shall be made by a 

holder of a decree who desires to execute it to the appropriate 

court which passed it or to the officer appointed in this behalf. 

 In case the decree has been sent to another court than the 
application shall be made to such court or the proper officer 
thereof 
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Types of 
Application for 
execution of a 
decree 

Oral 
Application 

Where a decree is for payment of money the court 
may on the oral application of the decreeholder at 
the time of the passing of the decree, order 
immediate execution thereof by the arrest of the 
judgement debtor, prior to the preparation of a 
warrant if he is within precincts of the court. 

Written 
Application 

Every application for the execution of a decree 
shall be in writing save as otherwise provided 
sub-rule (1) (above) signed and verified by the 
applicant or by some other person proved to the 
satisfaction of the court to be acquinted with the 
facts of the case, and shall contain in a tabular 
form the following particulars, namely : 
(a) the No. of the suitthe name of the parties; 
(b) the date of the decree; 
(c) whether any appeal has been preferred from 

the decree; 
(d) whether any, and (if any) what, payment or 

other adjustment of the matter in controversy 
has been made between the parties 
subsequently to the decree; 

(e) whether any, and (if any) what, previous 
applications have been made for the 
execution of the decree, the dates of such 
applications and their results; 

(f) the amount with interest (if any) due upon 
the decree, 

(g) the amount of costs (if any) awarded; 
(h) the name of the person against whom 

execution of the decree sought;  

 

8.3 Appeal and Revision 
 

Appeals  An Appeal is  
– An application by a party. 
– To an appealable Court. 
– Asking it to set aside or revise a decision. 
– Of a subordinate Court 

 A right to appeal is not a natural or inherent right but is a creature of a statute . 
 It is for the appellant to show that the statute gives aright to appeal to him. 

– The appellant  judgement  must include the following  
– The points of determination. 
– The decision thereon  
– The reasons for the decision and: 
– Relief to which the appellant is entitled to. 

Memorandum 
of appeal 

This part should contain the following details. 
 Name of the court to which appeal is filed. 
 Number of the appeal(as per the number is noted by the officials of the court.) 
 Year in which the appeal is filed 
 Name and the address of the appellant. 
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 An introductory statement giving the particulars of the decreeor Order appealed 
from. 

Grounds of the 
appeal 

 The grounds of the appeal are the grounds on which the decree or the order 
appealed from is objected to. 

 The following points may be raised in the grounds of appeal. 
– Any mistake committed by lower court in weighing the evidence. 
– Any mistake in view if law entertained by the lower court. 
– Any material irregularity committed in the trail of case. 
– Any substaintail error or defect. 

Kinds of 
appeals 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Appeals from 

original decrees 

(Sections 96 to 99 

and Order XLI) 

Appeals from original decrees may be preferred from every 
decree passed by any Court exercising original jurisdiction to the 
Court authorised to hear appeals from the decisions of such 
Court on points of law as well as on facts 

Appeals in 

Constitutional 

cases 

Clause (1) of the Article 132 of the Constitution provides that an 
appeal shall lie to the Supreme Court from any judgement, decree 
or final order of a High Court in the territory of India, whether in 
a civil, criminal or other proceedings, if the High Court certifies 
under Article 134A that the case involves a substantial question 
of law as to interpretation of the Constitution. 

Appeals in civil 

cases 

Article 133 deals with appeals to the Supreme Court from 
decisions of High Court in civil proceedings. For an appeal to the 
Supreme Court the conditions laid down in this article must be 
fulfilled.These conditions are: 
(a) the decision appealed against must be a ―judgement, decree 

or final order‖ of a High Court in the territory of India, 
(b) such judgement, decree or final order should be given in a 

civil proceeding, 
anda certificate of the High Court to the effect that (i) the case 
involves a substantial question of law, and (ii) in the opinion of 
the High Court the said question needs to be decided by the 
Supreme Court 

Second Appeals 

(Sections 100 to 

103) 

 Second Appeals lie to the High Court from every decree 
passed in appeal by any Court subordinate to the High Court, 
if the High Court is satisfied that the case involves a 
substantial question of law 

 Under Section 100 to the Code, an appeal may lie from an 
appellate decree passed ex parte. 

Appeals in 

criminal cases 

A limited criminal appellate jurisdiction is conferred upon the 
Supreme Court by Article 134. It is limited in the sense that the 
Supreme Court has been constituted a Court of criminal appeal 
in exceptional cases where the demand of justice requires 
interference by the highest Court of the land.There are two 
modes by which a criminal appeal from any ―judgement, final 
order or sentence‖ in a criminal proceeding of a High Court can 
be brought before the Supreme Court: 
(1) Without a certificate of the High Court. 
(2) With a certificate of the High Court. 
(3) Appeal by Special Leave 
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Appeals to the 

Supreme Court 

Section 109 of the Code of Civil Procedure, 1908 provides: 

―Subject to the Constitution and such rules as may, from time to 

time, be made by the Supreme Court regarding appeals from the 

Courts of India, and to the provisions hereinafter contained, an 

appeal shall lie to the Supreme Court from any judgement, 

decree or final order in a civil proceeding of a High Court, if the 

High Court certifies: 

(i) that the case involves a substantial question of law of general 

importance; and 

(ii) that in the opinion of the High Court the said question needs 

to be decided by the Supreme Court.‖ Order 45 of the Code of 

Civil Procedure, 1908 provides rules of procedure in appeals to 

the Supreme Court. 

(2) Articles 132 to 135 of the Constitution deal with ordinary 

appeals to the Supreme Court: 

 

Specimen 
 

Specimen Form of Appeal to the High Court 
 

IN THE HIGH COURT OF…………………… AT…………………… 
CIVIL APPELLATE JURISDICTION 

REGULAR CIVIL APPEAL NO…………………… 
OF IN THE MATTER OF: 

Company Ltd. a company incorporated under the provisions of the Companies Act and having its registered 
office…………………… 

…Appellant 
                                                                                Versus  
(or XYZ company Ltd., a company incorporated under the Companies Act and having its registered office 
at……………………) 

                                                                                                                           …Respondents 
May it please the Hon‘ble Chief Justice of the High Court of…………………… and his Lordship‘s 
companion Justices, 

The appellant-company 
 

MOST RESPECTFULLY SHOWETH: 
 

1. That the appellant herein is a company duly registered under the provisions of the Companies Act and 
the registered office of the appellant is at…………………… and the company is engaged in the business of 
manufacturing…………………… 

2. That the respondents who are also doing business of selling goods manufactured by the appellants and 
other manufacturers approached the appellant for purchasing from the appellant-company the aforesaid 
manufactured goods. An agreement was reached between the parties which was reducing into writing. 
The appellant supplied goods worth Rs. 15 lacs over a period of …………………… months to the 
respondents. A statement of account regarding the goods so supplied is annexed hereto and marked as 
ANNEXURE A-1. 

3. That the respondents have made a total payment of Rs. 6 lacs on different dates. The statement of the said 
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payments made by the respondents is appended and is marked as ANNEXURE A-2. 
4. That the remaining amount has not been paid by the respondent despite repeated demands and issuance of a 

legal notice by the appellant through advocate 
5. That the appellant filed a suit for recovery of the aforesaid balance amount of Rs. 9 lacs together with 

interest at the rate of 12% per annum and the cost of the suit. The suit was filed on…………………… in the 
court of the learned District Judge. 

6. That upon being summoned by the said court the respondents appeared through counsel and filed their 
written statement to which appellant-plaintiff also filed replication (rejoinder) 

7. That the parties led evidence. After hearing the counsel for the parties the learned District Judge has by his 
judgement and decree passed on…………………… dismissed the appellant‘s suit on the ground that the 
evidence led by the parties does not establish the claim of the appellant-plaintiff. Copies of the judgement 
and decree of the court below are annexed hereto and are marked as ANNEXURE A-3 AND A-4, 
respectively. 
Aggrieved by the aforesaid judgement and decree of the court below dismissing the suit of the plaintiff 
this appeal is hereby filed on the following, amongst other, 

 
GROUNDS 

A. That the judgement and decree under appeal are erroneous both on facts as well as law. 
B. That the learned trial court has failed to properly appreciate the evidence, and has fallen into error in 

not finding that the preponderance of probability was in favour of the plaintiff-appellant. 
C. That there was sufficient evidence led by the plaintiff to prove the issues raised in the suit and the 

defendant-respondent has failed to effectively rebut the plaintiff‘s evidence, more particularly the 
documentary evidence. 

D. ……………………  
E. ……………………  
F. …………………… 

8. That the valuation of this appeal for the purposes of payment of court-fee is fixed at Rs…………………… 
and the requisite court fee in the form of stamps is appended to this memorandum of appeal. 

9. That this appeal is being filed within the prescribed period of limitation, the judgement and decree under 
appeal having been passed on………………… 

 
In the above facts and circumstances the appellant prays that this appeal be allowed, the judgement and 
decree under appeal be set aside and the decree prayed for by the appellant in his suit before the court 
below be passed together with up-to-date interest and costs of both courts. 

APPELLANT 
 

VERIFICATION 
Verified at…………………… on this, the…………………… day of…………………, 2018 that the contents of 
the above appeal are correct to the best of my knowledge and belief…………………… 
 

 

8.4 Revision 
 
Section 115 of the Code of Civil Procedure, 1908 deals with revisionary jurisdiction of the High Courts. The 

Section lays down: 

(1) The High Court may call for the record of any case which has been decided by any Court sub-ordinate 

to such High Court and in which no appeal lies thereto, and if such sub-ordinate Court appears: 

(a) to have exercised a jurisdiction not vested in it by law; or 

(b) to have failed to exercise a jurisdiction so vested; or 
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(c) to have acted in the exercise of its jurisdiction illegally or with material irregularity, the High Court 

may make such order in the case as it thinks fit: 

Provided that the High Court shall not, under the Section, vary or reverse any order made, or any order 

deciding an issue, in the course of a suit or other proceeding, except where: 

(a) the order, if it had been made in favour of the party applying for revision, would have finally 

disposed of the suit or other proceeding; or 

(b) the order, if allowed to stand, would occasion a failure of justice or cause irreparable injury to the 

party against whom it was made. 

(2) The High Court shall not, under this Section vary or reverse any decree or order against which an 

appeal lies either to the High Court or to any Court subordinate thereto.‖ 

 

Revision (Civil) 

Section 115 of the Code of Civil Procedure provides for the remedy of revision. In a case where an appeal 

does not lie against a final order the aggrieved party can file a revision before the High Court (an no other 

court). There are certain orders passed by the Civil Courts subordinate to the High Court against which the 

remedy of appeal is not available, even through such orders finally decide an important question involved 

in the suit or substantially effect the right or interest of a party to the suit. In such cases the High Court can 

entertain a revision and quash or modify the order of the court below. 

 

8.5 Bail  
 
 Bail means the release of the accused from the custody of the officers of law and entrusting him to the 

private custody of persons who are sureties to produce the accused to answer the charge at the 
stipulated time or date. 

 An “anticipatory bail” is granted by the High Court or a Court of Session, to a person who apprehends 
arrest for having committed a non-bailable offence, but has not yet been arrested (Section 438). An 
opportunity of hearing must be given to the opposite party before granting anticipatory bail (State of 
Assam v. R.K. Krishna Kumar AIR 1998 SC 144). 

 

Specimen 
 

Bail Application before a Magistrate during Police Enquiry under s. 437, Cr.PC 1973 
 

In the Court of............... Magistrate ...... 
The State ................... 

Versus 
Accused AB son of TZ, Village: ............. 

Thana: ......... 
In the matter of petition for bail of accused 

AB, during police enquiry 
The humble petition of 

AB the accused above-named 
Most respectfully sheweth: 
1. That your petitioner was arrested by the police on 5th March 2013 on mere suspicion. That nearly a 

month has passed after the arrest but still the Investigating Police Officer has not submitted a charge-
sheet. 

2. That your petitioner was not identified by any inmate of the house of CM where the burglary is alleged 



Pleadings 8.13 

 
 

to have taken place, nor any incriminating article was found in his house. 
3. That your petitioner has reason to believe that one GS with whom your petitioner is on bad terms and 

who is looking after the case for complainant has falsely implicated your petitioner in the case out of 
grudge. 

4. That your petitioner shall fully co-operate with the police. 
5. That your petitioner is not likely to abscond or leave the country. 
Your petitioner prays that your Honour may be pleased to call for police papers and after perusing the same 
be pleased to direct the release of your petitioner on bail. And your petitioner, as in duty bound, shall ever 
pray. 

Advocate AB 
Verification 

I, AB, son of TZ, residing at................ by occupation business, do hereby solemnly affirm and say as follows: 
1. I am the petitioner above-named. I know and I have made myself acquainted with the facts and 

circumstances of the case and I am able to depose thereto. 
2. The statements in paragraphs 1 to 5 of the foregoing petition are true and correct to my knowledge and 

belief. 
3. I sign this verification on the 6th day of May 2013. 
Solemnly affirmed by the said AB 
on 6th May 2013 at the Court 
House at.........................                                                                                                                                            AB 
Before me 
Notary/Magistrate. 

 

8.6 First Information Report (FIR) 

Section 154 Cr.P.C 1973 deals with information in cognizable cases. Section 154 reads: 
(1) Every information relating to the commission of a cognizable offence, if given orally to an officer in 

charge of a police station, shall be reduced to writing by him or under his direction, and be read over to 
the informant; and every such information, whether given in writing or reduced to writing as aforesaid, 
shall be signed by the person giving it, and the substance thereof shall be entered in a book to be kept by 
such officer in such form as the State Government may prescribe in this behalf. 

(2) A copy of the information as recorded under Sub-section (1) shall be given forthwith, free of cost, to the 
informant. 

(3) Any person, aggrieved by a refusal on the part of an officer in charge of a police station to record the 
information referred to in Sub-section (1) may send the substance of such information, in writing and by 
post, to the Superintendent of Police concerned who, if satisfied that such information discloses the 
commission of a cognizable offence, shall either investigate the case himself or direct an investigation to 
be made by any police officer subordinate to him, in the manner provided by this Code, and such officer 
shall have all the powers of an officer in charge of the police station in relation to that offence. 

 
Specimen 

 
Form of First Information Report 

 
To 
The Officer-in-Charge 
———— (Name of the Police Station) 
 
Sir 
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This is to inform you that my cycle has been stolen from the cycle stand in the daily market last evening. 
Last evening, before I went to the market, I placed my green model Hero Cycle in the cycle stand No. 1 as 
usual. I had locked the cycle. The cycle bears the No. __ I had bought it only a month ago and it was almost 
new. The cycle had a full gear case, a carrier and a side basket. When such mishap occurred I was buying 
vegetables in the market. I asked everybody who were present there about the cycle. It was all in vain. 
I request you to kindly register a case of theft and initiate the necessary investigation to recover the stolen 
cycle. 
Yours faithfully, 
________ (Your Name) 
– Pleadings 

 



Appearances 9.1 
 

Chapter 9 

Appearances  
 

9.1 Deeds Of Sale Of Land And Building  
 
 With the growth of the Corporate Sector, the roleof CS has increased 

 The corporate sector has recognized the role of the Company Secretaries as a compliance officer and as a 

nodal point of contact between the company and its shareholders, debenture holders, depositors, 

financial institutions and the Government.  

 The Company Secretaries in practice are rendering value added services to corporate sector as 

independent professionals 

 That apart, a Company Secretary can appear as an authorized representative  before 

 Company Law Board/NCLT,  

 Competition Commission of India (CCI),  

 Securities Appellate Tribunal (SAT)  
 Telecom Regulatory Authority of India (TRAI) and  
 various other Tribunals 

 

9.2 Right to Legal Representation  
 
Under the Companies 
Act 

Section 432 of the 
Companies Act, 2013 

 The applicant or the appellant may either appear in person or authorise one 
or more  
– chartered accountants or  
– company secretaries or  
– cost accountants or  
– legal practitioners or  
– any officer  

 to present his or its case before the Tribunal or the Appellate Tribunal, as 
the case may be. 

 Company Secretaries who are in job can appear for and on behalf of 
Employer Company, by virtue of powers given under a power of attorney 
while appearing before CLB/NCLT or Authority Letter but preferably 
Power of Attorney 

Under the TRAI Act 
Section 17 of TRAI 
Act, 1997 

Section 17 authorizes CS to present his or its case before the Appellate 
Tribunal. 
 

Company Secretary’ means a Company Secretary as defined in clause (c) of sub-
section (1) of Section 2 of the Company Secretaries Act, 1980 and who has obtained 
a certificate of practice under subsection (1) of Section 6 of that Act. 

. 
Under the SEBI Act 
Section 15V of SEBI 
Act, 1992 

Section 15V permits the appellant either to appear in person or authorise one 
or more of practising  
 Company Secretaries,  
 Chartered Accountants,  
 Cost Accountants or  
 Legal practitioners or 
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 any of its officers to present his or its case before the Securities Appellate 
 Tribunal. 

Under the 
Competition Act 
Sections 35 and 53S 
of the Competition 
Act, 2002 

Company Secretaries in practice to appear before Competition Commission of 
India and Competition Appellate Tribunal. 

 

9.3 Appellate Authorities under The Companies Act, 2013 
 

Appeal against 
Refusal to Register 
Transfer of Shares 
 

Section 58 of the 
Companies Act, 
2013 

 If a company refuses, whether in pursuance of any 

power of the company under its articles or otherwise,  

 to register the transfer of, or the transmission by 

operation of law of the right to, any shares or interest 

of a member in, or debentures of, the company, 

 it shall, within two months from the date on which the 

instrument of transfer, or the intimation of such 

transmission, as the case may be, was delivered to the 

company,  

 send notice of the refusal to the transferee and the 

transferor or to the person giving intimation of such 

transmission, as the case may be, giving reasons for 

such refusal. 

 Section 58 further lays down that the transferor or 

transferee, or the person who gave intimation of the 

transmission by operation of law, as the case may be, 

may appeal to the Board/Tribunal against any refusal 

of the company to register the transfer or 

transmission, or against any failure on its part within 

the period referred to in the preceding paragraph, 

either to register the transfer or transmission or to send 

notice of its refusal to register the same. 

Appeal to 
Supreme Court 

Who can file  Any person aggrieved by any decision or 
order of the appellate Tribunal may file an 
appeal 

Time limit  Within 60 days from the date of order of 
appellate Tribunal 

Extension of 
time limit 

If it is satisfied that the appellant was 
prevented by sufficient cause from filing 
the appeal within the said period, allow it 
to be filed within a further period not 
exceeding sixty days 

Appellate authorities 
under TRAI Act 

Appeal to the 
Supreme Court 

 Notwithstanding anything contained in the code of civil 
procedure, 1908 or in any other law,  

 an appeal shall lie against any order, not being an 
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interlocutory order, of the appellate tribunal to the 
supreme court on one or more of the grounds specified. 

Section 100 of 
that Code 

 No appeal shall lie against any decision or order 
made by the Appellate Tribunal with the consent 
of the parties. 

 Every appeal under this section shall be preferred 
within a period of ninety days from the date of the 
decision or order appealed against. 

 The proviso appended to the Section 18 says that 
the Supreme Court may entertain the appeal after 
the expiry of the said period of ninety days, if it is 
satisfied that the appellant was prevented by 
sufficient cause from preferring the appeal in time. 

APPEAL TO THE 
SECURITIES APPELLATE 
TRIBUNAL 

Section 15T of the 
SEBI Act 

1 
 
 
 
 
 
2 
 
 
 
 
3 
 
 
 
 
 
 
 
 
 
 
4 
 
 
 
 
5 
 
 
 
6 
 

 By an order of SEBI made, under this Act, or the 
rules or regulations made thereunder; or 

 By an order made by an adjudicating officer under 
this Act;  
may prefer an appeal to a Securities Appellate 
Tribunal having jurisdiction in the matter. 

No appeal shall lie to the Securities Appellate 
Tribunals from an order made 

 by SEBI; 

 by an Adjudicating Officer,  
with the consent of the parties. 

Every appeal under sub-section (1) shall be filed 
within a period of 45 days from the date on which a 
copy of the order made by SEBI or the Adjudicating 
Officer, is received by him and it shall be in such form 
and be accompanied by such fee as may be 
prescribed. This details have been prescribed in the 
Rules. 
Provided that the Securities Appellate Tribunal may 
entertain an appeal after the expiry of the said period 
of 45 days if it is satisfied that there was sufficient 
cause for not filing it within that period. 
On receipt of an appeal, the Securities Appellate 
Tribunal may, after giving the parties to the appeal, 
an opportunity of being heard, pass such orders 
thereon as it thinks fit, confirming, modifying or 
setting aside the order appealed against. 
The Securities Appellate Tribunal shall send a copy of 
every order made by it to SEBI and the parties to the 
appeal and to the concerned Adjudicating Officer. 
The appeal filed before the Securities Appellate 
Tribunal shall be dealt with by it as expeditiously as 
possible and endeavour shall be made by it to dispose 
of the appeal finally within six months from the date 
of receipt of the appeal. 

Appeal to 
Supreme Court 

 The Central Government or any State Government or 

the Commission or any statutory authority or any local 
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authority or any enterprise or any person aggrieved by 

any decision or order of the Appellate Tribunal may file 

an appeal to the Supreme Court within sixty days from the 

date of communication of the decision or order of the 

Appellate Tribunal to them: 

 The Supreme Court may, if it is satisfied that the 
applicant was prevented by sufficient cause from filing 
the appeal within the said period, allow it to be filed 
after the expiry of the said period of sixty days. 

Appellate authorities 
under the 
competition act 

Who can appeal  The Central Government or the State Government or a 
local authority or enterprise or any person, aggrieved by 
any direction, decision or order referred to in Section 
53A(a) may prefer an appeal to the Appellate Tribunal. 

Time limit Within a period of sixty days from the date on which a 
copy of the direction or decision or order made by the 
Commission is received by the Central Government or the 
State Government or a local authority or enterprise or any 
person 

Provided that the Appellate Tribunal may entertain an appeal 
after the expiry of the said period of sixty days if it is satisfied 
that there was sufficient cause for not filing it within that 
period. 

. 

Appellate authorities 
under the income-tax 
act, 1961 

 Appeal against the order of the Income-tax Officer lies with the Appellate 
Assistant Commissioner or the Commissioner (Appeals) or Commissioner 
of Income-tax.  

 Appeal against the order of the Appellate Assistant Commissioner or the 
Commissioner (Appeals) can be preferred by the assessee or the income-tax 
department and such appeal lies with the Appellate Tribunal.  

 Appeal against the order of the Appellate Tribunal by way of reference by 
the Tribunal can also be preferred by the assessee or the income-tax 
department and such appeal lies to the High Court.  

 The Order of the High Court on the reference can be challenged either by 
the assessee or by the income-tax department by preferring an appeal to the 
Supreme Court which is the final appellate authority. 

 

9.4 Drafting of Affidavit In Evidence – Important Considerations 
 

The following must be kept in mind while preparing the affidavit-in-evidence by the parties – 
(i) The best evidence is that of a person who was personally involved in the whole transaction. In case, 

that person is not available for any reason, then any other person who has joined in his place to make 
deposition by way of his affidavit. 

(ii) In case, the petitioner himself was involved in the execution of a contract, he should file affidavit-in- 
evidence. 

(iii) The allegations or charges or grounds relating to facts should be re-produced duly supported by 
documentary evidence. 

 It may be noted that in the affidavit in evidence, the position of law or legal provisions or principle of 
law are not reproduced because the position of law or settled principles of law are not required to be 
proved by any party and they are deemed to exist and any party can argue and take help of those 
settled position of law while arguing their case before the Court or Tribunal or Forum and need to be 
proved by filing an evidence. [Section 5, Indian Evidence Act.] 
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(iv) In case, the point or issue pertains to engineering, medical, technology, science or other complex or 

difficult issues, then the evidence of expert is to be filed in the form of his Affidavit. If necessary, the 
said witness has to appear before the Forum for the purpose of cross-examination by the counsel for 
the other party. For example, hand-writing or finger print experts etc. 

(v) Besides the leading evidence on the points raised by the petitioner or by the opposite party in his 
written statement/reply, if possible, the party who is filing the affidavit-in-evidence should also file 
documents, papers or books or registers to demolish the defence or case set up by the opposite party. 

(vi) It is also permissible for any party to bring any outside witness (other than the expert witness) in 
support of his case if the facts and circumstances of the case so warrant and permitted by the Court/ 
Tribunal. 

(vii) At the time of tendering affidavit-in-evidence, the party must bring alongwith it either the original of 
papers, documents, books, registers relied upon by it or bring with it the carbon copy of the same. 

 

9.5 Rule of Adverse Inference  
 

 It is incumbent upon a party in possession of best evidence on the issue involved, to produce such 

evidence and if such party fails to produce the same, an adverse inference is liable to be drawn against 

such party. 

  The Court will be justified in drawing an adverse inference against that party. [Ms. Shefali Bhargava v. 

Indraprastha Appollo Hospital & Anr., 2003 NCJ 787 (NC)]. 

 It is equally incumbent upon a party to produce evidence of some expert where the issue involved is a 

complex or difficult one as for instance, issues pertaining to engineering, medical, technology or science 

etc. 

  Since the court cannot constitute itself into an expert body and contradict the claim/proposition on 

record unless there is something contrary on the record by way of expert opinion or there is any 

significantly acclaimed publication or  treatise on which reliance could be based. 

 

9.6 Arguments on Preliminary Submissions  
 
 Preliminary submissions should primarily confine to the true and correct facts regarding the issue 

involved and which have been suppressed or not disclosed by the other side in the pleadings.  
 Before incorporating such facts and/or provisions of law in the write-up, a lawyer/ authorized 

representative should be thorough with the provisions of law and interpretation, thereof, based upon 
relevant judgments so as to ensure that the submissions being made on behalf of the client are accepted 
and upheld by the Presiding Officer/Court/Tribunal as the case may be.  

 Thus, for eg., if a claim being opposed by a lawyer/authorized representative is evidently barred by 
limitation, such an objection should be taken in the preliminary submissions/objections. Such type of 
submissions/objections should be duly supported by law on the point or by relevant case 
law/judgments. 

 

9.7 Arguments on Merits  
 
 Such arguments as relate to the facts pleaded by the parties are termed as arguments on merits. While 

addressing arguments on merits, a lawyer/authorized representative should carefully point out the 
pleadings of the parties and the relevant evidence in support thereof, lead by the parties, both oral as 
well as documentary.  
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 A lawyer/authorized representative should ensure that all or any contradiction in the pleadings of the 

opponent and the evidence in support of such pleadings are duly pointed out while submitting his/her 
arguments.  

 Thus, where an agreement/contract of service is pleaded and there is no evidence either oral or 
documentary on record in support of such an agreement/contract, it should be specifically pointed out 
that the opponent has failed to prove/establish that such an agreement/contract actually exists or that 
the same had actually been executed at all.  

 Similarly, where notice is alleged to have been served prior to filing of the case and there is no 
documentary evidence like postal receipt/courier receipt placed on record by the opponent, it should be 
pointed out that the opponent has failed to establish that the notice had actually been served.  

 The relevant facts and/or contradictions extracted from the opponent or his/her witness during the 
course of cross-examination and relating to the factual issues involved in the matter, should be 
highlighted so as to draw attention of the Court/Tribunal towards such facts/contradictions. 

 

9.8 Legal Pleadings/Written Submissions  
 
While taking such plea one should ensure that the legal provisions and/or interpretation, thereof, is very 
clear and directly applicable to the issues involved in the matter. 
 
Some illustrations are as under: 

 Suit is not maintainable for want of statutory notice etc. 

 Plaint does not disclose cause of action 

 Plaintiff has no right to sue. 

 Suit barred by principles of res-judicata. 

 Suit barred by principles of waiver, estoppel, acquiescence. 

 Suit is barred by special enactment. 

 Court has no jurisdiction. 

 Suit is barred by limitation. 

 Suit is premature, and so on 

 

9.9 Dress Code  
 

Introduction   In professional life it is important to look presentable because personal 
appearance counts. How you look can be a major factor in how you are 
perceived by others. How you look, talk, act and work determines 
whether you are a professional or an amateur. 

 A dress code is a set of rules governing a certain combination of clothing. 
Apart from the legal profession, professional dress code standards are 
established in major business organizations and these have become more 
relaxed in recent decades.  

 Dress codes vary greatly from company to company, as different working 
environments demand different styles of attire. Even within companies, 
dress codes can vary among positions. 

Guidelines for 
Professional Dress of CS 

 The professional dress for male members will be Navy Blue suit and white 
shirt with a tie (preferably of the ICSI) or navy blue buttoned-up coat over 
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a pant or a navy blue safari suit. 
 The professional dress for female members will be saree or any other dress 

of a sober colour with a navy blue jacket. 
 Members in employment may wear the dress/uniform as specified by the 

employer for all employees or if allowed the aforesaid professional dress. 
 PCS appearing before any tribunal or quasi-judicial body should adhere to 

dress code if any prescribed for appearing before such tribunal or quasi-
judicial body or if allowed the aforesaid professional dress. 

 

9.10 Professional Etiquettes  
 

Introduction   Etiquette is the fine art of behaving in front of others.  
 It is a set of practices and forms which are followed in a wide variety of situations.  
 Many people consider it to be a branch of decorum, or general social behavior.  
 Each society has its own distinct etiquette, and various cultures within a society 

also have their own rules and social norms. 

Dressing 
Etiquette 

 Always wear neat and nicely pressed formal clothes. Choose corporate shades 
while you are picking up clothes for your office wear. 

 Ties for men should compliment. 
 Women should avoid wearing exposing dresses and opt for little but natural 

make-ups. Heels should be of appropriate or modest height. 
 Men need to keep their hair (including facial hair) neatly trimmed and set. 
 Always polish your shoes. 
 Keep your nails clean. 
 Wear clothes which you are comfortable in and can carry well. This is very 

important while you are in a business meeting or client presentation. 

Communication 
Etiquettes 

 Always speak politely. Listen to others attentively. A good listener is always dear to 
every client. 

 While speaking over telephones, always greet the other person while starting and 
ending the call. 

 Speak only when the other person has finished talking instead of interrupting in 
between. 

 Show interest in what other people are doing and make others feel good. 
 Stand about an arm’s length away while talking to others. 
 Question another person in a friendly, not prying, manner. 
 Make eye contact when talking to others. 
 Be polite. Avoid foul language, unkind statements, and gossip. 
 Keep your conversations short and to the point. 
 Maintain your sobriety and politeness even if the client speaks something 

offensive or rude and avoid replying back in harsh tone/words 

Handshake 
Etiquette 

 Always rise when introducing or being introduced to someone. 
 Shake hands with your right hand. 
 Shake hands firmly (but not with a bone crushing or fish-limp grip), and with only 

one squeeze. 
 Hold it for a few seconds (only as long as it takes to greet the person), and pump 

up and down only once or twice. 
  Make eye contact while shaking hands. 

Invitation 
Etiquette 

 Reply by the date given in the invitation, so that the host or hostess knows what 
kind of arrangements to make for the event, food is not wasted, and unnecessary 
expense is eliminated. 
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 If an RSVP card is not included, respond by calling or sending a brief note. 
 If you cancel after initially accepting an invitation, phone your regrets as soon as 

possible. Send a note of regret following the phone conversation. 
 Don’t ask for permission to bring a guest unless the invitation states. 
 Arrive at the event promptly, but not too early. 
 Mingle and converse with the other guests 
 Don’t overstay your welcome. 

Dining 
Etiquettes 

 Always be courteous while official dinners. Offer the seat to your guest first. If 
you are the guest, be punctual and thank the host for the dinner. 

 Wait until you receive your host’s signal. 
 Initiate conversations while waiting for the food. 
 Never begin eating any course until everyone has been served or the host/hostess 

has encouraged you to do so. 
 Chew quietly; don’t speak with your mouth full. 
 Avoid pointing the knife or fork towards the other person while eating and 

speaking. 
 Allow your guest to select the menu and wine. 
 If something unwanted has gone to your mouth, place the napkin in front of your 

mouth tactfully and bring it out instead if putting your hand inside the mouth to 
get rid of it. 

 Learn the basic table manners before you go out to dine with a potential client or 
an important business meet. 

 

9.11 Court Craft  
 

Introduction  Company Secretaries act as an authorized representative before various 
Tribunals/quasi judicial bodies.  

 It is necessary for them to learn art of advocacy or court craft for effective delivery of 
results to their clients when they act as an authorized representative before any 
tribunal or quasi judicial body. 

 For winning a case, art of advocacy is important which in essence means to convince 
the judge and others that my position in the case is the proper interpretation.  

 Advocacy/court craft is learned when we enter the practicising side of the profession. 
The aim of advocacy is to make judge prefer your version of the truth. 

 Apart from the legal side of the profession, advocacy is often useful and sometimes 
vital, in client interviewing, in negotiation and in meetings, client seminars and 
public lectures. It is a valuable and lifelong skill worth mastering. 

 Technical and legal knowledge about the area in which Company Secretaries are acting 
is essential. Better their knowledge, the better their advocacy skills and the greater 
their impact. Good advocacy or negotiating skills will not compensate for lack of 
appropriate knowledge 

Preparatory 
points 

There are certain basic preparatory points which a Company Secretary should bear in 
mind when contacted by a client. 
 Take minute facts from the client; 
 Lend your complete ears to all that client has to say; 
 Put questions to the client while taking facts so that correct/relevant facts can be 

known; 
 Convey to the client about exact legal position in context of relief sought by the client; 
 Give correct picture of judicial view to the problem posed by the client. 

Drafting of Pleadings could be both written and oral. Mastering both the kinds of pleadings is 
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pleadings must for effective delivery of results to the clients. Some of the important factors which 
may be borne in mind while making written pleadings are as under: 
 Quote relevant provisions in the petition and excerpts of observations made by the 

Courts relevant to the point; 
 Draft prayers for interim relief in such a manner which though appears to be 

innocuous but satisfy your requirements; 
 Do not suppress facts; 
 Highlight material facts, legal provisions and Court decisions, if any; 
 State important points at the outset together with reference to relevant 

provisions/judgements. 
If you are opponent 
 File your reply to the petition at the earliest opportunity; 
 Take all possible preliminary contentions together with reference to relevant law point 

and judgements; 
 Submit your reply to each paragraph of the petition. 
If you are for the petitioner 
 File your rejoinder upon receiving the reply at the earliest opportunity; 
 Meet clearly with the specific points raised by the opponent in the reply affidavit 

Oral 
pleadings 

Effective oral pleadings are relevant both at the stage of preparation of the case before 
actual presentation and also at the stage of actual presenting a case before CLB/NCLT or 
other tribunals. Following aspects could be relevant at both these stages: 
 Preparation before presentation of the case¬; 
 Carefully read your petition, provisions of law and judgements; 
 Jot down relevant points on a separate sheet of paper together with relevant pages of 

the compilation; 
 Keep copies of judgements to be relied ready for the Court and for your opponent(s). 

While  
presenting 
your case 

Submit a list of citations to the Court Master before opening of case; Start your address with 
humble note; 
 Refer to the order sought to be challenged or reliefs sought to be prayed; 
 State brief facts; 
 Formulate issues/points, categorise them and address them one by one; 
 Take each point, state relevant facts, provisions of law and relevant binding 

decisions; 
 Hand over xerox copies of binding decisions to the Court Master while placing 

reliance; 
 Refer to relevant pages of the compilation, provisions of law and judgements; 
 Complete all points slowly but firmly; 
 Conclude your arguments by reiterating your points in brief; 
 Permit the opponent counsel uninterruptedly. However, if facts are being 

completely twisted, interrupt depending upon the relevant circumstances; 
 Take instructions from client in advance with respect to alternative reliefs. 

Important 
principles of 
advocacy 

Some of the important principles of advocacy a Company Secretary should observe 
include: 
 Act in the best interest of the client; 
 Act in accordance with the client’s wishes and instructions; 
 Keep the client properly informed; 
 Carry out instructions with diligence and competence; 
 Act impartially and offer frank, independent advice; 
 Maintain client confidentiality. 

Advocacy  tips  Clarity: The judge’s time is limited, so make the most of it. 
 Credibility: The judge needs to believe that what you are saying is true and that you are 
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on the right side. 
 Demeanour: We don’t have a phrase “hearing is believing”. The human animal 

which includes the human judge, is far more video than audio. The way we collect 
most of our information is through our eyesight. 

 Eye contact: While pleading, maintain eye contact with your judge. 
 Voice modulation: Voice modulation is equally important. Modulating your voice 

allows you to emphasize the points you want to emphasize. Be very careful about 
raising your voice. Use your anger strategically. But use is rarely. Always be in 
control of it. 

 Psychology: Understand judge’s psychology as your job is to make the judge prefer 
your version of the truth. 

 Be likeable. At least be more likeable than your opponent. If you can convert an 
unfamiliar Bench into a group of people who are sympathetic to you personally, you 
perform a wonderful service to your client. 

 Learn to listen. 
 Entertain your judge. Humour will often bail you out of a tough spot 
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Chapter 10 

Compounding of Offences  
 

10.1 Introduction  
 

Meaning of 
compounding of 
offences  

 To "compound", in this context, means to come to a settlement or agreement. 
 In compounding, there is a compromise or agreement, while in case of imposition 

of fine under the provisions of an Act, there is no agreement as such. Generally, 
offences which are of a private nature and relatively not serious are made 
compoundable. 

Advantage of 
compounding of 
offences 

There are various advantages of compounding under any legislation –  

 It is done before the trial by the court, wherein either of the parties to the dispute 
which is at fault willingly agrees to its fault and a compromise is done between 
both the parties without the matter being adjudicated by the court.  

 Compounding saves the parties from the hassle of spending a lot of money, time 
and energy in lengthy legal proceedings.  

 In a country like India where there are thousands of cases pending in the courts, 
„compounding‟ is a good way of settling disputes or matters. 

 

10.2 Compounding of Offences Under Companies ACT, 2013*  
* Yet to be notified 

 

Section 621A of the 
Companies Act, 1956 

Compounding of offences is yet regularized by Section 621A of Companies Act, 
1956 

Section 441* of the 
Act, 2013 
 

* Yet to be notified 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Applicability  As per provision of Section 441 (1) of the Act, 2013-  
Any offence punishable under this Act,  
– whether committed by  
– a company or  
– any officer thereof,  
– with fine only, may,  
– either before or after the institution of any 

prosecution, be compounded. 
 As per provision of section 441(6) of the Act, 2013-  

– any offence which is punishable under this act with  
– imprisonment or fine, or  
– offence punishable with imprisonment or  
– fine or with both, shall be compoundable with the 

permission of the Special Court (Provision of Section 
435 of the Act, 2013 lay down the law of establishing 
the special courts by the central government for 
speedy trial of offences which are punishable under 
this Act with imprisonment for 2 years or more) in 
accordance with the procedure laid down in the Act 
for compounding of offences. 

Compounded (a) the Tribunal; or 



Compounding of Offences 10.2 

 
 

 by (b) where the maximum amount of fine which may be 
imposed for such offence does not exceed five lakh 
rupees, by the Regional Director or any officer authorised 
by the Central Government 

Effects  Once the offence is compounded, no further prosecution 
shall be initiated either by registrar or shareholder or any 
other person in respect of that offence. 

  If the offence is committed for non filing of any return or 
document with registrar, then that return or documents 
needs to be filed with the registrar along with fees and 
additional fees as may be imposed under the order and 
within such time frame as may be stipulated under the 
order. 

  If any prosecution is going in any court in respect of the 
offence, then on successful compounding of the same, the 
person against whom the prosecution is going on shall be 
discharged. 

  Failure of compliance with the order of Compounding is 
an offence punishable with imprisonment of six months 
or fine not exceeding ` 100,000/- or with both. 

 Once the offence is compounded, the intimation of 
compounding needs to be given to the Registrar within 
the period as mentioned in the order of compounding 

No 
compounding 
allowed  

 The provisions relating to compounding of offences shall 
not apply  

 to an offence committed by a company or its officer  
 within a period of three years from the date on which a 

similar offence committed by it or him was compounded 
under this section. 

Where applied 
for 
compounding  

 Every application for the compounding of an offence shall 
be made to the Registrar  

 who shall forward the same, together with his comments 
thereon to  
– the Tribunal or 
– the Regional Director or 
– any officer authorised by the Central Government, as 

the case may be 
Intimation to 
ROC about 
compounding  

 Where any offence is compounded under this section,  
 Whether before or after the institution of any prosecution,  
 intimation thereof shall be given by the company to the 

Registrar within seven days from the date on which the 
offence is so compounded. 

No prosecution  Any offence is compounded before the institution of any 
prosecution,  

 no prosecution shall be instituted in relation to such 
offence, either by 

 the Registrar or by any shareholder of the company or by 
any person authorised by the Central Government 

 against the offender in relation to whom the offence is so 
compounded. 
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10.3 Compounding of Offences Under SEBI Act, 1992  Sec 24A of SEBI Act, 1992 
 

Section 24A of SEBI 
Act, 1992 

Section 24A of SEBI Act reads as under 
– Notwithstanding anything contained in the Code of Criminal Procedure,1973  
– any offence punishable with imprisonment only, or  
– with imprisonment and also with fine,  
– may either before or after the institution of any proceeding,  
– be compounded by a Securities Appellate Tribunal or a court before which 

such proceedings are pending. 
 

Compounding of offence can take place at any stage after filing criminal 
complaint by SEBI. Where a criminal complaint has not yet been filed but is 
envisaged, the process for consent orders will be followed rather than the one 
for compounding. 

. 
Factors To Be Taken 
Into Consideration 
While 
Compounding Of 
Offences Under 
Various Laws 

– Whether violation is intentional. 
– Party‟s conduct in the investigation and disclosure of full facts. 
– Gravity of charge i.e. charge like fraud, market manipulation or insider 

trading 
– History of non-compliance. Good track record of the violator i.e. it had not 

been found guilty of similar or serious violations in the past. 
– Whether there were circumstances beyond the control of the party 
– Violation is technical and/or minor in nature and whether violation 

warrants penalty. 
– Consideration of the amount of investors‟ harm or party‟s gain. 
– Processes which have been introduced since the violation to minimize 

future violations/lapses. 
– Compliance schedule proposed by the party 
– Economic benefits accruing to a party from delayed or avoided compliance. 
– Conditions where necessary to deter future non-compliance by the same or 

another party. 
– Satisfaction of claim of investors regarding payment of money due to them 

or delivery of securities to them. 
– Compliance of the civil enforcement action by the accused. 
– Party has undergone any other regulatory enforcement action for the same 

violation. 
– Any other factors necessary in the facts and circumstances of the case. 

 

10.4 Compounding of Contravention under FEMA - 1999 Sec. 15 of the FEMA  
 

Compounding of 
offences under 
FEMA 

(1) Any contravention under Section 13 may, on an application made by the 

person committing such contravention, be compounded within one 

hundred and eighty days from the date of receipt of application by the 

Director of Enforcement or such other officers of the Directorate of 

Enforcement and Officers of the Reserve Bank as may be authorised in this 

behalf by the Central Government in such manner as may be prescribed. 

(2) Where a contravention has been compounded under sub-section (1), no 
proceeding or further proceeding, as the case may be, shall be initiated or 
continued, as the case may be, against the person committing such 
contravention under that section, in respect of the contravention so 
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compounded. 
 The Government has, in consultation with the Reserve Bank of India, 

reviewed the procedures for compounding of contravention under 
FEMA. 

 The procedures have been reviewed to provide comfort to the citizens 
and corporate community by minimising transaction costs, while taking 
severe view of wilful, malafide and fraudulent transactions.  

 Accordingly, the responsibility of administering compounding of 
contravention cases under FEMA has been vested with the Reserve 
Bank with exception of hawala transactions. 

  The Directorate of Enforcement would continue to deal with these 
cases. 

 

10.5 Consent Orders   
 

 SEBI has brought the concept of Consent Order into force for resolving the disputes in more smooth 

manner through negotiations and discussions instead of lengthy litigation.  

 Consent Order means “an order settling administrative or civil proceedings between the regulator and a 

person (Party) who may prima facie be found to have violated securities laws.” 

  A Consent Order may or may not include a determination that a violation has occurred. 

 Consent Order provides flexibility of wider array of enforcement and remedial actions which will 

achieve the twin goals of an appropriate sanction, remedy and deterrence without resorting to litigation, 

lengthy proceedings and consequent delays. 

 Consent Orders can be passed in respect of all types of enforcement or remedial actions including 

administrative. 

 Violation of Consent Order by a Party (i.e. failure to obey) would invite appropriate action, including 

for violating SEBI orders, besides revival of the pending action. 

  If SEBI rejects the offer of settlement, the person making the offer shall be notified of the same and the 

offer of settlement shall be deemed to be withdrawn. 


