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TAXATION OF E-COMMERCE 
TRANSACTIONS  

 
 LEARNING OUTCOMES 
 
After studying this chapter, you would be able to -  
 appreciate the meaning of e-commerce and how business is transacted 

through E-commerce; 
 identify the issues and problems in taxing e-commerce transactions; 
 appreciate the need for equalization levy and provisions incorporated in 

Indian tax laws in respect of such levy; 
 compute equalization levy; 
 integrate, analyse and apply the above concepts and provisions in 

making computations and addressing relevant issues. 
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 6.1 WHAT IS E-COMMERCE?  
E-commerce or electronic commerce, in its widest sense, means consumer and business 
transactions conducted over a network, with the help of computers and telecommunications. In 
other words, e-commerce refers to the exchange of goods or services for value on the internet. E-
commerce, inter-alia, includes, online shopping, online trading of goods and services, electronic 
fund transfers, electronic data exchanges and online trading of financial instruments. The Indian 
Foreign Direct Investment policy defines “e-commerce” to mean buying and selling of goods and 
services including digital products over a digital and electronic network.  
1OECD defines e-commerce as the sale or purchase of goods or services, conducted over 
computer networks by methods specifically designed for the purpose of receiving or placing 
orders. Accordingly, whether a commercial transaction qualifies as e-commerce is determined by 
the ordering method rather than the characteristics of the product purchased, the parties involved, 
the mode of payment or the delivery channel. The ordering process is considered as a crucial 
determinant of an e-commerce transaction in the OECD definition.  

E-commerce facilitates trade across borders, increases convenience for consumers, and enables 
firms to reach new markets. The e-commerce reforms has rapidly evolved through the 
development of new business models, which often integrate new and emerging digital technologies 
as well as new online payment mechanisms. Many e-commerce business models use online 
platforms, facilitating purchases between often unknown and dispersed buyers and sellers. 
Another emerging trend is the growth of subscription e-commerce business models, whereby users 
access goods and services in a continuous, recurring stream. E-commerce business models 
integrate digital ordering mechanisms alongside physical infrastructures, including within brick-
and-mortar stores. 

 6.2 HOW IS BUSINESS TRANSACTED THROUGH E- 
COMMERCE? 

E-commerce is but a method of conducting business transactions and not a business transaction 
by itself. Therefore, the contents of a business transaction done through e-commerce means is no 
different from that of a business transaction carried out through traditional means. 

New business models push out the e-commerce frontier in two ways. First, new business models 
can enable more transactions to move online in a given market or for a given set of participants. 
Second, new business models can enable whole new markets to emerge for goods and services 
that previously could not have been bought or sold online, or allow new participants to enter the 
market. 

                                                           
1 OECD (2019), Unpacking E-commerce: Business Models, Trends and Policies, OECD Publishing, Paris, 
https://doi.org/10.1787/23561431-en. 
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Digital technologies enable e-commerce innovations and often serve as the backbone of business 
model developments. Some of these technologies, like smart assistants enabled by artificial 
intelligence (AI), constitute new channels for selling or purchasing products over electronic 
networks. Similarly, online payment innovations can help to unlock e-commerce potential by 
promoting trusted online transactions between unknown parties. 

Classification of E-commerce based on parties involved in transactions. Major types are 
mentioned below: 

 
(i) Business to Customers (B2C): In this type of e-commerce, transactions take place 

between businesses and consumers. In B2C e-commerce, products or services are sold to 
end-users (i.e. consumers).  

 Examples: Amazon.in, Flipkart.com, Myntra.com, Snapdeal.com etc. are the examples of 
B2C e-commerce businesses, where consumers can find almost anything be it books, 
electronic products like washing machines, USB storage devices, clothes, shoes or 
personal care etc. 

(ii) Business to Business (B2B): In B2B e-commerce, transactions take place between two 
businesses.  

 Example: IndiaMART, TradeIndia, Alibaba, go4WorldBusiness.com (an online B2B 
marketplace for global exporters and importers), Amazon, the US-based ecommerce giant 
etc are the example of B2B online platforms. 

(iii) Government to Customers (G2C): The online platform between a government and its 
citizens or consumers for paying taxes, registering vehicles, and providing information and 
services such as filing of income-tax return etc. 
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(iv) Government to Business (G2B)/Business to Government(B2G): In G2B/B2G e-
commerce, an electronic exchange of any information between businesses and the 
government, usually using internet so the cooperation or communication takes place on the 
internet. In G2B, government agencies and business use websites, procurement 
marketplaces, applications, web services. 

 Example: Government e-Marketplace (GeM), a one stop portal to facilitate online 
procurement of common use Goods & Services required by various Government 
Departments / Organizations / PSUs. 

 INAM-Pro is a web based application, designed by National Highways and Infrastructure 
Development Corporation Ltd (NHIDCL) and launched by the Ministry as a common 
platform to bring cement buyers and sellers together.  

(v) Customer to Customer (C2C): When goods or services are bought and sold between two 
consumers, C2C e-commerce business takes place.  

 Example: Olx, an C2C e-commerce online platform where customer sells his used goods to 
other customer; eBay, an online marketplace in which an individual sells a product or 
service to another. 

E-Commerce Business Models 

With the advancement of digitalization and emergence of new technologies, new forms of e-
commerce business models are evolved. Some of such ways of transacting e-commerce business 
are discussed here below:  

Online platform e-commerce business model:  

In the context of e-commerce, online platforms act as intermediaries between buyers and sellers to 
facilitate the exchange of goods and services over the Internet. Buyers benefitted due to the 
presence of variety of products available with diverse sellers. Likewise, sellers discover many 
buyers to whom they can sell their products. As compared to the physical stores, digital 
marketplace deliver massive variety of goods and service.  

Meaning of Marketplace based model and Inventory based model of e-commerce2: 

Marketplace based model of e-commerce means providing of an information technology platform 
by an e-commerce entity on a digital & electronic network to act as a facilitator between buyer and 
seller. 

Inventory based model of e-commerce means an e-commerce activity where inventory of goods 
and services is owned by e-commerce entity and is sold to the consumers directly. 

                                                           
2 Consolidated FDI Policy Circular of 2017, dated 28.8.2017 read with Press Note dated 26.12.2018 
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Subscription e-commerce business model: Subscription business model is characterised by 
regular and recurring payments for the repeated provision of a good or a service. The subscription 
business model can relate to recurring purchases of digital goods and services, or a combination of 
both digital and tangible products (such as a newspaper subscription that includes access to digital 
content). Some current e-commerce subscription business models, such as Spotify or Netflix etc. 

Digital identity and its potential for e-commerce: Digital identity refers to the set of information 
used by a computer to authenticate an identity. For example, India’s Aadhaar programme issues a 
unique number to every Indian citizen which is a valid means of identification vis-à-vis the 
government as well as private Internet sites including Airbnb, Uber and digital wallet services. 

Subscription access to tangible and bundled goods and services: A recent e-commerce trend has 
been the growth of subscription business models for tangible goods, including in categories like beauty 
supplies (Birchbox), minerals (Celestial Minerals), groceries (Blue Apron, Hello Fresh), snack foods 
(Nature Box), cosmetics and self-care products (Dollar Shave Club, Harry’s), and many more. 

Online-offline e-commerce business models: These business models serve as extensions of e-
commerce, pushing the edges of online purchases into physical stores. Some business models 
combine online ordering with offline distribution, which may be useful to enable the online 
purchase of products whose quality may not be assessed from a distance, such as perishable 
goods like groceries. Many businesses have taken advantage of the ubiquity of digital technologies 
to grow business models based on a combination of both online and offline features. Other online 
businesses are moving offline by adding brick-and-mortar elements to enable the online sale of 
other goods, like clothing, where fit may be difficult to assess from a distance.  

Mobile technologies - Helping e-commerce to flourish in brick-and-mortar stores: Mobile 
technologies empower consumers to perform a range of digital activities, including online 
shopping. Consumers use digital technologies throughout the commercial process, but 
smartphones enable buyers to compare prices, to do research and finally make transactions from 
any networked location. A Google survey found that 82% of surveyed consumers research 
products on their smartphones before making purchases in brick-and-mortar stores.  

Online groceries – A new e-commerce frontier: Many businesses have tried to develop 
processes to successfully sell perishable food and groceries online. Some online business models 
offer direct shipping of purchased groceries alongside guarantees related to quality and customer 
satisfaction to give consumers confidence in the purchase of perishable goods and services. This 
model, however, necessitates the development of a cold-chain direct fulfilment and logistics 
system, which made this model expensive.  

Innovative payment mechanisms: Safely and remotely exchanging money online, including 
across borders, is fundamental to e-commerce. Safe and effective online payment mechanisms 
facilitate trusted online transactions, boosting the growth of e-commerce between unknown buyers 
and sellers. Many online payment mechanisms are closely associated with the rise of e-commerce. 
In fact, one of the earliest online payment models is “Paypal”, which is emerged in combination 
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with the pioneering online auction house and e-commerce platform eBay, to enable safe online 
payments between the parties involved. 

Digital wallets: An online payment can be broadly considered to be a “purchase order placed 
using devices connected to the Internet”, a definition that is relevant to many forms of e-
commerce. One mechanism of enabling online payments includes the use of digital wallets, also 
known as “e-wallets” or “electronic wallets”.  

Digital wallets allow e-commerce by enabling trusted transactions online, without which most e-
commerce purchases would not be possible. Consumers may be more willing to do a transaction online 
using a digital wallet as opposed to directly sharing financial information with online retailers.  

Mobile money - Extending e-commerce to the unbanked: Another form of payment innovation 
that enables e-commerce is the rise of a specific form of mobile payment, also known as “mobile 
money”, particularly for unbanked people (i.e. those without access to financial services). Mobile 
money differs from digital wallets insofar that the mechanism for payment is conducted via mobile 
communication networks, and does not necessarily require an existing relationship with a financial 
services provider. 

Mobile money is facilitated by mobile network operators who use a system of agents to accept regular 
currency in the form of cash and store an equivalent value in a digital wallet, which can then be 
transferred to other users or can be withdrawn later. Mobile money is connected with a mobile phone 
number and often uses two-factor authentication through a personal identification number issued at the 
point of registration. Mobile money can be transferred to others who are also registered with the same 
mobile money system, exchanged with merchants for goods and services, or can be withdrawn as cash 
from a mobile money agent. Mobile money can therefore act as a means of storing and transferring 
value in a secure and convenient way for unbanked people. 

Resources: The discussion on E-commerce Business Models in this chapter is essentially based 
on the text published in “Unpacking E-commerce: Business Models, Trends and Policies, OECD 
Publishing, Paris” available at https://doi.org/10.1787/23561431-en. 

 6.3 EQUALISATION LEVY: GENESIS & STATUTORY 
PROVISIONS 

(1) Growth of e-commerce and concerns emerging therefrom: 
(i) The rapid growth of information and communication technology has resulted in substantial 

expansion of the supply and procurement of digital goods and services globally, including 
India. The digital economy is growing at approximately 10% per annum, significantly faster 
than the global economy as a whole. 

(ii) At present, in the digital domain, business may be conducted without regard to national 
boundaries and may dissolve the link between an income-producing activity and a specific 
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location. Hence, business in digital domain doesn’t actually occur in any physical location 
but instead takes place in "cyberspace." Persons carrying business in digital domain could 
be located anywhere in the world. Entrepreneurs across the world have been quick to 
evolve their business to take advantage of these changes. It has also made it possible for 
the businesses to conduct themselves in ways that did not exist earlier, and given rise to 
new business models that rely more on digital and telecommunication network, do not 
require physical presence, and derives substantial value from data collected and 
transmitted from such networks. 

(2) Taxation issues relating to e-commerce: 
These new business models have created new tax challenges. The typical taxation issues relating 
to e-commerce are: 
(i) the difficulty in characterizing the nature of payment and establishing a nexus or link 

between  taxable transaction, activity and a taxing jurisdiction, 

(ii) the difficulty of locating the transaction, activity and identifying the taxpayer for income tax 
purposes.  

The digital business, thus, challenges physical presence-based permanent establishment rules. If 
permanent establishment principles are to remain effective in the new economy, the fundamental 
PE components developed for the old economy i.e. place of business, location, and permanency 
must be reconciled with the new digital reality. 
(3) OECD Recommendations under Action Plan 1 of the BEPS project: 
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Taking into consideration the potential of new digital economy and the rapidly evolving 
nature of business operations, it becomes necessary to address the challenges in terms of 
taxation of such digital transactions.  

(4) Equalisation Levy - Insertion of Chapter VIII in the Finance Act, 2016: 
In order to address these challenges, Chapter VIII of the Finance Act, 2016, titled "Equalisation 
Levy", provides for an equalisation levy of 6% of the amount of consideration for specified services 
received or receivable by a non-resident not having PE in India, from a resident in India who 
carries out business or profession, or from a non-resident having PE in India. 

The CBDT issued a notification dated 27 May, 2016, stating that the provisions of Chapter VIII 
relating to the equalisation levy would come into effect from 1st June 2016. This Chapter extends 
to the whole of India except Jammu and Kashmir. It applies in respect of consideration received or 
receivable for specified services provided on or after 1.6.2016.  

The key aspects related to Equalisation Levy have been discussed below. 

(a) Meaning of “Equalisation Levy” [Section 164(d) of the Finance Act, 2016]:  

 Equalisation levy means the tax leviable on consideration received or receivable for any 
specified service 

(b) Meaning of “Specified Service” [Section 164(i) of the Finance Act, 2016]: 

(i) Online advertisement; 

(ii) Any provision for digital advertising space or any other facility or service for the 
purpose of online advertisement; 

(iii) Any other service as may be notified by the Central Government. 

 Note – ‘Online’ means a facility or service or right or benefit or access that is obtained 
through the internet or any other form of digital or telecommunication network. 

(c) Charge of Equalisation Levy [Section 165 of Finance Act, 2016]: 

(i) Equalisation levy @6% is leviable on the amount of consideration for specified 
service received or receivable by a person, being a non-resident from - 

(a) a person resident in India and carrying on business or profession; or 

(b) a non-resident having a PE in India. 

(ii) Equalisation levy is not chargeable, where – 

(a) the non-resident providing the specified service has a PE in India and the 
specified service is effectively connected with such PE; 

(b) the aggregate amount of consideration for specified service received or 
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receivable in a previous year by the non-resident from a person resident in 
India and carrying on business or profession, or from a non-resident having a 
PE in India, does not exceed ` 1 lakh; or 

(c) where the payment for the specified service by the person resident in India, or 
the PE in India is not for the purposes of carrying out business or profession. 

(d) Relief to small players in the digital domain: 

 In order to reduce burden of small players in the digital domain, it is also provided that no 
such levy shall be made if the aggregate amount of consideration for specified services 
received or receivable by a non-resident from a person resident in India and carrying on 
business or profession or from a non-resident having a permanent establishment in India 
does not exceed ` 1 lakh in any previous year. 

 Further, equalisation levy shall not be charged where the payment for the specified service 
by the person resident in India or the permanent establishment in India, is not for the 
purposes of carrying out business or profession. 

(e) Provisions of Chapter on Equalisation Levy: 

Section Subject Provisions 
166 Collection and 

recovery of 
equalisation levy 

 

Person 
responsible for 
deduction of 
equalisation levy 

Every person, being a resident and carrying on business 
or profession or a non-resident having a permanent 
establishment in India shall deduct equalisation levy from 
the amount paid or payable to a non-resident in respect of 
the specified service.  

Rate of 
equalisation levy 

6% of the amount of consideration for specified service 
paid or payable to a non-resident in respect of specified 
service by a person resident in India and carrying on 
business or profession or a non-resident having a PE in 
India. 
The amount of consideration of specified services, 
equalisation levy, interest and penalty payable and refund 
shall be rounded off to the nearest multiple of ten 
rupees. [Rule 3 of Equalisation Levy Rules, 2016] 

Threshold limit Equalisation levy is deductible if the aggregate amount of 
consideration for specified service in a previous year 
exceeds one lakh rupees. 

Time period for 
remittance of 

The equalisation levy so deducted during any calendar 
month shall be paid by every assessee to the credit of the 
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equalisation levy Central Government by the 7th of the month 
immediately following the said calendar month. 
Equalisation levy deducted during any calendar month is 
to be paid to the credit of the Central Government by 
remitting it to the Reserve Bank of India or the State Bank 
of India or any other authorised bank, accompanied by an 
equalisation levy challan. [Rule 4 of Equalisation Levy 
Rules, 2016] 

 Consequence of 
failure to deduct 
equalisation levy 

Any assessee who fails to deduct equalisation levy shall, 
notwithstanding such failure, be liable to pay the levy to 
the credit of the Central Government by the 7th of the 
month immediately following the said calendar month. 
Thus, if the assessee responsible for deducting 
equalisation levy, fails to so deduct, he has, in any case, 
to pay such levy to the credit of the Central Government 
by the 7th of the month immediately following the said 
calendar month. 

167 Furnishing of 
statement 

 

 Statement in 
prescribed form 
within time  

Every assessee shall, within the prescribed time after the 
end of each financial year, prepare and deliver or cause to 
be delivered to the Assessing Officer or to any other 
authority or agency authorised by the Board in this behalf, 
a statement in the prescribed form, verified in the 
prescribed manner and setting forth the prescribed 
particulars in respect of all specified services during such 
financial year. 
The statement in respect of all specified services chargeable 
to equalisation levy during any financial year is required to be 
furnished electronically in Form No. 1 (verified through either 
a digital signature or an electronic verification code) on or 
before 30th June immediately following that financial year 
[Rule 5 of Equalisation Levy Rules, 2016] 

Time limit for 
filing a revised 
statement   

An assessee who has not furnished the statement on or 
before 30th June immediately following the financial year 
or having furnished a statement within that time, notices 
any omission or wrong particulars therein, may furnish a 
statement or a revised statement, as the case may be. 
Such statement or revised statement has to be filed at any 
time before the expiry of two years from the end of the 
financial year in which the specified service was 
provided. 
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Time limit for 
filing a statement 
in response to 
notice issued by 
the Assessing 
Officer 

Where any assessee fails to furnish the statement within 
the prescribed time, the Assessing Officer may serve a 
notice upon such assessee requiring him to furnish the 
statement in the prescribed form, verified in the prescribed 
manner and setting forth the prescribed particulars, within 
such time, as may be prescribed. 
The Assessing Officer has been empowered to issue 
notice for furnishing such statement, which then has to be 
furnished, within 30 days from date of serving of such 
notice [Rule 6 of Equalisation Levy Rules, 2016] 

168 Processing of 
statement. 

 

 Manner of 
processing of 
statement 

Where a statement has been made under section 167 by 
the assessee, such statement shall be processed in the 
following manner, namely:— 
(a) the equalisation levy shall be computed after making 

the adjustment for any arithmetical error in the 
statement; 

(b) the interest, if any shall be computed on the basis of 
sum deductible as computed in the statement; 

(c) the sum payable by, or the amount of refund due to, 
the assessee shall be determined after adjustment of 
interest computed against the equalisation levy paid 
under section 166(2) or interest paid section 170 and 
any amount paid otherwise by way of tax or interest; 

(d) an intimation shall be prepared or generated and 
sent to the assessee specifying the sum determined 
to be payable by, or the amount of refund due to him; 
and 

(e) the amount of refund due to the assessee in 
pursuance of such determination shall be granted to 
him. 

However, no such intimation shall be sent after the expiry 
of one year from the end of the financial year in which 
the statement is furnished. 

 Prescribed form 
for service of 
notice of demand 
on the taxpayer 

Where any levy, interest or penalty is payable under the 
equalisation levy provisions, a notice of demand in Form No. 
2 specifying the sum so payable shall be served upon the 
taxpayer. 
Further, intimation issued upon processing of the statement 
of specified services shall also be deemed to be a notice of 
demand. [Rule 7 of Equalisation Levy Rules, 2016] 
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 Scheme for 
centralised 
processing of 
statements 

For the purposes of processing of statements, the CBDT 
may make a scheme for centralised processing of such 
statements to expeditiously determine the tax payable by, 
or the refund due to, the assessee as required thereunder. 

169 Rectification of 
mistake 

 

 Time limit for 
amending an 
intimation  

With a view to rectifying any mistake apparent from the 
record, the Assessing Officer may amend any intimation 
issued under section 168. 
Such intimation can be amended within one year from 
the end of the financial year in which the intimation 
sought to be amended was issued. 

 Amendment can be 
made suo motu or 
brought to notice 
by the assessee 

The Assessing Officer may make an amendment to any 
intimation, either suo motu or on any mistake brought to 
his notice by the assessee. 

 Opportunity of 
being heard to be 
given by the 
Assessing Officer 
before amending 
an intimation 

An amendment to any intimation, which has the effect of 
increasing the liability of the assessee or reducing a 
refund, shall not be made unless the Assessing Officer 
has given notice to the assessee of his intention so to do 
and has given the assessee a reasonable opportunity of 
being heard. 

 Where any such amendment to any intimation has the 
effect of enhancing the sum payable or reducing the 
refund already made, the Assessing Officer shall make an 
order specifying the sum payable by the assessee and the 
provisions of this Chapter shall apply accordingly. 

170 Interest on 
delayed payment 
of equalisation 
levy 

An assessee who fails to credit the equalisation levy or 
any part thereof within 7th of the month following the 
calendar month in which it is deducted, to the account of 
the Central Government, has to pay simple interest at the 
rate of 1% of such levy for every month or part of a 
month by which such crediting of the tax or any part 
thereof is delayed. 

171 Penalty for 
failure to deduct 
or pay 
equalisation 
levy. 

Nature of 
default 

Penalty 

Failure to 
deduct whole 
or part of  
equalisation 
levy 

In addition to payment of equalisation 
levy under section 166(3) and interest 
under section 170, penalty equal to the 
amount of equalisation levy that he 
failed to deduct would be leviable 
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Failure to 
remit 
equalisation 
levy to the 
Central 
Government 
on or before 
7th of the 
following 
month, after 
deduction 

In addition to paying the equalisation 
levy under section 166(2) and interest 
under section 170, a penalty of ` 1,000 
for every day during which the failure 
continues is leviable. 
However, such penalty shall not 
exceed the amount of equalisation levy 
that he failed to pay. 

 

172 Penalty for 
failure to furnish 
statement 

For failure to furnish the statement within 30th June of the 
immediately following year or within 30 days from the date of 
service of notice by the Assessing Officer, penalty of `100 
for each day during which the failure continues is 
leviable. 

173 Circumstances 
when penalty 
cannot be 
imposed under 
section 171 and 
172 

No penalty for failure to deduct or pay equalisation levy or 
failure to furnish statement shall be imposable, if the 
assessee proves to the satisfaction of the Assessing 
Officer that there was reasonable cause for the said 
failure. 
Further, no order imposing a penalty under this Chapter shall 
be made unless the assessee has been given a reasonable 
opportunity of being heard. 

174 Appeal to 
Commissioner of 
Income-tax 
(Appeals). 

 

 Time limit for 
filing of appeal 
against an order 
imposing penalty 

An assessee aggrieved by an order imposing penalty 
under this Chapter, may appeal to the Commissioner of 
Income-tax (Appeals) within a period of 30 days from the 
date of receipt of the order of the Assessing Officer 

 Fee for filing 
appeal 

An appeal shall be in the prescribed form [Form 3] and 
verified in the prescribed manner. It shall be accompanied 
by a fee of `1,000. 
It may be filed electronically under digital signature or 
electronically through EVC. Any document accompanying 
Form No.3 has to be furnished in the manner in which 
Form No.3 is furnished.[Rule 8 of Equalisation Levy Rules, 
2016] 

 Provisions of the 
Income-tax Act, 

Where an appeal has been filed, the provisions of sections 
249 to 251 of the Income-tax Act, 1961 would, as far as 
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1961 applicable in 
case of such 
appeals 

may be, apply to such appeal. Section 250 specifies the 
procedure in appeal and section 251 enlists the powers of 
the Commissioner (Appeals). 

175 Appeal to 
Appellate Tribunal 

 

 Assessee/CIT 
may file appeal to 
Appellate Tribunal 
against an order 
passed by 
Commissioner 
(Appeals) under 
section 174 

An assessee aggrieved by an order made by the 
Commissioner of Income-tax (Appeals) under section 174 
may appeal to the Appellate Tribunal against such order.  
The Commissioner of Income-tax may, if he objects to any 
order passed by the Commissioner of Income-tax 
(Appeals) under section 174, direct the Assessing Officer 
to appeal to the Appellate Tribunal against such order. 

 Time limit for 
filing appeal 

An appeal shall be filed within 60 days from the date on 
which the order sought to be appealed against is received 
by the assessee or by the Commissioner of Income-tax, 
as the case may be. 

 Fee for filing 
appeal 

The appeal shall be in the prescribed form [Form No.4] 
and verified in the prescribed manner. 
In the case of an appeal filed by an assessee, it shall be 
accompanied by a fee of `1,000.  Also, the form of 
appeal, the grounds of appeal and the form of verification 
appended thereto shall be signed by the person specified 
in Form No.4 [Rule 9 of Equalisation Levy Rules, 2016] 

 Provisions of the 
Income-tax Act, 
1961 applicable in 
case of such 
appeals 

Where an appeal has been filed before the Appellate 
Tribunal under sub-section (1) or sub-section (2), the 
provisions of sections 253 to 255 of the Income-tax Act, 
1961 would, as far as may be, apply to such appeal. 

176 Punishment for 
false statement 
 

If a person - 
(a)  makes a false statement in any verification under 

this Chapter or any rule made thereunder; or 
(b) delivers an account or statement, which is false, 

and which he either knows or believes to be false, or 
does not believe to be true,  

he shall be punishable with imprisonment for a term which 
may extend to three years and with fine. 
An offence so punishable shall be deemed to be non-
cognizable within the meaning of the Code of Criminal 
Procedure. This is irrespective of anything contained in 
the Code of Criminal Procedure, 1973.  
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177. Institution of 
prosecution 

Prior sanction of the Chief Commissioner of Income-tax is 
required for instituting prosecution against any person for 
any offence under section 176. 

178. Application of 
certain 
provisions of 
Income-tax Act, 
1961 
 

The following provisions of the Income-tax Act, 1961 shall 
so far as may be, apply in relation to equalisation levy, as 
they apply in relation to income-tax.  

Section Content 
120 Jurisdiction of income-tax authorities 
131 Power regarding discovery, production of 

evidence, etc.  
133A Power of survey  
138 Disclosure of information respecting 

assessees 
156 Notice of demand 

Chapter 
XV 

Liability in special cases 

220-227 - When tax payable and when assessee 
deemed in default, 

- Penalty payable when tax in default, 
-  Certificate to Tax Recovery Officer, 
- Tax Recovery Officer by whom recovery is to 

be effected, 
- Validity of certificate and cancellation or 

amendment thereof, 
-  Stay of proceedings in pursuance of 

certificate and amendment or cancellation 
thereof, 

-  Other modes of recovery, 
- Recovery through State Government. 

229 Recovery of penalties, fine, interest and other 
sums 

232 Recovery by suit or under other law not 
affected. 

260A Appeal to High Court 
261 Appeal to Supreme Court 
262 Hearing before Supreme Court 

265 to 
269 

- Tax to be paid notwithstanding reference 
etc., 
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- Execution for costs awarded by Supreme 
Court,  

- Amendment of assessment on appeal 
-   Exclusion of time taken for copy, 
-  Filing of appeal or application for reference 

by income-tax authority, 
-   Definition of “High Court”  

278B Offences by companies 
280A Special Courts 
280B Offences triable by Special Court 
280C Trial of offences as summons case 
280D Application of Code of Criminal Procedure, 

1973 to proceedings before Special Court 
282 Service of notice generally 

288 to 
293 

- Appearance by authroised 
representative, 

-   Rounding off of income,  
-  Rounding off of amount payable and 

refund due, 
-    Receipt to be given, 
-    Indemnity, 
-  Power to tender immunity from 

prosecution, 
-   Cognizance of offences, 
- Section 360 of the Code of Criminal 

Procedure, 1973 and the Probation of 
Offenders Act, 1958, not to apply, 

-   Return of income, etc., not to be invalid 
on certain grounds, 

-  Notice deemed to be valid in certain 
circumstances, 

-  Presumption as to assets, books of 
account etc., 

-  Authorisation and assessment in case of 
search or requisition, 

-   Bar of suits in civil courts 
 

 

179 Power to make 
rules 

The Central Government is empowered to make rules for 
the purposes of carrying out the provisions of this Chapter. 
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Also, every Rule made under this Chapter shall be laid 
before each House of Parliament. 

  In particular, such rules may also provide for all or any of 
the following matters, namely:— 
(a) the time within which and the form and the manner in 

which the statement shall be delivered or caused to 
be delivered or furnished under section 167; 

(b) the form in which an appeal may be filed and the 
manner in which it may be verified under sections 
174 and 175; 

(c) any other matter which is to be, or may be, 
prescribed. 

  Every rule made under this Chapter shall be laid, as soon 
as may be after it is made, before each House of 
Parliament, while it is in session, for a total period of 30 
days. 
This period of 30 days may be comprised in one session 
or in two or more successive sessions, and if, before the 
expiry of the session immediately following the session or 
the successive sessions aforesaid, both Houses agree: 
(i)  in making any modification in the rule, then, the rule 

shall thereafter have effect only in such modified 
form; 

(ii) that the rule should not be made, then, the rule would 
be of no effect. 

However, any such modification or annulment would be 
without prejudice to the validity of anything previously 
done under that rule. 

180 Power to remove 
difficulties 

The Central Government is empowered to remove any 
difficulty which arises in giving effect to the provisions of this 
Chapter. It may, by order published in the Official Gazette, 
not inconsistent with the provisions of this Chapter, remove 
the difficulty. 
However, no such order shall be made after the expiry of 
a period of two years from the date on which the 
provisions of this Chapter come into force. 
Every order made under this section shall be laid, as soon 
as may be after it is made, before each House of 
Parliament. 
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(f) Consequential provisions in the Income-tax Act, 1961: 

 Section Provision 
(i) 10(50) In order to avoid double taxation, section 10(50) provides to exempt any 

income arising from providing any specified service on or after the date 
on which the provisions of Chapter VIII of the Finance Act, 2016 comes 
into force, and chargeable to equalisation levy under that Chapter. 
 

(ii) 40(a)(ib) In order to ensure compliance with the provisions this Chapter, section 
40(a)(ib) provides that if any consideration is paid or payable to a non-
resident for a specified service on which equalisation levy is deductible, 
and such levy has not been deducted or after deduction, has not been 
paid on or before the due date under section 139(1), then, such 
expenses incurred by the assessee towards consideration for specified 
service shall not be allowed as deduction. 
However, where in respect of such consideration, if the equalisation levy 
has been deducted in any subsequent year or has been deducted during 
the previous year but paid after the due date specified under section 
139(1), such sum shall be allowed as deduction in computing the income 
of the previous year in which such levy has been paid. 

ILLUSTRATION 

ABC ltd., an Indian company, is carrying on the business of manufacture and sale of teakwood 
furniture under the brand name “PUREWOOD”. In order to expand its overseas sales/exports, it 
launched a massive advertisement campaign of its products. For the purpose of online 
advertisement, it utilized the services of PQR Inc., a London based company. During the previous 
year 2019-20, ABC Ltd. Paid ` 5 lakhs to PQR Inc. for such services. Discuss the tax 
implications/TDS implications of such payment and receipt in the hands of ABC Ltd. and PQR Inc., 
respectively, if –  

(i) PQR Inc. has no permanent establishment in India 

(ii) PQR Inc. has a permanent establishment in India, and the service is effectively connected to 
the permanent establishment in India 

SOLUTION 
Chapter VIII of the Finance Act, 2016, "Equalisation Levy", provides for an equalisation levy of 6% 
of the amount of consideration for specified services received or receivable by a non-resident not 
having permanent establishment in India, from a resident in India who carries out business or 
profession, or from a non-resident having permanent establishment in India. 
“Specified Service” means 
(1)  online advertisement; 
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(2) any provision for digital advertising space or any other facility or service for the purpose of 
online advertisement and 

(3) any other service as may be notified by the Central Government. 
However, equalisation levy shall not be levied- 
- where the non-resident providing the specified services has a permanent establishment in 

India and the specified service is effectively connected with such permanent establishment. 

- the aggregate amount of consideration for specified service received or receivable during 
the previous year does not exceed ` 1 lakh. 

- where the payment for specified service is not for the purposes of carrying out business or 
profession 

(i) Where PQR Inc. has no permanent establishment in India 
In the present case, equalisation levy @6% is chargeable on the amount of ` 5,00,000 
received by PQR Inc., a non-resident not having a PE in India from ABC Ltd., an Indian 
company.  Accordingly, ABC Ltd. is required to deduct equalisation levy of ` 30,000 i.e., 
@6% of ` 5 lakhs, being the amount paid towards online advertisement services provided 
by PQR Inc., a non-resident having no permanent establishment in India. Non-deduction of 
equalisation levy would attract disallowance under section 40(a)(ib) of 100% of the amount 
paid while computing business income. 

(ii) Where PQR Inc. has permanent establishment in India and the service is effectively 
connected to the permanent establishment in India 
Equalisation levy would not be attracted where the non-resident service provider (PQR Inc., in this 
case) has a permanent establishment in India and the service is effectively connected to the 
permanent establishment in India. Therefore, the ABC Ltd. is not required to deduct equalisation 
levy on ` 5 lakhs, being the amount paid towards online advertisement services to PQR Inc, in this 
case.  
However, tax has to be deducted by ABC Ltd. at the rates in force under section 195 in 
respect of such payment to PQR Inc. Non-deduction of tax at source under section 195 
would attract disallowance under section 40(a)(i) of 100% of the amount paid while 
computing business income. 
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   Equalisation Levy (EL)     
         
   6% of amount of consideration 

received or receivable 
    

           
   For Specified 

Services 
  Meaning of Specified Services: 

(i) Online advertisement 
(ii) Prov. for digital advertisement 

space or any other facility or 
service for online 
advertisement 

(iii) Any other service notified by the 
Government  

 

 
  

    

   By a NR not having PE in 
India or providing 

services not effectively 
connected with his PE in 

India 

    
       
     

          
       
  From a resident in India carrying 

on business or profession 
(or) From a NR having 

PE in India 
 
 

  

  
        
          
     

Does the aggregate amount of such consideration received or receivable for 
specified services by a NR exceed Rs.1 lakh in any PY? 

  

   Yes  No    
           
   EL is attracted   EL is not attracted   
         
  Deduction of EL 

EL@6% is deductible from consideration paid or 
payable for specified services by a – 
- resident carrying on business or profession; 

or 
- NR having PE in India 
if the aggregate consideration exceeds Rs.1 
lakh 

  The person liable to deduct EL has to, in 
any case, pay the EL to the credit of the 
Central Government by the 7th of the next 
month. 

 

 

  

Simple interest@1% p.m. or part of a 
month is attracted for the period of 
delay in remittance. 

        
  Remittance of EL 

EL deducted during any month to be paid to the credit 
of the Central Government by the 7th of the next 
month 

    

 Penalty = the amount of EL 
deductible. 
For delayed remittance, penalty@ 
Rs. 1,000 per day of failure 
attracted, not exceeding the amount 
of EL not paid. 

         
  Consequences of failure to deduct EL    
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 6.4. “BUSINESS CONNECTION” CONSTITUTED THROUGH 
“SIGNIFICANT ECONOMIC PRESENCE” 

For a long time, nexus based on physical presence was used as a proxy to regular economic 
allegiance of a non-resident. However, with the advancement in information and communication 
technology in the last few decades, new business models operating remotely through digital 
medium have emerged. Under these new business models, the non-resident enterprises interact 
with customers in another country without having any physical presence in that country resulting in 
avoidance of taxation in the source country. Therefore, the existing nexus rule based on physical 
presence do not hold good anymore for taxation of business profits in source country. As a result, 
the rights of the source country to tax business profits that are derived from its economy is unfairly 
and unreasonably eroded. 

OECD under its BEPS Action Plan 1 addressed the tax challenges in a digital economy wherein it 
has discussed several options to tackle the direct tax challenges arising in digital businesses. One 
such option is a new nexus rule based on “significant economic presence”. As per the Action Plan 
1 Report, a non-resident enterprise would create a taxable presence in a country if it has a 
significance economic presence in that country on the basis of factors that have a purposeful and 
sustained interaction with the economy by the aid of technology and other automated tools. It 
further recommended that revenue factor may be used in combination with the aforesaid factors to 
determine 'significance economic presence'. 

The scope of provisions of section 9(1)(i), prior to amendment by the Finance Act, 2018, were 
restrictive as it essentially provided for physical presence based nexus rule for taxation of 
business income of the non-resident in India. Explanation 2 to the said section which defines 
‘business connection’ was also narrow in its scope since it limited the taxability of certain activities 
or transactions of non-resident to those carried out through a dependent agent. Therefore, 
emerging business models such as digitized businesses, which do not require physical presence 
of itself or any agent in India, were not covered within the scope of section 9(1)(i).  

In view of the above, the Finance Act, 2018 has amended section 9(1)(i) to provide that ‘significant 
economic presence' in India shall also constitute 'business connection'. For this purpose, 
“significant economic presence” means-  

 Transaction/activity Condition 
(i) any transaction in respect of any goods, 

services or property carried out by a non-
resident in India including provision of 
download of data or software in India 

the aggregate of payments arising from 
such transaction or transactions during 
the previous year exceeds the amount 
as may be prescribed 
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(ii) systematic and continuous soliciting of its 
business activities or engaging in interaction 
with users in India through digital means 

The users would be of such number as 
may be prescribed.  

Notes: 
(i) Only so much of income as is attributable to such transactions or activities shall be deemed to 

accrue or arise in India.  
(ii) Such transactions or activities shall constitute significant economic presence in India, whether 

or not the agreement for such transactions or activities is entered in India or whether or not the 
non-resident has a residence or place of business in India or renders services in India. 
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