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Overview of Model tax Convention 

What do you mean by Model Tax Conventions 
In order to enable various countries, to enter into treaties, which are standardized to 

some extent, OECD and the United Nations (UN) have developed certain Model Tax 

Treaties, which various countries can take as a starting point for negotiations between 

themselves and other countries 

 

It is not legally binding and countries can make appropriate alternation as per environment 

and economic needs. 

 

Difference between Model Convention 

Particulars OECD-MC UNMC USMC 

Contains VII chapters 
comprise of 32 

articles 

UN Model also 
contains VII 

chapters but 
comprise of 31 

articles 

US Model 
comprises of 30 

article 

Applicable when 
DTAA between 

Developed 
Countries Eg: UK 

& US 

Developed & 
developing Eg: UK 

and India 

When US makes 
DTAA 

Advocate Residence Based 

Taxation 

Mainly source 

Based Taxation 

- 
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Concept Explained in Brief 

 

 

 

 

 

Country/ST 1                                            Country/ST 2 

 

 

                                     Agreement [DTAA] 

 

Draft the agreement                                    Adopt the Agreement  

 

 OECD-MC           UNMC             USMC 

OECD- organisation for Economic cooperation and Development  
 

Fiscal Committee of the League of Nations: prepared the first draft of Model Form 
applicable to all countries in the year 1928 

 
In 1946 the model convention was published in Geneva by the Fiscal Committee 
of U.N. Social & Economic Council 

 
Earlier OECD originates as Organisation for European Economic Co-operation 
(OEEC) 

 
In 1963  OEEC presented revised Model tax treaty 

 
1977 OECD approves the draft of OEEC and final draft was prepared 
 

Recently in 2017 OECD guideline was revised  
 

It advocated residence based Taxation & Website: www.oecd.org 
 

Trade is 

required for 

1. Technology 

transfer 

2. Tax 

3. Geographical 

Diversificatio

n 

4. Growth 

5. Efficiency & 

effectiveness 
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UNMC- United nation Model Tax Convention 
 

In 1968, the United Nations set up an Adhoc Group of Experts from various 

developed and developing countries to prepare a draft model convention 
 

In 1980, this Group finalised the UN Model Convention (UN MC) in its present 
form. 
 

The UN MC is a compromise between the  source principle and the residence 
principle, However, it gives more weight to the source principle 

 

UN MC is designed to encourage flow of investments from the developed countries 

to developing countries. It takes into account sharing of tax-revenue with the 

country providing capital 

. 

This model was revised in 2017 
 

Basic Principal of UNMC- Balanced approach by UNMC 
 

1. Taxation of Income should also consider allocable expenses. 

2. Taxation should not be so high as to discourage Investment. 

3. It should consider appropriate sharing of Revenue. 

4. Give DTAA relief through exemption method or tax credit method. 

 

USMC- United states Model Tax Convention 
 

This Model Convention is used by the United States while entering into tax 

treaties with various countries. 

The US Model Convention was last revised in 2016 

 

Article OECD Model Convention, 
2017 

UN Model Convention, 2017 

 Chapter I : Scope of the Convention 

1 Persons covered Persons covered 

2 Taxes covered Taxes covered 

 Chapter II : Definitions 

3 General definitions General definitions 

4 Resident Resident 
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5 Permanent establishment Permanent establishment 

 Chapter III : Taxation of Income 

6 Income from immovable 
property 

Income from immovable property 

7 Business profits Business profits 

8 International
 shipping and
 air transport 

International shipping and air 
transport (Alternative A & B) 

9 Associated enterprises Associated enterprises 

10 Dividends Dividends 

11 Interest Interest 

12 Royalties Royalties 

12A  Fees for technical services 

13 Capital gains Capital gains 

14  Independent personal services 

15 Income from employment Dependent personal services 

16 Directors’ fees Directors’  fees  and  remuneration  
of  top-level managerial officials 

17 Entertainers and 
sportspersons 

Artistes and sportspersons 

18 Pensions Pensions and social security 
payments (Alternative A & B) 

19 Government service Government service 

20 Students Students 

21 Other income Other income 

 Chapter IV : Taxation of Capital 

22 Capital Capital 

 Chapter V : Methods for the Elimination of Double 
Taxation 23A Exemption method Exemption method 

23B Credit method Credit method 
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Scope of Convention/ chapter 1 of Convention 

 

              Person Covered                                                         Taxes Covered 

 

  

Resident of contracting state[CS]       Fiscal transparent entity 

 

 

 

 

 

EG: US and India are CS 

 

 

 

 

 

 

Determination of Resident of Contracting state 

 A taxpayer has to demonstrate that he is a resident of one or both CSs to be 

able to gain access to a tax treaty and avail benefits thereunder. 
 It is an important criteria for availing the treaty benefit. 
 A person can be resident by reason of  

a) Domicile 
b) Residence 

For application of treaty a 

person has to be resident in  

 One or 

 Both the CS. 

Resident of USA can 

take Benefit 

Resident of India can 

take Benefit 

Resident of Pakistan 

cannot take Benefit 

Income derived by 

or through a fiscally 

transparent entity 

under the tax law of 

either CS to be 

considered to be 

income of a 

resident of a CS, to 

the extent such 

income is treated, 

for purposes of 

taxation by that 

State, as the 

income of a 

resident of that 

State For Eg: 

Vishal, Vijay, DK 

created a company 

VVD LTD now VVD 

ltd is an FTE 

Taxes on 

1. Income 

2. Capital 

3. Element 

of 

Income 

& 

capital 

[Salary 

to OS] 
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c) Place of management 

d) Place of incorporation 
e) Any other similar criteria.  

Note - OECD MC does not contain reference to place of incorporation. 

Tie Breaker Rule [Remember DTAA bilateral Releif] 

Where an Individual is a resident of both Contracting States. A series of tie -

breaker rules are provided to determine single state of residence for an 

individual. 

1st 

Test 

The 1st test is based on where the individual has a permanent home, 

mean a dwelling place available to him at all times continuously and 

not occasionally and includes place taken on rent for a prolonged 

period of time. 

 

 where the individual has a permanent home available to him 

in neither Contracting State. then  preference  is  given  to  the  

Contracting  State  where  the individual has an habitual 

abode. 

 

 If the individual has habitual abode in both Contracting States 

or in neither of them, he shall be treated as a resident of the 

Contracting State of which he is a national. 

 

 If the individual is a national of both or neither of the Contracting 
States, the matter is left to be considered by the competent 
authorities of the respective Contracting States. 

2nd 

Test 

If he has permanent home available in both Contracting States, he 

will be considered a resident of the Contracting State where his 

personal and economic relations are closer,  

Thus, preference is given to family and social relations, occupation, 

place of business, place of administration of his properties, political, 

cultural and other activities of the individual. 

In case of Companies  

 Dual residence arises where one CS attaches importance to POI and the 

other CS to the POEM. tie-breaker test involves a case by case approach 

considering the no. of tax avoidance cases involving dual resident Cos. 

 Request has to be made by the tax payer through Article 25 (MAP). 

 Competent Authorities will rely on range of factors to resolve the question 

of dual residency. 

 

Title & preamble 

OECD-MC UNMC 

“Convention between State A and 
State B for the elimination of double 

The Title and Preamble to the UN MC is 
almost identical to that of OECD MC. The 
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taxation with respect to taxes on 

income and on capital and the 
prevention of tax evasion and 
avoidance” 

only minor difference is the reference to “tax 

avoidance and evasion” in the place of “tax 
evasion and avoidance” in the Title and 
Preamble. 

Preamble:  
“(State A) and (State B), 

Desiring to further develop their 
economic relationship and to 
enhance their cooperation in tax 

matters 

Identical to OECD 

Interpretation: 

 OECD and UN MCs do not intend to create opportunities for non-taxation or 
reduced taxation through tax avoidance or evasion including through treaty 
shopping. 

 This language of the Preamble would help ensuring that the provisions of the 
Conventions are interpreted and applied to prevent abusive treaty shopping 

arrangements. 
 Eg: Vodafone tried treaty shopping in India 

 

Article 1 Person Covered 

The OECD and UN Model Convention would apply to persons who are residents 

of one or both of the Contracting States. 

OECD UNMC 

Convention would apply to person 

resident in one or both CS 

Identical to OECD 

This conventions shall not affect 

the Taxation by Contracting State 

of its resident except with 

reference to benefit granted under 

different article  

Identical to OECD 

Meaning in simple Language: The Taxation shall be based on residency rule.  

Example: India has a treaty with Pakistan. A payment has been made by Indian 

company to the firm in Pakistan. Both the partner of firm divides the profits in 
equal ratio, partner Mirza is a resident of Pakistan and partner Galib is the 
resident of Iraq [but has partnership in Pakistan] here if OECD or UN Model is 

adopted then only mirza’s income Is taxable in Pakistan because only he is 
resident in Pakistan 
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Article 2  Taxes Covered 

Language in treaty The Convention shall apply also to any identical or 

substantially similar taxes which are imposed after the date of signature of the 

Convention in addition to, or in place of, the existing taxes. The competent 

authorities of the Contracting States shall notify each other of significant 

changes made to their tax law. 

OECD UNMC 

Taxes on  

Income 

Capital 

Element of Income and capital 

irrespective of manner in which 

they are levied. Including Taxes 

on dividend 

Identical to OECD 

The Convention shall also apply to 

any identical or substantially 

similar taxes that are imposed 

after the date of signature of the 

Convention in addition to, or in 

place of, the existing taxes. The 

competent authorities of the 

Contracting States shall notify 

each other of any significant 

changes that have been made in 

their taxation laws 

The Convention shall also apply to 

any identical or substantially similar 

taxes which are imposed after the 

date of signature of the Convention 

in addition to, or in place of, the 

existing taxes. The competent 

authorities of the Contracting States 

shall notify each other of significant 

changes made to their tax law. 

 
Example: India and Australia were in treaty in 2011 & in 2017 GST was 

introduced by India now by default the Treaty will apply to GST as well.  
 

 

Article 3 Definitions 

 

Definitions are covered as Under            Para 1[a to f] 
                                                            Para 2  
 

The article provide the meaning of various terms used in treaty 
 

If the term in not defined in treaty the meaning provided in domestic law shaouild 
be taken 
 

Following definition are provided- Para 1[A to F ] 
a) Person 
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b) Company 

c) enterprises 
d) business  
e) Enterprise of contracting state [Para d/c] 

f) Competent authority [Para f/e] 
g) National [Para G & F]   

 

 

Person [Para 1A]- identical in  OECD and UNMC 

"person" includes an individual, a company and any other body of persons 

 

Company [Para 1B]- identical in  OECD and UNMC 

"company" means any body corporate or any entity that is treated as a body 
corporate for tax purposes 
Interpretation: “company” to also include “any entity that, although not 

incorporated, is treated as a body corporate for tax purposes. Thus, partnerships 
will also be considered 

 
#we are reading the above definition because article 4 and 25[MAP] only give 
the benefit to company and person. 

 

Enterprises [Para 1C]- Difference 

OECD UNMC 

term  "enterprise"  applies  to  the 
carrying on of any business; 

Not defined 

 

 

Business [Para 1D]- Difference 

OECD UNMC 

term "business" includes the 
performance of professional services 
and of other activities of an 

independent character. 
 
Simply: Business + Profession + 

Vocation 

Not defined 

Eg: Singer from UK sings in USA he is eligible to take benefit of DTAA vetween 

UK & USA because he is engaged in independent character. 
 

 

Enterprises of Contracting states and other contracting states [Para 1D/C]- 
Difference 

OECD UNMC 

the terms "enterprise of a Contracting State" and "enterprise of the other 
Contracting State" mean, respectively, an enterprise carried on by a resident of 
a Contracting State and an enterprise carried on by a resident of the other 

Contracting State. 
 

Eg: Patanjali ltd [Indian co] acquire goods from Nike Inc [USA] here Patanjali and 
Nike are Enterprise iof contracting State because both are enterprises and engaged 
in business. 
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Competent Authority [Para 1F/E]- Difference 

OECD UNMC 

Competent authority mean body vested with such power as defined. 
EG: MOF in India 

 

 

National [Para 1G/f]- Difference 

OECD UNMC 

the term "national", in relation to a 
Contracting State, means: 

1. any individual possessing the 

nationality or citizenship of 
that Contracting State; and 

2. any legal person, partnership or 

association deriving its status as 
such from the laws in force in 

that Contracting State 
 

 
The term "national" means: 

1. any individual possessing the 

nationality of a Contracting 
State; 

2. any legal person, partnership or 

association deriving its status as 
such from the laws in force in a 

Contracting State. 

 

 
Para 2:Difference of meaning term used but not defined in treaty 

OECD UNMC 

any term not defined therein shall, 

unless the context otherwise requires or 
the competent authorities agree to a 
different meaning pursuant to the 

provisions of Article 25, have the 
meaning that it has at that time under 
the law of that State 

 
Step 1: Find in DTAA 

Step 2: Use article 25[MAP] where both 
the competent authority decide the 
meaning. 

Step3: use the meaning given by 
respective act 

any term not defined therein shall, 

unless the context otherwise requires, 
have the meaning that it has at that 
time under the  law of  that State 

 
Step 1: Find in DTAA 
Step 2: use the meaning given by 

respective act 
 

 

 

Article 4 Residency 

A taxpayer has to demonstrate that he is a resident of one or both Contracting 

States to be able to gain access to a tax treaty and avail the benefits 

thereunder. 

Language in treaty  

UN Model: "resident of a Contracting State" means any person who, under the 

laws of that State, is liable to tax therein by reason of his domicile, residence, 

place of incorporation, place of management or any other criterion of a 

similar nature. 

OECD: Similar Words however the term "resident of a Contracting State" means any 

person who, under the laws of that State, is liable to tax therein by reason of his 
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domicile, residence, place of management or any other criterion of a similar nature 

 
Meaning in simple Language: Means a person who is liable to Pay Tax. 

 

How to determine Resident: an individual is a resident of both Contracting States, 

then his status shall be determined as follows: 

 He shall be deemed to be a resident only of the State in which he has a 

permanent home available to him; if he has a permanent home available to 

him in both States, he shall be deemed to be a resident only of the State 

with which his personal and economic relations are closer (centre of vital 

interests); 

 If the State in which he has his centre of vital interests cannot be 

determined, or if he has not a permanent home available to him in either 

State, he shall be deemed to be a resident only of the State in which he has 

an habitual abode; 

 If he has an habitual abode in both States or in neither of them, he shall be 

deemed to be a resident only of the State of which he is a national; 

 If he is a national of both States or of neither of them, the competent  

authorities of the Contracting States shall settle the question by mutual 

agreement. 

 

Article 5 Permanent Establishment 

 The comparable term to PE under the Indian tax law is “business 

connection” [Section 9(1)(i)]. Generally speaking, the concept of 

“business connection” is wider than PE and hence, a business 

connection may exist even without a PE, but the absence of a “business 

connection” may indicate absence of a PE. 

 Article 7 mandates that business profits of an enterprise cannot be taxed 

by a Source State unless it proves the existence of a PE. 

 In order to decide whether a PE is constituted, one has to undertake a 

functional and factual analysis 

 

Para OECD UNMC 

5[1] a PE exists if the following conditions 
are satisfied cumulatively: 

 There is an “enterprise”. 

 Such enterprise is carrying on 
a "business"; 

 There is a "place of business"; 

 Such place of business is at 

Identical 
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the disposal of the enterprise 

(may be owned / rented but 

must be one which the 

enterprise has the effective 

power to use); 

 The place of business is 

"fixed", that is, it must be 

established at a distinct 

place with a certain degree 

of permanence. 

 A PE does not exist unless all 

the aforesaid conditions are 

satisfied 

5[2] The term "permanent establishment" 

includes especially: 

a) a place of management; 

b) a branch; 

c) an office; 

d) a factory; 

e) a workshop, and 

f) a mine, an oil or gas well, a 

quarry or any other place of extraction 
of natural resources 

Identical 

5[3] A building site or construction or 
installation project constitutes a 
permanent establishment only if it 

lasts more than twelve months. 

The   term   "permanent   

establishment" also 
encompasses: 

(a) A building site, a 

construction, assembly or 
installation project or 

supervisory activities in 
connection therewith, but only 

if such site, project or 
activities last more than six 
months; 

(b) The furnishing of services, 

including consultancy 
services, by  an enterprise 
through employees or other 

personnel engaged by the 
enterprise for such purpose, 
but only if activities of that 

nature continue within a 
Contracting State for a period 

or periods aggregating more 
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than 183 days in any 12-

month period commencing 
or ending in the fiscal year 
concerned. 

5[4] What is not PE 

OECD UNMC 

The use of facilities solely for the 
purpose of storage, display or delivery 

of goods or merchandise belonging to 
the enterprise; 

The use of facilities solely for 

the purpose of storage or 
display of goods or 

merchandise belonging to the 
enterprise 

Simple: 

UN Model makes a specific reference to the Service PE which is absent in the OECD 

MC. 

UNMC specifically mention “assembly projects” and “supervisory activities 

UNMC does not cover Delivery 

 

Fixed place of business – Formula One championship Vs. CIT 2017 SC 

In a recent Supreme Court case the Court relied on renowned international tax 
expert Philip Baker’s views to explain that a PE must have three 
characteristics:  

1.  stability,  

2.  productivity and  

3. dependence. [sold directly, through employee, other person]  

 

In order to ascertain whether an establishment has a fixed place of business, 
such physically located premises has to be “at the disposal” of the enterprise. 
The Supreme Court used these tests to hold that the formula one racing circuit 

which was at the disposal of a non- resident, FOWC, was a fixed place of 
business from where FOWC’s economic activity was carried out. The number of 

days for which FOWC had access would not make any difference. 
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Whether Project office constitute PE 

 

National Petroleum company Vs. DIT 2016[DHC] 

 

 
 

 
 
 

 
 

 
 
 

 
 

 
 

 

The determination , thus, depends on the overall facts of each case. 

 

Whether liaison office constitute PE 

 

RBI notification 31/3/2016: Liaison Office' means a place of business to act as a 

channel of communication between the principal place of business or Head Office or 

by whatever name called and entities in India but which does not undertake any 
commercial /trading/ industrial activity, directly or indirectly. 
 

 
 
 

 
 

 
 
 

 
 

 
 
 

 
  
 

 
The fact whether a liaison office constitutes a PE will, thus, have to be examined based on facts and 
circumstances of each case. 

a project office only used as a 

communication channel and not 

for execution of contracts by an 

assessee engaged in fabrication 

and installation of petroleum 

platforms, would qualify as an 

auxiliary activity not constituting a 

PE. 

a project office used as a 

communication channel 

and for execution,  

constituting a PE. 

UAE Exchange Centre LLC 

[2004] + Vishakhapatnam Port 

Trust (1983) + Metal One 

Corpn (2012): 

Indian liaison office of a foreign 

enterprise engaged in 

remittance services [cheque 

deposit etc], performs an 

essential activity and thus, fall 

s outside Article 5(4) 

Jebon Corporation India 

v CIT (2012) + Brown And 

Sharpe Inc v CIT (2014) 

Identifying new customers, marketing 

activities, price negotiation, 

discussion of commercial issues, 

securing and processing orders have 

led to the liaison office forming a PE 

GE Energy Parts 

Inc 

The liaison office 

of one of the 

group entity was a 

fixed place PE 
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Article 7 Business Profit 

Business profits of an enterprise can only be taxed by the Residence State.  
Right of Source State to tax business profits of an enterprise only exists if a PE 

exists in its jurisdiction 

OECD UNMC 

Once a PE is establish the source state 
can tax only such profit attributable to 
PE 

 
Eg: Chinese company working in USA 

now Chinese company shall be liable to 
tax in USA with respect of BP. 

The attribution principal is amplified by 
limited force of attraction rule [FOA] 
 

The FOA rule implies that when a 
foreign enterprise sets up a PE in the 

Source State, it brings itself within the 
fiscal jurisdiction of that State (State of 
Source) to such a degree that all profits 

that the enterprise derives from Source 
State, whether through the PE or not, 
can be taxed by it (Source State). 

 

Article 7(2) of OECD and UN Models advocate a distinct and separate entity 

approach for attribution of profits to a PE with difference in language. It is a 

machinery provision, which provides the methodology for computation of profits of 
the PE. 

In addition, Article 7(2) of the OECD Model makes a reference to FAR Analysis 

[Functions, Assets and Risks] in attributing profits, which is absent in Article 7(2) of 
the UN Model. 

In simple words, the Article 7(2) of the UN Model provides that profits attributable to 

PE should be computed after making the following assumptions: 

1. The PE is a separate and distinct enterprise. 

2. It is engaged in the "same or similar" activities as that of the foreign 

enterprise of which it is a PE. 

3. It is operating under the same or similar conditions as that of the foreign 

enterprise of which it is a PE. 

4. It was dealing wholly and independently with the foreign enterprise of 

which it is a PE. 

Article 7[3] - Article 7(3) of the OECD Model is absent in UN MC 

a. All expenses incurred for the purposes of the business of the PE shall be 
allowed as a deduction, in determining profits of a PE. 

b. Such expenses include executive and general administrative expenses. 

c. Such expenses could be incurred within or outside the State in which the 
PE is situated (Source State). 

d. In case of a banking enterprise, such expenses would include interest on 

moneys lent by the head office or other offices to the PE. 
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Article 11 Interest 

Right to Residence State to tax interest: Generally, the interest is taxed in 

the Source State at a given rate on gross basis. however, it also confers right to 

the Source State to tax interest.  

However, if the beneficial owner of the interest is a resident of the other 

Contracting State, the tax so charged cannot exceed a specified percentage of the 

gross amount of the interest. The OECD Model specifies the percentage as 10%, 

but the UN Model leaves this percentage to be established through bilateral 

negotiations. 

Notes: 

1. Interest include interest on secured and unsecured deposit  

2. Interest do not include penalty for late payment  

3. Interest include interest from government security/Bond/Debenture. 

 

Article 12 Royalties 

 

 OECD UNMC 

Definition Definition of Royalty does not 

incudes: 

1. rentals for films/tapes 

used for radio/ TV 

broadcasting; and 

2. rentals for industrial, 

commercial  or 

scientific equipment 

Definition of Royalty does incudes: 

1. rentals for films/tapes used for 

radio/ TV broadcasting; and 

2. rentals for industrial, 

commercial  or scientific 

equipment 

Right to 

Tax 

Royalty. arising in SS and 

beneficially owned by resident 

of the RS is taxable only in RS.  

 

Royalty may be taxed either in SS or RS 

depends upon bilateral negotiation. 

Deemed  Royalties shall be deemed to arise in a 

Contracting State when the payer is a 

resident of that State. Where, however, 

the person paying the royalties, whether 

he is a resident of a Contracting State or 

not, has in a Contracting State a 

permanent establishment or a fixed 

base in connection with  which the 

liability to pay the royalties was 

incurred, and such royalties are borne 

by such permanent establishment or 

fixed base, then such royalties shall be 

deemed to arise in the State in which 
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the permanent establishment or fixed 

base is situated. 

A provision corresponding to Article 12(2) of the UN MC is absent in the OECD MC, since 

the OECD MC does not allow sharing of taxing rights by Contracting States. However, the 

OECD MC requires that the royalties should be beneficially owned by a resident of the 

Residence State. 

Example: There is an Australian Co. which has obtained right to manufacture cellular 

mobiles from a UN Co. The Australian Co. has a branch (which constitutes a PE) in India. 

The right obtained from UN Co. is for the branch in India. Royalty is paid by the Australian 

Co. to the UN Co. which is ultimately borne by the branch in India. Therefore, in such a 

case, the royalty shall be deemed to arise in the State in which the PE is located i.e., India 

and hence India-UN tax treaty will apply 

 

Article 12A Fees for Technical Services 

The UN Model has inserted a specific article pertaining to Fees for Technical 

Services (FTS). There is no specific reference to FTS in the OECD Model. 

OECD UNMC 

No Specific Clause Fees for technical services arising in a Contracting 

State and paid to a resident of the other Contracting 

State may be taxed in that other State. 

 

However, notwithstanding the provisions of Article 

14 and subject to the provisions of Articles 8, 16 

and 17, fees for technical services arising in a 

Contracting State may also be taxed in the 

Contracting State in which they arise and according 

to the laws of that State, but if the  beneficial owner 

of the fees is a resident of the other Contracting 

State, the tax so charged shall not exceed ___ 

percent of the gross amount of the fees [the 

percentage to be established through bilateral 

negotiations]. 

 

FTS Does not Include: 

 to an employee of the person making the payment; 

 for  teaching  in  an  educational  institution  or  for  teaching  by  an  

educational institution; or 

 by an individual for services for the personal use of an individual. 
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Article 13 Capital Gains 

Para 1: general Rule 

 Both the Models have been updated and are identical 

 The right to tax income from capital gains may be exclusively with the 

Residence State, or shared between the Residence and Source States. The 

Article does not specify what is a capital gain and how is to be 

computed, this being left to the applicable domestic law. Rights are 

conferred to the Source State if more than 50 percent of the value of 

shares during the preceding 365 days is derived from immovable property 

in such Source State. 

 

Para 2: Cg on Moveable Assets 

OECD UNMC 

Gains from the alienation of movable 

property forming part of the business 

property of a permanent establishment 

which an enterprise of a Contracting 

State has in the other Contracting 

State, including such gains from the 

alienation of such a permanent 

establishment (alone or with the whole 

enterprise), may be taxed in that other 

State. 

Gains from the alienation of movable 

property forming part of the business 

property of a permanent establishment which 

an enterprise of a Contracting State has in  

the  other Contracting State or of movable 

property pertaining to a fixed base 

available to a resident in the other 

Contracting State for the purpose of 

performing independent personal services, 

including such gains from the alienation of 

such a permanent establishment (alone or 

with the whole enterprise) or of such fixed 

base, may be taxed in that other State. 

Article 13(2) of the OECD MC and UN MC are similar, except that the OECD MC does not 

refer to provision of independent personnel services from a fixed base. The gains from the 

alienation of all other movable property are taxable only in the State o f residence of the 

alienator as provided in Article 13(6). 

 

Para 3: CG on ship and aircraft 

Article 13(3) of the OECD and UN MC are identical. As per this para, gains from the 

alienation of ships or aircraft, or of movable property pertaining to the operation of ships or 

aircraft are taxable only in the State of the enterprise operating such ships and aircraft . 

 

Para 4: CG on sale of shares & other Interest 

Gains derived by a resident of a Contracting State from the alienation of shares or 

comparable interests, such as interests in a partnership or trust, may be taxed in the other 

Contracting State if, at any time during the 365 days preceding the alienation, these shares 

or comparable interests derived more than 50 per cent of their value directly or indirectly 

from immovable property, as defined in Article 6, situated in that other State. 
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Article 14 Independent & personal Services 

 

Meaning of “professional services” –  

 This Article of UN MC covers independent activities involving 

professional skills. The meaning of the term “professional services” is 
illustrated by some examples of typical liberal professions. The enumeration 

has an explanatory character only and is not exhaustive. 

 It normally covers services rendered by individuals. However, in case of 

Double Tax Avoidance Agreements (‘DTAAs’/ ‘tax treaty’) with Australia, UK, 
USA, etc., partnership firms are also covered. 

 It suggests ‘Principal to Principal relationship’. 

 
 

Activities not considered as IPS 
1. Industrial and commercial activities that are covered under the Article 7 

Business Profits 
2. It also excludes professional services performed in employment which 

are covered under the Article on Dependent Personal Services, e.g. a CA 

serving as a finance Manager in a factory. 
3. Independent activities of artists[not defined] and sportsmen, etc. are also 

not covered by this Article. 

 
 

OECD UNMC 

dealt with as ‘Business Profits’ (Article 

7) under the OECD MC.] 

Article 14(1)[a] provides that the income 

may be taxed if the individual has a 
fixed base regularly available to him for 
performing his activities. Though the 

presence of a fixed base gives the right 
to tax, the amount of income that is 

subject to tax is limited to that which is 
attributable to the fixed base 
 

Article 14[1][b] extends the source 
country’s right to tax by providing that 

the source country may tax if the 
individual is present in the country for a 
period or periods aggregating at least 

183 days in any twelve-month period 
commencing or ending in the fiscal year 
concerned, even if there is no fixed 

base. Only income derived from 
activities exercised in that country, 

however, may be taxed. 

 The term "professional services" 

includes especially independent 
scientific, literary, artistic, educational 
or teaching activities as well as the 
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independent activities of physicians, 

lawyers, engineers, architects, dentists 
and accountants. 

 
The Article covers independent activities involving professional skills rendered by 
individuals on a principal to principal basis. 

 

Income of Artists, Athletes and Sportsmen, etc. is not covered by this Article. 

Also, income from Fees from Technical Services is also not covered. 

 

Article 21 Other Income 

OECD approach envisages that the exclusive right to tax is with the Residence 
State. UN Model contains an additional paragraph, Article 21(3), which provides 

that Source State may also tax other income 

 

Article 23A & 23B Elimination of Double Taxation 

The OECD and UN Model Conventions specify two approaches- Exemption 

method (Article 23A) and Credit method (Article 23B). 

 

Article 24 non discrimination 

 

In order to provide equality in terms of tax treatment, this Article provides that 
the tax provision cannot be discriminatory merely because one person is a non-
resident. [refer Interpretation of Tax Treaty] 

 
The provisions of this Article shall, notwithstanding the provisions of Article 2, 

apply to taxes of every kind and description. 

 

Article 25 Mutual agreement procedure 

There may be a situation wherein a tax payer may believe that the treatment 

accorded by either or both Contracting States is not in accordance with the 
provisions of the tax treaty. In such a case, there is a need for dispute resolution 
which is addressed by this Article. 

 

 OECD UNMC 

Request 
for MAP 

Taxpayer may request for 
resolution 

Option 1: Taxpayer approach to RS 
Option 2: reference to arbitration process  

Time 
Limit 

Within 2 years from date of 
order 

Arbitration n may be initiated if 
competent authorities are unable to 

reach on agreement within 3 years. 

The decision arrived at, through the process is binding unless a person 

directly affected does not accept it. 
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Examples of difficulties which can be resolved by mutual agreement - 

Under this provision the competent authorities can, in particular: 

1. where a term has been incompletely or ambiguously defined in the Convention, 

complete or clarify its definition in order to obviate any difficulty; 

2. where the laws of a State have been changed without impairing the balance or affecting 

the substance of the Convention, settle any difficulties that may emerge from the new 

system of taxation arising out of such changes; 

3. determine whether, and if so under what conditions, interest may be treated as 

dividends under thin capitalization rules in the country of the borrower and give rise to 

relief for double taxation in the country of residence of the lender in the same way as 

for dividends (for example relief under a parent/subsidiary regime when provision for 

such relief is made in the relevant bilateral convention). 

4. conclude bilateral advance pricing arrangements (APAs) as well as conclude 

multilateral APAs with competent authorities of third States with which each of the 

Contracting States has concluded a bilateral tax convention in cases where difficulties 

or doubts exist as to the interpretation or application of the conventions. 

 

Article 26 Exchange of Information 

The OECD and UN Model Conventions are similar with respect to this Article. A 
Contracting State cannot be expected to provide confidential financial information 
to another Contracting State unless it has confidence that the information will 

not be disclosed to unauthorized persons. 

 

Questions 

Question 1 

Explain briefly the significant difference between the UN and OECD Model Tax 

Convention. 

Answer 

OECD Model is essentially a model treaty between two developed nations 

whereas UN Model is a model convention between a developed country and a 

developing country. 

Further, OECD Model advocates the residence principle, i.e., it lays emphasis 

on the right of state of residence to tax the income, whereas the UN Model is a 

compromise between the source principle and residence principle, giving more 

weight to the source principle as against the residence principle. 

 

Question 2 

When does it become necessary to apply the tie-breaker rule? Discuss the manner 

of application of the tie-breaker rule. 
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Answer 

Every jurisdiction, in its domestic tax law, prescribes the mechanism to 

determine residential status of a person. If a person is considered to be 

resident of both the Contracting States, relief should be sought from Article 4 

of the Tax Treaty. A series of tie-breaker rules are provided in Paragraph 2 

Article 4 of Model Convention to determine single state of residence for an 

individual. 

The tie-breaker rule would be applied in the following manner: 

(i) The first test is based on where the individual has a permanent home. 

Permanent home would mean a dwelling place available to him at all times 

continuously and not occasionally and includes place taken on rent for a 

prolonged period of time. 

(ii) If that test is inconclusive for the reason that the individual has permanent 

home available to him in both Contracting States, he will be considered a 

resident of the Contracting State where his personal and economic relations are 

closer, in other words, the place where lies his centre of vital interests. Thus, 

preference is given to family and social relations, occupation, place of 

business, place of administration of his properties, political, cultural and other 

activities of the individual. 

(iii) Paragraph (ii) establishes a secondary criterion for two quite distinct and different 

situations: 

 The case where the individual has a permanent home available to him in both 

Contracting States and it is not possible to determine in which one he has his 

centre of vital interests; 

 The  case  where  the  individual  has  a  permanent  home  available  to  him  

in  neither Contracting State. 

In the aforesaid scenarios, preference is given to the Contracting State where the 

individual has an habitual abode 

(i) If the individual has habitual abode in both Contracting States or in 

neither of them, he shall be treated as a resident of the Contracting 

State of which he is a national. 

(ii) If the individual is a national of both or neither of the Contracting States, the 
matter is left to be considered by the competent authorities of the respective 
Contracting States. 
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Question 3 

Explain the meaning of “interest” and “fees for technical services” under the UN 

Model Convention. 

Answer 

As per Article 11 of the UN Model Convention, “Interest” essentially means income 

from debt claims of every kind, whether or not secured by mortgage and whether 

or not carrying a right to participate in the debtor’s profits, and in particular, 

income  from government  securities and income from bonds or debentures, 

including premiums and prizes attaching to such securities, bonds or debentures. 

Penalty charges for late payment are not regarded as interest for the purpose of 

this Article. 

As per Article 12A of the UN Model Convention, “Fees for technical services” is 
defined as payments for managerial, technical or consultancy services but 
excludes payment to an employee, payment for teaching in an educational 
institution or for teaching by an educational institution, payments by an 

individual for services for personal use 
 


