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 CA IPCC /INTER            BUSINESS LAW, ETHICS & COMMUNICATION 

INDIAN CONTRACT ACT, 1872 

“The difference between school and life? In school, you’re taught a 
lesson and then given a test. In life, you’re given a test that teaches 
you a lesson.” 

- Tom Bodett 
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APPLICABILITY [Section 1] 

It is applicable to entire India except Jammu & Kashmir 

 

PROPOSAL [Section 2(a)] 

Section 2(a) defines Proposal / Offer as “when one person signifies to another his willingness to do or to 
abstain from doing anything with a view to obtaining the assent of that other to such act or abstinence, 
he is said to make a proposal.” 

 

1) General Offer:It is an offer made to the public in general and hence anyone can accept and do the desired 
act. 

2) Special Offer:When offer is made to a definite person, it is known as specific offer and such offer can be 
accepted only by that specified person. Eg. 

 

3) Cross Offer:When two parties exchange identical offers in ignorance at the time of each other’s offer, 
the offers are called cross offers 

 

4) Counter Offer:When the offeree offers to ‘qualified acceptance’ of the offer subject to modifications and 
variations in the terms of original offer, her is said to have made a counter offer. Counter offer amounts 
to rejection of the original offer.  

 

 

PROMISE 
u/s 2(b) 
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Example: 

 
5) Standing, Open or Continuing offer: An offer is allowed to remain open for acceptance over a period of 

time is known as standing, open or continuing offer.  
Eg. A railway company invited tenders for supply of certain iron articles it would require for a year. 
 

RULES AS TO OFFER 
 

1) The offer must be capable of creating legal relation. 
2) The offer must be certain, definite and not vague. 
3) The offer may be expressed or implied. 
4) The offer must be distinguished from an invitation to offer. 
5) An offer may be specific or general. 
6) The offer must be communicated. 
7) The offer must be made with a view to obtaining the consent/assent of the offeree. 
8) An offer may be conditional. 
9) The offer should not contain a term the non-compliance of which would amount to acceptance. i.e. A 

man cannot say that if acceptance is not communicated by certain time the offer would be considered 
as accepted. 

 

ACCEPTANCE [Section 2(b)] 

Section 2(b) explains Acceptance as “A proposal or offer is said to have been accepted when the person to 
whom the proposal is made signifies his assent to the proposal to do or not to do something” 

RULES AS TO ACCEPTANCE 

1) Acceptance must be absolute and unqualified  
2) Communication to Offeror 
3) Acceptance must be in prescribed mode 
4) Within specified time if any, otherwise in reasonable time. 
5) Mere silence is not acceptance 
6) Acceptance by conduct 

COMMUNICATION OF OFFER AND ACCEPTANCE 

Communication of Offer 
The communication of an offer is complete when it comes to the knowledge of the 
person to whom it is made (Section 4). 

When a proposal is made by post, its communication will be complete when the letter 
containing proposal reaches the person to whom it is made. 
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Q) When will the communication of offer be deemed to get completed? 

Since the letter reached Suresh and the offer came to his knowledge on 15
th 

December the communication 
of offer is completed on 15

th
 December. 

 

                                   Communication of Acceptance 

 
 
Communication of Acceptance by Post: 
When a proposal is accepted by a letter sent by the post, the communication of acceptance will be completed 
as against the proposer when the letter of acceptance is posted and as against the acceptor when the letter 
reaches the proposer. 

                            

 
Q) When is the communication of acceptance deemed to be completed as against the proposer and 
acceptor? 

1)As against the proposer the communication of acceptance is deemed to be complete on 16
th

 Dec when 
the letter of acceptance is posted by Suresh. 

 2)As against the acceptor the communication of acceptance is deemed to be complete on 18
th

 Dec when 
the letter reaches Ramesh. 
 
Acceptance over Telephone or fax or telex: 
When an offer is made of instantaneous communication like telex, telephone, fax or through e-mail, the 
contract is only complete when the acceptance is received by the offeror, and the contract is made at the 
place where the acceptance is received. 

 
 
 

As Against Proposer 

When it is put into course of 
transmission by acceptor 

As Against Acceptor 

When it comes to knowledge of 
proposer 



CA IPCC/INTER                     BUSINESS LAW, ETHICS & COMMUNICATION 
 

CA KHUSHBOO SANGHAVI                    PROF. KEENAL PANDYA          ( +91-8459256756)                 P a g e  | 5 
 

REVOCATION OF OFFER AND ACCEPTANCE 

The communication of revocation is complete u/s 4 

 

Ordinarily, the offeror can revoke his offer before it is accepted. If he does so, the offeree cannot create a 
contract by accepting the revoked offer. 
As per sec 5, a proposal may be revoked at any time, before the communication of its acceptance is complete 
as against the proposer. An acceptance may be revoked at any time before the communication of acceptance 
is complete as against the acceptor. 

Thus, Ramesh 
can revoke his offer at any time before 16

th
 Dec and Suresh can revoke his acceptance at any time before 

18
th

 Dec. 
 

PROMISE [Section 2(b)] 

Section 2(b) defines promise as“when the person to whom the proposal is made signifies his assent thereto, 
the proposal is said to be accepted. Proposal when accepted, becomes a promise” 

CONSIDERATION [Section 2(d)] 

Consideration is a term used in sense of Quid Pro Quo i.e. Something in return. 

Sec 2(d) defines consideration as “When at the desire of the promisor, the 
promisee or any other person has done or abstained from doing, or does or 
abstains from doing or promises to do or to abstain from doing something, such 
an act or abstinence or promise is called consideration for the promise” 

 
 

As Against Proposer 

When it is put into course of transmission 

As Against Acceptor 

When it comes to his knowledge 
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Thus here, the consideration for promise of Ramesh is Rs. 15000 whereas for Suresh it is the coaching 
provided by Ramesh. 

LEGAL REQUIREMENTS REGARDING CONSIDERATION 

1) Consideration must move at the desire of the promisor: 
Consideration must be offered by the promisee or the third party at the desire or request of the promisor. 
An act done at the desire of a third party is not a consideration. 
 

Eg. If A’s godown catches fire and B asks C to call the fire brigade and C incurred expenses of Rs. 5000.  
Here C cannot claim any reward for the service or claim the expenses from A, since the act was done at desire 
of third party. 
 

2) Consideration from promisee or any other person: 
Consideration may proceed from the promisee or any other person who is not a party to the contract. 
i.e. There can be a stranger to consideration but not stranger to a contract. 
 

3) Executed and Executory consideration: 
A consideration which consists in the performance of an act is said to be executed. When it consists in a 
promise, it is said to be executory. The promise by one party may be the consideration for an act by some 
other party, and vice versa. 

For eg. “A” enters into contract to teach IPCC Law to “B”. 

When the performance of teaching by “A” is completed, it is said to be executed consideration. But if “A” has 
not performed his promise and is left to teach IPCC Law to “B” in future, it is said to be Executory 
consideration. 
 

4) Past Consideration: 
In order to support a promise, a past consideration must be moved by a previous request. Consideration is 
given and accepted in exchange for the promises. But in the event of services being rendered in the past at 
request or the desire of the promisor, the subsequent promise is regarded as an admission that the past 
consideration was not gratuitous. 

  
Rahul’s gold ring got lost in the lawn and asked maid to help him search the ring. Later the 
maid found ring and returned it back to Rahul. Rahul promised to pay maid Rs. 2000 as 
reward after 7 days. 
  

Q1) What if later Rahul refuses to pay reward after 7 days, can maid sue him? Yes, because past 
consideration is valid. 
 

5) Adequacy of consideration: 
Consideration is not required to be of any particular value. It need not be approximately of equal value with 
the promise for which it is exchanged. But it must be something which the law would regard as having some 
value. 

  
 
Ramesh agrees to sell his bike worth Rs. 90000 for Rs. 10000.  
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 The contract is valid despite inadequate consideration until the transaction taking place comprises 
of free consent. 

 

6) Performance of what one is legally bound to do: 
The performance of an act by a person who is legally bound to perform the same cannot be consideration 
for a contract. Hence, a promise to pay money to a witness is void, for it is without consideration. 

 
Ramesh promised to pay his lawyer Rs. 10000 extra over and above the fees charged by 
lawyer if he wins the case. 
  
 

Q) Can Lawyer sue Ramesh if he does not pay the extra Rs. 10000? No, because the agreement between 
Ramesh and Lawyer with respect to extra Rs. 10000 was void due to absence of consideration. 
  
7) Consideration must be real and competent: 
Consideration must be real and must also be competent. It must be something which the law attaches 
some value. 
 

 
Ravi promises Raju that he will “take him to another world” if Raju pays Rs. 50000. 
 
 
 Here the agreement is void since illusory consideration is involved. 

 
 
 8) Consideration must not be unlawful, immoral, or opposed to public policy. 
 

NO CONSIDERATION NO CONTRACT [Section 25] 

Contracts without consideration are void and hence not enforceable by law. 
 
 
 
 
 

 
 
Q1) Can student sue classes? No 
Exceptions to this rule 
1) Love & Affection:  
It is made on account of natural love and affection 
Eg. If free admission is given to brother then it is enforceable provided there is free consent. 
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2) Compensation for past voluntary services. 
Eg. Mr. X paid Rs. 10000 to Mr. Y for saving his life during terror attack. 
 
3) Promise to pay time barred debt 
Eg. Mr. Shivshankar promised Mr. Mahesh to pay Rs. 10000 which was due since last 25 years. Is this contract 
valid? Yes 

  

4) Completed Gift:  
In case of completed gifts, the rule no consideration no contract does not apply. Thus, gifts do not require 
any consideration. 

  

5) Agency:  
According to section 185 of this Act, no consideration is required to create an agency. 

6) Charity:  
If a promisee undertakes the liability on the promise of the person to contribute to charity, there the contract 
shall be valid. 

Eg. A “politician” (promisor) promises “Helping Hands Charitable Trust” (promisee) to donate Rs. 5 Crores for 
constructing Old Age Home.  
Now, here there is no consideration on the part of Politician i.e. he is not getting something in return. If 
the promisee undertakes any liability such as purchasing construction material using its own funds, then such 
a contract between politician and trust shall be valid despite of absence of consideration.  
However, if no liability is undertaken by the promisee, then such a contract shall not hold valid in eyes of 
law. 
7) Bailment:  
No consideration is required to affect the bailment.  

 

Eg. Ramesh asked his neighbor Suresh to take care of his pet Kuku for a day on which Suresh agreed 
voluntarily without any consideration. Here there is no consideration but still the contract is valid being a 
bailment. 
 
AGREEMENT [Section 2(e)] 

Sec 2(e) defines agreement as “every promise and every set of promises, forming the consideration for each 
other” 

Agreement = Offer/Proposal + Acceptance i.e. Agreement is the result of the proposal made by one party 
to the other party and that other party gives his acceptance thereto. 
 

CONTRACT [Section 2(h)] 
According to Section 2(h) of the Act, the term contract Is defined as “an agreement enforceable by law” 
 Landmark Case Laws 

Carlill v Carbolic Smoke Balls & Co. 
Balfor v Balfor (Mujhe meri BB se Bachao) 
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NOTE: Marriage & Divorce are legal 
 

 All contracts are agreement but all agreements are not contract i.e. For a contract to 
be enforceable by law, it should create a legal obligation. 

 
ESSENTIALS OF CONTRACT (Section wise Overview- followed by explanation) 

1) Competence 
a) Section 11 – Minor is incapacity to contract 

                                 
Landmark Case Law 
Mohori Bibee v. Dharmodas Ghose 

 
b) Section 12 – Unsound Mind & Persons Expressly Disqualified by law i.e. Insolvent, Convicted by 

court. 
  

2) Free Consent[Section 13 to Section 20] 
a) Section 13– Consensus ad idem i.e. meeting of minds (on same thing + same sense + same time) 
b) Section 14 – When Free Consent is absent. 
c) Section 15 – Coercion 
d) Section 16 – Undue Influence 
e) Section 17 – Fraud 
f) Section 18 – Misrepresentation 
g) Section 19 – Effects 
h) Section 20 – Mistake 

 

3)   Lawful Object [Section 23] 

4)   Lawful Consideration [Section 23] 

5)   Not expressly declared as void 
a) Section 26 – Agreement in restraint of marriage 
b) Section 27 – Agreement in restraint of trade 

 
COMPETENCE (Explanation) 

1) It means legal ability to enter into contract. 
2) If parties are not competent then contract is void i.e. not enforceable by law. 
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MINOR [Section 11] 

1) Contract with minor = Void 
2) Minor – only beneficiary i.e. only rights and no duties. 
 

Landmark Case Law 
Mohori Bibee v. Dharmodas Ghose 

 
Q1) If Balak defaults, can Lala sue him? No 
Q2) Can Balak recover Cow? Yes 
 
Section 184 
Minor can be agent; however, he will not be responsible for any loss i.e. any loss has to be borne by the 
principle. 

Section 4 of Sales of Goods Act  
A valid contract of sale should have all essentials of a contract u/s Sec 10. Therefore, contract of Sale with 
minor is void. 
If minor defaults, can seller exercise rights of unpaid seller? X 

Section 30 of Indian Partnership Act, 1932 
A minor can be admitted to benefits of partnership, with the consent of all partners. 

Partnership agreement is enforceable by law; hence contractual capacity & competence is must. Since minor 
is incapacity to contract, hence he cannot enter into any agreement of partnership. However, Sec 30 of the 
act allows a minor to be a beneficiary partner of the firm 

Section 26 of Negotiable Instruments Act 
Any person who is competent to contract has a capacity to incur liability by making drawings, accepting, 
endorsing a negotiable instrument such as promissory notes, bills of exchange, cheques etc. As a minor is 
incompetent and an agreement with minor is void, he cannot bind himself by becoming a party to negotiable 
instrument. However, he may validly make, draw, accept, endorse to bind all parties except him. 
 

Conclusion 
Negotiable Instrument is valid but minor is not liable. 
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Q1) If X presents cheque & cheque bounces, can X sue Balak? No 
Q2) If Y presents cheque & cheque bounces, can Y sue X? Yes 

 

 
Q1) Is promissory note valid? Yes 
Q2) If default, can Mohanla sue both? ->No, only Sohanlal. 
Q3) If Sohanlal paid full Rs1Lakh can he recover 50000 from Balak? No 
 
Note: 
1) Minor can plead minority if he misrepresents his age. 
2) A minor cannot ratify agreements entered during minority on attaining majority. These agreements are 

not enforceable by law as there is lack of consideration. 
3) Agreements entered by Guardians for benefits of minor are absolutely enforceable by law. 
4) Section 68: Necessities supplied to minor 

 
Q1) Can Chacha claim Rs 40 Lacs? Yes, Chacha has right to be compensated Rs 40 Lakh from 
property/estate inherited.Chacha cannot recover any amount which he spent for luxury of Balak. 
  
Section 68 is an example of contract implied by law i.e. Quasi Contract. 
 
PERSON WITH UNSOUND MIND AND PERSONS EXPRESSELY DISQUALIFIED BY 
LAW [Section 12] 

1) Such contract is not enforceable by law and hence void. 
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2) Two Types – Unsound mind includes intoxicated or a drunk person 

 
Following persons are expressly disqualified by law 

1) Alien Enemy 
2) Insolvent 
3) Convicted by Court. 

 

FREE CONSENT [Section 13] 
According to Section 13, “two or more persons are said to have consented when they agree upon the same 
thing in the same sense (Consensus-ad-idem).” 

CIRCUMSTANCES WHERE FREE CONSENT IS ABSENT [Section 14] 
Consent may be free or not free. Only free consent is necessary for the validity of a contract. Consent is free 
when it is not caused by coercion, undue influence, fraud, misrepresentation or  
 

COERCION [Section 15] 

1) Party commits or pretends to commit any act which is not allowed by IPC [Hatya] or 
2) Unlawfully detains / threatens to unlawfully detail any property of other party [Kabza] or 
3) Physical Force 

 
Q1) After handing over signed papers, can Rambhau sue Mr. Chotta Chatri? 
 Yes, as Sec 15 is applicable 

 

Q2) Can Mr. Chotta Chatri recover Rs 1 lakh if he paid it as advance to Mr. Rambhau? 
 Yes 

 
 
 
 

Void, Not enforceable by Law 
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UNDUE INFLUENCE [Section 16] 

The relationship between parties such that one party is in position to dominate the will of other and uses 
that position to obtain unfair advantage 
 

1) Mental force or Moral force can be exercised by the party or another party 
2) May be punishable 
3) Effects as per Sec 19 

 

Parties are under fiduciary relation 

 

Q1) Can Bhakt recover Rs. 21 Lakhs? 
 Yes 

 

Q2) Can Baba recover any funds given to Bhakt? 
 Yes 

 
Lala gives loan of Rs 5 lakh to an illiterate Kisaan @36% p.a. and market interest rate is 18% 
p.a. 
 

Q1) Can Kisaan sue Lala? 
 Yes 

 

Q2) Can Court order Lala to charge no interest and return unjust amount of interest? 
 Yes, court can order absolute recission. 

  

Q3) Can court order Lala to take interest @18% p.a. and return unjust amount of interest to Kisaan? 
 Yes, court can order partial/conditional recission. 

  
NOTE: Where a banker tells the client that loan can be provided only at higher rate of interest since the 
money market is stringent, then it is not undue influence i.e. Section 16 – X 
 

FRAUD [Section 17] 

1) Intentional Misrepresentation of material facts 
a) Untrue Statement 
b) Active Concealment of defect which is not apparent 

2) Intention to cheat 
3) Effects as per Section 19 
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Facts of the Case 
X Ltd. issued prospectus with false statement. Subsequent Allottee purchased partly paid up shares in 
good faith from Allottee via secondary market. 

 
Q1) If there is untrue statement in prospectus, can allottee sue Co. to recover Rs 60,000? 
 Yes 

  

Q2) Can subsequent allottee return the shares to X Ltd. & recover the funds? 
 No, he cannot sue the Co. [Case: Peak v Gurney] 
 He can return the shares to Allottee but not the Co. 

  

Note: Silence amounts to fraud where there is duty of the party. 
 

MISREPRESENTATION [Section 18] 

1) Unintentional misrepresentation of material fact. 
2) No intention to cheat. 
3) Effects u/s 19 i.e. Effects of a voidable contract. 

 

 
 

Q1) If B’s family discover that “A” is not doing CA, can they avoid the contract? 
 Yes u/s 18 
Q2) Can A’s Family have right to recover the Khandani Kangan? 
 Yes. 
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EFFECTS OF VOIDABLE CONTRACT [Section 19] 

 
1) He can exercise his option only once 
2) If he affirms the contract, then right of rescission is lost. 
3) Rescission must be in reasonable time 
4) Once accepted cannot be rejected.  
5) Any benefit received should be restored or returned if contract rejected. 

 
MISTAKE [Section 20] 

 

 

 

 

 

Q1) If A delivers 600 boxes, can B reject? 
 Yes [Unilateral Mistake] 
 

Q2) Can buyer force the seller to deliver the goods if already destroyed while entering into contract? 
 No 
 

 
LAWFUL OBJECT AND LAWFUL CONSIDERATION [Section 23] 
If objects and consideration are unlawful then agreements are illegal, hence contract is void, which is not 
enforceable by law. 

 
 

AGGRIEVED PARTY 

ACCEPTS 
ValidEnforceable by 

law 

REJECTS 
VoidNot Enforceable 

by law 
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AGREEMENTS EXPRESSELY DECLARED AS VOID 

1) Section 24: Consideration is unlawful 
“If any part of single consideration for one or more objects, or any one or any part of any one of several 
considerations for a single object, is unlawful, the agreement is void.” 

Eg. Ramesh agrees to sell his watch to Rahul for 1kg heroin.  
Here the consideration for Ramesh’s promise is unlawful and hence the agreement is void 
 

2) Agreements, the meaning of which is uncertain. 
An agreement, the meaning of which is not certain, is void, but where the meaning thereof is capable of 
being made certain, the agreement is valid. 

Eg. Rahul agrees to sell Ramesh 1Kg of Flour. 
Here there is no certainty of meaning since it is not clear whether Wheat Flour is to be sold 
or Corn Flour or Bread Flour and hence agreement is void. But if Rahul was a dealer solely 
dealing in Wheat Flour, the agreement would be valid since the meaning would be capable of 

being made certain. 

3) Wagering Agreement: 
An agreement by way of a wager is void. It is an agreement involving payment of a sum of money upon the 
determination of an uncertain event. The essence of wager is that each side should stand to win or lose, 
depending on the way an uncertain event takes place in reference to which the chance is taken and in the 
occurrence of which neither of the parties have legitimate interest. 

Eg. Ramesh promises to pay Rahul Rs500 if Team “X” wins and Rahul promises to pay Rs500 
to Ramesh if Team “X” loses. This type of agreement is by way of wager.  
But if the happening or non-happening of an event is in the control of any of the party then the 
contract is not by way of wager. 

Lotteries: 
A wagering contract amounting to lottery is not only void but also illegal. A lottery is 
a game of chance. Therefore, an agreement to buy a ticket of lottery is a wagering 
agreement and all transaction in connection with a lottery remain illegal even if 
government has authorized the holding of lottery. The only effect of such permission 
is that the persons conducting the lottery will not be punished. 

Speculation contracts 
Such contracts wherein goods are transferred on a future date depending upon happening & non-happening 
of future uncertain event is valid. A speculate transaction essentially, must have two elements namely, (1) 
mutual intention of the contracting parties to acquire or deliver, as the case may be, the commodities; and 
(2) the undertaking or risk arising from movement in prices. 
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Collateral to illegal agreement, is deemed to be illegal and therefore void. 

 
 

Q1) If B defaults, can A sure him ? No; however, if A proves that he was not aware of the illegal contract 
then he has right to recover from B. 
 
Collateral to void agreements are valid. 
 

 

 

 

 

 
Q1) If B defaults, can A sue him? Yes 
Q2) If Balak defaults, can B sue him? No (Section 11: Contract with minor is void) 
 

UNLAWFUL CONSIDERATION 

1) Agreement forbidden by Law 
2) Consideration defeats provision or any rule for time being in force 
3) Consideration is immoral 
4) Maintenance & Champerty  
5) Interference with course of Law & Justice  
6) Agreement for creation of monopoly.  
7) Opposed to public policy 
(Already discussed in detail under CPT Course) 
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AGREEMENTS IN RESTRAINT OF MARRIAGE [Section 26] 

Contract in which one person restricts another person from marrying a person of his choice for 
consideration is void. 

 

Q1) If Ravi defaults, can Hitesh sue Ravi?  No; However, if restriction is for particular period then it is 
valid. 

 

1) If Ravi defaults, can Hitesh sue him? Yes 

 

Q1) If Anushka gets married before completion of film, can produces sue her? Yes 
 

AGREEMENTS IN RESTRAINT OF TRADE [Section 27] 

Agreements in which one person restricts another from trading and carrying out business or profession for 
consideration is void. However, if such restriction is for a particular period or a specific place, then such 
agreement is valid, provided that such restrictions are reasonable. 

 
 
 
 
 

 

Hitesh Ravi 

Rs. 1 Cr 

Neha ko bhul jauga 

Hitesh 
(Brother of Neha) 

Ravi 

Rs. 1 Cr 

2 saal tak Neha ko bhul jaa 
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Q1) If CA ABC defaults, can CA XYZ sue him ? Yes, 
Reason: Since restriction imposed is for specific location, the agreement is valid. 
 
 

 

 

Q1) If employee defaults, can Employer sue him ? Yes. 
Reason: Since restriction imposed is for specific period of time, hence the agreement is valid. 
 

PERFORMANCE OF CONTRACT 

A contract being an agreement enforceable by law, creates a legal obligation, which subsists 
(exists i.e. remains in force)until discharge. Performance of the promise or promises 
remaining to be performed is the principal and most usual mode of discharge. 
 

 
Thus, here when Ramesh provides coaching to Suresh and Suresh pays of the entire Rs. 15000, the 
performance is said to be complete on part of both the parties and the contract is discharged. 
 

 
Q1) If employee defaults, can Employer sue him? Yes. 
 
Performance by whom? 
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TIME & PLACE OF PERFORMANCES 

 
DISTINGUISH BETWEEN SUCCESSION & ASSIGNMENT 

Succession Assignment 

Family Member Any other person (outsider) 

Hereditary / Legacy passed Delegated / Devoted 

Both Liability & Benefits transferred Only benefits transferred and no liabilities 

 
EFFECTS OF REFUSAL TO ACCEPT OFFER OF PERFORMANCE [Section 38] 

According to Section 38, “where a promisor has made an offer of performance to the promisee, and the 
offer has not been accepted, then the promisor is not responsible for non-performance; nor does he thereby 
lose his rights under the contract”. Every such offer must fulfil certain conditions which are as follows, 
namely; 

1) It must be unconditional 
2) It must be at a proper time and place under such circumstances that the promisee may have a 

reasonable opportunity of ascertaining that the promisor is able of and willing, there and then to do 
the whole of what he is bound by his promise to do. 

3) If the offer is and offer to deliver anything to the promisee, then the promisee must have reasonable 
opportunity of seeing that the thing offered is the thing which the promisor is bound by promisee to 
deliver 

An offer to one of several joint promises has the same legal consequences as an offer to all of them. 

EFFECTS OF REFUSAL OF PARTY TO PERFORM PROMISE [Section 38] 

According to Section 39, “When a party to a contract has refused to perform or has disabled himself from 
performing his promise in entirely, the promisee may put an end to the contract, unless he has signified by 
words or conduct, his acquiescence in its continuance” 

Acquiescence means reluctant acceptance of something without protest. 
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In case the promisee decided to continue the contract, he would not be entitled to put an end to the 
contract on any ground immediately after acceptance to continue. 

 

“X” a singer entered into contract with “Y” to sing at Y’s Theatre for a week and Y promises 
to pay him Rs. 500 per day. On 4th day X refuses to sing.  

Here Y is at his liberty to either rescind the contract or to resume the contract.    

JOINT PROMISORS 
If two or more persons have made joint promise, in ordinary cases all of them during their lifetime must 
jointly fulfill the promises. 
 

LIABILITIES OF JOINT PROMISORS [Section 42] 

1) When two or more persons make a promise jointly, the promisee may, in the absence of express 
agreement to the contrary, compel any one or more of such joint promisors to perform whole of the 
promise. 

2) If one of the joint promisors is made to perform the whole contract, he can call for a contribution from 
others. 

3) If any of the joint promisor-s makes a default in making his contribution, the remaining joint promisors 
must bear the loss arising from such a default in equal shares, unless otherwise agreed. 

Section 44 

The effect of release of one of the joint promisors is dealt with in Section 44, which is stated below: 

“Where two or more persons have made a joint promise, a release of one of such joint promisors by the 
promisee does not discharge the other joint promisor or joint promisors; neither does it free the joint 
promisors so released from responsibility to the other joint promisor or promisors.” 

1) Promisee may compel any one or more promisor to fulfill their promise. 
2) If one promisor has made the performance, he can call for contributions from others. 
3) If any Joint Promisor defaults, remaining Joint Promisors must bear the loss arising from such default in 

equal share, unless otherwise agreed. 

RIGHTS OF JOINT PROMISEES [Section 45] 

As per section 45, 

“When a person has made a promise to two or more persons jointly, then unless a contrary intention 
appears from the contract, the right to claim performance rests, as between him and them, with them 
during their joint lives, and after the death of any of them with the representatives of such deceased person 
jointly with the survivor or survivors, and after the death of the last survivor, with the representatives of 
all jointly” 

Eg. X lends Rs 5000 to Y & Z, who agreed to repay it next week. 3 days later Z died. 
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Thus, now the responsibility to repay the money will be with Y along with legal representatives of Y, and if 
before repayment Y & Z both die then legal representatives of both Y & Z will have to repay it. 
 

CONTRACTS NOT TO BE PERFORMED 

1) Novation 
2) Alteration 
3) Recission 
4) Remission 

(Already discussed in detail under CPT Course) 
 

DISCHARGE OF CONTRACTS 

Key Code: PIA BOL 

1) Performance 

2) Impossible to perform                

3) Mutual Agreement 

4) Breach of Contract 

5) Operation of Law 

6) Lapse of time 

7) Satisfaction i.e. satisfaction to a smaller performance. 
8) Promisor is excused by neglect & refusal of promisee. 
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BREACH OF CONTRACT 

CALCULATION OF DAMAGES 

Under a contract for sale of goods, the measure of damages, when the buyer breaks the contract, is the 
difference between the contract price and the market price at the date of breach. 

Besides claiming damages as a remedy for the breach of contract, the following remedies are also 
available: 

1) Rescission of contract: 
When a contract is broken by one party, the other party may treat the contract as rescinded. In such a case, 
he is absolved of all his obligations under the contract and is entitled to compensation for any damages that 
he may have suffered. 

 

2) Suit upon Quantum Merit: 
The phrase “Quantum Merit” means “as much as is earned” or “according to quantity of work done”. When 
a party has started work and before he could complete it, the other party terminates the contract or does 
something, which makes it impossible for other party to complete the contract, he can claim for the work 
done under the contract. Following are the cases in which claim or quantum merit may arise: 
 

a) When an agreement is discovered to be void: Where the work has been done and accepted under a 
contract that is subsequently discovered to be as void, then, the person who has performed the part 

ANTICIPATORY BREACH ACTUAL BREACH 

1) Refusal of Performance on Scheduled date. 
 
 
 
 

2) Compensation for loss can be claimed 

Performance not 
made 

Partial Performance made 
or full performance made 
which was not upto mark 

KV KS 

10 Gold Pens on 10/12 

Consideration of Rs. 10000 

Q) On 10
th

 Dec KV denied, can KS claim damages? 
 Yes 

Q) What if breach was due to supervening 
impossibility? 
In such circumstances, Promisee cannot claim 
damages. 

1) Refusal of Performance before Due Date. 
2) Promisee has 2 options 

 
 
 

3) Promisee can claim damages 

CANCEL KEEP 

KS 

10 Gold Pens on 10/12 

Consideration of Rs. 10000 

Q) On 5
th

 Dec KV denied, can KS claim damages? 
 Yes 

KV 
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of contract is entitled to recover the amount for work done and the party, who receives and accepts 
the benefit under such contract, must make compensation to the other party. 

b) Where something is done or delivered without intention to do so gratuitously: Where a person does 
some act, or delivers something to a person with the intention to receive payment, in such case the 
person is bound to make payment if he accepts such services or goods, or enjoy their benefit. 

 

c)  Where contract is divisible: The compensation for work done may be recovered on the basis of 
quantum merit, where contract is divisible and a party performs part of contract and refuses to 
perform the remaining part. In such a case, the party in default may sue the other party who has 
enjoyed the benefit of part performance. 

  

3) Suit for specific performance: Where damages are not an adequate remedy in the case of breach of 
contract, the court may in its discretion on a suit for specific performance direct party in breach, to carry out 
his promise according to the terms of the contract. 

  

4) Suit for injunction: Where a party to a contract is negativizing (altering terms of contract for personal 
benefit or without consent of other party) the terms of the contract, the court may by issuing an “injunction 
order” restrain him from doing what he promised not to do. 
 

SPECIAL CONTRACTS 

 

 
CONTINGENT CONTRACTS 
Section 31 of the Act defines contingent contract as"a contract to do or not to do something, if some 
event collateral to such contract, does or does not happen".   

Eg. If X agrees to pay Y Rs. 50000 if his car gets destroyed due to an accident then such contract is of 
contingent type. 

ESSENTIALS OF A CONTINGENT CONTRACT 
1) The performance of a contingent contract is made dependent upon the happening or non-happening of 

some event. A contract may be subject to a condition precedent or subsequent. 
2) The event on which the performance is made to depend, is an event collateral to the contract, i.e., it does 

not form part of the reciprocal promises which constitute the contract. Thus, the event should neither be 
a performance promised, nor the consideration for a promise.  

3) The contingent event should not be the mere will of the promisor. 
 

RULES RELATING TO ENFORCEMENT 
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1) Enforcement of contracts contingent on an event 'happening':  
Where a contingent contract is made to do or not to do anything if an uncertain future event happens, it 
cannot be enforced by law unless and until that event has happened. If the event becomes impossible, such 
contracts become void. 
 

2) Enforcement of contracts contingent on an event 'not-happening': 
Where a contingent contract is made to do or not do anything if an uncertain future event does not happen, 
it can be enforced only when the happening of that event becomes impossible and not before. 
 

3) When shall an event on which contract is contingent be deemed impossible, if it is the 
 future conduct of a living person: 
Suppose, the future event on which a contract is contingent is the way in which a person will act at an 
unspecified time. In such a case, the event shall be considered to have become impossible when such person 
does anything which renders it impossible that he should so act within any definite time or otherwise than 
under further contingencies. 
 

4) Contracts contingent on happening of specified event within the fixed time: 
Contracts contingent upon the happening of an uncertain specified event within the fixed time, becomes 
void if, at the expiration of the time fixed such event has not happened, or if, before the time fixed, such 
event becomes impossible. 
 

5) Contract contingent on specified event not happening within fixed time: 
Contract contingent upon happening or non-happening of a specified event within a fixed time may be 
enforced when the time fixed has expired and such event has not happened or before the time fixed, if it 
becomes certain that such event will not happen. 
 

6) Agreement contingent on impossible event (Section 36): 
A contingent agreement to do or not to do anything, if an impossible event happens, is void. The impossibility 
of the event may be or may not be known to the parties to the agreement at the time when they entered 
into it. 

QUASI CONTRACT 

In the case of every contract, the promisor voluntarily undertakes an obligation in favour of the promisee. A 
similar obligation may be imposed by law upon a person for the benefit of another even in the absence of a 
contract. In certain circumstances, the law presumes the existence of contract even though no agreement 
was made between the parties. Such cases are known as quasi contracts. The obligation created in either of 
the cases is identical. Quasi contracts are based on principles of equity, justice and good conscience. 

A quasi or constructive contract rests upon the maxims, "No man must grow rich out of another person’s 
loss". 
The salient features, of quasi contractual right, are as follows: 

1) Firstly, it does not arise from any agreement of the parties concerned, but is imposed by the law; and 
2) Secondly, it is a right which is available not against the entire world, but against a particular person(s) 

only. 
 

TYPES OF QUASI CONTRACT 

Under the provisions of the Indian Contract Act, the relationship of quasi contract is deemed to have come 
to exist in five different circumstances as given below. In none of these cases there comes into existence any 
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contract between the parties in the real sense. Due to peculiar circumstances in which they are placed, the 
law imposes in each of these cases the contractual liability. 
 

1) Claim for necessaries supplied to persons incapable of entering contract (Section 68): 
If necessaries are supplied to a person who is incapable of entering a contract, e.g. minor or a person of 
unsound mind, the supplier is entitled to claim their price from the property of such a person. 

For example, If Ramesh supplies to Ravi, a lunatic, necessaries suited to Suresh's status in life, Ramesh would 
be entitled to recover their price from Ravi's property. He would also be able to recover the price for 
necessaries supplied by him to his (Ravi's) wife or minor child since Ravi is legally bound to support them.  
However, if Ravi has no property, nothing would be realizable. In such circumstances, the price only of 
necessaries and not of articles of luxury, can be recovered. To establish his claim, the supplier must prove not 
only that the goods were supplied to the person who was minor or a lunatic but also that they were suitable 
to his actual requirements at the time of the sale and delivery. 

Similarly, if money has been advanced in like circumstances for the purchase of necessaries, its 
reimbursement can be claimed. 

  

2) Right to recover money paid for another person: 
A person who has paid a sum of money which another is obliged to pay, is entitled to be reimbursed by that 
other person provided the payment has been made by him to protect his own interest.  

  

3) Obligation of a person enjoying benefits of non-gratuitous act (Section 70): 
Such an obligation arises under the provision of Section 70 as below: 

"Where a person lawfully does anything for another person, or delivers anything to him, not intending to do 
so gratuitously, and such other person enjoys the benefit thereof, the latter is bound to make compensation 
to the former in respect of, or to restore, the thing so done or delivered." 

It thus follows that for a suit to succeed, the plaintiff must prove: (i) that he had done the act or had  
delivered the thing lawfully;  (ii) that he did not do so gratuitously; and  (iii) that the other  person  enjoyed 
the benefit. 

  

4) Responsibility of a finder of goods (Section 71): 
Such a responsibility arises under Section 71 which is as below: 

"A person who finds goods belonging to another and takes them into his custody is subject to the same 
responsibility as a bailee". 

Such a person is, therefore, required to take proper care of things found, not to appropriate it to his own use 
and, when the owner is traced, to restore it to the owner. Further, he must take as much care of the goods 
found as a man of ordinary prudence would, under similar circumstances, take care of his own goods of the 
same bulk, quantity and value as those of the goods found.  

 

5) Liability for money paid or thing delivered by mistake or under coercion (Section 72): 
Such liability arises under Section 72 of the Contract Act which is as below: 
"A person to whom money has been paid, or anything delivered, by mistake or under coercion must repay 
or return it." 
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DIFFERENCE BETWEEN WAGERING AND CONTINGENT CONTRACT 

1) A wagering agreement is a promise to give money or money's worth upon the determination or 
ascertainment of an uncertain event. A contingent contract, on the other hand, is a contract to do or 
not to do something if some event, collateral to such contract does or does not happen. 

 

2) In a wagering agreement, the uncertain event is the sole determining factor, while in a contingent 
contract the event is only collateral. 

 

3) A wagering agreement is essentially of a contingent nature whereas a contingent contract may not 
be of a wagering nature. 

 

4) A wagering agreement is void whereas a contingent contract is valid. 
 

5) In a wagering agreement, the parties have no other interest in the subject matter of the agreement   
except the winning or losing of the amount of the wager. In other words, a wagering agreement is a 
game of chance. This is not so in case of a contingent contract. 

 

BAILMENT [Section 148] 

It is a contract where one person delivers the goods to another person for a specific purpose and once the 
purpose is over, it is the duty of bailee to return the same goods. 

- Handing over the goods 
- Change of possession and not ownership (Ownership = Risk & Rewards) 
 

ELEMENTS OF BAILMENT 
1) Contract essentials as per Sec 10 
2) Bailment of movable property 
3) Ownership remains with bailor 
4) Possession  Bailee 
5) Same goods should be returned and not similar 
 

TYPES OF BAILMENT 
1) Gratuitous Bailment (Without Consideration) 
2) Non-Gratuitous Bailment (With Consideration) 
3) For benefits of bailor only 
4) For benefits of bailee only 
5) Mutual Benefits 

DUTIES OF BAILEE 
1) Section 151 
To protect i.e. take care of the goods. If there is any loss because of bailee’s negligence bailor has a right to 
claim it. 
 

2) Section 154 
For authorized use only i.e. if there is any unauthorized use, the bailor has a right to claim the loss. Bailee 
cannot claim that he was not aware and it happened accidently. 
 

3) Section 155 & 156 
Bailee should not mix the foods with his own goods without consent. 
If bailee mixes the goods without the consent of bailor, then bailor has a right to claim any loss because of 
unauthorized mixing 
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4) Section 163 - Additional duty to return any natural increase 
i.e. bailor has a right to claim any natural increase / additions to the goods. 
Eg. Ramu Chacha bailed his Cow Shamu Chacha for a month. During that period, cow 
gave birth to calf. Shamu Chacha denied to give back the calf. As per provisions of Section 
163, Ramu Chacha has the right to claim calf since it is natural increase. 
 

5) Section 160 - Return the goods 
It is the duty of bailee to return the goods after the purpose is over without waiting for a formal demand by 
bailor. 
 

6) Section 161 
If bailee does not return the goods and there is any loss to the goods then the loss will be borne by bailee. It 
makes no difference whether the loss was or was not because of bailee’s negligence. 
Bailee cannot set up adverse title* to the goods. The bailor has right to claim back the goods if bailee has 
set up any adverse title. 

*It means Bailee cannot wrongly claim the title of the goods i.e. he cannot claim that the goods belong to 
him. 

RIGHTS OF BAILEE 
1) Right to be informed about all known Faults and Facts about goods. 
2) Right to claim expenses 

 

RIGHTS OF BAILOR 
1) Bailor has right to enforce duties of bailee. 
2) Bailor has a right to terminate the contract if bailee does anything which is inconsistent with the 

conditions for bailment 
3) Bailor has a right to claim increase or profits from the goods on bail which may have accrued from the 

goods value. 
4) In case of gratuitous bailment, the bailor has the right to claim back the goods anytime. 

 

However, if the bailor is aware that bailee will incur some expenses on the goods and if he terminated the 
bailment before time, he becomes duty bound to compensate bailee for any loss. 
 

DUTIES OF BAILOR 
1) Section 150 – Faults and Defects 
Bailor is liable to disclose known facts and faults. 
In case of non-gratuitous bailment, bailor is liable to compensate any loss due to unknown faults.  
 

 

Ravi incurred medical expenses worth Rs 5000. Can Ravi claim such damages from Jyoti? 

Yes 
 

JYOTI RAVI 

Gave Kuku which bites on seeing unknown people 

Gratuitous Bailment 
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Q1) Can Ravi claim such expenses from Basanti?Yes 

Q2) What if Basanti was not aware of such malfunctioning? 

- Aware Yes 

- Not Aware Yes 

2) Section 158 – Expenses 
In case of non-gratuitous bailment, ordinary expenses are required to be paid to the bailee. In case of 
gratuitous bailment, if it is for the benefits of the bailor then ordinary as well as extra-ordinary expenses will 
be borne by bailor. If it is for the benefits of bailee, both expenses shall be borne by bailee. 

3) Section 159 – Premature Termination 
Bailor was aware that bailee will incur expenses then bailor is liable to compensate bailee for such loss i.e. it 
is a right of bailee to claim loss (in case of gratuitous bailment) 
 

 
FINDER OF GOODS 
Finder of goods is the person who finds lost goods. A finder of goods shall be having same duties as that of 
a bailee. 

 
DUTIES OF FINDER 

1) To protect i.e. take care of the goods. If there is any loss because of finder’s negligence owner has a 
right to claim it. 

 

2) For authorized use only i.e. if there is any unauthorized use, the owner has a right to claim the loss. 
Finder cannot claim that he was not aware and it happened accidently. 

 

3) Finder should not mix the foods with his own goods without consent.If finder mixes the goods without 
the consent of owner, then owner has a right to claim any loss because of unauthorized mixing 

 

4) Additional duty to return any natural increase  
i.e. owner has a right to claim any natural increase / additions to the goods. 

 

5) Return the goods 
It is the duty of finder to return the goods after the purpose is over without waiting for a formal 
demand by owner. 

 

6) If finder does not return the goods and there is any loss to the goods then the loss will be borne by 
finder. It makes no difference whether the loss was or was not because of finder’s negligence. 

Finder cannot set up adverse title to the goods. The owner has right to claim back the goods if finder has 
set up any adverse title. 
 
 

BASANTI RAVI 

Provides Taanga on hire and she was  
aware of the fact that wheel is broken 

Ravi met with accident and hospitalized & 
incurred medical expenses Rs. 50000 

Non-Gratuitous Bailment 
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RIGHTS OF FINDER 
1) Lien – Retain the goods for claiming expenses on preserving the goods and finding true owner. 
 

2) Sue for reward – Finder can sue the original owner of the goods if he was aware of the reward. He may 
also retain the goods if such reward is not paid. 

 

3) Right to sell -  Finder of the goods can sell the goods in following circumstances 
a. Goods are perishable 
b. True owner cannot be found 
c. True owner is found, but he does not accept the goods 
d. He has incurred expenses which exceeds 2/3

rd
 of Market Value of the goods 

 

 
 

 
What are the rights available to the finder of lost goods under Section 168 and Section 169 
of the Indian Contract Act, 1872? (Nov 18)       
 

Solution 
As per the provisions of section 168 and 169 of the Indian Contract Act, 1872, 
(i)The finder of goods has no right to sue the owner for compensation for trouble and expense voluntarily 
incurred by him to preserve the goods and to  find out the owner. But ‘finder of lost goods’ can ask for 

 

Q) A, the bailor, pledges a cinema projector and other accessories with Cine Association Cooperative 
Bank Limited, the bailee, for a loan. A requests the bank to allow the pledged goods to remain in his 
possession and promises to hold the same in trust for the bailee and also further promises to handover 
the possession of the same to the bank whenever demanded. Examining the provisions of the Indian 
Contract Act, 1872 decide, whether a valid contract of pledge has been made between A, the bailor 
and Bank, the bailee? 

Answer:  

Delivery to pawnee under Indian Contract Act, 1872: The problem as asked in the question is based on 
the provisions of the Indian Contract Act, 1872 as contained in Section 149 (delivery to bailee and 
pledgee). The Section provides that the delivery of the goods to the bailee may be made by actual or 
constructive delivery or delivery by attornment to the bank. In such a case there is change in the legal 
character of the possession of goods though not in the actual or physical custody. Though the bailor 
continues to be in possession of the goods, it is the possession of the bailee. 
 
In the given problem the delivery of the goods is constructive i.e. delivery by attornment to the bailee 
(pawnee) and the possession of the goods by A, the bailor is construed as possession by bailee/pawnee, 
the Bank. A constructive pledge comes into existence as soon as the pawnor, without actually delivering 
the goods, promises to deliver them on demand. The transaction was, therefore, a valid pledge. On this 
point, the decision given by the Andhra Pradesh High Court in Bank of Chittur Ltd. vs. Narasimhulu AIR 
1966 AP 163 is relevant. 
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reimbursement for expenditure incurred for preserving the goods and also for searching the  true  owner.  
If  the  real  owner  refuses to pay compensation, the ‘finder’ cannot sue but retain the goods so found. 

Further, where the real owner has announced any reward, the finder is entitled to receive the reward. The 
right to collect the reward is a primary and a superior right  even more than the right to seek 
reimbursement of expenditure. 

(ii) The finder though has no right to sell the goods found in the normal course; he may  sell the goods if 
the real owner cannot be found with  reasonable  efforts  or  if  the owner refuses to pay the lawful 
charges subject to the following conditions: 

(a) when the article is in danger of perishing and  losing  the  greater  part  of  the value or 

(b) when the lawful charges of the  finder amounts to  two-third  or more of the  value of the article found. 

PLEDGE [Section 172] 

It is like bailment.Pledge means bailment of goods as a security of payment of debts or performance of 
promise. The person delivering the goods is known as pledger and to whom goods are deliver are known as 
pledgee. 

There is no change in ownership of property.Under exceptional circumstances the pledgee has the right to 
sell the property pledged. 

ELEMENTS OF PLEDGE 
1) It is a contract, hence essentials as per Section 10 should be present. 
2) Ownership remains with the pledger. 
3) Possession must move from pledger to pledgee. 
4) Delivery may be actual, constructive or symbolic. 
5) Same goods and not the similar goods should be returned.However, if the pledgee has sold the goods, 

he is not required to return the same goods. 
6) The purpose of pledge is to provide security to the creditor. 

 
RIGHTS OF PLEDGEE 
1) Section 173 – Right to retain for recovery of principal amount, interest and other expenses related to 

pledged goods. 
 

2) Section 174 – Pledgee has a right to retain the security against subsequent advances made without 
security. 

 

3) Section 175 – Right to recover extra ordinary expenses. Eg. Insurance. 
 

4) Section 176 – If Pledger fails to repay the loan then pledgee has following rights 
a. Retain the goods and file a case or; 
b. Sell the goods by giving prior notice to the pledger. 

 

If any loss then he can recover from pledger or if there is any surplus then it has to be returned to the 
pledger. 
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RIGHTS OF PLEDGER 
1) Recover the goods after repayment. 
2) If any loss is caused to the goods due to the negligence of pledgee then liability reduces to the extent of 

loss. 
 

Eg. Amount payable = Rs. 75000 
Damages to the asset due to negligence of pledgee = Rs. 10000 
Thus, Amount of Liability reduces to Rs. 65000 

BAILMENT PLEDGE 

1. Meaning 

Meaning is given u/s 148 Pledge is given u/s 172 

2. Purpose 

A Bailment can be for any purpose.  
A pledge is made for specific purposes as 
security for payment of debt, or performance of 
a promise.  

3. Use of goods 

The Bailee may use the goods bailed as per the 
terms of the contract. 

A Pawnee does not have the right to use the 
goods. 

4. Lien  

A Bailee can exercise lien on the goods bailed 
only for his labour and skill employed.  

Lien can be exercised even for non – payment 
of interest. 

                                                            5. Sale of Goods  

The Bailee has no right to sale 
The Pawnee can sell the goods after due notice 
to the pawnor.  

                              6. Nature of Interest in property  

The Bailee has no right of possession of the 
goods bailed 

The pledgee gets a special property in the 
goods. Then general property remains with the 
pawnor. 

 
Give four differences between Bailment and Pledge.  (May 2018)     
    
 

PLEDGE BY MERCANTILE AGENTS [SECTION 178] 
1) Where a mercantile agent is, with the consent of the owner, in possession of goods or the 

documents of title to goods, any pledge made by him, when acting in the ordinary course of 
business of a mercantile agent, shall be as valid as if he were expressly authorised by the owner of 
the goods to make the same; provided that the Pawnee acts in good faith and has not at the time of 
the pledge notice that the Pawnor has no authority to pledge. 
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2) In this section, the expressions 'mercantile agent and documents of title' shall have the meanings 
assigned to them in the Sale of Goods Act, 1930. 

3) Pledge in this case can be affected through pledge of documents like a bill of lading or a railway 
receipt etc. 

 

 
 

AGENCY [Section 182] 
Agent is a person employed to do any work/act for another person to represent another in dealing with 3

rd
 

party. 

SALIENT FEATURES OF AGENCY 

1) Section 182 – Essence of agency is principal and agent relationship. 
 

2) Section 183 –Capacity of principal 
A person who is competent can act as a principal for any agent 
 

3) Section 184 – Capacity of Agent 
Agent must be competent to fulfil or represent principal’s demands or the principal himself. 
 

4) Section 185 – Consideration 
Relationship between principal and agent need not be supported by any consideration i.e. agency does not 
require consideration. 
 

TYPES OF AGENCY 
1) Expressed Agency - Such type of agency is either expressed in words orally or via written agreement. 
 

2)   Ostensible Agency 
a) Agency by Estoppel – It is implied by nature of work allotted. 
b) Agency by Holding Out – It is positive or affirmative act by principal. 

 

3)   Agency by Necessity 

Q) What do you mean by Pledge? What is Pawnor's right to redeem? 

Answer:  

Pledge: Section 172 of the Indian Contract Act,1872 defines a pledge as the bailment of goods as security 
for payment of debt or performance of a promise. When goods have been pledged, the bailor is called 
in this case the pawner and the bailee, the pawnee. In the case of pledge no transfer of any interest in 
property takes place; but a special right to property is carved out in favour of the pledgee, i.e. he has 
right to dispose of the property in certain circumstances. 
 
Pawnor's right to redeem: As per the provision laid down under Section 177 of the Indian Contract Act, 
1872 if a time is stipulated for the payment of the debt or performance of the promise; for which the 
pledge is made, and the pawnor makes default, he may redeem the goods pledged at any subsequent 
time before the goods are sold, but in that case, he must pay, in addition, any expenses occasioned by 
the default. 
 
The period for a suit against a pawnee to recover the things pledged is 3 years from the date of pawnee's 
refusal to do so after demand (The Limitation Act 1963 - Schedule, 70). 
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If the situation demands any person to act as representative of the real owner, such agency is termed as 
agency by necessity 
 

4)   Agency by Apparent Authority 
Where the principal has given apparent authority to any person, such relationship is known as agency by 
apparent authority. 
EFFECTS OF AGENCY 
1) Retrospective Effect 
2) The entire transaction should be ratified 
3) Ratification can be done only for legal acts 
4) Third party will never be put to loss 
5) Principal should be competent at the time of act was done and even at the time of ratification 
6) Principal should be fully aware 
7) Principal should be identified 
8) Silence does not amount to acceptance i.e. ratification should be communicated. 
 

UNDISCLOSED PRINCIPAL 
Principal is in existence but agent becomes contracting party with the 3

rd
 party without disclosing the 

principal. Such act amounts to fraud and the contract becomes voidable at the option of third party. 
 

Section 191: SUB-AGENT 
Where a person is appointed as an agent by original agent, then such a person becomes sub-agent for the 
principle. There is no contract between the original principal and sub-agent. 

Q. If sub-agent defaults, can principal sue?  No 
 

Section 194: SUBSTITUTED AGENT 
 

Agent is appointed in place of the original agent. Original principal is the principal for substitute agent.If 
substituted agent defaults, the original principal can sue him. 

While selecting substituted agent, the agent should see that he is competent otherwise the agent will be 
liable to the principal for any loss because of substituted agent’s negligence.Agent need not guarantee the 
integrity or character of substituted agent. 
 
DIFFERENCE BETWEEN SUB-AGENT AND SUBSTITUTED AGENT 

Sub Agent Substituted Agent 
A sub-agent works under, the control and 
directions of the agent. 

A substituted agent works under the control and 
directions of the principal. 

The agent delegates to the sub-agent a part of his 
own duties. 

The agent does not delegate any part of his duties 
to the substituted agent. 

There is no privity of contract between the 
principal and the sub-agent. 

There is privity of contract between principal and 
substituted agent. 

The sub-agent is responsible to the agent alone. The substituted agent is responsible to the 
principal. 

The agent is responsible to the principal for the 
acts of the sub-agent. 

The agent is not responsible to the principal for 
the acts of the substituted agent. 

The sub-agent has no right of action against the 
principal for remuneration due to him. 

The substituted agent can sue the principal for 
remuneration due to him. 
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Sub-agents may be improperly appointed. Substituted agents can never be improperly 
appointed. 

The agent remains liable for the acts of the sub 
agent as long as the sub agency continues. 

The agent’s duty ends once he has named the 
substituted agent. 

 
Azar consigned electronic goods for sale to Aziz. Aziz employed Rahim  a  reputed  auctioneer 
to sell the goods consigned to him through auction. Aziz authorized Rahim to receive the 
proceeds and transfer those proceeds once in 45 days. Rahim sold goods on auction for 
Rs.2,00,000 but before transferring the proceeds of the auction, became insolvent. Assess 

the liability of Aziz according to the provisions of the Indian Contract Act, 1872. (Nov 18) 
Solution:  
According to section 195 of the  Contract Act, 1872, in  selecting  an  agent (substituted) for his principal, an 
agent is bound to exercise the same amount of discretion as a man of ordinary prudence would exercise in 
his own case; and, if he does this, he  is  not  responsible to the principal for the acts or negligence of the 
agent so selected. 
Thus, while selecting a “substituted agent” the agent is bound to exercise same amount of diligence as a man 
of  ordinary prudence  and  if  he does so he will not be responsible for acts or negligence of the substituted 
agent. 
Hence, if Aziz has exercised same amount of diligence as a man of ordinary prudence would, he shall not be 
responsible to Azar for the proceeds of the auction. 
 
TERMINATION OF AGENCY 
It is based on doctrine of revocation. Agency will be terminated by 

1) Revocation by principal 
2) Performance of contract 
3) Mutual agreement 
4) Renouncement by agent 
5) If party becomes alien enemy 
6) If agent/principal becomes insane, insolvent or the subject matter is destroyed. 
7) If principal/agent expires. 

 
IRRECOVERABLE AGENCY 
In following circumstances, agency cannot be revoked or cancelled. 
1) Where agent is having a contract of sharing profit with principal (i.e. PSR Contract) 
Q. Can principal revoke the agency in case of higher profit?  No 
Q. Can agent revoke agency in case of lowed profit?  No 
Q. If principal dies agent wants to claim from legal representative the share of profit, Can he?  Yes 
 

2) Where agent has incurred personal liability. 
Q. Agent has spent Rs 25000 out of his own fund towards the advance of the contract entered by him on 
behalf of principal. During revocation, principal revoked the contract and said that advance is not refundable, 
can agent claim from Principal?  No 

3) Where agent has exercised partial authority 
Q. Agent has completed 75% of contract, principal feels that it is a cheap contract and wants to revoke, can 
he do that?  No 
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DUTIES OF AN AGENT 
1) Section 211 – It is the duty of agent to follow the directions of principal. 

 
ABC Ltd sells its products through some agents and it is not the custom in their business to 
sell the products on credit. Mr. Pintu, one of the agents sold the goods of ABC Ltd. to M/s. 
Parul Private Ltd. (on credit) which was insolvent at the time of such sale. ABC Ltd. sued Mr. 
Pintu for compensation towards the loss caused due to the sale of products to M/s. Parul 
Pvt. Ltd. Will ABC Ltd. succeed in its claim? (May 2018)     

Solution:  
To Conduct the business of agency according to the Principal’s directions (Section 211 of The Indian 
Contract Act, 1872): An agent is bound to conduct the business of his principal according to the direction 
given by the principal, or, in the absence of such directions, according to the custom which prevails in doing 
business of the same kind at the place where the agent conducts such business. When the agent acts 
otherwise, if any loss be sustained, he must make it good to his principal, and, if any profit accrues, he must 
account for it. 
In the present case, Mr. Pintu, one of the agents, sold goods of ABC Ltd. to M/s Parul Pvt. Ltd. (on credit) 
which was insolvent at the time of such sale. Also, it is not the custom in ABC Ltd. to sell the products on 
credit.  
Hence, Mr. Pintu must make good the loss to ABC Ltd.         
 
2) Section 212 - Requirements as to skill and due diligence. 
3) Section 213 – Duty to record or account the expenses and profit. 
4) Section 214 – If the contract is not possible agent should act in good faith. 
5) It is the duty to communicate with the principal 

 

RIGHTS OF AN AGENT 
1) Right to keep lien on principal’s property 
2) Right to receive remuneration 
3) Indemnification of lawful act 
4) Indemnification of acts done in good faith. 
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INDEMNITY [Section 124] 

A contract by which one party promises to save the other from loss caused to him by the conduct of the 
promisor himself or the conduct of any person is called a “Contract of Indemnity” 

AUTHORITY OF PROMISEE 
1) All damages which may be compelled to pay 
2) All costs which he may have been compelled to pay in any suit 
3) All sums which he may have paid under the term of any suit. 

 
 

CONTRACT OF GUARANTEE 
A contract of guarantee is a contract to perform the promise made or discharge liability incurred by a third 
person in case of his default. 
 

Section 145: IMPLIED PROMISE TO INDEMNITY SURETY 
In every contract of guarantee there is an implied promise by the principal debtor to indemnity the surety 
and the surety is entitled to recover from the principal debtor whatever sum he has rightfully paid under the 
guarantee but no sum which he has wrongfully paid. 
 

Section 128: NATURE OF SURETY’s LIABILITY 
The liability of the surety is co-extensive with that of the principal debtor unless it is otherwise provided by 
the contract. 
1) The liability of surety is the same as that of principal debtor 
2) Where a debtor cannot be held liable on account of any defect in the document, liability of the surety 

also ceases. 
3) Surety’s liability continues even if the principal debtor has not been sued or is being sued. This is because, 

the liability of surety is separated guarantee. 
 

 

Q) Comment on the following: 

‘Principal is not always bound by the acts of a sub-agent’ 

Answer:  

The statement is correct. Normally, a sub-agent is not appointed, since it is a delegation of power by an 
agent given to him by his principal. The governing principle is, a delegate cannot delegate’. (Latin version 
of this principle is, “delegates non potest delegare”). However, there are certain circumstances where 
an agent can appoint sub-agent.  
 
In case of proper appointment of a sub-agent, by virtue of Section 192 of the Indian Contract Act, 1872 
the principal is bound by and is held responsible for the acts of the sub-agent. Their relationship is 
treated to be as if the sub-agent is appointed by the principal himself.  
 
However, if a sub-agent is not properly appointed, the principal shall not be bound by the acts of the 
sub-agent. Under the circumstances the agent appointing the sub-agent shall be bound by these acts 
and he (the agent) shall be bound to the principal for the acts of the sub-agent. 
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DISCHARGE OF SURETY 
Surety is discharged under following circumstances – 

1) Where there is any variance in the term of contract between the principal debtor and creditor without 
surety’s consent it would discharge the surety in respect of all transaction taking place (Section 133). 
 

For Example, where A stands to C as a surety for B for rent payable by B to C for C’s house and if B & 
C agreed on a higher rent without A’s consent, A would stand discharged for entire rent amount 
accruing after date of variance. 

 
Mr. Chetan was appointed as Site Manager of ABC Constructions Company on a two years 
contract at a monthly salary of Rs.50,000. Mr. Pawan gave a surety in respect of Mr. Chetan's 
conduct. After six months the company was not in position to pay Rs. 50,000 to Mr. Chetan 
because of financial constraints. Chetan agreed for a lower salary of Rs.30,000 from the 

company. This was not communicated to Mr. Pawan. Three months afterwards it was discovered that Chetan 
had been doing fraud since the time of his appointment. What is the liability of Mr. Pawan during the whole 
duration of Chetan's Appointment?  (Nov 2018) 
Solution: 
As per the provisions of Section 133 of the Indian Contract Act, 1872, if the creditor makes any variance (i.e. 
change in terms) without the consent of the surety, then surety is discharged as to the transactions 
subsequent to the change. 
In the instant case, Mr. Pawan is liable as a surety for the loss suffered by ABC Constructions company due to 
misappropriation of cash by Mr. Chetan during the first six months but not for misappropriations committed 
after the reduction in salary. 
Hence, Mr. Pawan, will be liable as a surety for the act of Mr. Chetan before the change in the terms of the 
contract i.e., during the first six months. Variation in the terms of the contract (as to the reduction of salary) 
without consent of Mr.  Pawan, will discharge Mr. Pawan from all the liabilities towards the act of the Mr. 
Chetan after such variation. 
 

2) The surety is discharged if the principal debtor is discharged 
a) by a contract 
b) by any act 
c) or any omission  

 the result of which is the discharge of principal debtor. 

Section 146: CONTRIBUTION AS BETWEEN CO-SURETIES 
As per section 146 of the Act,” when two or more persons are co-sureties for the same debt, or duty, either 
jointly, or severally and whether under the same or different contracts and whether with or without the 
knowledge of each other, the co-sureties in the absence of any contract to the contrary, are liable, as between 
themselves, to pay each an equal share of the whole debt, or of that part of it which remains unpaid by the 
principal debtor.” 
A co-surety gets a right to recover from other sureties only when he has paid more than his share of debt to 
the creditor. 
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Mr. D was in urgent need of money amounting Rs.5,00,000.  He asked Mr.  K for the money. 
Mr. K lent the money on the sureties of A, B and N without any contract between them in 
case of default in repayment of money by D to K. D makes default in payment. B refused to 
contribute, examine whether B can escape liability? (May 2018) 

Solution: 
Co-sureties liable to contribute equally (Section 146 of the Indian Contract act, 1872): Equality of burden is 
the basis of Co-suretyship. This is contained in section 146 which states that “when two or more persons 
are co-sureties for the same debt, or duty, either jointly, or severally and whether under the same or  
different contracts and whether with or without the knowledge of each other, the co-sureties in the 
absence of any contract to the contrary, are liable, as between themselves, to pay each an equal share of 
the whole debt, or of that part of it which remains unpaid by the principal debtor”. 

Accordingly, on the default of D in payment, B cannot escape from his liability. All the three sureties A, B and 
N are liable to pay equally, in absence of any contract between them. 

 

Q) ‘A’ stands surety for ‘B’ for any amount which ‘C’ may lend to B from time to time during the next 
three months subject to a maximum of ` 50,000. One month later A revokes the guarantee, when C 
had lent to B ` 5,000. Referring to the provisions of the Indian Contract Act, 1872 decide whether ‘A’ 
is discharged from all the liabilities to ‘C’ for any subsequent loan. What would be your answer in 
case ‘B’ makes a default in paying back to ‘C’ the money already borrowed i.e. ` 5,000? 

Answer:  

The problem as asked in the question is based on the provisions of the Indian Contract Act 1872, as 
contained in Section 130 relating to the revocation of a continuing guarantee as to future transactions 
which can be done mainly in the following two ways: 

1. By Notice: A continuing guarantee may at any time be revoked by the surety as to future 
transactions, by notice to the creditor. 

2. By death of surety: The death of the surety operates, in the absence of any contract to the 
contrary, as a revocation of a continuing guarantee, so far as regards future transactions. 
(Section 131).  
The liability of the surety for previous transactions however remains.  
Thus applying the above provisions in the given case, A is discharged from all theliabilities to C 
for any subsequent loan. 

 
Answer in the second case would differ i.e. A is liable to C for ` 5,000 on default of B since the loan was 
taken before the notice of revocation was given to C. 
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LIABILITY TO THIRD PARTIES 
 
In the following cases principal liable for 
agent’s act 

In following cases agent is personally liable 

1) When the agent acts within the scope of his 
authority (Section 230) 
2) When agent exceeds his authority and principal 
ratifies it (Section 227) 
3) Principal is bound by the notice given to agent 
(Section 229) 
4) Liability of pretended agent (Section 235): A 
pretended agent is a person who represents 
himself to be an agent of another, when in 
fact he has no authority from him, whatsoever if 
the principal ratifies his acts as agent, he has no 
liability. But if the principal refuses to ratify his 
acts, he becomes personally liable to third party. 
5) Liability for Misrepresentation or fraud by an 
agent when agent is acting within his authority 
(Section 238). 
6) Where the Principal is unnamed: 
When the agent discloses the existence of principal 
but does not disclose, the name of principal, in 
such a case the principal is liable for the acts of the 
agent. 
7) When agent acts in emergency and good faith 
[Section 189] 
8) Liability of principal inducing belief that agent's 
unauthorized acts were authorized [Section 237]: 
When an agent has, without authority, done acts 
or incurred obligations to third persons on behalf 
of his principal, the principal is bound by such acts 
or obligations, if he has by his words or conduct 
induced such third persons to believe that such 
acts and obligations were within the scope of the 
agent's authority. 
9) When agent is incompetent to contract. 

1) When he so agrees with the concerned parties 
(Section 230) 
2) When he represents that he has authority to act 
on behalf of a principal, but who does not actually 
possess such authority or who has exceeded the 
authority and the alleged employer does not ratify 
his acts (Section 235). 
3) Where a contract is entered into by a person 
apparently in the character of agent, but in reality, in 
his own account. (Section 236) (Undisclosed agent) 
4) When he signs a negotiable instrument in his own 
name without making it clear that he is signing as an 
agent. 
5) When he is working for a foreign principal. 
6) Where he is acting for a principal who cannot be 
sued on account of his being a foreign sovereign, 
ambassador etc. 
7) Where trade, usage or custom holds him liable in 
certain kinds of business. 
8) Where the agency is coupled with interest in the 
subject matter of the agency. 
9) Principal not bound when excess of agent's 
authority is not separable [Section 228]: Where an 
agent does more than he is authorised to do, and 
what he does beyond the scope of his authority 
cannot be separated from what is within it, the 
principal is not bound to recognise the transaction. 

 
Rahul, a transporter was entrusted with the duty of transporting tomatoes from a rural 
farm to a city by Aswin. Due to heavy rains, Rahul was stranded for more than two days. 
Rahul sold the tomatoes below the market rate in the nearby market where he was 
stranded fearing that the tomatoes may perish. Can Aswin recover the loss from Rahul on 
the ground that Rahul had acted beyond his authority? (May 2018) 
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Solution: 
Agent's authority in an emergency (Section 189 of the Indian Contract Act, 1872): An agent has authority, 
in an emergency, to do all such acts for the purpose of protecting his principal from loss as would be done 
by a person of ordinary prudence, in his own case, under similar circumstances. 
In the instant case, Rahul, the agent, was handling perishable goods like ‘tomatoes’ and can decide the 
time, date and place of sale, not necessarily as per instructions of the Aswin, the principal, with the 
intention of protecting Aswin from losses. 
Here, Rahul acts in an emergency as a man of ordinary prudence, so Aswin will not succeed against him for 
recovering the loss. 
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