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2. Every application, document or letter file before the Tribunal should be 

typewritten or printed neatly, cleanly and legibly on one side of a good quality 

paper. 

3. On receipt of an appeal the Securities Appellate Tribunal may, after giving the 

parties to the appeal, an opportunity of being heard, pass such orders thereon as 

it thinks fit, confirming, modifying or setting aside the order appealed against. 

4. Every appeal filed before the Tribunal shall be dealt with as expeditiously as 

possible and an  endeavour should be made for the disposal of appeal within six 

months from the date of the filing of the appeal. 

APPEAL AGAINST THE ORDER OF SAT 

Any person aggrieved by any decision or order of the Securities Appellate Tribunal 

may file an appeal to the Supreme Court within sixty days from the date of 

communication of the decision or order of the Securities Appellate Tribunal to him 

on only question of law arising out of such order. 

Supreme Court may, if it is satisfied that the applicant was prevented by sufficient 

cause from filing the appeal within the said period, allow it to be filed within a further 

period not exceeding sixty days. 

❖ PROVISONS OF APPEAL UNDER FEMA 

 

 

 

APPEAL TO SPECIAL DIRECTOR (APPEALS) 

Any person aggrieved by an order made by the Adjudicating Authority, being an 

Assistant Director of Enforcement or a Deputy Director of Enforcement, may 

prefer an appeal to the Special Director (Appeals), within forty-five days from the 

date on which the copy of the order made by the Adjudicating Authority is received 

by the aggrieved person. The Special Director (Appeals) may entertain an appeal after 

the expiry of the said period of forty-five days, if he is satisfied that there was 

sufficient cause for not filing it within that period. 

PROCEDURE: 
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1. The Central Government shall, by notification, appoint one or more Special 

Directors (Appeals) to hear appeals against the orders of the Adjudicating 

Authorities. 

2. Any person aggrieved by an order made by the Adjudicating Authority, being an 

Assistant Director of Enforcement or a Deputy Director of Enforcement, may 

prefer an appeal to the Special Director (Appeals), within forty-five days from the 

date on which the copy of the order made by the Adjudicating Authority is received 

by the aggrieved person. 

3. On receipt of an appeal the Special Director (Appeals) may after giving the parties 

to the appeal an opportunity of being heard, pass such order thereon as he thinks 

fit confirming, modifying or setting aside the order appealed against. 

4. The Special Director (Appeals) shall send a copy of every order made by him to 

the parties to appeal and to the concerned Adjudicating Authority. 

APPEAL TO APPELLATE TRIBUNAL 

The Central Government shall, by notification, establish an Appellate Tribunal to be 

known as the Appellate Tribunal for Foreign Exchange to hear appeals against the 

orders of the Adjudicating Authorities and the Special Director (Appeals) under this 

Act. 

 

PROCEDURE: 

1. Central Government or any person aggrieved by an order made by an 

Adjudicating Authority or the Special Director (Appeals), may prefer an appeal to 

the Appellate Tribunal. However, any person while making an appeal deposit the 

amount of such penalty with such authority as may be notified by the Central 

Government. (Tribunal may dispense with such deposit if it is of the opinion that 

such deposit may cause undue hardship to the applicant). 

2. Appeal shall be filed within a period of forty-five days from the date on which 

a copy of the order made by the Adjudicating Authority or the Special Director 

(Appeals) is received by the aggrieved person or by the Central Government. 

3. On receipt of an appeal, the Appellate Tribunal may, after giving the parties to 

the appeal an opportunity of being heard, pass such orders thereon as it thinks 

fit, confirming, modifying or setting aside the order appealed against. 

4. Every appeal filed before the Tribunal shall be dealt with as expeditiously as 

possible and an endeavor should be made for the disposal of appeal within 180 
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days from the date of the filing of the appeal. where any appeal could not be 

disposed off within the said period of one hundred and eighty days, the Appellate 

Tribunal shall record its reasons in writing for not disposing off the appeal within 

the said period. 

5. A copy of the order of the Tribunal will be sent to both the parties. 

APPEAL TO HIGH COURT 

Any person aggrieved by any decision or order of the Appellate Tribunal or the Special 

Director (Appeals) may file an appeal to the High Court within sixty days from the 

date of communication of the decision or order of the Appellate Tribunal or the 

Special Director (Appeals) to him only on any question of law arising out of such 

order. 

The High Court may, if it is satisfied that the appellant was prevented by sufficient 

cause from filing the appeal within the said period, allow it to be filed within a further 

period not exceeding sixty days. 

5) REVISION OR RECTIFICATION OF ORDER 

A question normally arise; can NCLT being a quasi-judicial authority, revise or rectify 

its own orders. 

Let us understand this with the help of NCLT rules, cases and provisions provided 

under companies act, 2013. 

1. Section 402 of Companies Act, 2013 provides that Tribunal can anytime within 

two years from the date of the order, amend any order passed by it with a view to 

rectify any mistake apparent on the record. However, no such amendment shall 

be made in respect of any order against which an appeal has been preferred under 

this Act. 

2. Rule 11 of the NCLT Rules, 2016 state that nothing in these rules shall be deemed 

to limit or otherwise affect the inherent powers of the Tribunal to make such 

orders as may be necessary for meeting the ends of justice or to prevent abuse of 

the process of the Tribunal. 

3. Rule 154 of the NCLT Rules, 2016 provides that: 

a) Any clerical or arithmetical mistakes in any order of the Tribunal can be 

corrected by the Tribunal on its own motion or on application of any party by 

way of rectification. 
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b) An application under sub-Rule (1) may be made in Form No. NCLT 9 within 

two years from the date of the final order for rectification. 

4. Finally, in Saurashtra Kutch Stock Exchange, the Supreme Court held that no 

party appearing before the Tribunal, be it an assessee or the department, should 

suffer on account of any mistake committed by the Tribunal. This fundamental 

principle has nothing to do with the inherent powers of the Tribunal. The 

Supreme Court further held that one of the important reasons for giving the power 

of rectification to the Tribunal is to see that no prejudice is caused to either of the 

parties appearing before it by its decision based on a mistake apparent from the 

record. When prejudice results from an order, then it is the duty of the Tribunal 

to set it right.  

Thus, Section 420(2) read with Rules 11, 154 and case mentioned above substantiate 

that the Tribunal has power to rectify a mistake apparent from the record. 

❖ CAN TRIBUNAL SUO MOTO RECTIFY ITS MISTAKE 

The Tribunal may at any time within two years from the date of the order, with a view 

to rectifying any mistake apparent from the record amend any order passed by it and 

shall make such amendment, if the mistake is brought to its notice by the parties. 

Hence, Tribunal has discretionary powers to rectify any mistake in its order. 

6) APPEARANCE BEFORE QUASI-JUDICIAL AND OTHER 

BODIES 

❖ APPEARANCE BEFORE NCLT 

Companies Act, 2013 provides: 

“a party to any proceeding or appeal before the Tribunal or the Appellate Tribunal, 

may either appear in person or authorise one or more chartered accountants or 

company secretaries or cost accountants or legal practitioners or any other 

person to present his case before the Tribunal or the Appellate Tribunal.” 

❖ APPEARANCE BEFORE NCLAT 

Companies Act, 2013 provides: 

“a party to any proceeding or appeal before the Tribunal or the Appellate Tribunal, 

may either appear in person or authorise one or more chartered accountants or 
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company secretaries or cost accountants or legal practitioners or any other 

person to present his case before the Tribunal or the Appellate Tribunal”. 

However, The Central Government, Regional Director, Registrar of Companies or 

official liquidator may authorise an officer not below the rank of a Company 

prosecutor or advocate to represent in the proceedings before the NCLAT. 

❖ APPEARANCE BEFORE SAT 

The appellant may either appear in person or authorise one or more chartered 

accountants or company secretaries or cost accountants or legal practitioners or any 

of its officers to present his or its case before the Securities Appellate Tribunal. 

❖ APPEARANCE BEFORE APPELLATE TRIBUNAL COMPETITION ACT 

A person preferring an appeal to the Appellate Tribunal may either appear in person 

or authorize one or more chartered accountants or company secretaries or cost 

accountants or legal practitioners or any of its officers to present his or its case before 

the Appellate Tribunal. 

 

 

 

 

 

 

 

 

 

 

 

 

Section 53A of the Competition Act, 2002 provide that the National Company Law Appellate 

Tribunal constituted under section 410 of the companies Act, 2013 shall, be the Appellate Tribunal 

for the purpose of Competition Act 

APPEAL TO APPELLATE TRIBUNAL 

1. Section 53B of the Competition Act, 2002 provide that the Central Government or the State 

Government or a local authority or any person, aggrieved by any direction, decision or order 

referred to in section 53A may prefer an appeal to the Appellate Tribunal within a period of 

sixty days. 

2. On receipt of an appeal, the Appellate Tribunal may, after giving the parties to the appeal, 

an opportunity of being heard, pass such orders thereon as it thinks fit, confirming, 

modifying or setting aside the direction, decision or order appealed against. 

3. The Appellate Tribunal shall send a copy of every order made by it to the Commission and 

the parties to the appeal. 

4. The appeal filed before the Appellate Tribunal shall be dealt with by it as expeditiously as 

possible and endeavour shall be made by it to dispose of the appeal within six months 

from the date of receipt of the appeal.  
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❖ APPEARANCE BEFORE STATUTORY AUTHORITIES 

Company Secretaries will be required during the course of their practice or 

employment to appear before the various statutory authorities under the provisions 

of the Companies Act,2013, Before the Reserve Bank of India, Competition 

Commission of India etc. these are not same as quasi-judicial bodies. Under the 

Companies Act, 2013, Company Secretaries will more frequently be required to 

interact with the Registrar of Companies, Regional Director(s) and the Ministry of 

Company Affairs officials. Hence, they should ensure that they are well prepared and 

able to present themselves with full facts and details required under law. 

1. In case of a legal practitioner a vakalatnama is to be filed and in case of other 

authorised representative(s) like chartered accountants or company 

secretaries or cost accountants, a memorandum of appearance is required to 

be filed. 

2. A legal practitioner proposing to file a Vakalatnama or Memorandum of 

Appearance as the case may be, in any pending case or proceeding before the 

Tribunal in which there is already a legal practitioner or authorised 

representative on record, shall do so only with the written consent of the legal 

practitioner or the authorised representative on record. However, when such 

consent is refused, with the permission of the Tribunal. 

3. A legal practitioner or authorized representative, who has given advice for any 

case before the Tribunal or who has acted for such party should not appear 

in such case for a person whose interest is opposed to that of his former client, 

except with the permission of the Tribunal. 

4. The party who has engaged a legal practitioner or authorized representative 

to appear to him before the Tribunal may be restricted by the Tribunal in 

making presentation before it. 

7) PROFESSIONAL DRESS 

The professional dress prescribed under the code of conduct for the professional is 

required to be worn by the authorised representative while appearing before the 

authorities. The Council of ICSI has approved the following Guidelines for 

Professional Dress Code for Company Secretaries to appear before judicial / quasi-

judicial bodies and tribunals like NCLT- NCLAT, SAT, etc.: 

1. For Male Members: 
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a) Navy Blue Suit (Coat & Trouser), with CS logo, Insignia OR Navy Blue Blazer over 

a sober colored Trouser  

b) Neck Tie (ICSI)  

c) White full sleeve Shirt  

d) Formal Black Leather Shoes (Shined)  

2. For Female Members: 

a) Navy Blue corporate suit (Coat & Trouser), could be with a neck tie/ Insignia OR 

b) Saree / any other dress of sober colour with Navy Blue Blazer with CS logo  

c) A sober footwear like Shoes/Bellies/Wedges, etc (shined) 

  



YES ACADEMY (8888235235)                             “Dream it, Believe it and Achieve it” 

147 

CS Muskan Gupta (9532064262) 

SUMMARISED VERSION (CHART FORM) 
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6. CRISIS MANAGEMENT & RISK AND 
LIABILITY MITIGATION 

1) FAMILY TREE OF CONCEPTS 

 

 

 

 

 

 

 

 

 

 

2) CRISIS MANAGEMENT 

• Any business, large or small, may run into problems that may negatively impact 

its normal course of operations. Crises such as a fire, death of a Key managerial 

personnel, terrorist attack, data breach, or natural disasters, management 

disputes, litigations, regulatory actions can lead to tangible and intangible costs 

to a company in terms of lost sales, customers, and a decrease in the firm’s net 

income. Businesses that effectively develop a plan for continuity of business, in 

case of unforeseen contingencies can remove the effects of any negative event that 

occurs. The process of having a continuity plan in place in the event of a crisis is 

known as crisis management. 

• Crisis management is the identification of threats to an organization and its 

stakeholders, and the methods used by the organization to deal with these 

threats. In order to reduce uncertainty in the event of a crisis, organizations often 

create a crisis management plan. 

• In order to have a business continuity plan to cope up with the crisis, most firms 

start by conducting risk analysis on their operations. Risk analysis is the process 

CRISIS MANAGEMENT 

PROFESSIONAL LIABILITY 

D&O POLICY 

OTHER RISK AND LIABILITY 

MITIGATION APPROACHES 
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of identifying any adverse events that may occur and the likelihood of the events 

occurring. For example, a risk manager may estimate that the probability of a 

flood occurring within a company’s area of operation is very high. The worst-case 

scenario of a flood will be destroying the company’s computer systems and hard 

drives, thereby, losing pertinent data on customers, suppliers, and ongoing 

projects. Once, the risk manager identifies the possible risks and impact of these 

risks on the company, a plan will be developed by the crisis management team to 

cope up with such emergency. 

• However, Crisis management is not similar to risk management. Risk 

management involves planning for events that might occur in the future but crisis 

management involves reacting to negative events during and after they have 

occurred. For example, An oil company may have a plan in place to deal with the 

possibility of an oil spill, but if such a disaster actually occurs, the magnitude of 

the spill, the backlash of public opinion, and the cost of cleanup can vary greatly 

and may exceed expectations. 

• Crisis can occur due to external factors like flood, earthquake, security breach 

etc., or it can be self-inflicted like employee smokes in an environment with 

hazardous chemicals etc. Internal crisis can be managed, mitigated, or avoided if 

a company enforces strict compliance guidelines and protocols regarding ethics, 

policies, rules, and regulations among employees. 

❖ TYPES OF CRISIS 

1. Natural crisis: crisis caused due to events beyond the control of human 

beings is called as natural crisis. Tornadoes, Earthquakes, Hurricanes, 

Landslides, Tsunamis, Flood, Drought all result in natural disaster. 

2. Technological crisis: these kinds of crisis occur due to failure in technology. 

Breakdown of machine, corrupted software and so on give rise to technological 

crisis. 

3.  Confrontation crisis:  Confrontation crises arise when employees fight 

amongst themselves. Individuals do not agree to each other and eventually 

perform acts like boycotts, strikes for indefinite periods and so on. In such a 

type of crisis, employees disobey superiors; give them ultimatums and force 

them to accept their demands. Internal disputes, ineffective communication 

and lack of coordination give rise to confrontation crisis 

4. Crisis of malevolence: Organizations face crisis of malevolence when some 

notorious employees take the help of criminal activities and extreme steps to 
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fulfill their demands. Acts like kidnapping company’s officials, false rumors 

all lead to crisis of malevolence. 

5. Crisis of organizational misdeeds: Crises of organizational misdeeds arise 

when management takes certain decisions knowing the harmful 

consequences of the same towards the stakeholders and external parties. 

Crisis of organizational misdeeds can be further classified into following three 

types: 

a) Crisis of Skewed Management Values: Crisis of Skewed Management 

Values arises when management supports short term growth and ignores 

broader issues. 

b) Crisis of Deception: Organizations face crisis of deception when 

management makes fake promises and wrong commitments to the 

customers. 

c) Crisis of Management Misconduct: Organizations face crisis of 

management misconduct when management indulges in acts like 

accepting bribes, passing on confidential information and so on. 

6. Crisis due to Workplace Violence: Such a type of crisis arises when 

employees are indulged in violent acts such as beating employees, superiors 

in the office premises itself 

7. Crisis due to Rumors: Spreading false rumors about the organization and 

brand lead to crisis. Employees must not spread anything which would 

tarnish the image of their organization. 

8. Bankruptcy: A crisis also arises when organizations fail to pay its creditors 

and other parties. Lack of fund leads to crisis. 

9. Crisis Due to Natural Factors: Disturbances in environment and nature such 

as hurricanes, volcanoes, storms, flood; droughts, earthquakes etc result in 

crisis. 

10. Sudden Crisis: As the name suggests, such situations arise all of a sudden 

and on an extremely short notice. Managers do not get warning signals and 

such a situation is in most cases beyond any one’s control. 

11. Smouldering Crisis: Neglecting minor issues in the beginning lead to 

smouldering crisis later. Managers often can foresee crisis, but they ignore the 

same and wait for someone else to take an action. Employees should be 

warned immediately to avoid such a situation. 
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❖ CASE STUDIES ON CRISIS MANAGEMENT 

In order to understand corporate crisis, below laid down are some of the major 

corporate crisis: 

FACEBOOK’S SILENCE ABOUT IT’S DATA BREACH 

The social media giant remained silent for three year knowing the fact that consulting 

firm hired by Donald Trump improperly accessed information on millions of people. 

Facebook was the subject of bad news, as the New York Times reported that it shared 

even more user data with outside companies than previously acknowledged. 

Moral of the story: When the news broke, disclosure is the most effective strategy in 

a crisis. Companies need to explain what happened on their own terms and regain 

confidence by demonstrating that they have learned a lesson and are taking 

immediate steps to change course. 

LOCKHEED MARTIN ASKS PEOPLE TO SHARE PHOTOS OF ITS PRODUCTS 

In August, the world’s largest weapons maker tweeted: “Do you have an amazing 

photo of one of our products? Tag us in your pic and we may feature it during our 

upcoming #WorldPhotoDay celebration on Aug. 19!” People quickly responded with 

pictures showing the impact of its weapons, including an image of bloody UNICEF 

backpacks belonging to children killed in Yemen with a bomb made by the company. 

Lockheed Martin later deleted the tweet. 

Moral of the story: Although it’s important to engage in conversations on social 

media, carefully consider possible responses before asking for content. 

UNDER ARMOUR WINKS AT EMPLOYEES’ TRIPS TO STRIP CLUBS 

Earlier in the year 2018, the company emailed staffers to inform them they could no 

longer put strip-club visits on their corporate credit cards. According to the Wall 

Street Journal, “Over the years, executives and employees of the sports-apparel 

company, including Chairman and Chief Executive Kevin Plank, went with athletes 

or co-workers to strip clubs after some corporate and sporting events, and the 

company often paid for the visits of many attendees.” 

Moral of the story: Although the company was right to end the practice in 2018 but 

the fact that it allowed it at all, astonishes the public. 
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H&M USES BLACK CHILD TO MODEL “COOLEST MONKEY IN THE JUNGLE” 

HOODIE 

The picture generated widespread outrage on social media. The company apologized 

quickly and later stopped selling the item. 

Moral of the story: every message needs to be promoted taking into consideration it 

does not offend the general public, races, gender or culture. 

UNITED AIRLINES PR CRISIS 

The conflict occurred in United Airlines flight number 3411. Before passengers began 

boarding, it was announced that the flight was overbooked. United needed to put 

their employees on this plane. So, they asked for volunteers to give up their seats in 

exchange for $400 US, a free hotel room and a ticket for a flight the next day. No one 

volunteered. When boarding was complete, it was announced that four passengers 

had to leave the plane. Again, no one volunteered, so the company decided to choose 

passengers randomly. Two of the passengers left, and one refused. The one who 

remained said that he was a doctor and needed to get to his patients. When he 

refused to leave the plane, he was forcefully dragged from his seat and was struck in 

the process. The crisis started when a cell phone video recording of the incident was 

published on social media. However, CEO Oscar Munoz, to handle the situation, 

apologized for “having to re-accommodate” the customer. This statement provoked a 

new wave of crisis. United’s social media audience accused him of being disrespectful 

and of misidentifying the cause of the problem. United, ultimately couldn’t handle 

the issue and had to hire a crisis management team. 

Moral of the story: The instance that occurred on the plane was quite traumatic to 

those that witnessed it personally and those that saw it on video. It deserved a 

heartfelt response, but the tweet showed a lack of understanding and accountability. 

In United’s case, the CEO’s apology sounded as if he didn’t actually care, and their 

audience immediately felt it. Hence, Online apologies have to be drafted carefully. 

3) PROFESSIONAL LIABILITY 

• Professional liability insurance protects professionals such as accountants, 

lawyers and physicians against negligence and other claims initiated by their 

clients. 
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• It is required by professionals who have expertise in a specific area because 

general liability insurance policies do not offer protection against claims arising 

out of business or professional practices such as negligence, malpractice or 

misrepresentation. Depending on the profession, professional liability insurance 

may have different names. 

❖ HOW PROFESSIONAL LIABILITY INSURANCE WORKS 

• Professional liability policies will indemnify the insured against loss arising from 

any claim or claims made during the policy period by reason of any covered error, 

omission or negligent act committed in the conduct of the insured’s professional 

business during the policy period. Incidents occurring before the coverage was 

activated may not be covered, although some policies may include retroactive 

date. 

• Coverage does not include criminal prosecution, nor all forms of legal liability 

under civil law, only those listed in the policy. 

• Wordings of one policy may differ from the other. While a number of policy 

wordings are designed to satisfy a stated minimum approved wording, which 

makes them easier to compare, others differ dramatically in the coverages they 

provide.  

❖ GENERAL LIABILITY ISNURANCE V. PROFESSIONAL LIABILITY 

INSURANCE 

GENERAL LIABILITY INSURANCE 

• General Liability Insurance covers business from a general lawsuit that any 

business could face. It comes into picture when any person who does not work 

for the company sues company for: 

o Bodily injuries they incurred on commercial premises.  

o Damage caused their property.  

o Advertising injuries like slander, libel, misappropriation, and copyright 

infringement 

• General Liability Insurance pays for legal expenses like lawyers’ fees, court costs, 

and settlements or judgments and any small-business owner, no matter their 

industry or the size of their business, can face these claims, that’s why many 

consider this policy to be the keystone of a business protection plan. 
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PROFESSIONAL LIABILITY INSURANCE 

• Professional liability insurance also works on the same grounds, however, they 

specifically covers suits filed against professional services. It comes into picture 

when a third person files sues a professional for: 

o Negligent services 

o Failure to fulfil contractual promises 

o Incomplete work 

o Mistakes or omissions 

• The Professional Liability policy ensures that the professional won’t be liable to 

pay legal expenses, regardless of claim app earing to be valid. 

❖ DO GENERAL LIABILITY AND PROFESSIONAL LIABILITY EVER 

COVER THE SAME CLAIMS? 

Both general liability and professional liability covers the liability of the insured, 

however, general liability protects the business against any claim and professional 

liability protects the professionals against any claim filed by the third party. They 

don’t cover the same liabilities, however, below laid down are few points to show how 

both the insurances are alike: 

1. Both General Liability and Professional Liability policies work together to 

reduce your expenses when accidents and oversights land you in legal trouble. 

2. Each policy requires client contract. 

Differences between General Liability and Professional Liability: 

1. General Liability and Professional Liability cover different risk exposures. Only 

General Liability can spare your business from lawsuits and only Professional 

Liability Insurance can protect you from the high cost of professional mistakes 

that caused a financial loss to the third party. 

2. General Liability protects the insured from lawsuits over finished work that 

physically harms someone. However, Professional Liability Insurance 

concerns itself with lawsuits over financial losses that result from someone’s 

products or services.  
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❖ PROFESSIONAL INDEMNITY INSURANCE 

• Professional Indemnity Insurance is a type of business insurance, typically for 

organizations that provide consultation or any professional services to its clients. 

It covers the businesses against the suits filed by the clients due to the financial 

loss they have suffered from their advices and services. 

• It is a type of liability insurance that works to protect businesses and individuals 

who provide consultation and services by providing compensation for full costs 

that the client has suffered due to the advises provided. The coverage provided by 

the insurance company focuses on the failure of the delivery of by the company, 

which has led to the financial loss due to errors and omissions in the service or 

consultation. 

• Most organizations decide to take up professional indemnity insurance keeping 

in mind their own protection against a large sum of money they may have to pay, 

in case they have caused their clients a huge loss due to their own mistakes and 

wrong advice. 

• It does not matter if you share a good business relationship or bond with your 

clients. A mistake that may lead to a financial loss will disrupt the peace between 

you. Therefore, it is very important to take up professional indemnity insurance 

for the protection 

• The professional indemnity insurance policy will only cover the claims that are 

made during the tenure of the policy. Any financial loss due to a false advice, the 

negligence, or the faulty analyses will only be covered if those mistakes were made 

during the tenure of the insurance policy. Claims made before or after the period 

of the policy will not be covered.  

• Such a policy is taken up by the following businesses and individuals – 

a) Consultants 

b) Brokers 

c) Agents 

d) Notaries public 

e) Brokers from real estate 

f) Architects  

g) Insurance agent 

h) Landscape architects 

i) Management consultants 

j) IT - Information technology service providers 
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k) Attorneys  

l) Engineers  

• Professional Indemnity (PI) insurance is the safety net that protects you if your 

practice’s risk management strategies fail. If a client or third party is unhappy 

with your advice, they may hold you, their accountant, legally responsible and 

make a claim for economic loss. Company Secretaries and Accountants can also 

be found liable for breach of contract, negligence or breach of statute, such as 

misleading and deceptive conduct in consumer protection laws. In such cases 

professional liability insurance plays an important role and protects from major 

financial loss that could have occur. 

• The policy pays other parties for damages for which professional are legally liable 

to pay as a result of negligent acts, errors or omissions in the performance of 

professional services including defense cost, court attendance fee etc. The 

insurance company has an obligation to defend professional against such claims, 

even if the allegations ultimately are determined to be false or groundless. 

• However, following are excluded from professional indemnity policy: 

1. Contractual Liability. 

2. Loss arising directly or indirectly out of the actual or alleged discharge, 

release, seepage or escape of pollutants. 

3. Any claim based upon or arising out of insolvency or bankruptcy of any 

insured 

4. Any claim based upon, warranty, guarantee or estimate with respect to fees, 

costs, quantities, duration or date of completion. 

4) D&O POLICY 

• With directors increasingly being held personally responsible for the management 

decisions made during every working day, a rise has been seen in demand for 

D&O cover in India. While a Company’s liability is limited by shares or by 

guarantee; the personal liability of a Director and/or Officer of a Company is 

unlimited. Every time a claim or allegation arises, a Director’s personal assets are 

at risk. Hence, Directors and Officers Liability Insurance plays an important role.  

• Directors and Officers Liability Insurance (D&O) covers the cost of legal defense 

of directors, even in their individual capacity, when the company is unable to 

defend them. The D&O cover applies to former, present, and future members of 

the board of directors or any employee performing a managerial role. 
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• Usually, the policy covers the following: 

1.  Management Liability 

2. Management indemnification 

3. Non-Profit Outside Directorship Liability 

4. Estates and legal representatives of incapacitated or deceased insured 

individuals covered 

5. Spousal Liability extension 

6. Cover for the creation or acquisition of new Subsidiary companies (effective 

from the date of acquisition or creation) 

• The D&O policy offers the following coverages: 

1. It covers any loss or damage that the company may incur because of actions 

mistakenly taken in the individual capacity as directors and officers under the 

Memorandum and Articles of Association. 

2. It includes loss or damage arising from claims made against directors and 

officers for any wrongful act done in their official capacity. 

3. It covers legal expenditure incurred with the written consent of the insurance 

companies arising out of the prosecution of any director or officer at any 

investigation, enquiry or other proceedings by the authority empowered to do 

so. 

4. It covers expenses incurred by the company’s shareholders in pursuance of a 

claim against a director/ officer for which the insurance company is legally 

obliged to pay, as per the court’s direction. 

5. It provides indemnity to the legal heirs or legal representatives of the 

director/officer if the director or officer becomes insolvent. 

• Reasons to buy D&O insurance are as following: 

1. Personal assets of directors are at risk: If a director has been accused of 

breaching duties, their personal assets are at. 

2. Defending a legal action is an expensive affair: The legal costs and expenses 

in litigations involving directors are usually complex and costly. 

3. Employees can sue directors: It is not only shareholders who can file a case 

against the directors as even employees reach the court to challenge the 

decision of the directors. It is a hard reality that in today’s corporate world, 

there has been a rise in the number of cases filed by employees, related to 

sexual harassment or wrongful dismissal. 
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4. Customers can take legal actions: In some cases, customers also reach the 

court against misrepresentations made in the advertisement materials and 

deceptive trade practices. 

5. Enquiry initiated by regulatory authorities: Regulatory bodies, like SEBI, 

Revenue Department, etc.; can initiate enquiry against directors. 

❖ TRIGGER FOR BUYING D&O COVER IN INDIA 

1. SEBI (LODR) Regulations, 2015 has provided that with effect from October 1, 

2018, the top 500 listed entities, by market capitalization calculated as on March 

31 of the preceding financial year, shall undertake Directors and Officers 

insurance (‘D and O insurance’) for all their independent directors of such 

quantum and for such risks as may be determined by its board of directors. 

2. Globalisation of Indian companies has also increased the firms requirement for 

D&O policy as with globalization risk of claims and litigation for the directors and 

officers of a company also shows a significant increase. 

3. Stricter Regulations is also one of the strongest reasons behind firms increasing 

their requirement for purchasing insurance for the company. 

4. With Indian companies gaining a greater understanding of the benefits of D&O 

insurance, the demand for the cover is expected to increase further. In fact as 

private company D&O insurance policies provide broader coverage at a relatively 

low cost compared to publicly listed companies; D&O cover ought to further 

increase among private companies. 

5. Since, Indian companies are getting themselves listed on foreign stock 

exchanges, acquiring or merging with non-Indian companies it creates a 

litigious environment and high legal costs making D&O insurance important for 

the companies. 

❖ KEY TAKEAWAYS – TEN THINGS A DIRECTOR SHOULD BE 

CONVERSANT ABOUT HIS / HER D&O POLICY- AN UNIVERSAL 

APPROACH 

1. How Much Insurance Do We Have How And Much Do One Need? 

There is no exact science to determining the limits of D&O insurance a particular 

company should maintain. However, reputable commercial insurance brokers 

and other vendors have developed benchmarking data, based on market caps, 

annual revenues, industry, etc. that provide information regarding how your 

company’s limits stack up against similar/peer companies. 



YES ACADEMY (8888235235)                             “Dream it, Believe it and Achieve it” 

159 

CS Muskan Gupta (9532064262) 

2. Who Shares the Insurance Policies? 

D&O insurance often covers all directors, officers and employees, as well as the 

company. This means that significant claims against the company and employees 

may deplete the limits available for individual officers and directors. 

3. When is Coverage Triggered? 

D&O Insurance coverage is usually triggered when a claim is made against the 

directors or employees in order to protect them from legal costs that may be 

incurred. However, D&O insurance coverage triggers have become much broader 

in recent years. In addition to coverage for lawsuits by shareholders, policies often 

now cover individual directors and officers for investigations by regulatory bodies. 

4. What is Covered Under the D&O Policy? 

In addition to defense costs and the costs of settlements/judgments arising from 

shareholder actions, many policies now cover attorneys’ fees and other expenses 

related to responding to both formal and informal investigations 

5. Who are Insurers? 

Insurance companies should be selected very carefully after considering the 

company’s reputation in the market and its claim handling procedures. 

6. What is not Covered? 

It is always advised to make sure the exclusions of the policies before affixing 

your signature on the same as exclusions for many activities is very common in 

practice. 

7. How to protect in a crisis? 

One should clearly understand how a notice is to be provided to the insurance 

companies in the case of crisis because a major loss may occur merely because 

of the delay in sending a notice. 

8. What is Side A Insurance and Why is it Needed? 

It is one of the most important coverages for individual directors and officers, as 

it directly protects against loss of personal assets as a result of claims. It kicks in 

when the company is unable to indemnify the acts of directors or employees. 

9. What is Independent Director Insurance? 

It provides a separate set of coverage limits dedicated solely to 

independent/outside directors of a company. 

❖ D&O INSURANCE FOR NON-PROFIT ORGANISATIONS 

• It's not necessary that any large non-profit organisations may require D&O 

insurance. Directors and officers of every size of nonprofit organization have 
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meaningful exposure to personal liability. Usually the directors of non-profit 

organisations lack knowledge of their duties and responsibilities towards the non-

profit they serve. Hence, it’s necessary to protect their action through D&O 

insurance policies. Nonprofit boards that fail to protect their organizations with a 

D&O insurance policy find that the cost of just one claim is larger than the cost 

of any insurance premiums they would have paid, if they had purchased a D&O 

insurance policy. 

• D&O insurance policies are common and necessary to cover the actions and 

decisions of board of directors and officers.it covers cost of defence, cost of 

settlements, judgments etc. arising from lawsuits and wrongful allegations 

brought against the nonprofit. 

• D&O insurance does not prevent claims from occurring, but it removes the high 

costs incurred in defending those claims. 

• The cost of D&O insurance policies is determined by taking many factors into 

consideration. Primarily, insurance companies consider the level of risk 

associated with the organization as low risk leads to low insurance premiums. 

• In summary, regardless of the organization’s size and board experience, all 

nonprofit organizations need to purchase D&O insurance protection. In addition 

to a D&O insurance policy, all nonprofit boards should develop an effective risk 

management plan to protect individual directors, protect the organization and 

prevent claims against the D&O insurance policy. 

5) OTHER RISK MITIGATION APPROACHES 

❖ RISK OVERSIGHT FUNCTION OF BOARD OF DIRECTORS 

It is the responsibility of the Board to delve deeper into their organisation’s risk 

management practices and consider risk factor as an integral part of organizational 

strategy. Though, Board does not play a direct role in managing the risks of the 

company but it’s role is limited to risk oversight of management and corporate issues 

that affect risk. 

Boards should be looking at areas that either may be subject to risk or may be out 

of compliance with established practices of risk management, from a global and 

domestic perspective.  

 

 



YES ACADEMY (8888235235)                             “Dream it, Believe it and Achieve it” 

161 

CS Muskan Gupta (9532064262) 

FIDUCIARY DUTIES 

• The Delaware courts have taken the lead in formulating the national legal 

standards for directors’ duties for risk management. These courts have held that 

directors can be liable for a failure of board oversight only where there is 

“sustained or systemic failure of the board to exercise oversight. 

• In re The Goldman Sachs Group, Inc. Shareholder Litigation, decided in October 

2011, the court dismissed claims against directors of Goldman Sachs based on 

allegations that they failed to properly oversee the company’s excessive risk. 

Plaintiff’s made an allegation that Board of directors made riskier investments 

which proved to be risky for shareholders, hence, not exercising their risk 

oversight function properly. However, the court dismissed their claims and 

provided that, in the absence of “red flags,” the Board cannot be held liable for 

not fulfilling their responsibility. It is true that Board is responsible for risk 

oversight function, but only if they fail to oversee the risk in the presence of red 

flags. 

LAWS AND REGULATIONS 

1. DODD FRANK ACT: The Dodd-Frank Act created new federally mandatory risk 

management procedures for financial institutions. Dodd-Frank requires bank 

holding companies with total assets of $10 billion or more, and certain other non-

bank financial companies as well, to have a separate risk committee which 

includes at least one risk management expert having experience in managing risk 

of large companies. 

2. SECURITIES AND EXCHANGE COMMISSION: 

The SEC requires companies to disclose in their annual reports “factors that 

make an investment in a registrant’s securities speculative or risky.  

The SEC also requires companies to disclose the board’s role in risk oversight, 

the relevance of the board’s leadership structure to such matters and the extent 

to which risks arising from a company’s compensation policies are reasonably 

likely to have a “material adverse effect” on the company. 

3. FOREIGN CORRUPT PRACTICES ACT:  

In November 2017, the Department of Justice announced a new FCPA 

enforcement policy that codified and enhanced a pilot program launched in April 

2016. Under the pilot program, companies were eligible for a credit if they 
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voluntarily self-reported FCPA misconduct; fully cooperated with the DOJ’s 

investigation, including disclosing all relevant facts and identifying culpable 

individuals; and implemented timely and appropriate remedial measures. The 

pilot program, proved to be of great success and hence, DOJ implemented an 

enhance version of the programme. the DOJ and the SEC have pledged continued 

vigorous enforcement of the FCPA, and have brought significant enforcement 

actions against both individuals and corporations. In countries from Europe to 

South America to Asia, new anti-corruption laws are taking effect, and 

enforcement actions are being pursued.  

 

4. CYBER SECURITIES: 

the EU’s General Data Protection Regulation (GDPR), imposes stringent 

requirements on both data collection and data processing, including increased 

data security mandates, enhanced obligations to obtain data owner consent, and 

strict breach notification requirements. The GDPR is extraterritorial in its reach, 

and carries severe penalties for noncompliance. 

The New York State Department of Financial Services (DFS) has implemented 

detailed and prescriptive regulations of its own, requiring covered institutions and 

entities to meet strict minimum cybersecurity standards. 

SEC has also issued certain notifications in 2018 in regards to which the public 

companies should disclose the role of boards in cyber risk management, at least 

where cyber risks are material to a company’s business. It requires the public 

companies to evaluate the degree of cyber risks and incidents and make 

necessary disclosures in a proper manner.  

THIRD-PARTY GUIDANCE ON BEST PRACTICES 

1. Various industry-specific regulators and private organizations have published 

some best practices for board oversight of risk management which include reports 

by the National Association of Corporate Directors (NACD)–Blue Ribbon 

Commission on Risk Governance and the Committee of Sponsoring Organizations 

of the Treadway Commission (COSO). 

2. In 2017, COSO released the final version of its updated internationally recognized 

enterprise risk management framework, which it originally released in 2004. It 

provides five interrelated components of risk management 

a) risk governance 
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b) setting objectives; 

c) execution risk (the assessment of risks that may impact achievement of 

strategy and business objectives) 

d) risk information, communication and reporting 

e) and monitoring enterprise risk management performance. 

❖ RECOMMENDATIONS FOR IMPROVING RISK OVERSIGHT 

Actions that the board and appropriate board committees may consider as part of 

their risk management oversight include the following: 

a) review company’s risk tolerance ability and check whether the company’s strategy 

is consistent with the agreed-upon risk tolerance for the company. 

b) establish a clear framework for holding the CEO accountable for building and 

maintaining an effective framework for risk tolerance and providing the board 

with regular, periodic reports on the company’s risk status. 

c) review with management the categories of risk the company faces, the likelihood 

of occurrence, the potential impact of those risks, measures should be taken to 

remove such risks and action plans to be employed if a given risk materializes. 

d) review with management the assumptions and analysis undertaken for 

determination the company’s principal risks and whether adequate procedures 

have been established to ensure that new or are properly identified, understood 

and accounted. 

e) review the risk policies and procedures adopted by management, including 

procedures for reporting matters to the board and appropriate committees and 

providing updates, to assess whether they are appropriate and comprehensive. 

f) review implementation of its risk policies and procedures, to assess whether they 

are being properly followed and are effective. 

g) review with management the quality, type and format of risk-related information 

provided to directors. 

h) review the means by which the company’s risk management strategy is 

communicated to all appropriate groups within the company so that it is properly 

integrated into the company’s business strategy. 

i) review internal systems of formal and informal communication across divisions 

and control functions to encourage the prompt and coherent flow of risk-related 

information within the departments of the company. 
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j) review reports from management, independent auditors, internal auditors, legal 

counsel, regulators, stock analysts and outside experts as considered appropriate 

regarding risks the company faces and the company’s risk management function. 

In addition to considering the foregoing measures, the board may also want to focus 

on identifying external pressures that can push a company to take excessive risks 

and consider how best to address those pressures. 

❖ LEGAL COMPLIANCE PROGRAMS 

• It is the duty of the senior management to provide legal compliance programme 

to Board or Committee and how they are designed to address the company’s risk 

profile and detect and prevent wrongdoing.  

• compliance programs of the company are tailored according to the specific 

company’s needs and there are a number of principles that needs to be considered 

in reviewing the programme. there should be a strong “tone at the top” from the 

board and senior management emphasizing the company’s commitment to full 

compliance with legal and regulatory requirements, as well as internal policies. A 

well-tailored compliance program and a culture that values ethical conduct are 

still critical factors that the DOJ will assess under the Federal Sentencing 

Guidelines when the corporate engages in misconduct. 

• A compliance program should be designed by persons with relevant expertise and 

will typically include interactive training as well as written materials.  

• Compliance policies should be reviewed periodically to assess their effectiveness 

and to make any necessary changes. Policies and procedures should fit with 

business realities. A rulebook that looks good on paper but is not followed will 

end up hurting rather than helping.  

• There should be consistency in enforcing stated policies through appropriate 

disciplinary measures. 

• Finally, there should be clear reporting systems in place both at the employee 

level and at the management level so that employees understand when and to 

whom they should report suspected violations and so that management 

understands the board’s or committee’s informational needs for its oversight 

purposes. 
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❖ SPECIAL CONSIDERATION REGARDING CYBER SECURITY RISK 

• With the increase in technology, cyber crimes have perpetually increased. In light 

of the growing number of successful cyber attacks on even the most 

technologically sophisticated entities, lawmakers and regulators in the United 

States and abroad have increased their attention to cybersecurity risk. 

• As cybersecurity risk continues to rise in prominence, number of companies have 

begun to specifically situate cybersecurity and cyber risk within their internal 

audit function.  

• corporate leaders should also implement comprehensive cybersecurity risk 

mitigation programs, deploying the latest defensive technologies without losing 

focus on core security procedures like patch installation and employee training, 

executing data and system testing procedures, implementing effective and 

regularly exercised cyber incident response plans, and ensuring that the board is 

engaged in cyber risk oversight. 

• boards should perform their risk oversight function with respect to cyber security 

and evaluate their company’s preparedness for a possible cybersecurity breach, 

as well as the company’s action plan in the event that a cybersecurity breach 

occurs.  As addressed in in The Conference Board’s “A Strategic Cyber-Roadmap 

for the Board”, boards should consider the following actions, with respect to 

preparations: 

1. Ensure a cyber incident response plan is in place that identifies risk and 

identifies necessary notifications to be issued as part of a pre-existing 

notification plan. 

2. ensure that the company has developed effective response technology and 

services (e.g., off-site data back-up mechanisms and data loss prevention 

technology) 

3. ensure that the company’s legal counsel is well versed with technology 

systems and cyber incident management to reduce response time. 

4. establish relationships with cyber information sharing organizations and 

engage with law enforcement before a cyber security incident occurs. 

❖ SPECIAL CONSIDERATIONS REGARDING ENVIRONMENTAL, SOCIAL 

AND GOVERNANCE (ESG) RISKS 

• ESG risks represent a specific subset of general risks that a company must 

manage where relevant, by identifying and mitigating company-specific risks, 
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such as environmental liabilities, labor standards, consumer and product safety 

and leadership succession. 

• While boards have been overseeing management of such material risks for as long 

as they have existed, scrutiny by the public and some of the largest institutional 

investors in the ESG issues and how they are being evaluated, disclosed and 

managed, has been increased. 

• As the public conversation on the role of companies in addressing environmental 

and social issues is continuously increasing, boards should consider how their 

risk oversight role specifically applies to ESG-related risk. In large part, the 

board’s function in overseeing management of ESG-related risks, such as supply 

chain disruptions, energy sources and alternatives, labor practices and 

environmental impacts involves application of risk oversight practices on the 

basis of specific issues. 

• The board should work with management to identify ESG issues that are 

pertinent to the business and its customers and decide what policies and 

processes are appropriate for assessing, monitoring and managing ESG risks, as 

ESG matters have become primary for investors and public. 

• Creating more focused board committees or subcommittees, such as a “corporate 

responsibility and sustainability” committee, that is specifically tasked with 

oversight of specified ESG matters or updating existing committee charters and 

board-level corporate governance guidelines to address the board’s approach to 

such topics may also be considered. However, the board should ensure that any 

committee tasked with ESG risk oversight properly coordinates with any other 

committees tasked with other types of risk oversight so that the board as a whole 

is satisfied. 

❖ ANTICIPATING FUTURE RISKS 

Company’s risk management should include constantly assessing the future risks of 

a company. Anticipating future risks is a key element of avoiding those risks which 

may result into crises. 

In reviewing risk management, the board or relevant committees should ask the 

company’s executives to discuss the most likely sources of material future risks and 

how the company is addressing any risk prone areas.  
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Risk Mitigation Approaches- Enterprise Risk Management 

• Risk management, also known as Enterprise Risk Management (“ERM”), is a 

systematic and holistic approach for firms to address all their risks, whether 

operational, strategic or financial, comprehensively. ERM focuses on identifying 

risks, developing and monitoring a risk management system and reacting to risk 

events, when they occur. In India, both the Companies Act, 2013 and the Listing 

Guidelines view risk management practices as one of the fundamental functions 

of the board of directors. 

• The Committee of Sponsoring Organizations of the Treadway Commission 

(COSO), was the one who began articulating a risk management framework. 

Following several corporate governance scandals around the world, COSO issued 

a detailed report defining ERM. The COSO approach presents eight interrelated 

components of ERM: 

• internal environment (the tone of the organization) 

• setting objectives 

• event identification 

• risk assessment 

• risk response 

• control activities 

• information and communications 

•  monitoring 

• ERM’s significance can be seen from the value it creates when implemented 

properly and value it destroys when there are shortcomings: 

1. Value creation: ERM is a critical component of value creation. Effective ERM 

can enable a company to manage potential future events that create 

uncertainty and respond to uncertainty in a manner that reduces the 

likelihood of downside surprises. ERM can also help a company improve the 

quality of risk taking and thereby, give the company a competitive advantage. 

2. Avoiding value destruction: A company cannot preserve its value if its ERM 

is below standard. Failures in risk management have contributed to some of 

the most significant scandals and losses suffered by companies. Recent 

significant failures include environmental disasters (e.g. BP), financial fraud 

(e.g. Enron, WorldCom, Satyam). 

 



YES ACADEMY (8888235235)                             “Dream it, Believe it and Achieve it” 

168 

CS Muskan Gupta (9532064262) 

 

 

 

 

• On April 20, 2010, an explosion at BP’s offshore oil drilling rig caused by a 

blowout resulted in the death of 11 people and ignited a fireball that continued 

for 36 hours until the rig sank. This left the well gushing at the seabed for 87 

days, resulting in the largest oil spill in U.S. waters and devastating the economy 

and coastline in the Gulf of Mexico Region. BP itself suffered considerably as a 

result of the spill. 

• Criminal and civil settlements to date have cost the company tens of billions of 

dollars.  

• The accident was not a first for BP which only 5 years previously had sustained 

a deadly explosion at a Texas refinery. Several investigative reports generated 

after the 2005 explosion identified significant risk issues including lack of 

uniform safety culture, lack of effective early warning systems, lack of effective 

education and training, and inadequate senior management oversight.  

• According to BP’s own accident report in 2010, the time when deep water horizon 

spill occurred again, BP’s board and senior management had still not created 

systems for addressing many of these issues. 

• The failure of the BP Board to implement an effective ERM system, even 5 years 

after its ERM weaknesses were exposed by the 2005 explosion, demonstrates the 

Board’s shortcomings. 

• BP’s ERM failure proved to be disastrous not only for BP, but also for the 

environment. 

❖ CORPORATE GOVERNANCE AND RISK MANAGEMENT: THE ROLE OF 

THE BOARD 

• Corporate governance and effective ERM go hand in hand. While directors are not 

involved in the everyday management of risk, the board plays an important 

oversight role in ERM by guiding and reviewing the company’s risk policy and 

ensuring that an effective risk management system is in place. 

• Since the onset of the global financial crisis in 2008, ERM has come to the 

forefront of board discussions. Recognizing that risk management failures can 

severely impact the board’s reputation, shareholder advisory groups in some 

jurisdictions, such as the US, include risk oversight as a criteria for voting 

CASE STUDY: BP’S DEEP WATER OIL SPILL 
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recommendations regarding board members. Further, board members may also 

be subject to liability for failure to monitor risks. 

CHALLENGES FACING BOARDS OF DIRECTORS IN DEVELOPING ERM 

Though, over the past few years corporate India has become much more engaged 

with and sensitized with ERM, they face significant challenges in designing and 

implementing an effective ERM system. Some among these challenges are as 

following: 

1. Effectively linking risk and strategy: Integrating risk management into the 

overall corporate strategy is a challenge for many India firms. The challenge is to 

have an ERM system that encompasses a process capable of being applied in 

strategy across the enterprise. Linking risk with strategy means that risk 

managers must be integrated in implementing the company’s strategy and must 

not be separated from the board and management, so that the actual risk taken 

is tied to the company’s risk appetite and ability. 

2. Implementing cost-effective risk management for small and medium-sized 

enterprises: the costs of risk management failures can be high but designing and 

implementing efficient ERM can also be costly, especially for small and medium-

sized firms. 

3. Addressing all major areas of risk: Board needs to have an overview of all the 

risks. They should consider how all the risk inter-relate rather than teaching 

them separately. 

4. Mitigating new risks: In India, many complex areas of risks have emerged in the 

last decade, which has made risk management particularly challenging. 

According to a 2015 survey, the top five risks for Indian firms include: 

• corruption, bribery and corporate fraud; 

• information and cyber security; 

• terrorism and insurgency; 

• business espionage; and 

• Crime 

ENHANCING THE BOARD’S RISK MANAGEMENT ROLE 

• Board needs to take few steps to enhance risk management system and it’s role 

in risk oversight. COSO released certain recommendations which Board must 

take into consideration: 
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1. Understand the company’s risk philosophy and concur with its risk appetite. 

2. Review the company’s risk portfolio against that appetite. 

3. Know the extent to which management has established effective enterprise 

risk management. 

4. Be apprised of the most significant risks and whether management is 

responding appropriately. 

• To accomplish all these, certain review mechanisms are necessary on the part of 

the board. Hence, the Board must review: 

a) The company’s procedures for (a) identifying when risks arise and (b) the 

actions to be taken if material risks arise; 

b) The quality and types of risk-related information provided to the board; 

c) Management’s implementation of the company’s risk policies and procedures 

and their communication across the firm. 

d) The company’s risk management functions. 

e) Reports from internal and external experts, such as auditors, legal counsel 

and analysts, to ensure that appropriate risks are being considered. 

f) Whether the board members who are responsible for risk oversight have the 

necessary experience, knowledge and expertise to oversee the company’s risk 

management matters. 

g) The qualifications and backgrounds of risk management personnel and 

policies applicable to the risk management personnel, to ensure if they are 

appropriate taking into consideration companies’ size and scope of operations. 

• Risk management is an integral component of good corporate governance and 

same has been supported by Kumar Manglam Birla, member of the Committee 

on Corporate Governance, formed to implement corporate governance in India. 

• Several large companies and financial institutions worldwide no longer exist or 

have been taken over precisely because they neglected the basic rules of risk 

management and control. Some common risk management problems in relation 

to corporate governance that appeared in many financial institutions before and 

during the crisis was because-: 

1. Risks were frequently not linked to strategy 

2. Organizations weren’t always in a position to develop intelligent responses to 

risks; 

3. Boards didn’t take stakeholders into account while responding to risk; 
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SUMMARISED VERSION (CHART FORM) 
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7.MISREPRESENTATION AND 
MALPRACTICES– 

CIVIL AND CRIMINAL TRIAL PROCEDURE 

1) INTRODUCTION 

• Companies Act, 2013 provides for the establishment of NCLT and NCLAT. NCLT 

works on the lines of a normal Court of law in the country and is obliged to fairly 

and without any biases determine the facts of each case and decide the matters 

in accordance with principles of natural justice. It is not required to adhere to the 

severe rules with respect to acceptance of any evidence or procedural law, laid 

down in the Code of Civil Procedure, 1908. It shall be guided by the principles of 

natural justice. 

• For the purpose of discharging functions under the Act, the powers of Tribunal 

and Appellate Tribunal are considered similar to Civil Court, namely: 

1. summoning and enforcing the attendance of any person and examining him 

on oath; 

2. issuing commissions for the examination of witnesses or documents; 

3. receiving evidence on affidavits; 

4. discovery and production of documents; 

5. setting aside any order of dismissal of any representation for default or any 

order passed by it ex parte; 

• Since, The Tribunal and the Appellate Tribunal for the purposes of discharging 

their functions under the Companies Act or under the Insolvency and Bankruptcy 

Code, 2016 are having the same powers as are vested in a civil court under the 

Code of Civil Procedure, 1908 while trying a suit, the proceedings before the 

Tribunal or the Appellate Tribunal are deemed to be judicial proceedings within 

the meaning of sections 193 (Punishment for false evidence). and 228 (Intentional 

insult or interruption to public servant sitting in judicial proceeding), and for the 

purposes of section 196 (Using evidence known to be false) of the Indian Penal 

Code, and the Tribunal and the Appellate Tribunal shall be deemed to be civil 

court for the purposes of section 195 (Prosecution for contempt of lawful authority 

of public servants, for offences against public justice and for offences relating to 

documents given in evidence) and Chapter XXVI of the Code of Criminal 

Procedure, 1973(Provisions as to offences affecting the administration of justice). 
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2) CODE OF CRIMINAL PROCEDURE, 1973 

• Code of Criminal Procedure, 1973 [CrPC] is a procedural law which applies to 

every offence punishable under the IPC or any other special or local law. The trial 

procedure for offences under any law in India will be only in accordance with the 

provisions of CrPC, unless the law concerned has a different provision that 

provides a different procedure in any respect. For instance, Companies Act, 2013 

provides for the establishment of Special Court for trial of offences, however, the 

procedure followed would still be the same as specified in CrPC. 

• While the substantive law creates and defines offences and prescribes penalties 

for commission of offences, CrPC contains a complete procedural code for trial of 

offences. It creates the machinery for detection of crime, apprehension of 

suspected criminals, collection of evidence, determination of the guilt or 

innocence of the suspected persons and the imposition of the suitable 

punishment on the guilty person. CrPC provides a clear mechanism for 

investigation and trial of offences through an effective administrative and judicial 

process enabling a speedy and less costly trial of offences. 

3) OBJECT OF TRIAL 

• The ultimate object of the trial is to find the truth and determine the guilt of the 

accused. Criminal Justice system ensures that not even one innocent should be 

punished, though many offenders may escape from the clutch of law. 

• Article 21 of the Constitution of India provides that no person shall be deprived 

of his life or personal liberty except according to procedure established by law. 

Hence, depriving the personal liberty of a person, b should be strictly in 

accordance with the provisions of natural justice and such deprivation should be 

in accordance with the procedure established by law. 

• The Criminal Law System assumes the innocence of accused unless the guilt is 

proven by the prosecution. However, except with respect to offences involving 

fraud or mens rea or requiring proof of knowledge or consent or connivance, the 

general criminal law system does not apply. 
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4) CRIMINAL PROCEEDINGS VIS-À-VIS CIVIL PROCEEDINGS 

• There is a great deal of difference between civil proceedings and criminal 

proceedings. Civil proceedings are conducted to protect an individual right, vested 

under the law. 

• A civil proceeding is distinguished from a criminal proceeding by the fact that if 

the criminal proceeding is taken to a logical conclusion and if the accused is 

found guilty, there may be imposition of a sentence of fine or imprisonment or 

both including a capital punishment. However, in civil proceedings there may be 

an award of compensation and damages. 

• The standard of proof required in the two proceedings are entirely different. Civil 

cases are decided on the basis of preponderance of evidence while in a criminal 

case the entire burden lies on the prosecution and proof beyond reasonable doubt 

has to be given 

Question: If both civil and criminal proceedings are pending against the 

accused, which should be dealt with first? 

In the case of MS Sheriff v. The State of Madras two civil suits for damages for 

wrongful confinement and two criminal prosecutions under section 344, Indian Penal 

Code for wrongful confinement, were pending against the accused. However, the 

consideration before the hon’ble Supreme Court was that the simultaneous prosecution 

of the criminal proceedings and the civil suits will embarrass the accused. Hence, it is 

to be decided which proceedings should be stayed. 

Court held: As between the civil and the criminal proceedings we are of the opinion 

that the criminal matters should be given precedence. civil suit often drags on for years 

and it is undesirable that a criminal prosecution should wait till everybody concerned 

has forgotten all about the crime. The public interests demand that criminal justice 

should be swift and sure; that the guilty should be punished while the events are still 

fresh in the public mind and that the innocent should be absolved as early as is 

consistent with a fair and impartial trial. This, however, is not a hard and fast rule. It 

may change from facts to facts and circumstances and to circumstances. 

It was also held in Iqbal Singh Marwah v. Meenakshi Marwah, by the Supreme 

Court that “the standard of proof required in the two proceedings are entirely different. 
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Civil cases are decided on the basis of preponderance of evidence while in a criminal 

case the entire burden lies on the prosecution and proof beyond reasonable doubt has 

to be given. There is neither any statutory provision nor any legal principle that the 

findings recorded in one proceeding may be treated as final or binding in the other, as 

both the cases have to be decided on the basis of the evidence adduced therein” hence, 

there is  no principle a such regarding which suit should stay and which should be 

continued. It completely depend on the facts and circumstances of the case. 

5) CRIMINAL COURTS AND CIVIL COURTS 

The Civil Court is understood with reference to the Civil Procedure Code and 

principal court of original jurisdiction is the District Court. Civil courts deals with 

defaults. 

The Criminal Court is understood with reference to the Criminal Procedure Code and 

principal court of original jurisdiction is the court of Judicial magistrate. Criminal 

courts deals with offence. Statutes may create different forums for dealing with 

offence but all forums will follow the same procedure as laid down in CrPC. 

6) PUBLIC PROSECUTORS AND COMPANY PROSECUTORS 

PUBLIC PROSECUTOR 

• A public officer who conducts criminal proceedings on behalf of the state or in 

the public interest is called as public prosecutor. The role of a prosecutor lies in 

placing before the court all the material and evidences, whether it helps the 

accused or otherwise. 

• A person shall be eligible to be appointed as a Public Prosecutor or an Additional 

Public Prosecutor only if he has been in practice as an advocate for not less than 

7 years. The Central Government or the State Government may appoint, a person 

who has been in practice as an advocate for not less than 10 years as a Special 

Public Prosecutor. 

• Madras High court held in the case of  S. Thamizharasan v. The State of 

Tamilnadu: 

“The Office of the Public Prosecutor is a very responsible Office and he has an 

important role to play in the Criminal Justice Delivery System. The Public 

Prosecutors are to be independent, unbiased and impartial while conducting 
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prosecution. The Prosecutors cannot be allowed to be controlled either 

administratively or in any other mode by the Police Department”. It was held 

repeatedly by the Hon’ble Supreme Court and various High Courts that there 

should be complete separation of Public Prosecutors, Additional Public 

Prosecutors, Special Public Prosecutors and Assistant Public Prosecutors from 

the control or supervision in any form by the Police, as, such control or 

supervision would affect the independence of the institution of Prosecutors and 

would bring harm to the Criminal Justice Delivery System. 

COMPANY PROSECUTOR 

• When a Registrar or any other person authorized, to file a complaint for any 

offence under the Companies Act, 1956, files a complaint, the prosecution is 

conducted in the trial court by a special category of officers called Company 

Prosecutors.  

• They are appointed under s 624A of the Companies Act, 1956 by the Central 

Government.  

• The company prosecutors have all the powers and privileges of public prosecutors 

appointed by State Government under CrPC. 

• Under section 443 of the Companies Act, 2013 it has been provided the Central 

Government may appoint generally, or for any case, one or more persons, as 

company prosecutors for the conduct of prosecutions arising out of this act and 

the persons so appointed as company prosecutors shall have all the powers and 

privileges conferred by the Code on Public Prosecutors appointed under section 

24 of the Code. 

7) CRIMINAL COURTS AND THEIR POWERS 

• Courts of Magistrates are the basic courts for conducting trial of criminal 

offences. However, in Metropolitan Cities such as Mumbai, Kolkata, Delhi, Pune, 

Ahmedabad, Hyderabad, Bangalore and Chennai, have special category of 

Magistrates called Presidency Magistrates or Chief Metropolitan Magistrates. 
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• The following are the powers of criminal courts: 

Name  Powers  

Judicial Magistrates of Class I / 

Metropolitan Magistrates / Sub- 

divisional Judicial Magistrates 

To award imprisonment up to 3 years or 

fine up to INR 10,000/-, or both. 

Chief Judicial / Chief Metropolitan 

Magistrate 

To award imprisonment up to 7 years 

and / or fine. For fine, no upper limit 

has been prescribed. 

Assistant Sessions Judge To award imprisonment up to 10 years 

and / or fine. For fine, no upper limit 

has been prescribed 

Sessions Judge / Additional Sessions 

Judge 

To award any sentence authorised by a 

substantive law. Sentence of death 

should be subject to confirmation by 

High Court 

High Court To award any sentence as authorised by 

a substantive law 

• Section 435 of the Companies Act, 2013 states that offences that are punishable 

with imprisonment of two years or more shall be tried by special courts consisting 

of Sessions Judge and other offences shall be tried by special courts consisting 

of judicial Magistrate. 

8) COURTS UNDER THE COMPANIES ACT, 2013 

• Companies Act, 2013 defines and declares what “court” means. As per section 

2(29) of the Act, court means High Court, having jurisdiction in the place where 

the registered office of the Company is situated, district court, in cases where the 
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Central Government has, by notification, empowered any district court to exercise 

all or any of the jurisdictions conferred upon the High Court. 

• However, with specific references to offences under Companies Act, 2013 Court 

means the Court of Session, court of magistrate and the Special Court established 

under section 435 of the Companies act, 2013. 

• Thus, for the purpose of trying offences under the Companies Act, there are only 

three courts- the Court of Session; the Court of Magistrate and the Special Court 

if established or designated by Central Government under s 435 of the Companies 

Act, 2013. 

• The Companies Act seeks to establish a special court consisting of a single judge 

appointed by the Central Government with the opinion of the Chief Justice of the 

High Court. The Special Court has powers to try all the non-compoundable 

offences under this Act. Section 435 of the Act states that the Central Government 

may, for the purpose of providing speedy trial of offences under this Act, establish 

or designate as many Special Courts as may be necessary. It shall consist of- 

a) A single judge holding office as Session Judge or Additional Session Judge, in 

case of offences punishable under this Act with imprisonment of two years or 

more; and  

b) A Metropolitan Magistrate or a Judicial Magistrate of the First Class, in the 

case of other offences. 

• Section 436:   

a) Section 436 of companies Act, 2013 states that, all offences shall be tried by the 

Special Court established for the area in which the registered office of the 

company is situated. where a person accused of, or suspected of the commission 

of, an offence under this Act is forwarded to a Magistrate under s 167(2) or s 

167(2A) of the Code of Criminal Procedure, 1973, such Magistrate may authorise 

the detention of such person in the custody as he thinks fit for a period not 

exceeding 15 days in the whole where such Magistrate is a Judicial 

Magistrate and 7 days in the whole where such Magistrate is an Executive 

Magistrate. However, if such Magistrate considers that the detention of such 

person upon or before the expiry of the period of detention is unnecessary, he 

shall order such person to be forwarded to the Special Court having jurisdiction. 

(Section 167 of the CrPC empowers the Magistrate, to commit a person to custody 

of the police for a specified period if he is satisfied that there are grounds for doing 

so. Where the offence in question is punishable with death, imprisonment for life or 

imprisonment for a term not less than ten years, the total period for permitting such 
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detention cannot exceed ninety days and in other cases, for a period not exceeding 

60 days. Further, at a time, the maximum period of detention cannot exceed 15 

days, and every time police requires the custody of the accused, the accused must 

be forwarded to the Magistrate for this purpose) 

b) It contains another clause, which says that Special Court may, notwithstanding 

anything contained in CrPC, try in a summary way any offence under the 

Companies Act which is punishable with imprisonment for a term not exceeding 

3 years and no sentence of imprisonment for a term exceeding 1 year shall be 

passed. Hence, if the offence in question is punishable with imprisonment for 

period of exceeding three years, the question of deciding trial of an offence 

summarily does not arise. 

• The offences under the Companies Act which are punishable with imprisonment 

of two years or more are triable only by the Special Court established under s 435 

of the Companies Act, 2013. In case the offences are punishable with 

imprisonment of a term less than two years, a Judicial Magistrate or a 

Metropolitan Magistrate will have the power to try the offence. The Special Court 

need not be an altogether new Court established for this purpose. It could be an 

existing court designated as a Special Court by Notification issued under s 435 

of the Companies Act, 2013. 

• So far as s 436 of the Companies Act, 2013 is concerned, it is clear that any 

offence under this Act which is punishable with imprisonment not exceeding 

three years may be tried in a Special Court in a summary way. This power is 

absolutely subject to the discretion of the Special Court. However, there is a 

caveat in the proviso which says that the Special Court may try the offence in a 

summary way, even though it is an offence punishable with imprisonment of not 

exceeding three years, only if it is of the view that it may not be necessary to pass 

a sentence of imprisonment for a term exceeding one year. This requirement 

arises because, when an offence is tried in a summary way, the Special Court, 

upon conviction of the accused, cannot award of sentence of imprisonment of a 

term which is more than a period of one year. In case, during the course of a 

summary trial, if it appears to the Special Court, that a sentence of imprisonment 

exceeding one year may have to be passed, s 436 enables the court to close this 

summary trial and proceed to hear or rehear the case as a regular trial. Thus, 

section 436 is only providing an option to try offences under the Act in a summary 

way, which are punishable with imprisonment with a term not exceeding 3 years, 
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subject to the condition that, in case of conviction, the maximum sentence that 

could be passed in such a case cannot exceed 1 year. 

9) TRIAL PROCEDURE FOR SUMMONS CASES 

❖ SUMMONS 

A summon is an authoritative call to the accused person, to appear in court to answer 

to a charge of an offence. It is a process issued from the office of a court of justice 

requiring the persons to whom it is addressed to attend the court for the purpose 

provided. 

❖ SUMMONS CASE AND WARRANT CASE 

• Warrant case means a case relating to an offence punishable with death, 

imprisonment for a term exceeding two years and summons case is a case which 

is not a warrant case. This means that any offence punishable with imprisonment 

for a term exceeding two years will be a warrant case and any offence punishable 

with imprisonment for a term less than two years will be a summons case. 

• A warrant case relates to a serious offence while a summons case relates to a 

comparatively less serious offence. Hence, trial procedure prescribed for a 

warrant case is elaborated as compared to summons case. 

• As per CrPC in a summons case a summon is issued to the accused person by 

the authority, so as to provide answer to the charge of an offence. However, in a 

warrant case a warrant of arrest is issued for the arrest of the accused. 

Under Companies Act, 2013 most of the cases are punishable with 

imprisonment for a term not exceeding two years. Hence, most of the cases are 

summons cases. There are only few cases which are punishable with 

imprisonment for a term exceeding two years. 

❖ SUMMARY TRIAL 

Summary trial is similar to the regular trial; however, summary trial is simple and 

regular trial is a complex process. The object of summary trial is to avoid the wastage 

of time, but the object is never to defeat the ends of the justice. The rights of both 

the complainant and accused are supposed to be duly respected. 
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The Magistrate has the power to try certain petty cases, which are mostly summons 

cases and a few warrant cases, in a summary way. Procedure followed for a summary 

trial is a summarized version of procedure followed for summons cases. 

❖ SERVICE OF SUMMONS ON CORPORATE BODIES AND SOCIETIES 

• According to CrPc, summons is considered to be served on the corporate bodies 

or societies if they are served to the Secretary, Principal officer, Chief Officer or 

other Local Manager of the corporation by a registered post. 

• According to companies act, 2013, for a company formed and registered under 

the Act a document may be served on a company or an officer thereof by sending 

it to the company or officer at the registered office of the company. The registered 

office of a company can be verified at the office of the Registrar of Companies. 

However, if the company has not intimated the registered office or changed 

registered office, then it is an offence punishable under law. 

❖ NOTICE TO THE ACCUSED 

• As per s 251 of CrPC, when in a summons case, the accused appears or is brought 

before the Magistrate, the particulars of the offence of which he is accused shall 

be stated to him, and he shall be asked whether he pleads guilty, or has any 

defence to make, but it shall not be necessary to frame a formal charge. While the 

section dispenses with a formal charge in a summons case, it does not dispense 

with the statement of the particulars of the offence for which the accused is to be 

dealt with. 

• The purpose of questioning the accused under the section is to inform him of the 

charge against him. The accused should know the offence and the facts 

constituting the offence because of which he is accused and is about to be put on 

the trial.  

❖ INVESTIGATION WITH OR WITHOUT THE ORDER OF MAGISTRATE 

• As per s 156 of CrPC, a police officer may, without an order of the Magistrate, 

investigate any cognizable case. If on the basis of a first information report and 

other material placed before the police, there is a suspicion that a cognizable 

offence has been committed, the police officer may arrest without warrant. 

However, under s 202 of CrPC, police officer cannot investigate into an offence on 

its own, a Magistrate has powers to direct investigation to be made by a police 
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officer on receipt of any complaint of an offence of which he is authorised to take 

cognizance. 

• Under companies act, 2013, police officer cannot conduct investigation on its 

own, even in relation to the offences which are cognizable, such as offences falling 

under section 447 because the cognizance of such offences can be taken only on 

the basis of a complaint made by Central Government or by an officer authorised 

by it. 

❖ DISPENSING WITH THE PERSONAL ATTENDANCE OF ACCUSED / 

COMPLAINANT 

• Presence of accused is necessary for a fair trial. However, as per section 205 of 

CrPc whenever the Magistrate issues a summon, he may, if he sees reason so to 

do, dispense with the personal attendance of the accused and permit him to 

appear by his pleader. In such cases the pleader of the accused can, instead, 

plead guilty to the “charge”, or make an answer to the statement of allegations. 

According to section 206 of CrPc, where magistrate is of the opinion that personal 

attendance of complainant is not necessary, the Magistrate may dispense with 

the attendance of the complainant and continue with the case. 

• Under Companies Act, 2013 the complainant is usually the Registrar of 

Companies. The Registrar files an application to dispense with his personal 

appearance in which he states that he is a public servant and he is filing this 

complaint in his official capacity. when complaint is filed by registrar of 

companies, the personal attendance of the complainant shall not be necessary 

unless the court requires his personal attendance at the trial. 

• In Bhaskar Industries v. Bhiwani Denim & Apparel it has been held: 

“It is within the powers of the Magistrate to dispense with the personal attendance 

of the accused either throughout or at any particular stage of such proceedings 

in a summons case, if the magistrate finds that his personal attendance would 

inflict unnecessary sufferings. However, this power is exercised by the Magistrate 

in rare instances where the accused either resides at the far distance or for any 

other reason as he deems fit.” 

❖ EFFECT OF MINOR DEFECTS 

Where there is any error, omission or irregularity in the complaint, summons, 

warrant, proclamation, order, judgment or other proceedings in a trial or in 
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commencing a prosecution, it will not affect any finding, sentence or order passed by 

a court of competent jurisdiction. 

❖ FURNISHING A COPY OF THE COMPLAINT TO THE ACCUSED 

Any summons send to the accused should be accompanied by the complaint filed by 

the complainant, so that whenever the accused appears before the Court, he has a 

fair idea of allegations. 

10) FRAMING OF CHARGE 

In a summons case it is not necessary to frame a formal charge. However, a formal 

charge is framed if the case is a warrant case 

CAN DIFFERENT OFFENCES BE CLUBBED IN A SINGLE TRIAL? 

• CrPc provides for the trial of more than one offence in a single trial. If series of 

acts are connected and form a same transaction then more than one offence, 

committed by a person, can be tried together in a single trial. In Madan Gopal 

Dey and Anor. v. State, Calcutta High Court held, that if several offences are 

committed in the course of same transaction, their joinder can be authorized for 

the purpose of a single trial. 

• Only when there is continuity under the acts complained of, charges arising out 

of those acts are joined for a single trial. Hence, continuity is an important factor 

that needs to be taken into consideration for the clubbing of offences in a trial. 

❖ ADMISSION OF GUILT 

• According to CrPc accused has an option to plead guilty or not guilty. If the 

accused pleads guilty, then Magistrate may record the words used by the accused 

and convict the accused. The right of appeal of the accused depends upon the 

fact whether he pleaded guilty or not. 

• The Magistrate has the discretion to accept or not to accept the plea of guilty. 

Before accepting the plea of guilty, the Magistrate should satisfy that the accused 

has understood the charge and pleaded guilty after realising the consequences of 

admission of the offence. 

• When a Magistrate, having jurisdiction over the offence under trial, finds the 

accused guilty of that offence but is not competent to pass a punishment 
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appropriate for the offence, he is supposed to submit the entire proceedings to 

the Chief Judicial Magistrate. 

❖ PLEA OF GUILTY WITHOUT APPEARING BEFORE MAGISTRATE 

In small cases it is possible for the accused to admit the guilt without personal 

appearance. On receiving a summons issued under s 206 of CrPC, if the accused 

desires to plead guilty to the charge without appearing before the Magistrate, as per 

s 253 of CrPC, the accused can inform his plea to the Magistrate through a letter 

and remit the amount of fine specified in the summons.  

❖ DENIAL OF OFFENCE 

When once there is a denial of the offence under s 251 of the Act, the Magistrate is 

required to proceed to hear the prosecution and to take the prosecution evidence 

under s 254 of the Act. 

11) SUMMONING OF WITNESSES OF PROSECUTION 

The magistrate may issue summons to the witness, directing him to attend or 

produce any document or thing. However, the Magistrate may before summoning 

any witness direct that the reasonable expense of the witness incurred in attending 

for the purposes of the trial be deposited in court. 

❖ RECORDING OF EVIDENCE 

• CrPc provides that evidence is to be taken into consideration in the presence of 

the accused.  It has been held in the case of Bhaskar Industries v. Bhiwani 

Denim & Apparel that evidence is to be taken into consideration in the presence 

of the accused, however, in case the presence of the accused has been dispensed 

by the Magistrate, evidence can be taken in front of the pleader. The concern of 

the criminal court should primarily be the administration of criminal justice and 

presence of the accused in the court is not for marking his attendance in the 

court. It is to enable the court to proceed with the trial. If the trial can be 

progressed even in the absence of the accused, the court can take into account 

the magnitude of the sufferings which a accused may have to bear by the order 

of making himself present in the court in that particular case. 

• In all summons cases, the Magistrate shall make a memorandum as the 

examination of each witness proceeds, in the language of the court. However, if 
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he is unable to make such memorandum himself, he shall record his reason of 

inability, cause such memorandum to be made in writing or from his dictation in 

open court and sign the same, which shall form part of the record. 

• If the accused is present and if he is unable to understand the language in which 

any evidence is given, the Magistrate should ensure that the evidence is 

interpreted in the open court in the language understood by the accused. 

❖ ARGUMENTS OF PROSECUTION 

As soon as prosecution evidence are completed, they proceed with the arguments, as 

per section 314 of CrPc. 

❖ PERSONAL EXAMINATION OF THE ACCUSED 

• There will be an examination of the accused so that the accused is enabled to 

explain personally the circumstances which appear in evidence against him. The 

court may examine the accused by questioning him at any stage without previous 

warning, however, the court shall put such questions to the accused generally on 

the case after examination of the witnesses for the prosecution and before the 

accused is called on for his defence. 

• Personal examination of the accused is mandatory after examination of the 

witnesses for the prosecution and before the accused is called on for his defence 

except when the personal attendance of the accused has been dispensed with. 

❖ HEARING OF THE ACCUSED  

• After the personal examination of accused, the Magistrate shall hear the accused 

and take all the evidences that he produce in his defence. 

• The accused should be heard on every circumstance appearing in evidence 

against him because failure to hear the accused amounts to a fundamental error 

in a criminal trial and it is an error that cannot be cured by s 465 of CrPC. 

❖ ARGUMENTS OF THE ACCUSED 

After submitting the evidence, accused can proceed with his arguments. 

❖ POWER OF THE COURT TO SUMMON/ EXAMINE WITNESS 

• At any stage of trial, the court has power to summon any person as a witness and 

examine any person who is present, though the court might not have summoned 

him.  
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• The court also has the power at any stage of trial, to recall and reexamine a person 

already examined.  

❖ ISSUE OF SUMMONS TO PRODUCE DOCUMENT OR THING 

• Where any court or a police officer considers that the production of a document 

or thing is necessary or desirable, for the purpose of any proceeding under CrPC, 

the court may issue a summon or the police officer may issue a written order to 

any person who is believed to be in possession of such document or thing 

requiring him to produce such document or thing. 

• It should be noted that it is not desirable to issue a summon or an order directing 

an accused to produce a document or a thing. An accused cannot be compelled 

to produce something, which will be incriminating him. This limitation can be 

traced to Article 20 of the Constitution of India. 

• A petition was filed before the Andhra Pradesh High Court in Nutech Agros 

Limited v. Mohan Rao for quashing the order of the Special Judge for Economic 

Offence at Hyderabad for summoning certain documents from Central Bank of 

India and for directing the Manager of the Bank to appear before the court, the 

facts of the case were as follows: 

1. A shareholder holding 46,600 shares filed a complaint against the company 

and its directors alleging an offence under s 205 and 207 of the Act. 

2. The allegation was that the company had declared a dividend for the year 

1994-95 and 1995-96 but he did not receive the dividends.  

3. Non-payment of dividend is punishable under s 207 of the Act.  

The court held that if the company establishes exactly the fact that the unclaimed 

or unpaid dividend amount had in fact been transferred to a special account as 

required under s 205 of the Act, the company discharges its responsibility and is 

no more liable for any punishment. Further, the court also held that the burden 

of establishing that the company took all the requisite steps (to comply with s 205 

of the Act) is on the company. The Andhra Pradesh High Court quashed the 

summons on the ground that even if the documents were summoned and if it was 

established that the company did not open a special account in bank for the 

unpaid dividend amount, the guilt would not get automatically established as 

there was nothing in the law which stipulated that the special account as required 

under s 205 of the Act should be opened only in Central Bank of India, Adoni 

Branch. It is always open to the petitioners to establish that such a special 

account was opened in some other branch or some other bank. 
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❖ ACQUITTAL OR CONVICTION 

• After considering the evidence of both prosecution and accused, Magistrate gives 

an order of acquittal or conviction. If after considering the evidences of 

prosecution and accused, it is found that accused is not guilty, then Magistrate 

may pass an order of acquittal. 

• Where the Prosecutor has sought the assistance of the Court for securing the 

attendance of the witnesses, the court has to take some steps for the attendance 

of the witnesses, before passing any order for acquittal. But if the prosecution did 

not take proper steps to produce the witnesses or ask the court to give them time 

to do the same, or to issue fresh summons, the court can record the order of 

acquittal. 

❖ CONVICTION WITHOUT BEING CHARGED  

As discussed earlier, no formal charges are framed under summons case, however, 

an accused can be convicted on the basis of details available in complaint or 

summons. A Magistrate may convict an accused of any offence, if he is convinced 

that from the facts admitted or proved, the accused appears to have committed the 

said offence. 

❖ EFFECT OF NON-APPEARANCE OR DEATH OF COMPLAINANT 

If the summon has been issued after the filing of complaint, and on the day appointed 

for the appearance of accused, the complainant does not appear, the Magistrate may 

take any one of the following steps: 

a) He may acquit the accused. 

b) He may adjourn the case to any other day. 

c) He may dispense with the personal attendance of the complainant and proceed 

with the case. 

Non-appearance of any person on behalf of a complainant, which is a company 

Through the settled cases it has been held that if accused can be acquitted, in case 

of absences of complainant, then same will be applied to the company, in case it is a 

complainant. Company is an artificial judicial person and is always represented by 

a natural person. Hence, the courts have rejected the contention of the companies 

that the complainant (complainant) is a juristic person and such complainant cannot 

be physically present in the court. 
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An accused who attend the court on all days of the proceedings can be put to much 

harassment by a complainant if he does not turn up in the court on occasions when 

his presence is necessary. The section, thus, affords a protection to an accused 

against such tactics of the complainant. However, this does not mean that in the 

absence of the complainant accused should be mandatorily granted acquittal. It 

always depends on circumstances of the case. 

❖ WITHDRAWAL OF COMPLAINT 

• A complainant can withdraw his complaint at any time before a final order is 

passed with the permission of the Magistrate provided he satisfies the Magistrate 

that there are sufficient grounds for permitting him to withdraw his complaint. 

• On a bare reading of this section, therefore, it can be manifested that a 

complainant has no legal or vested right to withdraw a complaint as and when he 

wishes. Withdrawal of the complaint under s 257 of CrPC is permissible only if 

the Magistrate is satisfied that there are sufficient grounds for permitting such 

withdrawal. 

❖ POWERS OF TRIAL COURT TO DROP PROCEEDINGS 

Magistrate has the power to drop the proceedings against accused of there are no 

valid charges in the complaint. Supreme Court held in the case of KK Mathew v. 

State of Kerala: 

“If Magistrate is satisfied that there is no offence mentioned in the complaint for 

which the accused could be tried, then he may drop the proceedings. Since, the order 

issuing the process in an interim order and not a judgement, it can be varied or 

recalled, by the Magistrate”  

❖ POWER TO STOP PROCEEDINGS IN CERTAIN CASES 

When a summons case is instituted without a complaint, then Magistrate may with 

the permission of Chief Judicial Magistrate, stop the proceedings at any stage 

without pronouncing any judgment. However, where proceedings have been stopped 

after recording evidence of the principal witnesses, the Magistrate has to pronounce 

a judgment of acquittal, and in any other case, release the accused, and such release 

shall have the effect of discharge. 
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❖ POWER OF COURT TO CONVERT SUMMONS CASE INTO WARRANTS 

CASE 

As per section 259 of CrPC during the course of trial of a summons case relating to 

an offence punishable with imprisonment for a term exceeding six months, if the 

Magistrate is of the opinion that in the interests of justice, the offence should be tried 

in accordance with the procedure for the trial of warrant cases, the Magistrate may 

do so and commence with the fresh proceedings. 

❖ PROSECUTION OF OFFICERS OF PUBLIC SECTOR UNDERTAKING 

Section 197 of CrPC provides that the sanction of the appropriate government is 

required in order to take cognizance of any offence which is allegedly committed by 

a person who, at the time of commission of the offence, was employed by the Central 

Government or a State Government. 

However, a question that comes before the court is whether sanction under s 197 of 

CrPC is required for prosecuting officers of public sector undertakings or Government 

companies? 

In order to clarify the same Supreme Court held that in order to invite the 

requirement for sanction as contemplated under s 197 of CrPC, the accused should 

be such a public servant who cannot be removed from his office except by or with 

the sanction of the Government and the offence must have been committed while 

such public servant had been acting to discharge of his official duties. It was further 

held in S.S. Dhanoa v. Municipal Corporation of Delhi, by the Supreme Court, 

that Section 197 of CrPC must be restricted only in respect of a judge or a Magistrate 

or a public servant who is directly employed by the Government and not by any 

instrumentality or agency of the Government. Since, Public sector undertakings are 

different from Government departments, the protection by way of sanction under 

section 197 of CrPC is not applicable to officers of Government companies or public 

undertakings. 

Later, the Andhra Pradesh High Court in Andhra Pradesh State Essential 

Commodities Corporation Limited v. Registrar of Companies, quashed the 

criminal prosecution for an offence under s 220 of the Act against the directors of a 

public sector undertaking on the ground that the necessary sanction for prosecuting 

the directors under s 197 of the CrPC has not been obtained. 
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❖ FRAMING OF CHARGE V. DISCHARGE OF ACCUSED 

• Sections 227, 239 and 245 of CrPC deals with the discharge of the accused. 

Under section 227 of CrPC, the trial judge is required to discharge the accused if 

he considers that there is no ground for proceeding against the accused. The 

obligation to discharge the accused under section 239 of CrPC arises when the 

Magistrate considers the charge against the accused to be groundless. The power 

to discharge is exercisable under s 245 of CrPC when the Magistrate considers, 

for reasons to be recorded, that no case against the accused has been made out 

which, even if not rebutted, would warrant his conviction. 

• Sections 227 and 239 of CrPC provide for discharge being ordered before the 

recording of evidence. The stage for discharge under Section 245 of CrPC, on the 

other hand, is reached only after the evidence referred to in Section 244 of CrPC 

has been taken. 

• In spite of the difference in the language of the three sections, the legal position 

is that if the trial court is satisfied that a prima facie case is made out, charge 

has to be framed. 

• The apex court quoted its decision in case of State of Bihar v. Ramesh Singh 

wherein it was observed as follows: 

“If the evidence which the prosecution proposes to adduce to prove the guilt of the 

accused cannot show that the accused committed the offence, then there will be no 

sufficient ground for proceeding with the trial. At the conclusion of the trial, if the 

scales of a pan as to the guilt or innocence of the accused are even, then, on the 

theory of benefit of doubt, the accused would be acquitted.” 

❖ INVESTIGATION BY POLICE 

Most of the offences under Companies Act are non-cognizable and, in such cases, 

Magistrate does not refer the case to the police. 

❖ ISSUE OF WARRANT FOR RECOVERY OF FINES 

As per s 421 of CrPC, where an offender has been sentenced to pay a fine, the Court 

has the authority to issue a warrant and authorize the collector of the District to 

realise the amount by attachment of any movable properly belonging to the offender. 

The Orissa High Court in Hrushikesh Panda v. State of Orissa and Ors., issued 

a non-bailable warrant against the Manager of the Company for the payment of fine, 
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however, it was held that the fine has been imposed on the company and it is the 

liability of the company to pay the same as company has  a separate legal entity. 

High Court, further held that legal dues of a company could be realized only by 

attaching the assets of the company and not by putting the managing director or any 

of the directors in prison. 

12) CAN A PERSON BE PROSECUTED AGAIN FOR THE SAME 

OFFENCE? 

• Section 300 of CrPC contains adequate provisions to protect a person from being 

prosecuted for the same offence again. In order to interpret the provisions of 

section 300, courts have laid down that person cannot again be tried on the same 

facts for the offence for which he was earlier tried or for any other offence arising 

there from. This section becomes applicable when a court of competent 

jurisdiction had already tried the accused and has either acquitted or convicted 

him. 

• In a case before the Kerala High Court a complaint was filed before the Magistrate 

against the company that company has failed to make advertisements for 

accepting deposits from the public. Another complaint was filed before the 

Judicial Magistrate of First Class alleging that the Company had failed to 

maintain the liquidity of the assets as required by rule 3A of the Companies 

(Acceptance of Deposits) Rules, 1975. The accused was held guilty and was 

convicted and sentenced. However, another complaint was that the company has 

accepted deposits in excess of the limits specified under the Act read with the 

said Rules. Petitioners contended before the High Court that third complaint shall 

be quashed as per section 300 of CrPC. 

• The High Court held that in order to ascertain whether there will be a bar as per 

section 300 of CrPC, it has to be seen whether the subsequent trial of the offence 

can be said to be upon the same facts. In order to check whether subsequent trial 

of the offence is upon the same facts, it should be proved that the evidence in the 

first case supported the conviction for the offence charged in the second case also. 

The first complaint was regarding accepting deposits without the necessary 

advertisement and the second complaint was regarding the failure to maintain 

the necessary liquid deposits. Since prior prosecution and present case are not 

on the basis of same facts section 300 will not be applicable.  
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13) TRIAL PROCEDURE BEFORE A SESSIONS COURT 

As the Judge of a Special court is going to be of the rank of the Sessions Judge or 

the Additional Sessions Judge, the Special Court has to follow this procedure as if it 

were a trial before a Court of Sessions. 

1. According to section 225, 226 and 227, the prosecution shall be conducted by 

the Prosecutor. The prosecutor shall open his case by describing the charge 

brought against the accused and stating by what evidence he proposes to prove 

the guilt of the accused and if upon consideration of the evidences, the Judge 

considers that there is not sufficient ground for proceeding against the accused, 

he shall the discharge the accused. It is a stage prior to the framing of charge. If 

the accused is not discharged, charges are framed under section 228. 

2. If after the charge is framed the accused pleads guilty, s 229 provides that the 

Judge shall record the plea and may, in his discretion, convict him thereon. 

However, if he does not enter a plea of guilty, prosecution would proceed with his 

evidence. 

3. If, on the completion of the prosecution evidence and examination of the accused, 

the Judge considers that there is no evidence that the accused committed the 

offence with which he is charged, the Judge shall record an order of acquittal 

4. If the Judge does not record an acquittal under s 232, the accused would have to 

be called upon to enter on his defense as required by s 233. After the evidence-

in-defense is completed and the arguments heard as required by s 234, s 235 

requires the Judge to give a judgment for the case. 

5. Section 353 of CrPC requires the Judgment to be pronounced in the open court. 

Even if the accused is in custody, he should be brought to the court when the 

judgment is pronounced. 

6. Section 354 specifically requires the Court to state in the Judgment the offences 

for which the accused has been convicted and sentenced or of which he has been 

acquitted. As per s 354 of CrPC, the judgment 

a) shall be written in the language of the Court 

b) shall contain the point or points for determination, the decision thereon and 

the reasons for the decision 
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c) shall specify the offence (if any) of which, and the section of the Indian Penal 

Code (45 of 1860) or other law under which, the accused is convicted and the 

punishment to which he is sentenced; and 

d) if it be a judgment of acquittal, shall state the offence of which the accused is 

acquitted and direct that he be set at liberty.  

7. Section 355 of CrPC is concerned with the manner in which a Metropolitan 

Magistrate will make the Judgment. Judgement should state the below points in 

all the cases in which an appeal lies from the final order: 

• the serial number of the case 

• the date of the commission of the offence 

• the name of the complainant (if any) 

• the name of the accused person, and his parentage and residence 

• the offence complained of or proved 

• the plea of the accused and his examination (if any) 

• the final order 

• the date of such order 

8. Section 357 of CrPC is about the power of the Court to order payment of 

compensation. Such order could require a part of the fine to be awarded with 

regard to: 

a) Who will bear the expenses of prosecution 

b) Payment of compensation for any loss caused, when compensation can be 

recovered by such person in a Civil Court. 

c) In case of cheating, theft or robbery, compensating to any bona fide 

purchaser for the loss of the property. 

9. Thus, trial comes to end with an order of acquittal or where the order is an order 

of conviction, it ends with an order of sentence that mentions the punishment 

awarded to the convicted person and it goes without saying that the sentence has 

to be as authorised by the applicable law. 

14) PROBLEMS OF TRIAL SYSTEM 

❖ STRICT ADHERENCE OF TRIAL PROCEDURE IS ESSENTIAL 

Strict adherence of trial procedure is essential, however when person is sentenced 

to undergo imprisonment, he is deprived of his personal liberty. It was held by 

Bombay High Court in the case of Hotels Co. Limited v. Bhaskar Moreshwar 

Karve: 
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““It has become almost routine in this class of litigation that the criminal 

prosecution instituted by the company is sought to be stayed on the ground that 

the accused has raised issues which are within the exclusive jurisdiction of the civil 

court where the accused can confidently assure himself that the first round of 

litigation will not be over for at least two decades if the required tactics are resorted 

to. The remedy prescribed is required to be speedy and it is required to be effective. 

Consequently, it must necessarily yield the desired result. What is, in fact, 

happening in the proceedings is exactly the reverse and it is, therefore, necessary 

to ensure that the law is given effect to and not put into cold storage.” 

❖ DETAILED WRITTEN ORDERS UNNECESSARY AT EVERY STAGE OF 

TRIAL 

The Supreme Court in Kanti Bhadra Shah v. State of West Bengal, said that it is 

unnecessary to write detailed orders, at all stages of the criminal justice such as 

issuing process, remanding the accused to custody, framing charge etc. The apex 

court further held that at the stage of framing charge there need to be only a prima 

facie case and there is no need for giving reasons for his decision to frame charges. 

❖ WRONGFUL CONVICTION - A CASE STUDY 

P. Venkatakrishna Reddy v. Registrar of Companies 

• The inspecting officer came to the registered office of the company in the period 

between 1 August 1985 and 3 August 1985; Section 209A (2) of the Act has cast 

the mandatory duty on the inspecting officers to require all the books of account 

and papers of the company to be produced by the company or its employees 

specifying the time within which they should produce and the place for the 

production and inspection of the same; The accused did not produce the account 

books of the company in the said period. Therefore, it is alleged that they have 

contravened the provisions of section 209A(5) and s 209A(8) of the Act; On 

completion of the inspection, Radhakrishnan, a director of the company, gave a 

letter, requesting time till 10 September 1985, to produce the books of account, 

which was followed by another letter, asking further time till 20 September 1985; 

But books were not produced till 14 October 1986. 

• The trial court found the revision petitioner guilty of the offence tried against him 

and accordingly convicted and sentenced him. On appeal the learned Principal 

Sessions Judge confirmed the finding of the trial court. 
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• The contention in the revision petition was as follows: 

1. The prosecution launched against the accused is clearly an error of law. 

2. The finding of conviction and sentence recorded by the both courts against 

the revision petitioner are liable to be set aside by the interference of this 

court. 

3. Where books of account and papers were not produced before them for 

inspection, it was imperative on the part of the inspecting officers, to require 

the company or its employees to produce such books of account or the papers 

of the company within such time as they may think fit. 

4. The Registrar or the person appointed for such inspection may specify the 

time, date and place where the company or its staff should comply with their 

requirements. This condition appears to be a sine qua non before launching 

criminal prosecution. 

5. The Registrar issued a show cause notice to the managing director of the 

company, requesting o show within 10 days why a penal action should not be 

initiated and that if no reply is given it will be presumed that you have nothing 

to say in defence. It has to be noticed that the revision petitioner had 

addressed a letter to the Additional Registrar of Companies on 27 February 

1986, wherein he has stated that S. Radhakrishnan, director, has been 

entrusted with the day to day running of the company from February, 1985, 

onwards, and that since the said Radhakrishnan died on 17 November 1985, 

the required documents of the company could not be produced when 

inspection was made from 1 August 1985 to 3 August 1985. Therefore, to 

procure the said documents and papers from the custody of the said 

Radhakrishnan and to produce before the authority, he wanted 30 days time. 

6. This was followed by another notice sent to the revision petitioner. 

• The High Court expressed no hesitation to hold as follows: 

- Ample and convincing cause has been shown by the revision petitioner on 

behalf of the company to the authorities concerned for not producing the 

books of account or the papers of the company as required. There was no 

response at all from the authorities to the explanation and cause shown to the 

notice given by them. Significantly till 17 February 1986, for a period of more 

than six months they were silent and did not proceed against the accused. 

The delay is to be taken as relevant in context of the opportunity provided 

under s 209A(2) made available to the accused herein to provide his 

explanation or cause for their non-compliance, if any. Without doing so, 
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launching prosecution in spite of their explanation would clearly be not only 

against the spirit of the mandatory obligations provided in the section itself 

but also against the principles of natural justice. 

- Both the trial court as well as the lower appellate court clearly and totally 

overlooked the above said legal aspects. The conviction and sentence recorded 

by both the courts against the revision petitioner are set aside and the fine 

amount paid, if any, shall be refunded to the revision petitioner immediately. 

❖ ERRONEOUS INTERPRETATIONS AND CONSEQUENT EFFECTS - A 

CASE STUDY 

The Delhi High Court in Satish Dayal v. Mackinnon Mackenzie and Co. Limited 

provided how judicial officers wrongly interpret the provisions of law and how such 

wrong notions and unwanted elaboration could bring up litigations and long trial 

process. 

15) OFFENCES RELATING TO PERJURY 

• Section 190 of CrPc provides for offences of which Magistrate can take a 

cognizance either on its own or on the basis of complaint filed by the party or 

some other person. However, section 195 provides certain offences and provides 

that Magistrate cannot take a cognizance of any offence mentioned under section 

195 unless the aggrieved himself makes a written complaint in the Court. 

• Section 340 of CrPC contains the procedure to be followed for prosecuting 

offences referred to under 195 of the CrPC. When an offence under s 195 of the 

Code of Criminal Procedure, 1973 [CrPC] has been committed, the person 

aggrieved must make an application to the Court before which the main 

proceedings is taking place requesting the Court to make a complaint in writing 

to the appropriate judicial magistrate so as to prosecute the persons who appear 

to have committed the offence which appears to have been committed in or in 

relation to a proceeding in that Court or as the case may be, in respect of a 

document produced or given in evidence in a proceeding in that Court. 

• The complaint made under this section shall be signed,  

• where the Court making the complaint is a High Court-by such officer of the 

Court as the Court may appoint;  

• in any other case-by the presiding officer of the Court or by such officer of the 

Court as the Court may authorise in writing in this behalf. 
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• When a party makes an application under section 340 of CrPC to the Court before 

which the main proceeding is taking place in relation to which an offence referred 

to section 195(l)(b) of CrPC has allegedly been committed, the Court has a duty 

to see whether it is expedient in the interest of justice to make a complaint after 

making an enquiry into the alleged commission of such offence. For this purpose 

the Court must hold a preliminary enquiry and record a finding as to whether 

any such offence has been committed. Thereafter if the court is of opinion that it 

is necessary to make a complaint in writing, it may do so and send it to magistrate 

having jurisdiction. Therefore, prior to making such preliminary enquiry, no such 

complaint can be sent to the magistrate concerned. Even after making the 

enquiry, only if the court thinks it is necessary to do so in the interest justice, it 

may make a complaint in writing. 

• Therefore, it is clear that even after forming an opinion that an offence referred to 

under section 195(l)(b) appears to have been committed by a party to the main 

proceeding, the Court need not rush to make the complaint. It has the absolute 

discretion to make or not to make any such complaint. The factor that guides the 

Court in dealing with an application under that section seems to be whether it is 

necessary to do so in the interest of justice. 

• The following are the important aspects / points relating to such offences: 

1. Firstly, the Court may see if the document in question which is the subject matter 

of the application under section 340 of CrPC is created and produced during the 

course of the suit or other legal proceedings. If it is not, the application is liable 

to be considered unnecessary because no such application is mandatory for the 

purpose of prosecuting the offence. In such a case, the application does not come 

under the ambit of section 340 of CrPC at all. 

2. Secondly, if the Court is satisfied that the application in question falls within the 

ambit of section 340 of CrPC, it may hold a preliminary enquiry to see whether 

the document in question constitute any evidence at all. In case, the Court of the 

opinion that the document in question does not at all constitute ‘evidence’, no 

further enquiry is needed.  

3. In case of the Court thinks that the document has been created and given to the 

Court to constitute evidence and in relation to the same, an offence referred to 

under section 195 of CrPC appears to have been committed, it may proceed 

further in accordance with law. 

4. only when a document constitutes an evidence of any fact which is in issue in the 

suit or proceedings in question and if that document has been created and given 
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during the course of the proceeding in question, then only section 340 of CrPC 

will come into play.  

5. Even in such cases, only if the court thinks it expedient in the interest of justice, 

it can make a complaint in writing for criminal prosecution. 

6. Where a party to a suit or proceeding files any application under section 340 of 

the CrPC requesting the Court to make a complaint in writing in relation to an 

offence falling under section 195 of CrPC and if the Court or as the case may be 

the other judicial authority refuses to accede to the request, the applicant cannot 

proceed with the matter any further except preferring an appeal against such 

decision in a manner known to law. 

7. Where the application is dismissed on the ground that the document in relation 

to which an offence under section 195 of CrPC had been committed does not 

constitute an evidence at all or the document had not been created at all during 

the course of the proceeding, the applicant can proceed to make a criminal 

complaint in a manner known to law as the case does not warrant the Court to 

make the complaint for the reasons aforesaid. The simple conclusion is that in 

such cases the intervention of the Court is not at all necessary for prosecuting 

the offence by filing criminal complaint against the persons alleged to have 

committed. 

8. Thus, in no case the applicant is left remediless nor does person accused of 

having committed an offence is protected in any way without being punished in 

accordance with law. 

9. Court for the purpose of section 340 of CrPC would include tribunals and other 

judicial authorities also if the proceedings before such judicial forums are legal 

proceedings. 

16) APPEALS UNDER CRPC 

Section 373 and 374 of CrPc lays down the provision of appeals and section 375 and 

376 contain the restrictions relating to appeals. 

Section 373 

According to section 117, Magistrate may execute a bond and pass an order to give 

Security if it is proved that any person against whom inquiry is issued may breach 

public peace. However, if any person is aggrieved from the order requiring security 
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for keeping peace or good behavior, he can make an appeal to the Court of Session 

under section 373 of CrPc. 

Section 374 

Section 374 enables appeals by a person who has been convicted of an offence. It 

says: 

1. Any person convicted on a trial held by a High Court in its extraordinary 

original criminal jurisdiction may appeal to the Supreme Court. 

2. Any person convicted on a trial held by a Sessions Judge or an Additional 

Sessions Judge or on a trial held by any other Court in which a sentence of 

imprisonment for more than seven years has been passed against him or 

against any other person convicted at the same trial; may appeal to the High 

Court. 

Section 375 

Section 375 imposes a bar on appeal under section 374. It provides that when an 

accused has pleaded guilty and has been convicted on such plea, no appeal shall be 

made if conviction is by High Court or if the conviction is by the Court of Session, 

Metropolitan Magistrate or Magistrate of first class. The appeal may lie only with 

respect to the extent or legality of the sentence. 

Section 376 

Section Notwithstanding anything contained in section 374, there shall be no appeal 

by a convicted person in any of the following cases, namely— 

1. where a High Court passes only a sentence of imprisonment for a term not 

exceeding six months or of fine not exceeding one thousand rupees, or of 

both such imprisonment and fine; 

2. where a Court of Session or a Metropolitan Magistrate passes only a 

sentence of imprisonment for a term not exceeding three months or of fine 

not exceeding two hundred rupees, or of both such imprisonment and fine; 

3. where a Magistrate of the first class passes only a sentence of fine not 

exceeding one hundred rupees; or 

4. where, in a case tried summarily, a Magistrate empowered to act under 

section 260 passes only a sentence of fine not exceeding two hundred 

rupees; 

Appeal would however lie in the following situations: 
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a. that the person convicted has been ordered to furnish security to keep 

the peace; or 

b. that a direction for imprisonment in default of payment of fine is included 

in the sentence; or 

c. that more than one sentence of fine is passed in the case, if the total 

amount of fine imposed does not exceed the amount hereinbefore 

specified in respect of the case. 

17) REFERENCE, CALLING FOR RECORDS, REVISION 

POWERS 

REFERENCE 

• Section 395 of CrPC provides, when a question as to the validity of any Act or 

Ordinance or Regulation or of any provisions or question of law arises in a court 

before which a case is pending for disposal, the court should state its opinion and 

refer the same to the High Court. 

CALLING FOR RECORDS 

• Section 397 of CrPC says that the High court or the Sessions Judge may call for 

and examine the record of any proceeding before any inferior Criminal Court in 

order to satisfy itself that the findings, orders or sentence given by inferior court 

are correct. 

• When court calls for record of inferior Court, they can suspend the order of the 

inferior court or execution of sentence or if the accused is in confinement, order 

for release of the accused on bail or bond. Section provides that such power to 

call of records and examine the records cannot be exercised in relation to any 

interlocutory orders passed in appeal, enquiry, trial or other proceeding. 

• In Bhaskar Industries Ltd. v. Bhiwani Denim and Apparels Ltd. and Ors it 

was held that - “whether an order is interlocutory or not, cannot be decided by 

merely looking at the order or merely because the order was passed at the 

interlocutory stage. The safe test laid down by this Court through a series of 

decisions is this: If the contention of the petitioner who moves the superior court 

in revision, as against the order under challenge is upheld, would the criminal 

proceedings as a whole culminate? If it would, then the order is not interlocutory 

in spite of the fact that it was passed during any interlocutory stage “ 
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• It is clear t if a person has made an application under section 397 to the High 

Court or the Sessions Judge, no further application can be made by that person 

to any other Court. 

REVISION POWERS 

• Section 401 of CrPC contains an important provision conferring powers of revision 

upon the High Court. It flows from an application made under section 397 of 

CrPC calling for and examining records of an inferior court. It may also arise even 

otherwise if High Court comes to know about any proceeding that requires 

intervention. 

• The High Court has the powers to accept or reject the revision application. when 

the Judges composing the Court of revision are equally divided in opinion, the 

case shall be disposed of in the manner provided in section 392 of CrPC. (section 

392 of CrPC says that when judges are divided in their opinions then they may 

refer the same to another judge of the same court, and after his opinion deliver a 

final judgement). 

• However, under section 402, High Court does not have the power to convert the 

order of acquittal into conviction.  

• Where an appeal under CrPC Iies against any order or finding and no such appeal 

has been preferred, no proceedings for revision under section 402 should be 

entertained at the instance of the party who could have appealed. Section 401(5) 

of CrPC states that where under CrPC an appeal lies but an application for 

revision has been made to the High Court by any person and the High Court is 

satisfied that such application was made under the erroneous belief that no 

appeal lies thereto and that it is necessary in the interests of justice so to do, the 

High Court may treat the application for revision as a petition of appeal and deal 

with the same accordingly. 

18) APPEAL IN CASE OF ACQUITTAL 

• Section 378(1) states that: 

a) The District Magistrate may, in any case, direct the Public Prosecutor to 

present an appeal to the Court of Session from an order of acquittal passed 

by a Magistrate in respect of a cognizable and nonbailable offence;  

b) The State Government may, in any case, direct the Public Prosecutor to 

present an appeal to the High Court from an original or appellate order of an 
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acquittal passed by any Court other than a High Court not being an order 

under clause (a) or an order of acquittal passed by the Court of Session in 

revision. 

• The High Court has powers to admit the appeal or refuse to admit the same. 

Without obtaining the leave of the High Court, the appeals under section 378 are 

not possible. 

• Section 444 of the Companies Act, 2013 provides that notwithstanding anything 

contained in the Code of Criminal Procedure, 1973, the Central Government may, 

in any case arising under this Act, direct any company prosecutor or authorise 

any other person either by name or by virtue of his office, to present an appeal 

from an order of acquittal passed by any court, other than a High Court, and an 

appeal presented by such prosecutor or other person shall be deemed to have 

been validly presented to the appellate court. 

19) POWERS OF THE APPELLATE COURT 

• Section 386 of the CrPC declares the powers of an Appellate Court. It states that 

the Appellate Court may dismiss the appeal if it considers that there is no 

sufficient ground for interfering with the order under appeal. Before doing so, the 

Appellate Court must peruse the records, hear the appellant or his pleader, if he 

appears, and also the Public Prosecutor, if he appears. 

• If the Appellate Court has not dismissed the appeal, it may – 

1. in an appeal from an order of acquittal, reverse such order and direct that 

further inquiry be made, or that the accused be re-tried or committed for trial, 

or find him guilty and pass sentence on him according to the law. 

2. in an appeal from a conviction, reverse the finding and the sentence and acquit 

the accused, or order him to be re-tried by a Court of competent jurisdiction 

subordinate to such Appellate Court. 

3. in an appeal for enhancement of sentence, reverse the finding and sentence 

and acquit or discharge the accused or order him to be re-tried by a Court 

competent to try the offence. 

4. in an appeal from any other order, alter or reverse such order. 

5. make any amendment or any consequential or incidental order that may be 

justified or proper. 

• Appellate Court shall not enhance the sentence unless the accused has been 

given an opportunity of showing cause against such enhancement. 
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• The Appellate Court shall not inflict greater punishment than the court passing 

the order or sentence under appeal for the offence, which in its opinion the 

accused has committed. 

• Section 386(b) of CrPC gives ample powers to the Appellate Court in relation to 

an appeal arising from an order of conviction and the Appellate Court may even 

acquit the person convicted of an offence by the trial court. 

• Section 389 of CrPC states that if any appeal is made by a convicted person, the 

Appellate Court may, order that the execution of the sentence or order appealed 

against be suspended and, also, if he is in confinement, that he be released on 

bail, or on his own bond. However, before releasing on bail or on his own bond, a 

convicted person who is convicted of an offence punishable with death or 

imprisonment for life or imprisonment for a term of not less than ten years, shall 

give opportunity to the Public Prosecutor for showing cause in writing against 

such release. 

• Section 389 also states that if the convicted person satisfies the Court, which has 

passed the order for conviction that he intends to present an appeal, the Court 

shall,  

a) where such person, being on bail, is sentenced to imprisonment for a term not 

exceeding three years, or  

b) where the offence for which such person has been convicted is bailable, and 

he is on bail 

order that the convicted person be released on bail unless there are special reasons 

for refusing the bail. The Court shall give sufficient time to present the appeal and 

obtain the orders of the Appellate Court. 

20) POWERS OF THE SUPREME COURT 

• As per Article 132 of the Constitution, an appeal shall lie to the Supreme Court 

from any judgment, decree or final order of a High Court whether in a civil or 

criminal or any other proceeding, if the High Court certifies under Article 134A 

that the case involves a substantial question of law. 

• As per Article 134 of the Constitution an appeal shall lie before the Supreme Court 

in a criminal proceeding, from any judgment, final order or sentence,  

o If the High Court on appeal has reversed the order of acquittal of an 

accused and sentenced him to death or  
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o Has withdrawn a case from any subordinate court and had convicted the 

accused and sentenced him to death or  

o When the High Court certifies under Article 134A that it is a fit case to 

appeal before the Supreme Court. 

• As per Article 136 of the Constitution Supreme Court has the power to grant a 

special leave for appeal from any judgment, decree, determination, sentence or 

order in any case or matter passed or made by any court or tribunal in India. 

• As per section 406 of CrPC, the Supreme Court is empowered to transfer, in the 

interests of justice, cases and appeals from one High Court to another High Court 

or from one subordinate court to another. 

21) DON’T THWART PROSECUTION 

Persons who occupy a very respectable position in Corporate India try their best to 

settle the prosecution at any cost. In the case of Dhirubhai H.Ambani. v. Sonia 

Sethi, Madhya Pradesh High Court held that Dhirubhai H.Ambani should not have 

any objection to the service of summons to Reliance Petroleum Limited through him, 

for the reason that he is the executive chairman of the Reliance Petroleum Limited. 

The court expected that Dhirubhai H.Ambani who was one of the leading captains of 

the industries in India, should honour the summons of the court.  

By obeying the legal process of the court the prestige of Dhirubhai H.Ambani was 

not likely to go down. On the other hand, his stock was bound to go up as a law-

abiding citizen. 

22) REVAMP THE SYSTEM AND DELIVER JUSTICE FAST 

In these days of judicial reforms and high-speed technology, it is natural to look 

forward to various reforms that would cut layers, cost and time to which Corporate 

India is definitely looking forward. It is true that a criminal trial may result in 

depriving a person from his life and liberty and it should be handled very cautiously, 

however, it is a fact that there is a scope for revamping. 

• Supreme Court in U.P. Pollution Control Board v. Mohan Meakins and Ors. 

quoted it’s earlier decision and said: 

“The time has reached to adopt all possible measures to expedite the court 

procedures and to chalk out measures to remove all causes causing avoidable 

delays. If a Magistrate has to write detailed orders at different stages, merely 
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because counsel would address arguments at all stages, the snail paced progress 

of proceedings in trial courts would further be slowed down. It is quite unnecessary 

to write detailed orders at other stages such as issuing process, remanding the 

accused to custody, framing of charges, passing over to next stages in the trial”  

23) IMPORTANT PRINCIPLES 

After analysing various judgements and orders of Supreme Court, it can be said that 

below mentioned principles are certain broad but basic principles in Criminal Justice 

System:  

• The purpose of the criminal trial is to provide fair and impartial justice 

uninfluenced by external factors. 

• Free and fair trial is sine qua non of Article 21 of the Constitution. It is the idea 

of law that justice should not only be done but it should be seen to have been 

done. If the criminal trial is not free and fair, judicial fairness and the criminal 

justice system would be at stake shaking the confidence of the public in the 

system. 

• Any person accused of an offence before a criminal court or against whom 

proceedings are instituted under the Code, has the right to be defended by a 

pleader of his choice. 

24) PENAL PROVISIONS AND PERSONS LIABLE 

• As per the scheme of the Companies Act, 2013, for different offences, different 

categories of people are liable. While generally company and every “Officer who is 

in Default” are liable, there are offences for which directors, manger, officers other 

than KMPs, accountants, other persons including auditors, company secretaries, 

cost accountants, share transfer agents, merchant bankers, liquidators are also 

liable. 

• After a lot of debate it has been held, that for most of the offences under the 

Companies Act, 2013, designation certainly matters and any person of a 

particular designation may be directly and squarely liable irrespective of the role 

played by him in the affairs of the company. However, a person, irrespective of 

the designation or status may also become liable in view of the role played by him. 
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• In Pepsico India Holdings Private Limited v. Food Inspector and Anor, the 

Supreme Court held that - “it is now well established that in a complaint against 

a Company and its Directors, the Complainant has to indicate in the complaint 

itself as to whether the Directors concerned were either in charge of or responsible 

to the Company for its day-to-day management, or whether they were responsible 

to the Company for the conduct of its business. A mere bald statement that a 

person was a Director of the Company against which certain allegations had been 

made is not sufficient to make such Director liable in the absence of any specific 

allegations regarding his role in the management of the Company.” 

• Applying the ratio in the above decision, in relation to a complaint against any 

offence committed by a company, it is necessary to show how an accused is an 

officer in default and how he or his role fits within the description of the term 

“Officer in Default”. It is important to clearly mention in the complaint, the 

identity of the accused, in what capacity he is liable, and if he is liable as an 

officer of the company who is in default. The complaint must specifically state 

under what category the accused has been treated as an officer in default. 

 

 

 

 

 

 

 

 

25) CONTINUING OFFENCES 

• Before dwelling deep into the meaning of the expression “Continuing Offences”, it 

would be necessary to understand section 472 of Code of Criminal Procedure 

which states that in the case of a continuing offence, a fresh period of limitation 

shall begin to run at every moment of the time during which the offence 

Company must be an accused 

In Aneeta Hada v. Godfather Travels and Tours Private Limited, it was held that a 

complaint against an authorised signatory of a company cannot be maintained without the 

company being made as an accused. In relation to those offences for which the penal clause 

states that the company as well as its officers in default are liable for punishment, it is 

necessary to note that the Act presupposes that the offence is committed primarily by the 

company (acts omission and commission on the part of its directors being identified as that 

of the company itself) and officers in default are also vicariously liable for the same as per 

the penal clause. Thus, unless the company is made liable and made as an accused, its 

officers in default cannot be punished. 
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continues. Section 472 is essentially the most relevant section of CrPC when it 

comes to continuing offences. 

• From the purview of penal clauses contained in the Companies Act, 2013, it 

would be seen that almost every penal clause speaks about a fine for every day 

during which the default continues. Merely because the penal clauses so provide, 

does that mean the offence is continuing? Would such a penal clause suggest 

that the offence in question is a continuing offence? Would therefore, the benefit 

of section 472 of CrPC be available to persons filing criminal complaints? 

• It is necessary to understand how the expression “Continuing Offences” has to be 

construed in order to answer those questions. 

• The difficulty in defining the concept of a continuing offence in a strait jacket was 

best illustrated by Supreme Court in State of Bihar v. Deokaran Nenshi, in 

which case the expression “continuing offence” was defined as follows: 

“Continuing offence is one which is susceptible of continuance and is 

distinguishable from the one which is committed once and for all. It is one of 

those offences which arise out of a failure to obey or comply with a rule or its 

requirement and which involves penalty, the liability for which continues until 

the rule or its requirement is obeyed or complied with. On every occasion that 

such disobedience or non-compliance occurs and recurs there is the offence 

committed. In the case of a “continuing offence”, there is, thus the ingredient of 

continuance of the offence which is absent in the case of an offence which takes 

place when an act or omission is committed once and for all” 

• The Supreme Court in Bagirath Kanoria v. State of M.P. observed that “the 

question whether a particular offence was a ‘continuing offence’ must necessarily 

depend upon the following factors: 

1. the language of the statute which created that offence; 

2. the nature of the offence; and 

3. the purpose which was intended to be achieved by constituting the particular 

act as an offence 

• An analysis of the above meaning and decisions show that the following are the 

basic factors for constituting a continuing offence:  

1. The effect of commission of an offence should continue to prevail for any 

number of days after the date on which it is first committed. 

2. The effect should be understood from the point of view of intention of the 

legislation. 

3. The statute should have made the compliance requirement a compulsory one. 



YES ACADEMY (8888235235)                             “Dream it, Believe it and Achieve it” 

208 

CS Muskan Gupta (9532064262) 

4. The language used in the statute should be given due weight. 

5. The penal clause should provide for a penalty, which is liable to be levied 

during the period of continuance of the offence. 

CONTINUING OFFENCES UNDER THE COMPANIES ACT 

After various discussions and debates, High Courts have held that defaults 

committed under companies Act, 2013 are continuous in nature. 

The Karnataka High Court in Shree Dharma Sugar Industries (P) Limited and 

Ors. v. Registrar of Companies observed that - “Rule 11 of the Companies 

(Acceptance of Deposits) Rules, 1975, prescribes that contravention of any of the 

provisions of the Rules shall be punishable with fine which may extend to INR500, 

and where the offence is a continuing one, with a further fine of INR50 for every day 

during which the default continues. The court further held that once there has been 

a default in filing the return as required under Rule 10 on or before June 30, the 

offence under Rule 10 is complete, and it cannot be said that the offence continues 

to be committed till the return is filed” 

Later the Andhra Pradesh High Court in Hyderabad Vanaspathi Limited. v. 

Registrar of Companies, held that - “until the return of deposits as contemplated 

under Rule 10 of Companies (Acceptance of Deposits) Rules, 1975, is filed the default 

continues and the company cannot file a complete return for the next year until the 

return for the year defaulted is furnished. So, the contravention under Rule 10 of the 

Deposits Rules is a continuing one.”  

26) DIVERTING PROPERTIES OF THE COMPANY 

In J.K. Paliwal and Shri B.K. Paliwal v. Paliwal Steel Ltd. and Ors., the Principal 

Bench of the Company Law Board had found that a property of the company had 

been sold without any authorization by the Board of Directors or shareholders to sell. 

Further, it was observed that the transaction was sham and the sale consideration 

was deposited in the bank and was withdrawn on the same day. 

On these facts, in the above case, the Company Law Board held that the respondents 

have breached their fiduciary duties as directors. The Company Law Board held that 

on the role of Directors, the law is well settled. In some respects, Directors resemble 
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trustees and trustees are prohibited from making any profit by his management, 

directly or indirectly. It is objectionable to use such power simply or solely for the 

benefit of directors or merely for an extraneous purpose like maintenance or 

acquisition of control over the affairs of the company. Directors are required to act 

on behalf of a company in a fiduciary capacity and their acts and deeds have to be 

exercised for the benefit of the company. The fiduciary capacity within which 

Directors have to act enjoins upon them a duty to act on behalf of a company with 

utmost good faith, utmost care, skill, due diligence and in the interest of the company 

they represent. They have a duty to make foil and honest disclosure to the 

shareholders regarding all important matters relating to the company. 

27) DIVERTING FUNDS OF THE COMPANY 

The recent decision of Supreme Court of New South Wales in Fodare Pty Ltd v. 

Shearn [2011] NSWSC 479 is an eye-opener. Fodare was a company and Shearn was 

its sole director. Shearn sold the properties of it’s company and diverted one part of 

the funds to its bank account and another to discharge the mortgage over the 

property of her daughter. The company was wound up. Liquidator commenced 

proceedings seeking a declaration that Shearn was in breach of fiduciary duties and 

her daughter was charged on the ground that she falls within the ambit of a 

constructive trustee as she was aware that she is receiving funds out of proceeds 

arising from sale of company’s property. 

The Supreme Court held that Shearn was liable to the Company for equitable 

compensation of both the amounts and statutory compensation together with 

interest and costs. The Court said the liability of the mother and the daughter for 

equitable compensation plus interest would run concurrently such that both of them 

will be jointly and severally liable. 

28) INSOLVENT TRADING 

• The powers of the Board of Directors continue to exist until a company is wound 

up. Hence, before winding up commences or before the petition is filed for the 

winding up of the Company, the Board of Directors of the company has to  ensure 

that if there is no reasonable prospect of paying debts, the company should not 

contract for further debts and obtain goods and services on credit. Such trading 
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will constitute insolvent trading and it may expose it directors to consequences 

such as carrying on the business of a company with an intention to defraud. 

• In case of voluntary winding up, winding up is deemed to commence immediately 

after passing of resolution. Hence, in such a case Board will have to ensure that 

no debts are taken if company is not in a position to repay the same, before 

passing of the resolution. In any winding up other than a voluntary winding up, 

the winding up of a company by the Tribunal shall be deemed to commence at 

the time of the presentation of the petition for the winding up itself. 

• It was held in a celebrated case that if a company continues to carry on business 

and to incur debts at a time when director has the knowledge, there is no 

reasonable prospect of the creditor ever receiving payment of those debts, it is in 

general a proper inference that the company is carrying on business with intent 

to defraud. 
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