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Resolution of Corporate Disputes, Non-Compliances and Remedies is a subject recently 
introduced by the Institute of Company Secretaries of India. The sole purpose of introducing 
this subject was to ensure that students are well versed with the provisions and have a 
practical understanding of all the procedures. 
This book targets to fulfil the said purpose and presents the procedures, provisions and case 
laws in a simplified form for better understanding and knowledge of the students. Every 
chapter in this book is preceded by a blank page, so that the chapters can be summarized in 
the form of a chart, which may later help to recall and revise the important provisions and 
procedures of respective chapters. 
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SUMMARISED VERSION (CHART FORM)  
(This page has been left to summarize the chapter in the chart form. The chart formed, 
would help you to recall the chapter in a simpler and more convenient manner) 
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SHAREHOLDER’S DEMOCRACY 
 

• INTRODUCTION:  
 
The concept of shareholders’ democracy in the present-day corporate world denotes the 
shareholders’ supremacy in the governance of the business and affairs of corporate sector 
either directly or through their elected representatives. The Government of India has been 
endeavoring to disperse the shareholdership as widely as possible to avoid concentration of 
ownership in few hands. It is a widely acclaimed fact that in any corporate enterprise the 
shareholders are the owners, but they are seldom able to exercise any ownership rights. In 
order to protect the rights of shareholders and enable them to have control over the affairs 
of the company, the concept of shareholder’s democracy has been introduced. Shareholders, 
through general meeting can appoint board of directors, who then manages the day to day 
affairs of the company. Hence, Shareholders are not active participants in the governance of 
the corporate process, still the directors, as per law, are answerable to the shareholders. 

 
• MEANING 

 
Democracy means the rule of people, by people and for people. In that context the 
shareholders democracy means the rule of shareholders, by shareholders’, and for 
shareholders’ in the corporate enterprise, to which the shareholders belong. Precisely it is the 
ability of the shareholders to directly or indirectly manage the affairs of the company by 
electing Board of Directors who are responsible for managing the day to day affairs of the 
company. 
 

• CONCEPT OF SHAREHOLDER’S DEMOCRACY: 
 
The concept of shareholder’s democracy has been introduced to provide authority to the 
shareholders as economic viability of the company is directly concerned with the 
shareholders. In order to avoid concentration of powers and to provide authority to the  
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shareholder’s so as to enable them to exercise control over the affairs of the company, 
there has been a clear demarcation between the powers of board of directors and that of 
shareholders. Shareholders cannot encroach upon the powers of board of directors and vice 
versa. 
 
Some powers of shareholders are as following: 

1. Alteration of Memorandum of Association and Articles of Association. 
2. Further issue of share capital. 
3. To transfer some portions of uncalled capital to reserve capital to be called up only in the 

event of winding up of the company. 
4. To reduce the share capital of the company. 
5. To shift the registered office of the company outside the state in which the registered office 

is situated at present. 
6. To decide a place other than the registered office of the company where the statutory books, 

required to be maintained may be kept. 
7. Payment of interest on paid-up amount of share capital for defraying the expenses on 

Construction when plant cannot be commissioned for a longer period of time. 
8. To appoint auditors. 
9. To approach Central Government for investigation into the affairs of the company. 
10. To allow Related Party Transaction. 
11. To allow a director, partner or his relative to hold office or place of profit. 
12. Payment of commission of more than 1% of the net profits of the company to a managing 

or a whole-time director or a manager. 
13. To make loans, to extend guarantee or provide security to other companies or make 

investment beyond the limit specified. 
14. To borrow money and to charge out the assets of the company to secure the borrowed 

money. 
15. To appoint directors. 
16. To increase or reduce the number of directors within the limits laid down in Articles of 

Association. 
17. To cancel, redeem debentures etc. 
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18. To make contribution to funds not related to the business of the company. 
 
Some of the powers of board of directors are as following: 

1. Make calls on shareholders. 
2. Authorise the buyback of securities and shares. 
3. Issue securities and shares. 
4. Borrow monies. 
5. Investing the funds. 
6. Grant loans. 
7. Approve the financial statement. 

Thus, in order to protect rights of shareholders, Companies Act has tried to demarcate the 
area of control of directors as well as that of shareholders by virtue of section 179 of 
Companies Act, 2013 so that shareholder’s can indirectly participate and manage the affairs 
of the company. 
 
The courts have further determined two broad duties to be performed by a director: 

1. Duties of utmost care and skill in managing the affairs of the company or else be liable for 
damages. 

2. Fiduciary duties to act bona fide in the interest of the company, not to exercise powers for 
collateral benefit and not to earn profit from the position as a director. 
 

• PRACTICAL SCENARIO: 
 

o The shareholders democracy is dependent upon the voting strength of shareholders and 
availability of members in General Meetings, either by themselves or through their proxy. 
However, the shareholders do not have enough time to spare from their busy schedules and 
concern themselves with the affairs of the company in which they have invested. Despite the 
powerful weapons handed over to the shareholders by the Companies Act, the shareholders 
have not been able to use them efficiently and ultimately, the Board of directors of a large 
number of companies are elected only by a few shareholders who have enough time to 
attend the Annual General Meetings of the company. 
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o Although the concept of shareholders’ democracy has been enshrined in the Companies Act, 
yet, because of the abovementioned deficiencies and flaws in the general body of 
shareholders, it is not reflected in the constitution of the Boards of directors of companies in 
India.  

o For achieving the shareholders’ democracy, the shareholders have to unite and organise 
themselves so that their voice is heard and they can assert themselves and safeguard the 
interests of their members. 
 

1. MAJORITY POWERS AND MINORITY RIGHTS 
 

• INTRODUCTION: 
 

➢ Majority shareholders are those who own more than 50% shares of the Company. A company 
being an artificial person with no physical existence, functions through the wishes of the 
majority. It is a cardinal rule of company law that prima facie all the resolutions are passed 
according to the will of majority. The resolution of a majority of shareholders, passed at a 
duly convened general meeting, upon any question with which the company is legally 
competent to deal, is binding upon the minority and consequently upon the company. Thus, 
the majority of the members enjoy the supreme authority to exercise the powers of the 
company and generally to control its affairs. 

➢ Since the majority members are in an advantageous position, they can misuse their power 
and act oppressively against minorities. In order to protect minority shareholders from abuse 
of authority, company law provides certain rights to minority which imposes limitation on the 
powers of majority and allows minority to express their grievances against majority. These 
rights are called as minority rights which enable them to make an application to the Tribunal 
and redress their grievances. However, these minority rights can be exercised only when the 
acts of majority are ultra vires or are not permissible under the Act. Thus, articles of the 
company are a protective shield for the majority of shareholders. 

➢ There are two very important limitations to the powers of majority- 
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1. Firstly, the powers of the majority of members is subject to the provisions of the Company’s 
memorandum and articles of association. A company cannot legally authorise or ratify any 
act which outside the ambit of the memorandum of the company. 

2. Secondly, the resolution of a majority must not be inconsistent with the provisions of the 
Act or any other statute or constitute a fraud on minority depriving it of its legitimate 
rights. 
 

• PRINCIPLE OF NON-INTERFERENCE 
 

➢ Principle of non-interference has been laid down in the famous case of Foss v. Harbottle. 
Foss and Turton, two minority shareholders filed a complaint against the directors and 
alleged that the property of the company had been misapplied and wasted and hence, an 
adequate compensation should be paid to the company. Judge dismissed the claim of 
shareholders on the grounds of “proper plaintiff rule” and “majority rule”. It was held that 
company functions on the concept of separate legal entity. It can sue and be sued on its 
own name. Hence, when the company is wronged by its directors only company has the right 
to sue, Foss and Turton are not a proper party to the suit. Secondly, according to the 
concept of Majority rule, if acts can be ratified by the majority members through a resolution 
in general meeting, then court will not interfere in the same. 

➢ The court will not usually intervene at the instance of shareholders in matters of internal 
administration and will not interfere with the management of a company by its directors so 
long they are acting within the powers conferred on them under the articles of the 
company. Court follows principle of non-interference in the matters of the company if they 
are within the scope of memorandum or articles of the company. 
 

• JUSTIFICATIONS FOR THE PRINCIPLE  
 
Principle laid down in Foss v. Harbottle is justified and advantageous for following reasons: 

1. Recognition of the separate legal personality of company: If a company has suffered some 
injury, and not the individual members, it is the company itself that should seek to redress 
because the company is a legal entity separate from its members. 
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2. Need to preserve right of majority to decide: The principle in Foss v. Harbottle preserves 
the concept of majority rule which provides right to majority to decide how the affairs of 
the company shall be conducted. 

3. Multiplicity of futile suits avoided: Clearly, if every individual member were permitted to sue 
anyone who had injured the company through a breach of duty, there could be as many 
suits as there are shareholders. Legal proceedings would never cease, and there would be 
enormous wastage of time and money. 

4. Suit filed by minority is of no use if majority does not wish it: If the irregularity 
complained of is one which can be subsequently ratified by the majority it is of no use to 
have litigation about it except with the consent of the majority in a general meeting.  
 
 
 
 
 
 
 
 
 
 
 

 
 

 

 

 

• EXCEPTIONS TO THE RULE OF NON-INTERFERENCE  
 
The cases in which rule of majority will not apply are called as exceptional cases and these 
cases protects the rights of minority. 
Cases in which principle laid down in Foss v. Harbottle does not apply are as following: 

Application of Foss v. Harbottle Rule in Indian context – The Delhi High Court in 

ICICI v. Parasrampuria Synthetic Ltd. has held that an automatic application of Foss v. 

Harbottle Rule to the Indian corporate realities would be improper. Here the Indian 

corporate sector does not involve a large number of small individual investors but 

predominantly financial institutions funding atleast 80% of the finance. It is these 

financial institutions which provide entire funds for the continuous existence and 

corporate activities. Though they hold only a small percentage of shares, it is these 

financial institutions which have really provided the finance for the company’s existence 

and, therefore, to exclude them or to render them voiceless on an application of the 

principles of Foss v. Harbottle Rule would be unjust and unfair. 
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1. ULTRA VIRES ACT: when the shareholders performs any act which is beyond the scope of 
MOA or AOA i.e. ultra vires then rule in Foss v. Harbottle will not apply and minority can 
make an application to the tribunal. Shareholder has the right to obtain restraining orders or 
orders of injunction from the court. 

2. FRAUD ON MINORITY: when an action of shareholders amounts to fraud on minority, 
shareholder can individually make an application to the tribunal. Though there is no clear 
definition of the expression “fraud on the minority”, but the court decides a particular case 
according to the surrounding facts. 
 The general test which is applied to decide whether a case falls in the category of fraud on 
the minority or not is whether a resolution passed by the majority is “bona fide for benefit 
of the company as a whole” 

3. RESOLUTIONS REQUIRING SPECIAL MAJORITY PASSED BY SIMPLE MAJORITY: if a 
resolution requires a special majority and resolution is passed by simple majority, then 
shareholder can individually make an application to the tribunal. 
Example- when a special resolution was required to be passed at the general meeting and 
resolution is passed without serving proper notice to the shareholders then shareholder can 
make an application to the Tribunal. 

4. BREACH OF DUTY: The minority shareholder may bring an action against the company, 
where although there is no fraud, there is a breach of duty by directors and majority 
shareholders to the detriment of the company. 
In Daniels v. Daniels, the plaintiff, who were minority shareholders of a company, brought an 
action against the two directors of the company and the company itself. In their statement 
of the claim they alleged that the company, on the instruction of the two directors who 
were majority shareholders, sold the company’s land to one of the directors (who was the 
wife of the other) for £ 4,250 and the directors knew or have known that the sale was at 
an under value. Four years after the sale, she sold the same land for £ 1,20,000. 
It was held that the exception to the rule in Foss v. Harbottle enabling a minority of 
shareholders to bring an action against a company for fraud where no other remedy was 
available should include cases where, although there was no fraud alleged, there was a breach 
of duty by directors and majority shareholders. Hence, the minority shareholders had a cause 
of action. 
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5. WRONGDOERS IN CONTROL: If the wrongdoers are in control of the company, the minority 
shareholders’ representative action for fraud on the minority will be entertained by the court 
because if the minority shareholders are denied the right of action, their grievances in such  
case would never reach the court, for the wrongdoers themselves, being in control, will never 
allow the company to sue [Edwards v. Halliwell]. 

6. PERSONAL ACTIONS: Individual membership rights cannot be invaded by the majority of 
shareholders. An individual member is entitled to all the rights and privileges appertaining to 
his status as a member. In case there is an individual wrong, the individual can a file suit 
which is maintainable. 

7. PREVENTION OF OPPRESSION AND MISMANAGEMENT: when majority shareholders are guilty 
of oppression and mismanagement then members of the company can make an application to 
the Tribunal and principle of non-interference will not be applied. 
(Oppression and mismanagement has been dealt in detail further) 
 
 
 
 
 
 
 
 
 
 
 

3. OPPRESSION AND MISMANAGEMENT  
 

• MEANING 
 
Oppression and Mismanagement has not been defined specifically. When majority 
shareholders either pass any resolution, which violates the rights of minority or departs from 
standards of fair dealing then, taking into consideration the circumstances, they may be held 

Q1. A minority shareholder brought an action for damages against three directors and 

against the company itself on the ground that they have been negligent in selling a 

mine owned by the company for £ 82,000, whereas its real value was about £ 10,00,000. 

Is the action maintainable? 

Q2. Majority shareholders of the company bonafide passed a resolution to sell all the 

assets of the company, in order to pay the dues of Creditors. However, the assets are 

sold at an undervalued price. Is majority guilty of Fraud? 
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guilty of oppression and mismanagement. It means that the affairs of the company are being 
conducted in a manner that is oppressive and biased against the minority shareholders or any 
member or members of the company. 
Exercising of authority wrongfully by the majority amounts to oppression 
In Re Hindustan Co-operative Insurance Society Ltd it was observed 
“The majority exercised their authority wrongfully, in a manner burdensome, harsh and 
wrongful. They attempted to force the minority shareholders to invest their money in 
different kind of business against their will. The  
minority had invested their money in a life insurance business with all its safeguards and 
statutory protections. But they were being forced to invest where there would be no such 
protections or safeguards” 
Hence, the majority was held guilty of oppression. 
Minor acts of mismanagement are not to be regarded as oppression 
In Lalita Rajya Lakshmi v. Indian Motor Co., the allegations were that  
“the income of the company was deliberately shown less by excessive expenditure; that  
passengers travelling without ticket on the company’s buses were not checked; that petrol 
consumption was not properly checked; that second hand buses of the company had been 
disposed of at low price, that dividends were being declared at too low a figure. It was held 
that even if each of these allegations were proved to the satisfaction of the court, there 
would have been no oppression” 
Hence, the majority was held not guilty of oppression. 
Though members have a right to express their grievances against the oppressive acts, such 
acts have to be in continuity. However it has been held in the case of Tea Brokers P. Ltd. v. 
Hemendra Prosad Barooah that “ an  act can be a single act done on one particular occasion 
if the effect of such an act will be of a continuing nature and the member concerned is 
deprived of his rights and privilege for all time to come in future”. 
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WHO CAN MAKE AN APPLICATION TO TRIBUNAL (Section 241) 
 
 
 
 
 
 

 
 
 
 
 
 
 
 

RIGHT TO MEMBERS TO APPLY (Section 244) 
 
According to section 244, members can apply under section 241 only if : 

- In case of company having share capital:  
o not less than one hundred members of the company or  
o not less than one-tenth of the total number of its members, whichever is less,  
o or any member or members holding not less than one tenth of the issued share capital of 

the company, subject to the condition that the applicant or applicants has or have paid all 
calls and other sums due on his or their shares; 

- In case company  having no share capital: not less than one-fifth of the total number of 
its members: 
Important: The Tribunal may, on an application made to it in this behalf, waive all or any of 
the requirements so as to enable the members to apply. 

- Section 244(2) provides that where any members of a company are entitled to make an 
application under sub-section (1), any one or more of them having obtained the consent in 
writing of the rest, may make the application on behalf and for the benefit of all of them. 

MEMBERS CENTRAL GOVERNMENT 

When affairs of the 
company are 
conducted in a 
manner prejudicial 
to public interest or 
oppressive to him or 
other members. 

Material change 
has been made in 
the ownership or 
control of the 
company and such 
change is 
prejudicial to 
members. 

If affairs of the 
company are 

conducted in a manner 
prejudicial to the 
public interest. 
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    POWERS OF TRIBUNAL 
 
According to section 242, tribunal will pass orders relating to: 

a) the regulation of conduct of affairs of the company in future; 
b) the purchase of shares or interests of any members of the company by other members 

thereof or by the company; 
c) in the case of a purchase of its shares by the company as aforesaid, the consequent 

reduction of its share capital; 
d) restrictions on the transfer or allotment of the shares of the company; 
e) the termination, setting aside or modification, of any agreement, arrived at, between the 

company and the managing director, any other director or manager, which in the opinion of 
the Tribunal, be just and equitable;  

f) the termination, setting aside or modification of any agreement between the company and 
any person other than those referred to above. However, no such agreement shall be 
terminated, set aside or modified except after due notice and after obtaining the consent of 
the party concerned; 

g) the setting aside of any transfer, delivery of goods, payment, execution or other act relating 
to property made or done by or against the company within three months before the date of 
the application under this section, which would, if made or done by or against an individual, 
be deemed in his insolvency to be a fraudulent preference; 

h) removal of the managing director, manager or any of the directors of the company; 
i) recovery of undue gains made by any  managing director, manager or director during the 

period  of his appointment as such and the manner of utilisation of the recovery including 
transfer to Investor Education and Protection Fund or repayment to identifiable victims; 

j) the manner in which the managing director or manager of the company may be appointed 
subsequent to an order removing the existing managing director or manager of the company 
made under clause(h); 

k) appointment of such number of persons as directors, who may be required by the Tribunal to 
report to the Tribunal on such matters as the Tribunal may direct; 

l) imposition of costs as may be deemed fit by the Tribunal; 
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m) any other matter for which, in the opinion of the Tribunal, it is just and equitable that 
provision should be made. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

- PUNISHMENT FOR CONTRAVENTION: 
 
If the company contravenes the order of the Tribunal the company shall be punishable with 
fine which shall not be less than one lakh rupees but which may extend to twenty-five lakh 
rupees and every officer of the company who is in default shall be punishable with 
imprisonment for a term which may extend to six months or with fine which shall not be 
less than twenty-five thousand rupees but which may extend to one lakh rupees, or with 
both. 
 
 
 
 
 
 

 A certified copy of every order altering, or giving leave to alter, a company’s memorandum 
or articles, shall within thirty days after the making thereof, be filed by the company with  
the Registrar who shall register the same. 

If tribunal has ordered for alteration in MOA or AOA, the company cannot make any 
alterations, without the permission of the tribunal, which are inconsistent with the order. 

If Tribunal has passed any order for alteration or termination or modification of any 
agreement then such order shall not give rise to any claims either against the company by 
the person suffering damages and no MD or other directors, whose agreement is so 
terminated or set aside shall, for a period of five years from the date of the order 
terminating or setting aside the agreement, without the leave of the Tribunal, be 
appointed, or act, as the managing director or other director of the company. 
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CLASS ACTION SUITS 

 
• INTRODUCTION  

 
➢ A class action suit is a lawsuit where a group of people representing a common interest 

may approach the Tribunal to sue or be sued. It is a procedural instrument that enables one 
or more plaintiffs to file and prosecute litigation on behalf of a larger group or class having 
common rights and grievances. 

➢ In a class action suit, a large group of people, having same or similar injuries caused by the 
same person, collectively bring a claim to court, represented by one or more persons. This 
form of lawsuit is also called a representative action. 

➢ Class action suits would allow individuals to hold some of the world’s most powerful companies 
and organizations accountable for their actions. These lawsuits cover a wide range of issues 
including the mismanagement of monies invested with a company, securities law related 
fraud, malfunctioning of accounts, restraining company to act ultra vires or in breach of the 
articles of association of the Company, etc. The new mechanism will not only protect the 
interest of investors but will also deter the promoters to enrich themselves at the cost of 
small shareholders. Class action suits will be taken as a lesson to wrong doers which will 
deter them as well as others to take such actions. 

➢ The provisions of class action come under the head of oppression and mismanagement but 
there are some differences between the remedies sought under class action under Section 

Q1. Can a creditor make an application for Oppression and Mismanagement? 

Q2. A was the legal heir of a shareholder B. After the death of B, A made an application 

to the company for transmission of shares. However, A’s application for succession 

certificate was pending in the Court. Company meanwhile transferred few shares in it’s 

own name, thereby reducing the share of Mr. A. can Mr. A file suit of Oppression? 

Q3. If minority abuses their authority can a majority member file an application for 

Oppression and Mismanagement? 
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245 and under the general provisions of oppression and mismanagement under Section 242. 
While under Section 242 the NCLT can order acquisition of the company’s shares, restrict 
transferability or allotment of shares, removal of managing director and other directors of the 
company, in class action, the orders will mainly be restraining orders. These restraining orders 
could be for restraining a company from committing an act which is beyond the scope of the 
company’s memorandum of association or articles of association, declaring a resolution as 
void if such resolutions are passed upon suppression of material facts or through a 
misstatement. 

➢ An added advantage of the provisions on class action suit is that they cover depositors also. 
Where under section 241 only members or Central Government can make an application, if 
aggrieved, under section 245 even depositors have been given a privilege to file an application 
before the Tribunal. 
 

• EVOLUTION IN INDIA 
 
It was at the time of Satyam scam, that need for representative suit was realized in India. 
After the Satyam scam small investors were left to see their money go down the drain while 
the American investors were able to receive $125 million, as settlement, due to strong 
representative suit. No provision under Companies Act, 2013 and Companies Act, 1956 
provided for representative suit which left shareholders high and dry in cases of fraud, 
misappropriation etc. 
Company Law Committee headed by, JJ Irani, recommended for the establishment of 
provisions related to class action suits in India. Subsequently the concept was introduced in 
2009 and incorporated under section 245 of Companies Act, 2013. 

 
• FILING OF APPLICATION BEFORE THE TRIBUNAL 

 
Members, depositors and any class of them can make an application to the tribunal for 
following orders-: 

a) to restrain the company from committing an act which is ultra vires the articles or 
memorandum of the company; 
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b) to restrain the company from committing breach of any provision of the company’s 
memorandum or articles; 

c) to declare a resolution altering the memorandum or articles of the company as void if the 
resolution was passed by suppression of material facts or obtained by mis-statement to the 
members or depositors; 

d) to restrain the company and its directors from acting on such resolution; 
e) to restrain the company from doing an act which is contrary to the provisions of this Act or 

any other law for the time being in force; 
f) to restrain the company from taking action contrary to any resolution passed by the 

members; 
g)   to claim damages or compensation or demand any other suitable action from or against— 
a) the company or its directors for any fraudulent, unlawful or wrongful act or omission or 

conduct or any likely act or omission or conduct on its or their part; 
b) the auditor including audit firm of the company for any improper or misleading statement 

of particulars made in his audit report or for any fraudulent, unlawful or wrongful act or 
conduct or  

c) any expert or advisor or consultant or any other person for any incorrect or misleading 
statement made to the company or for any fraudulent, unlawful or wrongful act or conduct 
or any likely act or conduct on his part; 
h) to seek any other remedy as the Tribunal may deem fit. 

 
• WHO CAN FILE AN APPLICATION? 

 
➢ Following set of classes are recognized under the Act to file class action suits  
a) members 
b) depositors and 
c) any class of them.  
➢ According to companies act, 2013 members of the company means: 
a) The subscriber to the memorandum of the company who shall be deemed to have agreed to 

become member of the company; 
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b) Every other person who agrees in writing to become a member of the company and whose 
name is entered in the register of members of the company; 

c) Every person holding shares of the company and whose name is entered as a beneficial 
owner in the records of a depository. 

➢ Depositors are defined under deposit of companies rule as under: 
a) any member of the company who has made a deposit with the company in accordance 

with the provisions of sub-section (2) of section 73 of the Act, or 
b) any person who has made a deposit with a public company in accordance with the provisions 

of section 76 of the Act. 
➢ Further, the phrase other classes of them under Section 245 of the Act refers to different 

classes of members and depositors viz. equity shareholders, preference shareholders, equity 
shareholders having different voting right, amongst preference shareholders convertible, non-
convertible, cumulative non-cumulative, and bearing different rate of dividend; amongst 
depositor with different rate of return, different term of maturity, etc. 

 
• AGAINST WHOM APPLICATION CAN BE FILED 

 
Various persons/ entities against whom such actions can be taken are: 

1. A company or its directors for any fraudulent, unlawful or wrongful act or omission; 
2. An auditor including audit firm of a company for any improper or misleading statement of 

particulars made in the audit report or for any unlawful or fraudulent conduct; 
3. An expert or advisor or consultant for an incorrect or misleading statement made to the 

company. 
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REQUIRED NUMBER OF MEMBERS OR DEPOSITORS TO APPLY 
  
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 

 
PARTICULARS TO BE TAKEN INTO CONSIDERATION BY THE TRIBUNAL 
 

a) whether the member or depositor is acting in good faith in making the application  
b) any evidence before it as to the involvement of any person other than directors or 

officers of the company  
c) any evidence which shows the views of the members or depositors of the company who 

have no personal interest, direct or indirect, in the matter being proceeded 
d) where the cause of action is an act or omission that is yet to occur, whether the act or 

omission could be, and in the circumstances would be likely to be 
a. authorised by the company before it occurs; or 
b. ratified by the company after it occurs; 
e) where the cause of action is an act or omission that has already occurred, whether the act 

or omission could be, and in the circumstances would be likely to be, ratified by the  
 

In case company is having share 
capital- 

(a) at least five per cent. of the 
total number of members of the 
company; or one hundred 
members of the company, 
whichever is less; or 

(a) member or members holding 
not less than five per cent. of 
the issued share capital of the 
company, in case of an unlisted 
company and member or members 
holding not less than two per 
cent. of the issued share capital of 
the company, in case of a listed 
company. 
 
 

In case company 
does not have a 
share capital: 
In the case of a 
company not having 
a share capital, not 
less than one-fifth 
of the total 
number of its 
members. 
 

Members 

(a) at least five per 
cent. of the total number 
of depositors of the 
company; or one hundred 
depositors of the 
company, whichever is 
less; or; 
(b) depositor or depositors 
to whom the company 
owes five per cent. of 
total deposits of the 
company. 

Depositors 
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f) company. 
 

    ADMISSION OF APPLICATION 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

• BENEFITS OF CLASS ACTION SUITS 
 
Class action suits will benefit the Indian landscape on various fronts, some of which are 
illustrated below: 
 

1.  CLUBBING OF SIMILAR APPLICATION AND BAR OF FUTURE LITIGATION-  
  According to section 245 of the Companies Act, 2013 all similar applications prevalent in any 

jurisdiction should be consolidated into a single application and the  
class members or depositors should be allowed to choose the lead applicant. If the members 
of the class are unable to come to a consensus, the Tribunal shall have the power to appoint 
a lead applicant, who shall be in charge of the proceedings from the applicant’s side. This 

 If application is accepted Public Notice 
is served to 
the Members 
Or Depositors 
of same 
class 

Expenses 
should be 
paid by the 
company 

ORDER OF THE 
TRIBUNAL IS BINDING 
ON ALL THE PARTIES 

PUNISHMENT FOR NON-COMPLIANCE 

IF A COMPANY FAILS TO COMPLY WITH THE ORDERS OF TRIBUNAL, IT SHALL BE PUNSIHABLE 
WITH:            

• Fine which shall not be less than five lakh rupees, extend to twenty-five lakh rupees and  
• Every officer of the company who is in default shall be punishable with imprisonment for a 

term which may extend to three years and with fine which shall not be less than twenty-five 
thousand rupees, extending to one lakh rupees. 

 

If application is frivolous  
tribunal may reject the 
application and impose a cost 
not exceeding one lakh 
rupees on the applicant. 

Two Class 
Action 
Application 
For Same 
Suits- Not 
Allowed 

Similar 
Applications 
Should Be 
Consolidated 
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increases the efficiency of Judiciary as it is not required to deal with similar cases number of 
times and saves its time.  

2.  REDUCTION OF COST: Filing of suits is very expensive and time consuming. Clubbing of 
similar applications not only saves the time of the tribunal but reduces cost that the parties 
may incur for filing an application. 

3.  COMPENSATION IN CASE SECURITY FRAUD:   Earlier the members were vested with two 
options, either to file a PIL or a normal civil suit. In PIL, one cannot claim compensation, 
damages or related remedy as it does not cover private nature dispute and if such suits are 
filed before the Civil Courts, such matter will take years to see the sunshine. By the 
introduction of class action suits members can now claim damages and compensation from 
the Tribunal along with a restraining order. 

4. INVESTOR EDUCATION AS WELL AS AWARENESS:   As soon as the application is accepted 
by the tribunal a public notice is served to all the members of the class. It thus, spreads 
awareness and educates the investors of the availability of such measures for seeking 
redressal. 
 

• RELIEF FROM TRIBUNAL 
 

1. To restrain the company from: 
• Doing an act which is contrary to the provisions of this Act or any other law; 
• Taking action contrary to any resolution passed by the members; 
• Committing an act which is ultra vires the articles or memorandum of the company; 
• Committing breach of any provision of the company’s memorandum or articles; 

2. To declare a resolution altering MOA and AOA as void if the resolution was passed by 
suppression of material facts or obtained by misstatement to the members or depositors; 

3. To claim damages or compensation or demand any other suitable action from or against- 
(i) the company or its directors for any fraudulent, unlawful or wrongful act or omission or 
conduct; 
(ii) the auditor including audit firm of the company for any improper or misleading 
statement of particulars made in his audit report or for any fraudulent, unlawful or wrongful 
act or conduct; or 
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(iii) any expert or advisor or consultant or any other person for any incorrect or misleading 
statement made. 
 

• PENALTY FOR NON-COMPLIANCE OF ORDERS OF THE TRIBUNAL 
 

1. Fine which shall not be less than Rs. 5 Lakh extending to Rs. 25 Lakh and 
2. Every officer of the company who is in default shall be punishable with imprisonment for a 

term which may extend to 3 years and with fine which shall not be less than Rs. 25,000/- 
but which may extend to Rs. 1,00,000/-. 
 

• TRANSFER AND TRANSMISSION OF SECURITIES (Section 56) 
 
A company shall not register a transfer of securities of the company unless a proper 
instrument of transfer, duly stamped, dated and executed by or on behalf of the transferor 
and the transferee has been delivered to the company by the transferor or the transferee 
within a period of sixty days from the date of execution, along with the certificate relating 
to the securities, or if no such certificate is in existence, along with the letter of allotment 
of securities. However, where the instrument of transfer has been lost or the instrument of 
transfer has not been delivered within the prescribed period, the company may register the 
transfer on such terms as to indemnity as the Board may think fit. 

1. Where an application is made by the transferor alone and relates to partly paid shares, the  
2. transfer shall not be registered, unless the company gives the notice of the application, to 

the transferee and the transferee gives no objection to the transfer within two weeks from 
the receipt of notice. 

3. Every company shall, unless prohibited by any provision of law or any order of Court, Tribunal 
or other authority, deliver the certificates of all securities allotted, transferred or transmitted  

a) within a period of two months from the date of incorporation, in the case of subscribers 
to the memorandum; 

b) within a period of two months from the date of allotment, in the case of any allotment of 
any of its shares; 
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c) within a period of one month from the date of receipt by the company of the instrument of 
transfer in the case of a transfer or transmission of securities; 

d) within a period of six months from the date of allotment in the case of any allotment of 
debenture; 

4. Where any default is made in complying with the provisions, the company shall be 
punishable with: 

a. fine which shall not be less than twenty-five thousand rupees but which may extend to five 
lakh rupees and 

b. every officer of the company who is in default shall be punishable with fine which shall not 
be less than ten thousand rupees but which may extend to one lakh rupees. 

5. Transmission of shares is a process by operation of law, where when a member dies or 
becomes insolvent his shares are transferred and registered in the name of legal heirs. Thus, 
transmission of shares takes place when a registered member dies or is adjudicated insolvent 
or lunatic by a competent Court. Unlike transfer of shares, transmission of shares does not 
require any instrument of transfer. 
 

• PUNISHMENT FOR PERSONATION OF SHAREHOLDERS 
 
Personation means to assume the identity of another person with intention to deceive. 
According to section 57 of companies act, 2013, If any person deceitfully personates as an 
owner of any security or interest in a company, he shall be punishable  

a) with imprisonment for a term which shall not be less than one year but which may extend 
to three years and, 

b) with fine which shall not be less than one lakh rupees but which may extend to five lakh 
rupees. 
 

• REFUSAL OF REGISTRATION AND APPEAL AGAINST SUCH REFUSAL 
 

1. In a Private Company: If a private company refuses registration of transfer of shares, it may 
send a notice of refusal to the transferor and transferee within 30 days  from the date on 
which the instrument of transfer or the intimation of such transmission was delivered to the 
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company.  Only the transferee may appeal to the Tribunal against the refusal within a period 
of thirty days from the date of receipt of the notice or in case no notice has been sent by 
the company, within a period of sixty days from the date on which the instrument of 
transfer or the intimation of transmission, as the case may be, was delivered to the 
company. 

2. In a Public Company:  If a public company without sufficient cause refuses to register the 
transfer of securities within a period of thirty days from the date on which the instrument 
of transfer or the intimation of transmission, as the case may be, is delivered to the 
company, the transferee may, within a period of sixty days of such refusal or where no 
intimation has been received from the company, within ninety days of the delivery of the 
instrument of transfer or intimation of transmission, appeal to the Tribunal. 
 

• RECTIFICATION OF REGISTER OF MEMBERS 
 

➢ If the name of any person is, without sufficient cause, 
a) entered in the register of members of a company, or  
b) after having been entered in the register, is, without sufficient cause, omitted therefrom, 

or 
c) if a default is made, or unnecessary delay takes place in entering in the register, the fact 

of any person having become or ceased to be a member, 
the person aggrieved, or any member of the company, or the company may appeal in such 
form as may be prescribed, to the Tribunal, or to a competent court outside India, specified 
by the Central Government by notification, in respect of foreign members or debenture 
holders residing outside India, for rectification of the register. 

➢ The Tribunal may, after hearing the parties to the appeal pass following orders: 
a) dismiss the appeal or  
b) direct that the transfer or transmission shall be registered by the company within a period of 

ten days of the receipt of the order or 
c) direct rectification of the records of the depository or the register and direct the company to 

pay damages, if any, sustained by the party aggrieved. 
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➢ If any default is made in complying with the order of the Tribunal under this section, the 
company shall be punishable with: 

a) fine which shall not be less than one lakh rupees but which may extend to five lakh rupees 
and 

b) every officer of the company who is in default shall be punishable with: 
a) imprisonment for a term which may extend to one year or 
b) fine which shall not be less than one lakh rupees but which may extend to three lakh 

rupees, or 
c) both. 

 
• PUNISHMENT FOR WRONGFUL WITHOLDING OF PROPERTY (SECTION 452) 

 
If any officer or employee of a company 

(a)  Wrongfully obtains possession of any property, including cash of the company; or 
(b) Having any such property including cash in his possession, wrongfully withholds it or 

knowingly applies it for the purposes other than those expressed or directed in the articles 
and authorised by this Act,  
he shall, on the complaint of the company or of any member or creditor or contributory 
thereof, be punishable with fine which shall not be less than one lakh rupees but which 
may extend to five lakh rupees. 
 
The Court trying an offence under sub-section (1) may also order such officer or employee 

- To deliver up or refund, within a time to be fixed by it, the benefits that have been derived  
from such property or cash or  

- In default, to undergo imprisonment for a term which may extend to two years. 
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INTRODUCTION 
 

• A committee called as JJ Irani Committee was setup by the Government in 2004 to review 
the provisions of Companies Act, 1956. Committee found that the practice relating to 
imposition of penalties under provisions in the present Companies Act have been ineffective 
since there are not many cases under which punishment has actually been imposed. Thus, 
the committee felt that there should be stringent penalty for fraudulent inducement of 
persons to invest. As a result section 447 (which deals with fraud) was incorporated under 
Companies Act, 2013.  The committee also took note of the fact that corporate frauds 
involve serious intricacies that may not be easy for state level law enforcement agencies to 
deal with them effectively and the same need to be referred to the Serious Fraud 
Investigation Office (SFIO). As a consequence, vide Section 211, the Companies Act, 2013 has 
provided for establishment of the SFIO.  

• While the term fraud is commonly used by one and all; the meaning of it changes in a legal 
connotation depending on the definition, if any, contained in the respective piece of law.  

• Fraud is distinguishable from negligence from the perspective whether the act is willful or 
otherwise. Fraud consists of some deceitful practice or willful device, resorted to with an 
intent to deprive another of his right, or in some manner to do him an injury. As 
distinguished from negligence, it is always positive and intentional. 
 
FRAUD UNDER COMPANIES ACT, 2013 

 
• MEANING 

 
Section 447 of the company act defines fraud as following: 
Fraud in relation to affairs of a company or any body corporate, includes  

➢ any act,  
➢ omission,  
➢ concealment of any fact or 
➢ abuse of position 
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 committed by any person or any other person with the connivance in any  
manner, with intent to deceive, to gain undue advantage from, or to injure the interests of, 
the company or its shareholders or its creditors or any other person, whether or not there is 
any wrongful gain or wrongful loss.”  
After examination of above definition, it can be analysed that fraud includes following: 

1. Any act, omission, concealment of facts or abuse of position; 
2. Intention to commit fraud and 
3. A wrongful gain or loss.It is not necessary that there should a wrongful gain or wrongful 

loss to do a fraud. Thus, gain or loss arising out of the fraud cannot be a basis for deciding 
the violation or handing over punishment. 
 

• HOW IS IT DIFFERENT FROM COMPANIES ACT 1956? 
 
In the Companies Act, 1956 frauds detected at the time of winding up were dealt with under 
Section 542. Though punishments were specified in various Sections in the Companies Act, 
1956 there was no one unified Section that dealt with fraud or prescription of penalties. 
However, the Companies Act, 2013 overcame the same. It specifically defines fraud under 
section 447 of the act and the same in referred in various places in the Act. For example, 
if the promoters have wrongfully published any information under section 34 of the act 
they will be held guilty for fraud under section 447. By specifying punishment in one 
section and making its reference in other sections of the act, the Act tries to ensure more 
unity.  
 

• USE OF SECTION 447 IN VARIOUS PLACES IN THE ACT 
 
Unlike Company Act 1956, Company Act, 2013 defines fraud under section 447 and same is 
referred under various other sections of the Act. 
 
Sl. No. Section 

No. 
Nature of violation 

1 7 Incorporation of company 
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2 8 Charitable companies 

3 34 Criminal liability for misstatement in prospectus 

4 36 Punishment for fraudulently inducing persons to invest money 

5 38 Punishment for personation for acquisition etc of securities. 
6 46 Certificate of shares 

7 56 Transfer and transmission of securities 

8 66 Reduction of share capital 
9 75 Damages for Fraud 

 
 
 

10 76A Punishment for Contravention of Section 73 or Section 76 

11 86 Punishment for wilfully furnishes any false or incorrect information 
12 90 Register of significant beneficial owners in a company 

13 140 Removal, resignation of auditor and giving of special notice. 

14 206 Power to call for information, inspect books and conduct inquiries 

15 212 Investigation into Affairs of Company by Serious Fraud Investigation Office 

16 213 Investigation into the company’s affairs in other cases 
17 229 Penalty for furnishing false statement, mutilation, destruction of documents 

18 251 Fraudulent application for removal of name 

19 339 Liability for fraudulent conduct of business 
20 448 Punishment for false statement 

 
 
 
 
 
 

 

 

 

• INTENTION TO COMMIT FRAUD  
 
Intention is one of the most important ingredients of fraud. Until and unless it is established 
that there was an intention to commit fraud, the accused cannot be held guilty for fraud. An 
unintentional and mere accidental omission or commission generally does not amount to 
fraud. It has been held in the case of Ketan Parekh Vs. Securities & Exchange Board of 
India  



  

 
                CS MUSKAN GUPTA 9532064262 | YES ACADEMY, PUNE  8888 235 235 2.5 

“Since, direct evidence is not available in the cases of fraud, surrounding circumstances have 
to be taken into consideration to prove the intention of the accused. The nature of the  
transaction executed, the frequency with which such transactions are undertaken, the value 
of the transactions, whether there is real change of beneficial ownership, the conditions then 
prevailing in the market are some of the factors which shows the intention of the parties. 
Any one factor may or may not be decisive and it is from the combined effect of these that 
an inference of intention, will have to be drawn” 
Hence, it is known that intention is an essential ingredient of fraud and there may not be 
direct evidence to infer the intention of the parties, hence, relevant circumstances will be 
taken into consideration to interpret the same. 
 

• UNLAWFUL GAIN OR LOSS 
 
Another important ingredient, as per section 447, of fraud is making unlawful gain or loss. 
Intention is the most important ingredient of fraud, however, while establishing the same, 
gain or loss incurred from the transaction is also taken into consideration. A person will not 
be held liable only if there is gain from the fraudulent transaction. He could be held liable 
even if the transaction is followed by no gain or unlawful loss. However, it is an established 
fact that if it is proved that parties had an intention to commit fraud then court may not 
take into consideration the unlawful gain or unlawful loss. Even without that ingredient 
getting fulfilled, a fraud will still be held committed. 
Hence, though unlawful gain or loss is an ingredient of fraud it may not be taken into 
consideration by the court if there is a clear intention, on the part of accused, to commit 
fraud.  
 

• REVIEW COMMITTEE ON COMPANIES ACT, 2013 
 

- In order to review Companies Act, 2013, Ministry of Corporate Affairs formed a Committee 
called as Company Law Committee. The Committee has dealt with fraud and the 
corresponding provision i.e., Section 447 of the Companies Act, 2013. The Committee received 
suggestions that the ambit of Section 447 was too broad and even minor defaults would be 



  

 
                CS MUSKAN GUPTA 9532064262 | YES ACADEMY, PUNE  8888 235 235 2.6 

punished with severe penalties, which are non-compoundable. The Committee observed that 
the provision has a potential of being misused hence, it recommended that only frauds, 
which involve at least an amount of rupees ten lakh or one percent of the turnover of 
the company, whichever is lower, may be punishable under Section 447. Frauds below the 
limits, which do not involve public interest, may be given a differential treatment and would 
be compoundable. 

- Further, in July, 2018 The Ministry of Corporate Affairs (MCA) has constituted a 10 Member 
Committee, headed by the Secretary of Ministry of Corporate Affairs, for review of the penal 
provisions in the Companies Act, 2013 and for ‘de-criminalisation’ of certain offences. The 
MCA seeks to review the offences under the Companies Act, 2013 as some of the offences 
which are of technical nature could be de-criminalised  and an in-house procedures can be 
incorporated for the same. Consequently, it has been decided that the existing compoundable 
offences in the Companies Act - 2013 viz. offences punishable with fine only or punishable 
with fine or imprisonment or both may be examined and a decision may be taken as to 
whether any of such offences may be considered as ‘civil wrongs’ or ‘defaults’ where a 
penalty by an adjudicating officer may be imposed. The committee is also required to be seen 
as to whether any non-compoundable offences i.e. offence punishable with imprisonment 
only, or punishable with imprisonment and also with fine under the Companies Act, 2013 
may be made compoundable.  
 

• KEY RECOMMENDATIONS OF THE MCA COMMITTEE ON ‘REVIEW OF PENAL PROVISIONS 
OF COMPANIES ACT, 2013 
 
Recommendations related to Corporate Compliance and Corporate Governance: 

1. Re-introduction of declaration of commencement of business provision to better tackle the 
menace of ‘shell companies’ 

2. Greater disclosures with respect to public deposits, particularly in respect of transactions 
exempted from the definition of public deposits under section 76 of the Act to prevent abuse  
and harming of public interest; 

3. Huge reduction in time-limit for filing documents related to creation, modification and 
satisfaction of charges and stringent penal provisions for non-reporting; 
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4. Imposition of a cap on independent director’s remuneration in terms of percentage of income 
in order to prevent any material pecuniary relationship, which could impair his independence 
on the board of the company. 

5. Holding of directorships beyond permissible limits to trigger disqualification of such directors 
 

• RESTRUCTURING OF CORPORATE OFFENCES TO RELIEVE SPECIAL COURTS FROM 
ADJUDICATING ROUTINE OFFENCES: 
 

1. Re-categorization of 16 out of the 81 compoundable offences by shifting them to E-
adjudication where penalties would be levied by the adjudicating officer. 

2. Instituting a transparent online platform for E-adjudication and E-publication of orders; 
3. Recommending status-quo for all non-compoundable offences, which relate to serious non-

compoundable offences 
 

• WHO CAN BE PERFORMING FRAUD ON THE COMPANY AND WHY? 
 

- Understanding who can commit fraudulent acts and possible motives can help in stall 
appropriate prevention mechanisms. This can include directors or any of the employees or 
even auditors or external consultants. However, we will confine our discussion to directors and 
employees because company becomes more vulnerable by their actions. 

- The motives of such commission can be many - greed, intention to bring disrepute to the 
company on account of being ousted, and in some cases, just the thrill of having power 
enough to circumvent or make others circumvent the law. There may even be ‘Robin hood’ 
fraudsters who believe they are just increasing the balance in the society by defrauding the 
rich and bringing the benefits to the less fortunate. 
 

- Examples of fraud by promoters/directors: 
1. Deceiving investors and making them invest in the company on the basis of fraudulent 

documents or financial statements or false assurances or ponzi schemes. Funds collected in 
this way will generally not be used for the purposes stated to the investors. Senior  
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management can typically be involved in this. Further, this can also improve the share price, 
since a big investment will give the impression of demand for the shares. Promoters, who 
tend to hold a large stake in the company can benefit from this. [Satyam Scam] 
 
 
 
 
 

2. Deceiving lenders - banks or financial institutions lend money to the company, which can 
then be used for purposes other than those stated to the lenders. Usually committed in 
collusion with bank / financial institution officials, this type of fraud can benefit promoters 
or senior management. [Kingfisher Airlines / IDBI Bank] 
 
 
 
 
 

3. Deceiving customers by devising schemes which would give the customer an incorrect 
impression about the products and services of the company and thus deceiving them into 
buying such products or services. [Speak Asia scam] 
 
 
 
 
 

4. Deceiving government / regulators by false submissions or resorting to tax evasion 
mechanisms. [Recent GST fraud] 
 
 
 
 

Satyam Scam?  
 

Fraud by kingfisher airlines? 

Speak Asia scam? 
 

GST FRAUD? 
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- Examples of fraud by senior management/employees 
• Stealing and leaking of confidential information to secure personal benefits. 
• Outright forgery where employees can use signature of their managers or directors to make 
company transactions for personal benefit. 
• Stealing company products every so often and using these for personal benefits. This can 
happen in case of factory employees involved in the bulk production of standardized items. 
 

• DUTIES OF AUDITORS OF THE COMPANY / COMPANY SECRETARY / COST ACCOUNTANT 
ON FRAUD REPORTING 
 

- Section 143 of Companies Act, 2013 provides powers and duties of auditors. It provides a 
non-obstante clause casting a duty on the auditors of the company to report to the central 
government an offence of fraud committed by the company or by its officers or employees if 
the amount involved in the fraud is one crore or above. 

- However, if the amount involved in the fraud is less than one crore, the auditor may inform 
the same either to the Board or Audit Committee. 

- If the auditor fails to comply with the same, he shall be liable to pay a fine up to 25 lakhs. 
 

• CONSEQUENCES OF FRAUD BY DIRECTORS AND ITS EMPLOYEES   
 
Any person guilty of fraud will be punished under section 447 of Companies Act, 2013 as 
following: 

If amount involved in the fraud is at 
least ten lakh rupees or one percent of 
the turnover, whichever is less, 

• imprisonment from six months to ten years 
and 

•  fine ranging from the amount involved in the 
fraud to three times such amount  
(If the fraud involves public interest, the 
imprisonment will not be less than three 
years) 
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If the amount involved is less than ten 
lakh rupees or one percent of the 
turnover and the fraud does not involve 
public interest 

• imprisonment up to five years or  
• fine up to fifty lakh rupees or 
•  both 

Moreover, if a director is found to be 
guilty of fraud and sentenced to  
imprisonment for six months or more 

He would need to wait five years to be over 
after the expiry of the sentence  
to become a director of any other company. 
(If the fraud involved public interest, the limit 
will extend to 8 years) 

It must be noted that the liability will be personal here i.e. the personal assets will 
be used to pay up the penalty. 
 
 

 
• CORPORATE GOVERNANCE MECHANISM TO PREVENT FRAUD 

 
Though there are provisions to punish those conducting fraudulent activities however there 
are certain corporate governance mechanism to prevent fraud at the initial stage itself. These 
are as following: 

1. SCREENING AND BACKGROUND CHECKING: 
If we place substantial powers in the hands of a director (refer Section 179 (1) of the 
Companies Act, 2013) and involve a senior employee in the functioning of the company from 
scratch, it is appropriate that there be abundant screening, background checking and 
verification before someone is recommended for and appointed to director and senior 
managerial level positions. It reduces the risk of such person being involved in some 
fraudulent activities. 

2. STRONG INTERNAL CONTROLS: 
- Companies Act, 2013 realizes the importance of internal controls. Section 134(5)(e) of the Act 

requires the directors of a listed company to confirm, in their responsibility statement, that 
they had laid down internal financial controls to be followed by the company and that such 
controls are adequate and operating effectively. 
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- Clearly laid down internal control systems and techniques such as established policies and 
procedures, maker- checker processes (separate people to generate and authorize 
transactions), limits on operation, block leaves etc. can all contribute towards reducing the 
possibilities of fraud and early detection.  

3. WHISTLE BLOWING: 
Section 179 of the act and LODR (for listed entities) provides for the establishment of 
whistle blower mechanisms. Act expressly requires that whistleblowers be provided direct 
access to the Chairman of the Audit Committee and for adequate safeguards to avoid 
victimisation of the whistleblowers as the ineffective protection mechanisms might result in 
creating an atmosphere of fear. The stronger is the protection to the whistleblowers more 
can be the chances of early fraud detections. 

4. REMUNERATION: 
Feeling of not being adequately remunerated can be one reason why a director or senior 
employee can be driven to commit fraud. Appropriate board evaluation and remuneration 
policies can result in establishing a measure for rewards against performance. 

5. EXIT CHECKS AND CLAW BACKS 
Exit interviews, particularly when employees are performing and are remunerated well, can 
raise red flags about possible involvement in fraud.  
Claw back provisions in employment agreements, which enable the company to recover 
incentive and additional compensation paid to executives are an effective deterrent tool, 
since executive compensation tends to be largely performance linked. Claw back provisions 
would provide for recovery of such compensation (usually other than the base salary) in 
case of fraudulent misrepresentation or misstatements. 
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FRAUD UNDER INDIAN PENAL CODE 
 
Indian Penal Code, 1860 does not define fraud. However, indirectly cheating, forgery etc. has 
been defined as fraud. 
 

1. CHEATING (SECTION 415 TO 420) 

 
• MEANING 

 
Sections 415 to 420 of Indian Penal Code, 1860 deal with the offence of cheating. Section 
415 provides that whoever, by deceiving any person,  

➢ fraudulently or dishonestly induces the person so deceived to deliver any property to any 
person, or  

➢ to consent that any person shall retain any property, or  
➢ intentionally induces the person so deceived to do or omit to do anything which he would not 

do or omit if he were not so deceived, and 
➢ which act or omission causes or is likely to cause damage or harm to that person in body, 

mind, reputation or property, is said to “cheat”. 
Explanation. - A dishonest concealment of facts is a deception within the meaning of this 
section.  
 
 
 
ILLUSTRATIONS 
 

a) A, by falsely pretending to be in the Civil Service, intentionally deceives Z, and thus 
dishonestly induces Z to let him have on credit goods for which he does not mean to pay. A 
cheats. 

b) A, by putting a counterfeit mark on an article, intentionally deceives Z into a belief that this 
article was made by a certain celebrated manufacturer, and thus dishonestly induces Z to 
buy and pay for the article. A cheats. 

REMEMBER two keywords for cheating: a) deceiving someone; b) with dishonest 
intention 
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c) A, by exhibiting to Z a false sample of an article intentionally deceives Z into believing that 
the article corresponds with the sample, and thereby dishonestly induces Z to buy and pay 
for the article. A cheats. 

d) A, by pledging as diamond articles which he knows are not diamonds, intentionally deceives 
Z, and thereby dishonestly induces Z to lend money. A cheats. 

e) A intentionally deceives Z into a belief that A means to deliver to Z a certain quantity of 
indigo plant which he does not intend to deliver, and thereby dishonestly induces Z to 
advance money upon the faith of such delivery. A cheats; but if A, at the time of obtaining 
the money, intends to deliver the indigo plant, and afterwards breaks his contract and does 
not deliver it, he does not cheat, but is liable only to a civil action for breach of contract. 

f) A intentionally deceives Z into a belief that A has performed A’s part of a contract made 
with Z, which he has not performed, and thereby dishonestly induces Z to pay money. A 
cheats. 
 
INGREDIENTS OF CHEATING 
 
From the above definition we can analyse that following are the ingredients of cheating: 

1. Deception of any person 
2. Fraudulently or dishonestly inducing any person: 
i) To deliver any property to any person or, 
ii) To consent that any person shall retain any property or 
iii)  Intentionally inducing that person to do or omit to do anything which he would not do or 

omit if he were not so deceived, and which act or omission causes or is likely to cause 
damage or harm to that person in body, mind, reputation or property 
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• CHEATING BY PERSONATION 
 
According to section 416 if a person pretends to be some other person or knowingly 
substitutes one person for another then he is will be said to cheat by personation. (The 
individual personated may be real or imaginary. Example; A personated to be a rich banker 
Mr. Suresh in order to make sure that depositors deposit money in his bank. No Mr. Suresh 
actually exists. He has cheated by Personation as he personated to be someone imaginary). 
 

• PUNISHMENT FOR CHEATING 
 
Section 417 provides that whoever cheats shall be punished  

- with imprisonment of either description for a term which may extend to one year, or  
- with fine, or  
- with both. 

 
 
 
 

The Supreme Court in Iridium India Telecom Ltd. v. Motorola Incorporated and 

Ors., has held that deception is necessary ingredient. Complainant must prove that 

inducement has been caused by deception exercised by the accused. 

In T.R. Arya v. State of Punjab,  it was held that negligence in duty without any 

dishonest intention cannot amount to cheating. A bank employee when on 

comparison of signature of drawer passes a cheque there may be negligence 

resulting in loss to bank, but it cannot be held to be cheating. 
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• CHEATING WITH KNOWLEDGE THAT WRONGFUL LOSS MAY OCCUR TO PERSON WHOSE 
INTEREST OFFENDOR IS BOUND TO PROTECT 
 
According to section 418 whoever cheats with the knowledge that he is likely to cause 
wrongful loss to a person whose interest in the transaction to which the cheating relates, 
he was bound, either by law, or by a legal contract, to protect, shall be punished: 

- with imprisonment of either description for a term which may extend to three years, or  
- with fine, or  
- with both. 

 
• PUNISHMENT FOR CHEATING BY PERSONATION 

 
Section 419 states that whoever cheats by personation shall be punished  

- with imprisonment of either description for a term which may extend to three years, or  
- with fine, or 
-  with both. 

 
• CHEATING AND DISHONESTLY INDUCING DELIVERY OF PROPERTY 

 
As per section 420 whoever cheats and thereby dishonestly induces the person deceived to 
deliver any property to any person, or to make, alter or destroy the whole or any part of a 
valuable security, or anything which is signed or sealed, and which is capable of being 
converted into a valuable security, shall be punished  

- with imprisonment of either description for a term which may extend to seven years, and  
- shall also be liable to fine. 

IMPORTANT: Simple cheating is punishable under section 417 of the IPC. Section 420 comes 
into operation when there is delivery or destruction of any property or alteration or 
destruction of any valuable security resulting from the act of the person deceiving. 
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2. FRAUDULENT DEEDS AND DISPOSITIONS OF PROPERTY (SECTION 421 TO 424) 
 
Fraudulent Deeds and Dispositions of Property are covered under section 421 to 424 of the 
Indian Penal Code, 1860 and deal with fraudulent transfers referred to in section 53 of the 
Transfer of Property Act. 
 

• DISHONEST OR FRAUDULENT REMOVAL OR CONCEALMENT OF PROPERTY TO PREVENT 
DISTRIBUTION AMONG CREDITORS (SECTION 421) 
 

➢ When a person dishonestly or fraudulently removes, conceals or delivers to any person, or 
transfers, without adequate consideration, any property, intending thereby to prevent, the 
distribution of that property according to law among his creditors or the creditors of any 
other person,  he shall be punished: 

a) With imprisonment of either description for a term which may extend to two years, or  
b) with fine, or  
c) with both. 
➢ This section specifically refers to frauds connected with insolvency. 
➢ However, there are certain ingredients that needs to be fulfilled- 
1. That the accused removed, concealed or delivered the property or that he transferred, it 

caused it to be transferred to someone;  
2. That such a transfer was without adequate consideration; 
3. That the accused thereby intended to prevent or knew that he was thereby likely to prevent 

the distribution of that property according to law among his creditors or creditors of another 
person; 

4. That he acted dishonestly and fraudulently. 
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• DISHONESTLY OR FRAUDULENTLY PREVENTING DEBT BEING AVAILABLE FOR CREDITORS 
(SECTION 422) 
 
When a person dishonestly or fraudulently prevents any debt or demand due to himself or 
to any other person from being made available according to law for payment of his debts or 
the debts of such other person, shall be punished: 

a) with imprisonment of either description for a term which may extend to two years, or  
b) with fine, or  
c) with both. 

 
• DISHONEST OR FRAUDULENT EXECUTION OF DEED OF TRANSFER CONTAINING FALSE 

STATEMENT OF CONSIDERATION (SECTION 423) 
 

- Whoever dishonestly or fraudulently signs, executes or becomes a party to any deed or 
instrument which purports to transfer or subject to any charge on property, or any interest 
therein, and which contains any false statement relating to the consideration for such 
transfer or charge, or relating to the person or persons for whose use or benefit it is really 
intended to operate, shall be punished: 

a) with imprisonment of either description for a term which may extend to two years, or 
b)  with fine, or  
c) with both. 
- This section deals with fraudulent and fictitious conveyances and transfers. 
- The essential ingredient of an offence under section 423 is that the sale deed or a deed 

subjecting an immovable property to a charge must contain a false statement relating to the 
consideration or relating to the person for whose use or benefit it is intended to operate. 
 

• DISHONEST OR FRAUDULENT REMOVAL OR CONCEALMENT OF PROPERTY (SECTION 424) 
 
When a person dishonestly or fraudulently conceals or removes any property of himself or any 
other person, or dishonestly or fraudulently assists in the concealment or removal thereof, or 
dishonestly releases any demand or claim to which he is entitled, shall be punished with 
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imprisonment of either description for a term which may extend to two years, or with fine, 
or with both. 
 

3. CRIMINAL BREACH OF TRUST (SECTION 405 TO 409) 

 
• MEANING (SECTION 405) 

 
Whoever, being in any manner entrusted with property, or with any dominion over 
property, dishonestly misappropriates or converts to his own use that property, or dishonestly 
uses or disposes of that property in violation of any direction of law prescribing the mode in 
which such trust is to be discharged, or of any legal contract, express or implied, which he 
has made touching the discharge of such trust, or wilfully suffers any other person so to do, 
commits “criminal breach of trust”. 
 

• ILLUSTRATIONS 
 

a. A, being executor to the will of a deceased person, dishonestly disobeys the law which directs 
him to divide the effects according to the will and appropriates them to his own use. A has 
committed criminal breach of trust. 

b. A is a warehouse-keeper. Z going on a journey, entrusts his furniture to A, under a contract 
that it shall be returned on payment of a stipulated sum for warehouse room. A dishonestly 
sells the goods. A has committed criminal breach of trust. 

c. A, residing in Calcutta, is agent for Z, residing at Delhi. There is an express or implied 
contract between A and Z, that all sums remitted by Z to A shall be invested by A, 
according to Z’s direction. Z remits a lakh of rupees to A, with directions to A to invest the 
same in Company’s paper. A dishonestly disobeys the directions and employs the money in 
his own business. A has committed criminal breach of trust. 

d. But if A, in the last illustration, not dishonestly but in good faith, believing that it will be 
more for Z’s advantage to hold shares in the Bank of Bengal, disobeys Z’s directions, and 
buys shares in the Bank of Bengal, for Z, instead of buying Company’s paper, here, though Z 
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should suffer loss, and should be entitled to bring a civil action against A, on account of 
that loss, yet A, not having acted dishonestly, has not committed criminal breach of trust. 
 

• INGREDIENTS 
 
After analyzing the above definition it can be seen that criminal breach of trust has 
following ingredients: 

1. The accused must be entrusted with the property or with dominion over it, 
 
 
 
 

2. The accused must dishonestly misappropriates or converts the property to his own use or, 
dishonestly use or dispose of that property in violation of any direction of law prescribing the 
mode in which such trust is to be discharged, or of any legal contract, express or implied, 
which he has made touching the discharge of such trust, 
 
 
 
 

• PUNISHMENT FOR CRIMINAL BREACH OF TRUST (SECTION 406) 
 
According to section 406, whoever commits criminal breach of trust shall be punished  

- with imprisonment of either description for a term which may extend to three years, or 
- with fine, or  
- with both. 

 
 
 
 

The Supreme Court of India in V.R. Dalal v. Yugendra Naranji Thakkar, 2008 (15) SCC 625, 

has held that the first ingredient of criminal breach of trust is entrustment and where it is 

missing, the same would not constitute a criminal breach of trust. 

NOTE:  If there is merely breach of trust it may be a civil wrong but when there is mens rea 

i.e. guilty mind, it will be covered under criminal breach of trust. 
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• CRIMINAL BREACH OF TRUST BY CARRIER (SECTION 407) 
 
According to section 407, whoever, being entrusted with property as a carrier, wharfinger or 
warehouse-keeper, commits criminal breach of trust in respect of such property, shall be 
punished  

- with imprisonment of either description for a term which may extend to seven years, and 
- shall also be liable to fine. 

(Example: A, a carrier, is entrusted by Z with property to be carried by land or by water. A 
dishonestly misappropriates the property. A has committed criminal breach of trust) 
 

• CRIMINAL BREACH OF TRUST BY CLERK OR SERVANT (SECTION 408) 
 
According to section 408, whoever, being a clerk or servant or employed as a clerk or servant, 
and being in any manner entrusted in such capacity with property, or with any dominion over 
property, commits criminal breach of trust in respect of that property, shall be punished  

- with imprisonment of either description for a term which may extend to seven years, and 
-  shall also be liable to fine. 

 
• CRIMINAL BREACH OF TRUST BY PUBLIC SERVANT/BANKER/MERCHANT OR AGENT 

(SECTION 409) 
 
Whoever, being in any manner entrusted with property, or with any dominion over property 
in his capacity of a public servant or in the way of his business as a banker, merchant, 
factor, broker, attorney or agent, commits criminal breach of trust in respect of that 
property, shall be punished 

- with imprisonment for life, or  
- with imprisonment of either description for a term which may extend to ten years, and  
- shall also be liable to fine. 

 
 
 

REMEMBER two keywords for criminal breach of trust: a) assignment of property or control 
over that property; b) dishonest use of property for their own use or dishonest disposition of 
property. 
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3. FORGERY 

 
• MEANING (SECTION 463) 

 
Forgery is dealt with under section 463 and 465 of the Act. According to section 463 of the 
Act: 
“Whoever makes any false document or false electronic record or part of a document or 
electronic record, with intent to cause damage or injury, to the public or to any person, or to 
support any claim or title, or to cause any person to part with property, or to enter into any 
express or implied contract, or with intent to commit fraud or that fraud may be committed, 
commits forgery” 
 

• PUNSIHMENT (SECTION 465) 
 
Whoever commits forgery shall be punished  

- with imprisonment of either description for a term which may extend to two years, or  
- with fine, or  
- with both. 

 
 
 
 
 
 
 
 
 
 
 
 
 

The Supreme Court in Ramchandran v. State, has held that to constitute an offence of forgery 
document must be made with dishonest or fraudulent intention. A person is said to do a thing 
fraudulently if he does that thing with intent to defraud but not otherwise. 
 The Supreme Court in Parminder Kaur v. State of UP, has held that mere alteration of document 
does not make it a forged document. Alteration must be made for some gain or for some objective. 
 

Q1. A deceives Z into a belief that A has performed A’s part of a contract made with Z, which he 

has not performed, and thereby dishonestly induces Z to pay money. Is A guilty of cheating? If yes, 

state punishment prescribed for such act. 

Q2. A, a carrier, is entrusted by Z with property to be carried by land or by water. A dishonestly 

misappropriates the property. Has A committed criminal breach of trust? 

Q3. An unintentional and mere accidental omission or commission generally will not stand the test of 

legal scrutiny in establishing a fraud. Comment. 
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FRAUD UNDER SEBI (PROHIBITION OF FRAUDULENT AND UNFAIR TRADE PRACTICES 
RELATING TO SECURITIES MARKET) REGULATIONS, 2003 
 
 “Fraud” includes any act, expression, omission or concealment committed whether in a 
deceitful manner or not by a person or by any other person with his connivance or by his 
agent while dealing in securities in order to induce another person or his agent to deal in 
securities, whether or not there is any wrongful gain or avoidance of any loss, and shall also 
include— 

1. a knowing misrepresentation of the truth or concealment of material fact in order that 
another person may act to his detriment; 

2. a suggestion as to a fact which is not true by one who does not believe it to be true; 
3. an active concealment of a fact by a person having knowledge or belief of the fact; 
4. a promise made without any intention of performing it; 
5. a representation made in a reckless and careless manner whether it be true or false; 
6. any such act or omission as any other law specifically declares to be fraudulent, 
7. the act of an issuer of securities giving out misinformation that affects the market price of 

the security, resulting in investors being effectively misled even though they did not rely on 
the statement itself or anything derived from it  other than the market price. 
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REMEMBER: As per Section 2(60) of the Companies Act, 2013, “Officer who is in default” 
includes, the whole-time director, the KMP, or the persons who were providing directions to 
the company etc. Also, when it comes to issue or transfer of shares, the Registrar and Share 
Transfer Agent or the Merchant Banker is also classified as the officer who is in default. 
  

BRAINSTORMING 
 

Q1. Will Fraud by just one director make other directors liable? 
According to Companies act, in case of default all the directors are held liable. Though non-executive 
directors do not participate in the day to day functioning of the company, however, non-participation 
cannot be a defence. 
 It provides that company and officers in default should be punishable with punishments prescribed. 
however, if any directors, manager or employees prove that the resolution has been passed without 
his knowledge or without his consent then same can be exempted from the punishments provided 
under the Act.  
Though a director can be exempted from the punishment if he had no knowledge about the fraud, it 
becomes difficult to prove how the director was not aware about the functioning of the company 
when the notice of meetings are served to all the directors of the company. SS-1 mandates that the 
draft minutes need to be circulated to all the members of the board of directors and not only to 
those who attended the meeting. The proceedings of the Board can be available even to those who 
did not attend the meeting and they can therefore be considered to be aware of a contravention.  
In such cases attendance registers, minutes, board papers play an important role. These documents 
helps to analyse how many people participated in the meeting, how many members assented to the 
resolution, how many members dissented and so on. Thus, initially all the directors are held liable 
for the fraudulent activities of the company, however if any director proves beyond reasonable doubt 
that he had no knowledge about the act or the act has not been performed with his consent, same 
will be exempted. 
 
Q2. In a fraud by a director is the company fraudster or the victim? 
When directors are acting on behalf of the company, if they deceive third parties, the company will 
also be penalised for this. In most legislations, the sections speaking about the offences by 
companies implicate the company and the officers in default. Although the company might be able 
to recover the loss from the director, this would be at a later stage. Initially, the company will have 
to make good the losses of the third parties or pay the penalties for the violations. 
 
 



  

 
                CS MUSKAN GUPTA 9532064262 | YES ACADEMY, PUNE  8888 235 235 3.1 

SUMMARISED VERSION (CHART FORM)  
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Actions which the authorities take in order to ensure compliance with the provisions of law 
are called as regulatory actions. For example, in order to check whether company is in 
compliance with various provisions of the Act and applicable laws, Registrar is authorized to 
scrutinize the documents filed by the company. The actions taken by the Registrar to ensure 
companies compliance with various laws and regulations, are regulatory actions. 
In order to ensure companies compliance with rules and regulations, The Companies Act, 2013 
empowers the registrar of Companies to call for information, to order an enquiry, to enter 
and search the place or places where the books are kept and etc. and empowers central 
government to order an investigation into the affairs of the company. It gives importance to 
the provisions such as registration, submission of various event-based forms, annual filing and 
annual return and specifies that failure to it, whether intentional or not, would lead to 
regulatory actions. Some of the regulatory actions may be: 

- Call for information 
- Inspection 
- Investigation 
- Inquiry  
- Search and seizure 
- Litigation 
- Arrest 
- Penalty and  
- Punishment. 

 
INSPECTION, INQUIRY AND INVESTIGATION 
 
Inspection, inquiry and investigation are most common form of regulatory actions. Section 
206 to 229 of Companies Act, 2013 deals with inspection, inquiry and investigation amongst 
which section 206 to 208 specifically deals with inspection, inquiry, inspection report and 
search and seizure and section 210 to 229 deals with investigation. 
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PURPOSE OF CONDUCTING INSPECTION 
 
Section 206 does not specify the circumstances or conditions which are required to be 
satisfied to conduct inspection. However, some of the objectives of conducting inspections  
may be following: 

1) To detect any income concealed by providing false accounts. 
2)  To have knowledge about the mismanagement of the business of a company and 

transactions entered into by the company with an intent to defraud creditors, shareholders or 
for any fraudulent or unlawful purposes.  

3) To determine if the statutory auditors have discharged their functions and duties in 
determining the true and fair view of a company’s accounts. 

4) To enable the Government to identify the amount of profits gained but not adequately 
accounted for.  

5) To detect misapplication of funds leading a company in the state of financial crisis.  
6) To keep a watch on performance of a company.  

 
INSPECTION, INQUIRY, INSPECTION REPORT AND SEARCH AND SEIZURE (SECTION 206 
TO 209) 
 

1. INSPECTION 
 

• ORDER OF INSPECTION 
There are three circumstances, where inspection may be ordered:  

1. By Registrar 
2. By Regional Director under power delegated to it by Central Government 
3. By Central Government by a general or special order. 

 
• INSPECTION ORDERED BY REGISTRAR 

 
Inspection may be ordered by the Registrar: 

- If no information or explanation is given to the Registrar within the specified time. 
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- If the Registrar examines the documents, submitted, and is of the opinion that the 
information or explanation furnished is inadequate. 

- If the Registrar is satisfied on examination of the documents furnished that some unlawful 
affairs are conducted in the company and company does not disclose a full and fair 
statement of the information required. 
 

• INSPECTION ORDERED BY REGIONAL DIRECTOR 
 
There are seven regional directors and there is an Inspection unit attached to the office of 
every Regional Director for carrying out the inspection of the books of accounts of 
Companies. The Central Government may after examining report of ROC, direct Regional 
Director to order for inspection of books and papers of a company. 
 

• INSPECTION ORDERED BY CENTRAL GOVERNMENT 
The Central Government may by general or special order authorise any statutory authority to 
carry out the inspection of books of account of a company or class of companies. Such 
inspection may be carried out by any  
statutory authority including SFIO, ICSI, ICAI, SEBI, IRDA, CCI, TRAI, etc. depending upon 
the circumstances of the case. 
 

2. INQUIRY 

 
After inspection of documents registrar may further initiate inquiry if he is satisfied that the 
affairs of the company are being carried on- 

a) for a fraudulent purpose 
b) unlawful purpose 
c) not in compliance with the provision of this Act or  
d) Investor’s grievances not being addressed. 

However, before carrying out any inquiry Registrar should provide a reasonable opportunity of 
being heard to the company. The Registrar shall order inquiry after informing the company of 
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the allegation made against it by a written order and call for information or specification in 
writing within a specified time. 
 

• CONDUCT OF INSPECTION AND INQUIRY 

 
- Registrar has the power to require a company to provide writing information or explanation or 

to produce documents, after examining the documents received by him. 
- Where a Registrar or inspector calls for the books of account or other books and papers it 

shall be duty of every director, officer or other employee of the company to produce all these 
documents to the Registrar or inspector. They have to provide statements, information or 
explanation as the Registrar or inspector may require and should provide all assistance to the 
Registrar or inspector in connection with the inspection. 

- If a company fails to furnish any information or explanation or produce any document, the 
company and every officer of the company, who is in default shall be punishable  

- With imprisonment which may extend to 6 months  
- with a fine which may extend to one lakh rupees and  
- In the case of a continuing failure, with an additional fine which may extend to five hundred 

rupees for every day after the first during which the failure continues. 
- If any director or officer of the company disobeys the direction issued by the Registrar or 

the inspector under this section, the director or the officer shall be punishable 
o  with imprisonment which may extend to one year and 
o  with fine which shall not be less than twenty-five thousand rupees, but which may 

extend to one lakh rupees. 
- If a director or an officer of the company has been convicted of an offence under this 

section, the director or the officer shall  be deemed to have vacated his office and after 
vacation of office he shall be disqualified from holding an office in any company. 

- The Registrar or inspector making an inquiry may: 
a) Make copies of books of account or other books and papers; or 
b) Place any mark of identification on such books in token of the inspection having made. 
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3. INSPECTION REPORT 

 
According to section 208, the Registrar or inspector shall, after the inspection or an 
inquiry, submit a report in writing to the Central Government along with documents, if 
any, and provide a recommendation that further investigation into the affairs of the 
company is necessary giving his reasons in support of the same. 
 

4. SEARCH AND SEIZURE (SECTION 209) 

 

➢ The registrar or inspector may make an application to the special court for obtaining orders 
of search and seizure. Once the orders are obtained they can- 

1. enter and search the place or places where such books or papers are kept; and  
2. Seize such books and papers as he considers necessary after allowing the company to take 

copies of, or extracts from, such books or papers at its cost. 
➢ Special court may pass an order for search and seizure only when it is proved that the 

documents, books or registers of the company may be altered or destroyed. 
➢ The Register or inspector shall return the books and papers within one hundred and eighty 

days after such seizure to the company from whose custody or power such books or papers 
were seized. These books and papers may be called for by the Registrar or inspector for a 
further period of one hundred and eighty days if they are needed again. 

➢ They can take copies or extracts or place identification on such books or documents seized in 
such other manner as he considers necessary. 
 
 
 
 
 
 
 
 
 
 

Q1.  What are the objectives of conducting inspection and who can order inspection under 
Companies Act, 2013? 
Q2. Describe the provisions relating to search and seizure under Companies Act, 2013? 
Q3. When can an inquiry be initiated? 
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INVESTIGATION (SECTION 210 TO 229) 
 
Shareholders have been vested with various rights including the right to elect directors under 
the Companies Act, 2013. However, shareholders are usually not able to exercise their powers 
because they are widely scattered. Such a situation leads to abuse of power by persons in 
control of the affairs of company. It became, therefore, necessary for the Central 
Government to assume certain powers to investigate the affairs of the company in 
appropriate cases particularly where there was reason to believe that the business of the 
 company was being conducted with the intent to defraud its creditors or members or for a 
fraudulent or unlawful purpose. Sections 210 to 229 of the Companies Act, 2013, contain 
provisions relating to investigation of the affairs of the company. 
 

• KINDS OF INVESTIGATION 
 

1. Investigation of the affairs of the company if it is necessary to investigate into the affairs of 
the company in public interest (Section 210) 

2. Investigation on the order of Tribunal. (Section 213) 
3. Investigation about the ownership of a Company (Section 216) 
4. Investigation of the affairs of related companies (Section 219) 
5. Investigation by Serious Fraud Investigation Office directed by Central government under 

(section 212) 
 

• INVESTIGATION OF THE AFFAIRS OF THE COMPANY (SECTION 210) 
 

- Where the Central Government is of the opinion, that it is necessary to investigate into the 
affairs of a company— 

a) After receiving report of the Registrar or inspector; 
b) After a  special resolution is passed by a company that the affairs of the company should 

to be investigated; or 
c) In public interest, 

it may order an investigation into the affairs of the company. 
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- Where an order is passed by a court or the Tribunal in any proceedings before it that the 
affairs of a company needs to be investigated, the Central Government shall order an 
investigation into the affairs of that company. 

- For the purpose of investigation, the Central Government may appoint one or more inspectors 
to investigate the affairs of the company. These inspectors shall report on the affairs of the 
company. 
 

• INVESTIGATION INTO COMPANIES AFFAIRS ON AN APPLICATION MADE BY MEMBERS OR 
OTHER PERSONS (SECTION 213) 
 

1. When an application is made to the Tribunal for passing an order for investigation of affairs 
of the company by following, Tribunal may make an order of investigation: 

a) Company having share capital- not less 100 members or members holding not less than 
one - tenth of the total voting power or 

b) Company not having share capital- not less than one - fifth of the persons on the 
company’s register of members 

2. The tribunal may also pass order for investigation if an application is made by any other 
person provided it is satisfied that: 

a) The business of the company is being conducted with intent to defraud its creditors, 
members or any other person or for a fraudulent or unlawful purpose. 

b) Person concerned in the formation of the company or the management of its affairs have 
been guilty of fraud or other misconduct towards the company or towards its members or, 

c) The members of the company have not been given all reasonable information required to be 
given under the Act. 
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• INVESTIGATION OF OWNERSHIP OF COMPANY (SECTION 216) 
 

- Central Government may appoint inspector and investigate into the ownership of the 
company to determine - 

(a)  Who are or have been financially interested in the success or failure of the company; or 
(b)  Who are or have been able to control or to materially influence the policy of the company; or 
(c)  Who have or had beneficial interest in shares of a company or who are or have been 

beneficial owners of a company. 
- The Central Government shall appoint one or more inspectors if the Tribunal orders for the 

investigation into the affairs of the company regarding membership or any other related 
matter. 
 
 

IMPORTANT 

Where an investigation is ordered by the Central Government , the Central Government may before 

appointing an inspector, require the applicant to give such security not exceeding twenty-five 

thousand rupees  for payment of the costs and expenses of the investigation and such security 

shall be refunded to the applicant if the investigation results in prosecution. 

Security is decided on the basis of following criteria: 

S.No. Turnover as per previous year balance sheet (Rs.) Amount of 

security 

(Rs.) 1 Turnover upto Rs. 50 crore Rs. 10000 

2 Turnover more than Rs. 50 crore and upto 200 crore Rs. 15000 

3 Turnover more than Rs. 200 crore Rs. 25000 
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• INVESTIGATION INTO AFFAIRS OF RELATED COMPANIES (SECTION 219) 
 
Central Government shall appoint Inspector to investigate into the affairs of: 

a) Any other body corporate which is or has been the company’s subsidiary company or holding 
company or a subsidiary of its holding company; 

b) Any other body corporate which is or has been managed by any person as managing director 
or as manager of the company; 

c) Any other body corporate whose Board of Directors comprises nominees of the company or is 
accustomed to act according to the directions or instructions of the company or any of its 
directors; or 

d) Any person who is or has at any relevant time been the company’s managing director or 
manager or employee. 
However, this investigation is in continuation of on going investigation under sections 210, 
212 and 213. 
 

• INVESTIGATION INTO AFFAIRS OF A COMPANY (SECTION 212) 
 

- Central government can order an investigation under section 212 in addition to section 210. 
The Central Government may by order assign investigation into the affairs of a company –  

1. On receipt of a report of the Registrar or inspector under Section 208 
2. On intimation of a Special Resolution passed by a company that its affairs are required to be 

investigated 
3. In the public interest 
4. On request from any department of Central Government or State Government. 
- Once, a case has been assigned to the Serious Fraud Investigation Office, the case shall not 

investigated by any other department of Central Government or State Government and all 
existing investigation shall also be transferred to the Serious Fraud Investigation Office. 

- The Investigation Officer (IO) of the Serious Fraud Investigation Office has power of 
inspector under Section 217 and the company and its officers and employees, who are or have 
been in employment of the company shall be responsible to provide all information, 
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explanation, documents and assistance to the Investigating Officer as he may require for 
conduct of the investigation. 

- No person accused of any cognizable offence shall be released on bail or on his own bond 
unless – the Public Prosecutor has been given an opportunity to oppose the application for 
such release; and where the Public Prosecutor opposes the application, the court is satisfied 
that there are reasonable grounds for believing that he is not guilty of such offence and that 
he is not likely to commit any offence while on bail.  

- A person, who, is under the age of sixteen years or is a woman or is sick or infirm, may be 
released on bail, if the Special Court so directs. The Special court shall not take cognizance 
of any office except only upon a complaint in writing made by –  

a) The Director, Serious Fraud Investigation Office; or  
b) Any officer of the Central Government authorised by a general or special order in writing in 

this behalf 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

HISTORY OF SFIO 

• SFIO was introduced under Companies Act, 2013 by virtue of recommendations of JJ Irani 

Committee. The SFIO consists of experts in the field of accountancy, forensic auditing, law, 

information technology, investigation, company law, capital market and taxation for detecting 

and prosecuting white-collar crimes/ frauds. It normally took up only those cases for 

investigation which are characterized by:  

a) Complexity and having inter-departmental and multi-disciplinary complex situation;  

b) Substantial involvement of public interest and; 

c) The possibility of investigation leading to or contributing towards a clear improvement in 

systems, laws or procedures. 

• The SFIO shall investigate serious cases of fraud received from Department of company 

Affairs. 
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PROCEDURE AND POWERS OF INSPECTOR 

 
- Inspector may ask body corporates to produce books and papers necessary for the purpose of 

investigation. 
- It shall be duty of all past and present officers, other employees and agents of a 

company or body corporate or a person under investigation to preserve and to produce all 
books and papers of the company or relating to the company and give all assistance in 
connection with the investigation to an inspector. 

- If any person fails or refuse - 
a. To produce to an inspector or authorised person any book or paper 
b. To furnish any information 
c. To appear before the inspector personally when required to do so or to answer any question 

which is put to him by the inspector; 
d. To sign the notes of any examination, 

He shall be punishable 
a) with imprisonment for a term which may extend to six months and 
b) with fine which shall not be less than twenty five thousand rupees but may extend to 

one lakh rupees and also with a further fine which may extend to two thousand rupees for 
every day after the first during which the failure or refusal  
continues 

• According to Rule 3, the Central Government may appoint persons having expertise in 
the fields of investigations, cyber forensics, financial accounting, management 
accounting, cost accounting and any other fields as may be necessary for the efficient 
discharge of Serious Fraud Investigation Office (SFIO) functions under the Act. The 
Director shall be an officer not below to the rank of a Joint Secretary having knowledge 
and experience in dealing with matters relating to corporate affairs. The Central 
Government may appoint such experts and other officers and employees in the Serious 
Fraud Investigation Office as it considers necessary for the efficient discharge of its 
functions under this Act. 
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- If any director or officer of the company disobeys the direction issued by the Registrar or the 
inspector, the director or the officer shall be punishable with 

a)  imprisonment which may extend to one year and  
b) with fine which shall not be less than twenty - five thousand rupees but which may 

extend to one lakh rupees. 
- Power of inspectors are similar to power of civil courts under civil procedure code, 1908, in 

respect of following matters: 
a. The discovery and production of books of account and other documents, at such place and 

time as may be specified by such person; 
b. Summoning and enforcing the attendance of persons and examining them on oath; and 
c. Inspection of any books, registers and other documents of the company at any place. 

- The inspector shall not keep books and papers for more than one hundred eighty days and 
returns the same to the company, body corporate, firm or individual by whom or on whose 
behalf the books and papers were produced. 
This initial period may be extended to one hundred and eighty days by an order in writing. 
 
 
 
 
 
 
 
 
 
 

• PROTECTION OF EMPLOYEES DURING INVESTIGATION 
 

- Company cannot discharge or suspend any employee, punish, whether by removal or reduction 
in rank or otherwise change the terms of employment to his disadvantage, without the 
approval of the Tribunal.  

Letter of request from India / to India 
From India: when an application is made by the inspector to the competent court, court may 
issue a letter to a authority outside India asking them to examine orally any person who knows 
the facts of the case, to record his statement during examination, to ask such person to provide 
any other evidence and forward all such evidences taken by such person  to an authority in India. 
To India: when a request is made by any authority outside India, then central Government may 
or may not approve such request and forward the application to the Courts who may then 
examine any person, record his statement and present the same to the CG who may then 
forward it to the appropriate authority outside India. 
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- Company is required to make an application to the Tribunal for seeking approval. However, if 
the Tribunal fails to respond within a period of 30 days, company can proceed with their 
actions. 

- If at all company is not satisfied with the objection raised by the Tribunal, it may within a 
period of 30 days from the date of receiving the notice, make an appeal to the Appellate 
Tribunal. 

 
• SEIZURE OF DOCUMENTS BY INSPECTOR 

 
If at all during investigation inspector is of the opinion that the documents, books or papers 
of the company or related company, can be destroyed or altered, the investigator may enter 
the place where the books are kept and seize such documents until the completion of 
investigation.  
The inspector shall keep in his custody the books and papers seized up to the conclusion of 
the investigation as he considers necessary and thereafter shall return the same to the 
person from whose custody or power they were seized. 
 

• FREEZING OF ASSETS OF THE COMPANY ON INQUIRY AND INVESTIGATION 
 

- The Tribunal may freeze the assets of the company or may direct that the removal, transfer 
or disposal shall not take place for the period not exceeding three years on: 

1. A reference made to it by the Central Government 
2. In connection with inquiry and investigation of the affairs of the Company 
3. A complaint made by the members under section 244 
4. A creditor having one lakh amount outstanding against the company or 
5. Any application received on reasonable grounds. 
➢ However, the tribunal will pass such orders, if it appears that the removal, transfer or 

disposal of funds, assets, properties of the company will prejudice the interest of 
shareholders, company and directors. 

➢ In case of contravention of this order: 
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1. The company shall be punishable with fine which shall not be less than one lakh rupees but 
which may extend to twenty-five lakh rupees and  

2. Every officer of the company who is in default shall be punishable with imprisonment for a 
term which may extend to three years or with fine which shall not be less than fifty 
thousand rupees but which may extend to five lakh rupees, or with both. 

 
• IMPOSITION OF RESTRICTION UPON SECURITIES 

 
- Tribunal may impose certain restrictions on the securities, for not more than 3 years, if 

tribunal is of the opinion that there are certain facts about the securities which needs to be 
searched and such facts cannot be found out unless certain restrictions are imposed on the 
securities. 

- In case of contravention of this order: 
1. The company shall be punishable with fine which shall not be less than one lakh rupees but 

which may extend to twenty-five lakh rupees and  
2. Every officer of the company who is in default shall be punishable with imprisonment for a 

term which may extend to three years or with fine which shall not be less than fifty 
thousand rupees but which may extend to five lakh rupees, or with both. 

 
• INSPECTOR’S REPORT 

 
- Inspectors appointed for the purpose of conducting investigation may form their report and 

submit the same to the Central Government. However, this report is different from the 
report made by the Inspector’s of Serious Fraud Investigating Office. 

- Members, creditors or any other person whose interest is likely to be affected may obtain a 
copy of the report by making an application to the Central Government. 

- This report is admissible as evidence in the Court 
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• EXPENSES OF INVESTIGATION 
 
Any expenses incurred by the Inspector shall first be borne by the Central Government but 
shall be reimbursed as mentioned below: 

i. Any person convicted on a prosecution instituted or who is ordered to pay damages or restore 
any property would reimburse the expenses. 

ii. Any company or body corporate in whose name proceedings are brought to the extent of the 
amount or value of any sums as a result of such proceedings. 

iii. If a prosecution is not instituted, the company, body corporate or applicants would reimburse 
the expenses. 
 
 

FOLLOW UP 
ACTIONS 

1. CRIMINAL PROSECUTION: Central Government 
may prosecute anybody on the basis of 
Inspector’s report. 

2. DISGORGEMENT: 
Disgorgement is the act of 
giving up profits obtained 
illegally. The purpose of such 
a remedy, as in securities 
cases, is to deprive the 
wrongdoer of his or her ill-
gotten gains. 
Central government makes 
an application to the 
Tribunal to pass orders of 
disgorgement of assets, cash 
or properties obtained 
through illegal means. 

3. WINDING UP 
On the basis of the 
report, Central 
Government may present 
to the Tribunal: 
a. petition for winding up 

of the company; or 
body corporate on the 
ground that it is just 
and equitable that it 
should be wound up; 
or 

b. under Section 241; or 
c. both. 
 

4. WINDING UP PROCEEDING FOR 
RECOVERY 
Central Government may itself bring 
proceeding for winding up in the 
name of body corporate 

a. for the recovery of damages in 
respect of any fraud or other 
misconduct in connection with 
the promotion or formation or 
the management of the affairs 
of such company;  
 or 

b. for the recovery of any property 
of the company or body 
corporate which has been 
misapplied or  
wrongfully retained. 
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• PREPARATION BY COMPANY SECRETARY TO FACE INVESTIGATION 
 
Before an inspector commences investigation into the affairs of a company, it is advisable 
for the Secretary to prepare a report touching upon various aspects of the activities of his 
company particularly those transactions in respect of which fraud or misfeasance or 
mismanagement is alleged. This exercise will enable the secretary to handle the investigation 
into the affairs of his company with courage and confidence. 
The aspects which should be considered by the secretary include: 

1. Basic information about the company – Name of the company; date of incorporation; 
location of the registered office, branches, factories and other offices; status of the company 
– public or private; objects of the company – capital structure; voting rights attached to the 
shares; 

2. Business activities – Nature of existing business, licensed and installed capacities, expansion 
programme and sources of finance, 

Important: 

1. No investigation against the company will be suspended or stopped based on the fact that: 
1. an application has been made under section 241 
2. the company has passed a special resolution for winding up 
3. any other winding up proceeding is pending before the tribunal 

If any order for winding up is passed by the Tribunal, the the inspector shall inform the Tribunal 
about the pendency of the investigation proceeding before him and the Tribunal shall pass such 
order as it may deem fit. 
2. The Tribunal or Central Government or Registrar or inspector shall not require any disclosure - 

a. by a legal advisors of any privileged communication except the name and address of his 
client; or 

b. by the bankers. 
3. Where a person who is required to provide an explanation or make a statement during the 
course of inspection, inquiry or investigation, or an officer or other employee of a company or other 
body corporate which is also under investigation, makes any false statements, provides false 
explanation, destroys any documents and makes false entry in documents should be punishable 
under section 447. 
4. No firm, body corporate or other association shall be appointed as an inspector. 
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3. Debentures, bank finance and deposits. 
4. Foreign collaboration agreements. 
5. Management—Brief history of past management set up; existing management set up; 

composition of Board of Directors; whether the terms and conditions of the appointment of 
managerial personnel are being adhered to; details regarding appointment of directors and 
their relatives to an office or place of profit. 

6. Whether all the statutory registers including minute’s books are being maintained up-to-
date?  

7. Whether the internal checks and internal control system is being properly followed? 
8. Working results and financial position – General assessment of working of the company, 

evaluation of the level of performance and efficiency of the management, a review of the 
profits of the company, performance data, financial position of the company in the context 
of its working results for the last three years. 

9. Compliance by the company and its officers with the provisions of the Companies Act, 
1956/2013. 

10. Compliance with the provisions of other Acts applicable to the company. 
11. Whether the loans taken and loans advanced to Directors, the firms in which they are 

partners or companies in which they are Directors are in accordance with the provisions of 
the Act. 

12. The investments made by the company. 
13. Sole selling agency agreement. 
14. Instance of mismanagement and other irregularities. 
15. Acquisition/disposal of substantial assets. 
16. A scrutiny of abnormal/heavy expenditure items.  
17. Complaints, if any, against the company and its management and steps taken to redress 

them. 
18. Brief particulars of the litigations against the company and the reasons thereof. 
19. Management’s relations with the employees and labour. 
20. Shareholders—Instance of oppression of minority shareholders, allegations of non-receipt of 

dividend, notices of meetings, accounts, share certificates, etc.; illegal forfeiture of shares, 
etc. and steps taken to redress Investors, complaints. 



  

 
                CS MUSKAN GUPTA 9532064262 | YES ACADEMY, PUNE  8888 235 235 3.19 

21. Auditors—Name and address of Statutory auditors, Secretarial Auditor and Cost Auditor, 
compliance as per the provisions of Companies Act, 2013. 
 
 
 
 
 

• INVESTIGATIONS PROCEDURE BY SEBI UNDER SEBI ACT 
 

1. Section 11 C 
• Section 11C of the Act provides that where SEBI has reasonable ground to believe that : 
a) The transactions in securities are being dealt in a manner detrimental to the investors or 

the securities market; or 
b) Any intermediary or any person associated with the securities market has violated any of the 

provisions of this Act or the rules or the regulations made or directions issued by SEBI 
it may, direct any officer not below the rank of Division Chief (hereinafter referred to as 
the “Investigating Authority”) to investigate the affairs of intermediary or persons associated 
with the securities market or any other person and to report to the Board. 

• It is the duty of every manager, officer and other employee of the company and every 
intermediary or every person associated with the securities market to preserve and to produce 
all the books, registers and other documents related to company to the investigating 
authority. 

• If any person fails or refuses to produce any book, register, other document or to appear 
before the Investigating Authority personally or to answer any question which is put to him 
by the Investigating Authority, he shall be punishable with 

• Imprisonment for a term which may extend to one year, or  
• With fine, which may extend to one crore rupees, or  
• With both, and also  
• With a further fine which may extend to five lakh rupees for every day after the first 

during which the failure or refusal continues. 

Q1. When can an order of investigation be passed by Central Government? 
Q2. What are the powers of inspector for conducting investigation under Companies Act 2013? 
Q3. What is the protection provided to employee’s during investigation? 
Q4. What are the grounds for freezing the assets of the company? 



  

 
                CS MUSKAN GUPTA 9532064262 | YES ACADEMY, PUNE  8888 235 235 3.20 

• Where in the course of an investigation, the Investigating Authority has reasonable ground to 
believe that the books, registers, other documents and record of any intermediary or any 
person associated with securities market in any manner may be destroyed and altered, the 
Investigating Authority may make an application to the Magistrate or Judge, as may be 
notified by the Central Government for an order for the seizure of such books, registers, 
other documents and records. 

• After considering the application and hearing the Investigating Authority, if  
necessary, the Magistrate or Judge of the Designated Court, by order, authorize the 
investigating authority - 

a. to enter, with such assistance, as may be required, the place or places where such books, 
registers, other documents and record are kept. 

b. to search that place or those places in the manner specified in the order and. 
c. to seize books, registers and other documents and records, it consider necessary for the 

purpose of the investigation. 
• However, the Magistrate or Judge of the Designated Court shall not authorize seizure of 

books, registers, other documents and record of any listed public company or a public 
company which intends to get its securities listed on any recognized stock exchange unless 
such company indulges in insider trading or market manipulation. 

• The Investigating Authority may keep in its custody any books, registers, other  
documents and record produced for six months and shall return the same to any person by 
whom or on whose behalf the books, registers, other documents and record are produced. 
 

2. Section 11D  
• Deals with the cease and desist powers of SEBI. If SEBI finds, after making an inquiry, 

that any person has violated, or is likely to violate any provisions of this Act, or any rules or 
regulations, it may pass an order requiring such person to cease and desist from committing 
or causing such violation. 

• SEBI shall not pass such order in respect of any listed public company or a public company 
which intends to get its securities listed on any recognized stock exchange unless SEBI has 
reasonable grounds to believe that such company has indulged in insider trading or market 
manipulation. 
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SEBI (PROHIBITION OF FRAUDULENT AND UNFAIR TRADE PRACTICES RELATING TO 
SECURITIES MARKET) REGULATIONS, 2003 
 

- Where the appointing authority has reasonable ground to believe that—  
(a) The transactions in securities are dealt in a manner detrimental to the investors or the 

securities market;  
(b)  Any intermediary or any person associated with the securities market has violated any of the 

provisions of the Act or the rules or the regulations,  
It may direct any officer not below the rank of Division Chief (hereinafter referred to as 
the “Investigating Authority”) to investigate the affairs of intermediary or persons associated 
with the securities market and report to the Board in the manner provided in section 11C of 
the Act. 

- However, without prejudice to the provisions contained under section 11 Board can pass 
following orders: 

a) suspend the trading of the security found to be or prima facie found to be involved in 
fraudulent and unfair trade practice in a recognized stock exchange 

b) restrain persons from accessing the securities market and prohibit any person associated with 
securities market to buy, sell or deal in securities 

c) suspend any office-bearer of any stock exchange or self-regulatory organization from holding 
such position 

d) impound and retain the proceeds or securities in respect of any transaction which is in 
violation or prima facie in violation of these regulations 

e) direct and intermediary or any person associated with the securities market in any manner 
not to dispose of or alienate an asset forming part of a fraudulent and unfair transaction; 

f) require the person concerned to call upon any of its officers, other employees or 
representatives to refrain from dealing in securities in any particular manner 

g) prohibit the person concerned from disposing of any of the securities acquired in 
contravention of these regulations 

h) direct the person concerned to dispose of any such securities acquired in contravention of 
these regulations, in such manner as the Board may deem fit, for restoring the status quo 
ante 
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- The Board shall issue a press release in respect of any final order passed in at least two 
newspapers of which one shall have nationwide circulation and shall also put the order on the 
website of the Board. 
 
SEBI (PROCEDURE FOR HOLDING INQUIRY AND IMPOSING PENALTIES) RULES, 1995 
 

- Whenever the Board is of the opinion that there are grounds for adjudging under any of the 
provisions in Chapter VI-A of the Act, it may appoint any of its officers not below the rank 
of Division Chief to be an adjudicating officer for holding an inquiry for the said purpose. 
 

• PROCESS FOR CONDUCTING INQUIRY 
 

- While holding an inquiry a show cause notice has to be issued to such person requiring him 
to show cause why an inquiry should not be conducted against him, within 14 days from the 
date of receiving the notice and notice should clearly specify the offence that has been 
committed. 

- If, after showing the cause, the Board or the adjudicating officer is of the opinion that an 
inquiry should be held, he shall issue a notice fixing a date for the appearance of that person 
either personally or through his lawyer or other authorised representative. 

- On the date fixed, the Board or the adjudicating officer shall explain to the person or his 
lawyer or authorised representative, the offence, alleged to have been committed by such 
person indicating the provisions of the Act, rules or regulations in respect of which 
contravention is alleged to have taken place. 

- The Board or the adjudicating officer shall give an opportunity to such person to produce 
such documents or evidence as he may consider necessary for the inquiry. 

- While holding an inquiry under this rule the Board or the adjudicating officer shall have the 
power to summon and enforce the attendance of any person acquainted with the facts and 
circumstances of the case to give evidence or to produce any document which, in the opinion 
of the Board or the adjudicating officer, may be useful for or relevant to, the subject-matter 
of the inquiry. 
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- If any person fails, neglects or refuses to appear as required by sub-rule (3) before the 
Board or the adjudicating officer, the Board or the adjudicating officer may proceed with the 
inquiry in the absence of such person after recording the reasons for doing so. 
 

• ORDER OF THE BOARD OR ADJUDICATING AUTHORITY 
 

- After examination of evidences if Board or authorities are of the opinion that person is guilty 
then they may impose penalties as provided in the respective sections. However, before 
imposing penalties they will take following factors into consideration: 

i. The amount of disproportionate gain or unfair advantage, wherever quantifiable, made as a 
result of the default. 

ii. The amount of loss caused to an investor or group of investors as a result of the default.  
iii. The repetitive nature of the default. 

- The Board or the adjudicating officer who has passed an order, may rectify any error 
apparent on the face of record (any typographical error) on such order, either on its own 
motion or where such error is brought to his notice by the affected person within a period 
of fifteen days from the date of such order. 

- Copy of an order will be sent to both the parties.  
- A notice or an order issued under these rules shall be served on the person in the following 

manner: 
a) By delivering it to that person or his duly authorised agent ; 
b) By sending it to the person by fax or electronic mail or courier or speed post or registered 

post to the address of his place of residence or his last known place of residence or the 
place where he carried on, or last carried on business. 

c) If it cannot be served under clause (a) or clause (b), by affixing it on the outer door or 
some other conspicuous part of the premises in which that person resides or is known to 
have last resided, or carried on business. 

d) If it cannot be affixed on the outer door as per clause (c), by publishing the notice in at 
least two newspapers, one in a English daily newspaper having nationwide circulation and 
another in a newspaper having wide circulation published in the language of the region where 
that person was last known to have resided or carried on business. 
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INVESTIGATION UNDER FOREIGN EXCHANGE MANAGEMENT ACT (FEMA) 
 

- Under FEMA Central Government establishes Directorate of Enforcement with directors and 
other officers, who investigates if there is contravention under section 13 of the Act. The 
Central Government may also, authorise any officer or class of officers in the Central 
Government, State Government or the Reserve Bank, not below the rank of an Under 
Secretary to the Government of India to investigate any contravention referred to in section 
13. 
 

• POWER OF OFFICERS 
 

1) The officers shall exercise the like powers which are conferred on income-tax authorities 
under the Income-tax Act, 1961 and shall exercise such powers, subject to such limitations 
laid down under that Act. (Powers of income tax authorities have been discussed in detail 
further). 

- Where any document is produced or seized during investigation or has been received from  
any place outside India, the Adjudicating authority shall: 

POWER OF INSPECTION OF RBI 
RBI has power to make inspection 

a) Of any non-banking institution, including a financial institution, for the purpose of verifying the 

correctness or completeness of any statement, information or particulars furnished to the Bank 

or for the purpose of obtaining any information or particulars. 

b) Of any non-banking institution being a financial institution, if the Bank considers it necessary or 

expedient to inspect that institution. 

 It shall be the duty of every director or member of any committee or other body for the time being 

vested with the management of the affairs of the non-banking institution or other officer or 

employee thereof to produce to the inspecting authority all such books, accounts and other documents 

as may be required. 
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a) presume, that the signature and every other part of such document have been signed by or is 
in the handwriting of, that particular person. 

b) presume, unless the contrary is proved, the truth of the contents of such document. 
c) admit the document in evidence despite the fact that it is not duly stamped, if such 

document is admissible in evidence; 
- Section 42 of the Act deals with contravention of the provisions of the Act by the 

Companies and provides that where the person committing the contravention of the Act or 
Rules happened to be a company, every person who at the time the contravention was 
committed, was in charge of and was responsible to the company for the conduct of the 
business of the company shall be deemed to be guilty of the contravention and liable to be 
proceeded against and punished accordingly.  
However, no such persons shall be deemed to be guilty of committing any offence if he 
proves that such contravention took place without his knowledge or that he exercised 
adequate steps to prevent such contravention. 
In case the contravention is committed by a company and it is proved that such 
contravention is committed with the knowledge and consent or due to the neglect on the 
part of any director, manager or secretary or other officer of the company, they will also be 
deemed to be guilty of contravention and liable to be proceeded against and punished 
accordingly. 
 
INVESTIGATION UNDER FOREIGN CONTRIBUTION AND (REGULATION) ACT (FCRA) 
 

- If the Central Government has any reason to suspect that any provision of this Act has been 
or is being, contravened by - 

• any political party; or 
• any person; or 
• any organisation; or 
• any association, 

it may, by general or special order, authorise a Gazetted Officer, holding a Group A post 
under the Central Government to inspect any account or record maintained by such political 
party, person, organisation or association. 
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• The Inspection officer has the power to call for such other information as may be required 
for the purpose of inspection. It is duty of the political party, organization, individual or 
association to provide required information to the inspector. 

- If a prohibitory order is served on any person and such person pays, delivers or transfers or 
otherwise deals with any article or currency or security in contravention of such prohibitory 
order he shall be punishable with  

a) imprisonment for a term which may extend to three years, or  
b) with fine, or  
c) with both or, 
d) an additional fine equivalent to the market value of the article or the amount of the 

currency or security in respect of which the prohibitory order has been contravened by him. 
- If any person accepts or assists any person, political party or organisation in accepting any 

foreign contribution or any currency or security from a foreign source, in contravention of any 
provision of this act, he shall be punishable  

a) with imprisonment for a term which may extend to five years, or  
b) with fine, or 
c) with both 
- If, after inspection of an account or record, the inspecting officer has any reasonable cause 

to believe that any provision of this Act or of any other law relating to foreign exchange has 
been contravened he may seize such account or record and produce the same before the 
court, authority or Tribunal in which any proceeding is brought for such contravention. 

- The authorised officer shall return such account or record to the person from whom it was 
seized if no proceeding is brought within six months from the date of such seizure. 

- If any article or currency which is seized is obtained through contravention, then same will 
be confiscated.  

- Any person aggrieved by any order of confiscation may prefer an appeal,  
i. Where the order has been made by the Court of Session- to the High Court to which such 

Court is subordinate; 
ii. Where the order has been made by any officer specified- to the Court of Session. 

 within one month from the date of communication to such person of the order. 
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- Further the appellate court may, if it is satisfied that the appellant was prevented by 
sufficient cause from preferring the appeal within the said period of one month, allow such 
appeal to be preferred within a further period of one month, but not thereafter. 

i. where the person committing the contravention of the Act or Rules happened to be a 
company, every person who at the time the contravention was committed, was in charge of 
and was responsible to the company for the conduct of the business of the company shall 
be deemed to be guilty of the contravention and liable to be proceeded against and 
punished accordingly. However, no such persons shall be deemed to be guilty of committing 
any offence if he proves that such contravention took place without his knowledge or that 
he exercised adequate steps to prevent such contravention. 
In case the contravention is committed by a company and it is proved that such 
contravention is committed with the knowledge and consent or due to the neglect on the 
part of any director, manager or secretary or other officer of the company, they will also be 
deemed to be guilty of contravention and liable to be proceeded against and punished 
accordingly. 

- Any offence except those punishable only with imprisonment shall be compounded by the 
authorities appointed by the Central Government. However, if any second or subsequent 
offence is committed within 3 years from the day of compounding then same will not be 
compounded. 
 

• INQUIRY BY COMPETITION COMMISSION OF INDIA 
 

- The Commission may inquire if there is contravention of the provisions of the act on its own 
motion or on – 

a. receipt of any information from any person, consumer or their association or trade 
association; or 

b. a reference made to it by the Central Government or a State Government or a statutory 
authority. 

- Competition act strictly prohibits anti-competitive agreements and abuse of dominant 
position 
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1) ANTI COMPETITIVE AGREEMENTS 

Anti-competitive agreements are those agreements which have appreciable adverse effect on 
the competition. Act provides that no enterprise or association of enterprises or person or 
association of persons shall enter into any agreement in respect of production, supply, 
distribution, storage, acquisition or control of goods or provision of services, which causes or is 
likely to cause an appreciable adverse effect on competition within India. 

 

How to determine appreciable adverse effect 
Commission while determining appreciable adverse effect on competition will take into 
consideration following factors: 

(a) creation of barriers to new entrants in the market; 
(b)  driving existing competitors out of the market; 
(c) foreclosure of competition by hindering entry into the market 
(d) accrual of benefits to consumers; 
(e) improvements in production or distribution of goods or provision of services; or 

 

2) DOMINANT POSITION 
Competition act strictly prohibits abuse of dominance. However, in order to analyse whether an 
enterprise possesses a dominating position, following factors have to be taken into consideration: 
(a) market share of the enterprise;  
(b) size and resources of the enterprise;  
(c) size and importance of the competitors;  
(d) economic power of the enterprise including commercial advantages over competitors;  
(e) vertical integration of the enterprises or sale or service network of such enterprises;  
(f) dependence of consumers on the enterprise;  
(g) monopoly or dominant position whether acquired as a result of any statute or by virtue of 
being a Government company or a public sector undertaking or otherwise;  
(h) entry barriers including barriers such as regulatory barriers  
(i) countervailing buying power;  
(j) market structure and size of market;  
(k) social obligations and social costs;  
(l) relative advantage, by way of the contribution to the economic development 
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RELEVANT MARKET 
 
For determining whether a market constitutes a “relevant market”, the Commission shall 
have due regard to the “relevant geographic market’’ and “relevant product market”. 
 
 
 
  
 
     
 
 

 
 
• INQUIRY INTO COMBINATION BY COMMISSION 

 
- According to Section 20(1), the Commission may, upon its own knowledge or information 

relating to acquisition referred to in clause (a) of section 5 or acquiring of control referred to 
in clause (b) of section 5 or merger or amalgamation referred to in clause (c) of that 
section, inquire into whether such a combination has caused or is likely to cause an 
appreciable adverse effect on competition in India. 

- According to Section 20(2), the Commission shall, on receipt of a notice under sub-section 
(2) of section 6, inquire whether a combination referred to in that notice or reference has 
caused or is likely to cause an appreciable adverse effect on competition in India. 

- Limitation on inquiry into combination: The Commission shall not initiate any inquiry after 
the expiry of one year from the date on which such combination has taken effect. 

- Determining appreciable adverse effect: For the purposes of determining whether a 
combination would have the effect of or is likely to have an appreciable adverse effect on 
competition in the relevant market, the Commission shall have due regard to all or any of 
the following factors, namely: – 
  

RELEVANT GEOGRAPHIC MARKET 
The Commission shall, while 
determining the “relevant geographic 
market”, have due regard to all or any 
of the following factors, namely: –  
(a) regulatory trade barriers;  
(b)local specification requirements;  
(c) national procurement policies;  
(d) adequate distribution facilities;  
(e) transport costs 

RELEVANT PRODUCT MARKET 
The Commission shall, while determining the 
“relevant product market”, have due regard to all 
or any of the following factors, namely: –  
(a) physical characteristics or end-use of goods;  
(b) price of goods or service;  
(c) consumer preferences; 
(d) exclusion of in-house production; 
(e) existence of specialised producers; and 
(f) classification of industrial products 
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a) actual and potential level of competition through imports in the market  
b) extent of barriers to entry into the market 
c) level of combination in the market 
d) degree of countervailing power in the market 
e) likelihood that the combination would result in the parties to the combination being able to 

significantly and sustainably increase prices or profit margins 
f) extent of effective competition likely to sustain in a market 
g) extent to which substitutes are available or arc likely to be available in the market 
h) market share, in the relevant market, of the persons or enterprise in a combination, 

individually and as a combination 
i) likelihood that the combination would result in the removal of a vigorous and effective 

competitor or competitors in the market 
j) nature and extent of vertical integration in the market 
k) possibility of a failing business 
l) nature and extent of innovation 
m) relative advantage, by way of the contribution to the economic development, by any 

combination having or likely to have appreciable adverse effect on competition 
n) whether the benefits of the combination outweigh the adverse impact of the combination, if 

any. 
 

• INVESTIGATION BY DIRECTOR GENERAL 
 

- Director General, if asked by the commission, may assist the commission in investigating into 
any contravention of the provisions of this Act or any rules or regulations. Director General 
have all the powers as are conferred upon the Commission. The Commission shall have the 
same powers as with Civil Court under the Code of Civil Procedure, namely: 
(a) Summoning and enforcing the attendance of any person and examining him on oath; 
(b) Requiring the discovery and production of documents;  
(c) Receiving evidence on affidavit;  
(d) Issuing commissions for the examination of witnesses or documents; 
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INCOME TAX ACT 
 

• POWER TO CALL FOR INFORMATION 
 
The Assessing Officer, the Deputy Commissioner (Appeals), the Joint Commissioner or the 
Commissioner (Appeals) may: 

1. Require any firm to provide information relating to names and addresses of the partners of 
the firm. 

2. Require any HUF to provide information relating to names and addresses of the managers 
and partners of the family. 

3. Require any assessee to furnish a statement of the names and addresses of all persons to 
whom he has paid rent, interest, commission etc, in any previous year. 

4. Require any dealer, broker or agent or any person concerned in the management of a stock or 
commodity exchange to furnish a statement of the names and addresses of all persons to 
whom he or the exchange has paid any sum in connection with the transfer. 

5. Require any person, including a banking company, to furnish information in relation to such 
points or matters, or to furnish statements of accounts and affairs verified in the manner 
specified by the Assessing Officer. 
 

• POWER SIMILAR TO CIVIL COURTS 
 

- The Income Tax authorities shall have the same powers as are vested in a court under the 
Code of Civil Procedure: —  

a) Summoning and examining witnesses on oath;  
b) Issuing commissions; 
c) Issuing inquiries 
d) Discovery or production of books of account and other documents 
e) Enforcing the attendance of any person, including any officer of a banking company and 

examining him on oath; 
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• POWER OF SEARCH AND SEIZURE 
 

- Search and seizure may take place where the Income Tax authorities’ reason to believe that- 
a) Any person to whom summons were issued has failed to produce books of account or other 

documents as required by summons or notice, or 
b) Any person to whom summons were issued would not, produce any books of account or other 

documents which will be useful for, or relevant to, any proceeding, 
c) Any person is in possession of any money, bullion, jewellery or other valuable article or thing 

and it represents either wholly or partly income or property. 
- These officers may – 
a) Enter and search any building, place, vessel, vehicle or aircraft where he has reason to 

suspect that books or documents are kept 
b) Open the lock of any door, box, locker, safe, almirah for exercising the powers conferred 
c) Seize any such books of account, other documents, money, bullion, jewellery or other valuable 

article or thing found as a result of such search, except when bullion, jewellery or other 
valuable article are stock-in-trade of the business 

d) Place marks of identification on any books of account or other documents  
e) Make a note of any such money, bullion, jewelry or other valuable article or thing. 
- The authorised officer shall make a reference to a Valuation Officer who will estimate the 

fair market value of the property in the manner provided under that section and submit a 
report of the estimate to the said officer within a period of sixty days from the date of 
receipt of such reference. 

- If any person is not satisfied with the orders of search and seizure, he may make an 
application to the Board and Board may pass necessary orders. 

- Interest on assets seized: The Central Government shall pay simple interest at the rate of 
one-half per cent for every month or part of a month on the amount by which the aggregate 
amount of money seized and Such interest shall run from the date immediately following the 
expiry of the period of one hundred and twenty days from the date on which the last of the 
authorisations for search under section 132 or requisition under section 132A was executed to 
the date of completion of the assessment under section 153A. 
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• ORDER NOT TO REMOVE 
 
If it not possible to take physical possession of any valuable thing and remove it to a 
valuable place due to its volume, weight etc, then authorised officer may serve an order on 
the owner or any person who is in immediate possession or control of that property, that he 
shall not remove or deal with it without the permission of authority. 
 

• POWER OF SURVEY 
 

- An income-tax authority may enter –  
(a) any place within the limits of the area assigned to him, or  
(b) any place occupied by any person in respect of whom he exercises jurisdiction, or  
(c) any place in respect of which he is authorised for the purposes of this section by such 
income-tax authority. 

- An income-tax authority may enter any place of business or profession only during the hours 
at which such place is open for the conduct of business or profession and, in the case of any 
other place, only after sunrise and before sunset. 
 

• POWER TO COLLECT CERTAIN INFORMATION 
 
Income tax authorities may enter any building or place to collect any useful information only 
during hours it is open for the conduct of business profession and make it available to the 
assessing officer. 

 
• EXTENSION OF JURIDICTION 

 
Where the officer knows that he does not have jurisdiction over the person and any delay in 
getting authorization from the authorities would prejudice the interest of the authorities, 
then he may be competent to exercise powers. 
Where the authorised officer had no jurisdiction, then any valuable article or thing seized 
shall be handed over by the authorised officer to the Assessing Officer having jurisdiction, 
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within a period of sixty days from the date on which the last of the authorisations for 
search was executed. 
 

• PRESUMPTION ABOUT BOOKS 
 
Where any books of account, other documents, money, bullion, jewellery or other valuable 
article or thing are found in the possession or control of any person in the course of a 
search, it may be presumed –  

1. That such books of account, other documents, money, bullion, jewellery or other valuable 
article or thing belong or belongs to such person;  

2. That the contents of such books of account and other documents are true ; and 
3. That the signature and every part of books of account and other documents are in that 

person’s handwriting. 
 
GOODS AND SERVICE TAX ACT 
 

- Where the proper officer, not below the rank of Joint Commissioner, has reasons to 
believe that - 

(a)  a taxable person 
a. has suppressed any transaction relating to supply of goods or services or the stock of goods 

in hand, or 
b. has claimed input tax credit in excess of his entitlement under this Act or 
c. has indulged in contravention of any of the provisions of this Act or the rules made 

thereunder to evade tax under this Act; or 
(b) any person engaged in the business of transporting goods or an owner or         operator of 

a warehouse or a godown is keeping goods for the purpose of evading tax. 
he may authorise any officer of central tax to inspect places of business of the taxable 
person or the persons engaged in the business of transporting goods. 

- The proper officer have power to summon any person whose attendance he considers 
necessary, either to give evidence or to produce a document or any other thing in any inquiry.  
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- On demand of the officer, cost accountant or chartered accountant, will make available 
within 15 days: 

1. Trial balance or its equivalent; 
2. Statements of annual financial accounts, duly audited, wherever required; 
3. Cost audit report, if any, under section 148 of the Companies Act, 2013; 
4. The income-tax audit report 
5. Any other relevant record 
- Where the Commissioner has reasons to believe that a person has committed any offence 

which is punishable under the act he may authorise any officer of central tax to arrest such 
person and produce him before a Magistrate within twenty-four hours. 

- Where the proper officer has reasons to believe that any person has evaded or is attempting 
to evade the payment of any tax, he may,  seize the accounts, registers, documents or goods 
and goods so seized shall be released, on a provisional basis, upon execution of a bond and 
furnishing of a security or on payment of applicable tax, interest and penalty. 

- Where any goods are seized and no notice is given within six months of the seizure of the 
goods, the goods shall be returned to the person from whose possession they were seized. 
The period of six months may, on sufficient cause being shown, be extended by the proper 
officer for a further period not exceeding six months.  

- When goods seized are perishable in nature then the officer authorised by the proper officer 
will prepare an inventor of such goods. If proper officer is of the opinion, he may order to 
destroy such goods after preparation of inventory. 
 
FACTORIES ACT 
 

- According to Section 9 of the Factories act, 1948, an Inspector may exercise any of the 
following powers within the local limits for which he is appointed:  

1. He can enter any place which is used or which, he has reasons to believe, is used as a 
factory. 

2. He can examine premises, plant, machinery, article or substance and inquire into any accident 
or dangerous occurrence whether resulting in bodily injury, disability or not, and take on the 
spot statements of any person which he may consider necessary for such inquiry. 
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3. Require the production of any prescribed register or any other document relating to the 
factory.  

4. Seize, or take copies of any register, record of other document or any portion of the same. 
5. Take measurement, photographs and make such recordings as he considers necessary for the 

purpose of examination. 
6. In case any article or substance is found in any premises, and such article or substance has 

caused or is likely to cause danger to the health or safety of the workers, he may direct it to 
be dismantled or subject it to any process or test or take possession and detain it for so 
long as is necessary for such examination. 

- The Central Government may, in event of the occurrence of an extraordinary situation 
involving a factory engaged in a hazardous process, appoint an Inquiry Committee to inquire 
into the standards of health and safety observed in the factory to see if appropriate 
measures or standards prescribed for the health and safety of the workers are employed in 
the factory. 

- The Committee appointed shall consist of a Chairman and two other members and the 
terms of reference of the Committee and the tenure of office of its members shall be 
determined by the Central Government according to the requirements of the situation. 

- The recommendations of the Committee shall be advisory in nature. 
 
CENTRAL BUREAU OF INVESTIGATION 
 

- The Central Bureau of Investigation is an organization established under the Delhi Special 
Police Establishment Act, 1946. Its jurisdiction extends to Delhi and other Union territories.  

- CBI can also conduct investigation in the state however, prior consent of state government 
will be required for the same. 

- If the Supreme Court and High Courts, order CBI to investigate a crime anywhere in the 
country, no consent of state Government would be required. 
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• TYPE OF INESTIGATION 
 
CBI has three divisions of investigation of crime: 

- Anti-corruption division: it is the largest division having presence almost in all the States of 
India. It investigates cases under the Prevention of Corruption Act, 1988 against Public 
officials and the employees of Central Government, Public Sector Undertakings, Corporations 
or Bodies owned or controlled by the Government of India. 

- Economic offences division: investigates major financial scams and serious economic frauds, 
including crimes relating to Fake Indian Currency Notes, Bank Frauds and Cyber Crime 

- Special crimes division: investigates serious, sensational and organized crime under the 
Indian Penal Code and other laws on the requests of State Governments or on the orders of 
the Supreme Court and High Courts. 
 
ECONOMIC OFFENCE WING 

 
- Economic Offence Wings are specialised wings of state police to handle investigation of 

economic offences. Economic and financial offences cover fraud, forgery and counterfeiting, 
offences against the legislation governing cheques (in particular forgery or use of stolen 
cheques), forgery or use of credit cards, undeclared employment, and offences against 
companies (such as misuse of company assets). 

- The purpose of the Economic Offences Wing (EOW) is to prevent, detect and investigate 
cases of economic, cyber and Intellectual Property related crimes to ensure prompt justice 
and desired relief to the victims.  

- The EOW strive to achieve excellence in the investigation of cases of economic crimes by 
adopting professional and modern methods and by being aware of the emerging trends in the 
field. 

- The EOW is sensitive towards the victims of such cases where a large number of people get 
cheated by fraudsters and pursue such cases with good efforts and enthusiasm. It educates 
the public about the various modus operandi adopted by such criminals so that they can be 
aware. 
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- The Cyber Crime Cell of EOW strives to be pro-active in adopting modern methods of 
investigation by continuously upgrading its capabilities to face the challenge of ever-
increasing cyber crimes. It creates awareness amongst students and general public about 
such crimes. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Q1. When can CBI investigate into the affairs of the state Government? 
Q2. Explain in brief the different departments of CBI. 
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INTRODUCTION 
 
 
 
 
 
 
 
 
 
 
 
 

- Whether the Companies Act, 2013 (“Act”) is a civil law or criminal law? The answer is - its 
mixture of both civil as well as criminal provisions with majority being criminal. The words 
“liable to penalties” denote civil nature of non-compliances whereas the words “punishable 
with fine and/or imprisonment and/or both” denote criminal nature of non-compliances.  

- A civil law is that branch of law which deals with private disputes. In civil suits individuals 
move to the court to protect their individual rights. There is no harm to the society. On the 
other hand, criminal law is that branch of law which believes in punishing the offenders not 
to protect the individual rights but to redress the harm done to the society. 

-  The companies act, 2013 clearly provides the mechanism and forums for administration of 
civil as well as criminal disputes. The power of adjudication of civil non-compliances (defaults 
liable for penalties) is being vested with the ROC and the power of adjudication of criminal 
non-compliances (offences punishable with fine/ imprisonment) is being vested with the 
special courts with sub-delegation of power of compounding of offences to Regional Director 
and NCLT. 
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• PENALTIES UNDER THE ACT 
 

- Penalties are imposed for a civil wrong. Non-Compliances under Companies Act, 2013 are 
usually minor and technical in nature, hence, non-compliances have not been criminalised 
under the act. For all such non compliances, instead of fine, penalty is imposed by registrar 
of companies.  
There are 35 instances of non-compliances which have been classified as civil defaults and 
are subjected to penalties. Based on suggestion of report of committee constituted to review 
offences under the Act out of 35 instances at least 16 have been decriminalised. 

- If a person commits any default, other than penalties, the Act also contains certain 
provisions providing for civil liability of making good the loss or damages suffered by any 
person on account of any action or omission. 

- The default or non-compliances of provisions of the Act also attracts restrictions or 
withdrawal of benefits provided under the Act in addition to liability to pay penalties. For e.g. 
default or failure in compliance with the provisions of section 92 (Annual Return) will result 
into withdrawal of exemptions available to a private company, etc.  
 

• ADJUDICATION OF PENALTIES  
 

- The power of adjudicating penalty has been vested with ROC. The ROC will provide 
reasonable opportunity of being heard to both the parties and impose penalty. 

- In case any person is aggrieved by order of the ROC, he may prefer an appeal to the 
concerned regional director within a period of 60 days and the decision of regional director 
on the matter shall be final and binding. 
 
 
 
 
 
 
 

ROC is the adjudicating 
officer and passes an order 

of natural justice 

Appeal against 
the order of 

ROC 

Decisions of 
Regional Director 

is final and 
binding 

Regional 
director 

within 60 
days  
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• OFFENCES UNDER THE ACT 
 

- Only 35 instances in the act have been classified as civil defaults. By virtue of 
recommendations by the committee setup to review the penal provisions of the act, 16 
instances out of 35 instances have been decriminalised. Hence except these instances all 
other instances have been classified as offence punishable with fine or imprisonment or both 
or imprisonment and fine or imprisonment only or only fine. 

- For the purpose of punishment offences under the act are classified into two categories: 
a. offences involving fraud 
b. other offences  

There are many sections under the act which refer to section 447 and hence involves such 
amount of punishment as laid down under section 447 of the act. However, other offences of 
the act are punishable with such amount of fine or imprisonment as prescribed under 
different sections. 

- Offences under the act are further classified as compoundable and non-compoundable. An 
offence punishable under the Act with imprisonment only or with imprisonment and also 
with fine is a non-compoundable offence. Accordingly, all other offences, i.e., offences 
punishable with a) fine only, or b) fine or imprisonment and c) fine or imprisonment or 
both are compoundable offences under the Act. 

- Wherever any section of the Act is silent on quantum of punishment or penalty for non-
compliances of such section, section 450 of the Act comes into play and makes all such 
non-compliances punishable with fine which may extend to Rs. 10,000 and in case of 
continuous contravention, a further fine of which may extend to Rs. 1,000 per day after 
the first during which the contravention continues. 
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• JUDICIAL STRUCTURE FOR DEALING WITH OFFENCES UNDER THE ACT 
 
Offences are usually classified as compoundable and non-compoundable in nature. Those 
which are compoundable are tried by Regional director and NCLT and those which are non-
compoundable are tried by special court. 
 
 
 
 
                                                         
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

OFFENCE
S 

Compoundable  Non-compoundable  

Special Court will 
prosecute the 
offence 

Regional 
Director- 
maximum fine 
of Rs. 25 
lakhs 

 
NCLT
- 
other 
cases 

COMPANIES AMMENDMENT ORDINANCE 2018 

The amendment brought in by the Companies (Amendment) Act, 2017 and the Companies 

(Amendment) Ordinance, 2018 has tries to achieve the object of doing business with ease in 

India: 

• By decriminalizing procedural or technical defaults,  

• Reducing penalties for One-person company and Small Company to half of the amount 

payable by normal companies,  

• Expanding the jurisdiction of regional director for entertaining compounding applications. 

• The object of ensuring better corporate compliance by mandating the timely compliance of 

the Act and disallowing benefits to defaulting companies  
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COMPOUNDING 
 

- There is no specific definition of the word compounding. However, in common language 
compounding is referred to as “to come to a settlement or agreement”. To compound means 
to settle any matter by payment of additional compensation or money. By virtue of section 
441 of The Companies Act, 2013 we can infer that compounding is nothing but admission of 
guilt by the person accused of violation of law. In the process of compounding, the person 
may either suo moto or on receipt of notice of default /initiation of prosecution, admits the 
commission of default and makes an application for compounding of the alleged offence. The 
defaulters agree to pay the fine which may be ordered by the Central Government. 
 

- Scenario under Companies Act, 1956 
The offences under the Act were categorized as under:  
Category I: Offences punishable with fine only;  
Category II: Offences punishable with imprisonment or with fine or with both; and  
Category III: Offences punishable with imprisonment.  
Offences under Category I were compoundable without the Court’s permission by the Regional 
Director or the erstwhile Company Law Board depending upon whether the quantum of fine 
exceeded Rs.50,000/- or not. Offences under Category II was compoundable by the above 
authorities with the permission of the Court only and offences under Category III were not 
at all compoundable but had to go through the trial in the Court. 
 

- Scenario under Companies Act 2013 
The above categorization has been carried forward in section 441 by the Companies Act, 2013 
with some modifications as under:  
Category I : Offences punishable with fine only;  
Category II A : Offences punishable with imprisonment or with fine;  
Category II B : Offences punishable with imprisonment or with fine or with both; 
Category II C : Offences punishable with imprisonment and with fine; and 
Category III : Offences punishable with imprisonment only. 
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Offences under Category I, IIA, IIB are compoundable by the Regional Director or by the 
National Company Law Tribunal or by any officer authorised by the Central Government and 
offences under Categories IIC and III go through the trial in the Special Court, as these are 
the offences which cannot be compounded. 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
ADJUDICATION 
 
Adjudication has not been specifically defined under companies act, 2013. However, 
adjudication is the process by which a judge reviews arguments and evidences of both the 
parties and after providing them an opportunity of being heard passes all necessary decisions. 
 

• HISTORY OF ADJUDICATION 
 
Technically, the words “adjudication” or “adjudicating authority” never found a place in the 
Companies Act until a new provision namely section 454 was inserted in the Companies Act, 
2013.  
It is not as if adjudication never happened before enactment of the Companies Act, 2013. 
Earlier CLB and now the NCLT has been adjudicating in a limited sense. But earlier the 

SPECIAL COURTS  
• Section 435 of the Companies Act, 2013 provides that the Central Government may, for 

the speedy trial of offences, establish or designate as many Special Courts as may be 

necessary. 

• A Special Court shall consist of – 

 (a) a single judge holding office as Session Judge or Additional Session Judge, in case of 

offences punishable under this Act with imprisonment of two years or more; and 

 (b) a Metropolitan Magistrate or a Judicial Magistrate of the First Class, in the case 

of other offences, 

• Judges shall be appointed by the Central Government with the concurrence of the Chief 

Justice of the High Court within whose jurisdiction the judge to be appointed is working. 
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penal provisions which were in existence in many of the sections could not be implemented 
due to lack of judicial or quasi-judicial powers with the administrative authorities. The 
Registrar of Companies issued show cause notices to the officers in default, but it resulted in 
the launch of legal proceedings against them before a Magistrates Court.  
J.J.Irani Committee, taking into consideration the complications, recommended in its report 
that “in-house procedure should be followed for the purpose of imposing penalties in the 
form of fine” .  
Committee suggested that by introducing in-house procedure power to impose penalty may be 
vested with the Registrar of Companies. Hence, when a show cause notice is served and 
noticee fails to give any reply for the notice served within the specified period, Registrar 
instead of instituting a legal proceedings, can himself impose a penalty, as may be prescribed 
under the Act.  
Taking into consideration the recommendations of the Committee, section 454 was 
incorporated under companies act, 2013.  
By virtue of section 454 Central Government is now empowered to appoint any officer not 
below the rank of Registrar as adjudicating officer for the purpose of adjudging penalties 
prescribed under the Act. 
Incorporation of Section 454 not only provides specific provisions for adjudication but also 
incorporates an in-house procedure, whereby the authority of Central Government, registrar 
can himself impose the penalties for the defaults. 
 

➢ Though Central Government by virtue of section 454 has been vested with the power of 
adjudication but a question arises that if Central Government will exercise its powers of 
adjudication, vested by section 454, then what is the use of compounding powers of the 
Central government vested with the RD and NCLT, by virtue of section 441 of companies 
act, 2013- 

➢ Q1. Does section 454 overlap section 441 or both sections play parallelly? 
➢ Q2. Under what circumstances can an adjudication be ordered u/s 454? Or in short what 

triggers an action u/s 454? Is it on the findings of the MCA that an offence has occurred 
following an inspection u/s 206 or on scrutiny of the Balance Sheet or from the statutory 
auditors’ report or from the secretarial audit report? 
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➢ Q3. Who orders Adjudication Proceedings u/s 454? 
➢ Q4. When a Suo motto application for compounding is pending, how does S.454 come into 

play? 
Before looking into the answer of abovementioned questions let us first understand the 
difference between compounding (S 441) and adjudication (S454). 

1. Adjudication order u/s 454 is appealable: section 441 provides that no appeal can be made 
against the order of compounding of offences. Since, the compounding order is passed with 
the consent of the parties, they are not appealable, except in exceptional cases. However, 
adjudicating order passed u/s 454 is appealable. 

2. Order u/s 454 is arbitrary and not on consensus: unlike order passed for compounding of 
offences, adjudicating order is not passed with the consent of the authorities. Though, an 
opportunity of being heard is given to both the parties before imposing any penalty but the 
orders are more arbitrary. 

3. Authorities: Section 441 splits the power of compounding between RD and NCLT on the 
basis of monetary limits. However, Central Government by virtue of section 454, has 
authorised only Registrar to adjudicate the disputes and impose penalties as prescribed under 
the Act. The power of the Regional Director is confined only to the deal with the appeal of 
the order of the officers and not initiating adjudication itself. 

4. Interval between Two Similar Offences for Compounding u/s 441: If any offence which was 
committed by company or the officers was compounded under section 441, and an offence 
similar to what was compounded earlier is committed again by a company or its officers 
within a period of three years from the date on which the earlier offence was compounded, 
then the provisions of this Section will not be applicable and the company and the officers 
concerned will not be eligible for compounding again. In other words, similar offence can be 
compounded only once in three years. However, there is no such restriction-imposed u/s 454 
on adjudicating a penalty. 

5. No compounding u/s 441 can be done when Investigation is in progress: section 441 
prohibits compounding of any offence under section 441 either by the NCLT or the Regional 
Director or by the authorized officer if the investigation against such company has been 
initiated or is pending under the Act. There is no such restriction provided under section 454 
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or its Rules. Therefore, adjudication proceedings can be initiated and continued while 
investigation is in progress. 

6. Hearing is mandatory in case of adjudication u/s 454: As per Section 454(4) and Rule 3 
of the Companies (Adjudication of Penalties) Rules, 2014, it is necessary to provide an 
opportunity of being heard to both the parties before passing any order for imposing 
penalties, as prescribed under the act. However, in addressing the prayers in a compounding 
application by the Regional Director or NCLT, the compounding authority need not give any 
opportunity to the defaulting parties of being heard since the section does not provide for 
any such opportunity to be given to the defaulting parties though natural justice demands 
such an opportunity. 
Ans 1. Both these sections are independent of each other. The question of one section 
overriding the other does not arise. They operate concurrently but not parallelly 
(simultaneously).  It is not possible that The Regional Director set the compounding process 
in motion u/s 441 and simultaneously the RoC passes an order adjudication u/s. 454. Both 
are not the same. Power of compounding is not vested with the Registrar, only RD or NCLT 
can accept an application for compounding. ROC only has the power to forward the 
applications of compounding to the relevant authorities.  
The power to compound vested with the Regional Director or the NCLT is more subjective. 
They can provide many concessions depending on the facts. However, the powers of registrar 
are limited, he can provide penalties as provided in the act. 
Hence, section 454 does not override section 441. They are two concurrent provisions of 
companies act but cannot run parallelly. 
Ans 2.  

1. There must have been a default or non-compliance of the provisions of the Companies Act, 
2013; 

2. The default has to be ascertained and the nature of non-compliance must be identified by 
the concerned office of the RoC 

3. If the penal provisions in the section alleged to have been violated for which these 
proceedings are sought to be initiated are in the nature of penalty and not in the nature of 
fine or imprisonment 
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An application for compounding under section 441 is filed when there is an offence and not a 
default. When under the Act, penal provisions in the section alleged to have been violated are 
in the form of fine/fine or imprisonment/fine or imprisonment or both, only then an 
application can be accepted. 
Ans 3. Either the RoC himself on a scrutiny of documents filed with him and on his 
satisfaction has to come to a conclusion that there has been non-compliance of the 
provisions of the Act or has to come to a conclusion of such non compliances based on any 
report on inspection or investigation, if any, under the relevant provisions of the Companies 
Act,2013. 
Ans 4 when an application for compounding of offences has been filed, prima facie section 
454 will not come into play. The RoC who has forwarded the compounding application to 
either of them with his report has to seek directions from the RD/NCLT in such a case. The 
Regional Director/NCLT may agree for adjudication after giving justifiable reasons for his 
choice for adjudication overriding the compounding application in a speaking manner. But this 
decision can be challenged before the same RD under section 454(5) by the applicants to a 
suo motto compounding application if the RoC, being the adjudicating officer exercises his 
power u/s 454, on the grounds that the defaulting party itself has identified the non-
compliance and none else and therefore, the offence will obviously come outside the purview 
of S.454. 
Conclusion: To sum up, there is no contradiction between section 441 and 454 as they 
operate under their own separate spheres. Earlier, the RoC could only initiate the launching 
of criminal proceedings to implement the penal provisions of the sections which have been 
violated and the Magistrate’s court gave the verdict after trial. Section 454 read with its 
rules has now given powers to the adjudicating officers from the administrative machinery to 
adjudicate the penalty instead of launching criminal proceedings before the Magistrate’s 
Court as was being done earlier except when the offences fall under the appropriate Special 
Courts established under section 435 which is expected to speed up the delivery of justice. 
Compounding Powers continue to vest with the NCLT/ Regional Director in cases where the  
sections violated indicate fines. 
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• OFFENECS TO BE COGNIZABLE AND NON BAILABLE UNDER COMPANIES ACT, 2013 
 

- Notwithstanding anything in the Code of Criminal Procedure, 1973, every offence under the 
Companies Act, 2013 except the offences referred to in sub-section (6) of section 212 shall 
be deemed to be non-cognizable. Section 212(6) provide, offence covered under section 447 
of Companies Act, 2013 shall be cognizable and no person accused of any offence under 
those sections shall be released on bail or on his own bond unless-  

(i) The Public Prosecutor has been given an opportunity to oppose the application for such 
release; and  

(ii) Where the Public Prosecutor opposes the application, the court is satisfied that there are 
reasonable grounds for believing that he is not guilty of such offence and that he is not 
likely to commit any offence while on bail:  

• A person, who, is under the age of sixteen years or is a woman or is sick or infirm, may be 
released on bail, if the Special Court so directs.  

• The Special Court shall not take cognizance of any offence referred to this sub-section 
except upon a complaint in writing made by – 

(i) The Director, Serious Fraud Investigation Office; or 
(ii) Any officer of the Central Government authorised, by a general or special order in writing in 

this behalf by that Government. 
 
 
 
 
 
 
 
 
 
 
 
 

OFFENCES AND PENALTIES UNDER VARIOUS ACTS 

SEBI SCRA FOREIGN EXCHANGE AND 
PREVENTION OF 

SMUGGLING ACTIVITIES 
ACT 

FEMA PMLA 

Q1. Write a short note on Special courts. 
Q2. Explain the procedure for adjudication of penalties. 
Q3. Companies Act is a civil law and a criminal law. comment. 
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• OFFENCES AND PENALTIES UNDER SEBI ACT, 1992 
 
SEBI has been authorised to levy penalties for adjudication of matter if it finds any 
statutory contravention has occurred. However, if a person is aggrieved by the orders passed 
by the SEBI it can make an appeal to Securities Appellate Tribunal. 
The Enforcement Department is responsible for handling Appeals against SEBI orders filed 
before the Hon’ble Securities Appellate Tribunal (SAT), Appeals filed against the SAT order 
in the Hon’ble Supreme Court, Criminal Complaints filed by SEBI in appropriate Courts and 
Settlement Proceedings. 
The Enforcement Directorate consists of mainly three divisions: 
1) SAT Litigation Division  
2) Prosecution Division 
3) Settlement Division 
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

SAT LITIGATION DIVISION 

1. This division handle appeals 

against orders of SEBI and its 

Adjudicating officers made to 

SAT.  

2. It collaborates with senior 

advocates, law firms to represent 

SEBI or Adjudicating officers in 

front of SAT. 

3. It assist SEBI in filing 

affidavits/written submissions, as 

and when needed, while 

attending hearings. 

SETTLEMENT DIVISION 
The Settlement Division is responsible 

for handling Registration of Settlement 

Application, Calculation of Settlement 

amount as per the Settlement 

Regulations, organizing Internal 

Committee Meeting between the 

Applicants and Internal Committee 

Members for formulating the 

settlement amount/terms, Organizing 

High Powered Advisory Committee 

(HPAC) Meeting, placing the 

recommendation of HPAC before the 

Panel of Whole Time Members for 

approval. 

PROSECUTION 

DIVISON 

This division 

handles the work 

relating to filing 

prosecution 

proceedings under 

the Court. 
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• PENALTIES UNDER SEBI ACT 
 

1. 15A person fails to furnish return or furnishes any false 
documents or statements or fails to maintain any books 
of accounts 

penalty which shall not 
be less than one lakh 
rupees but which may 
extend to one lakh rupees 
for each day during which 
such failure continues 
subject to a maximum of 
one crore rupees 

2. 15B if any intermediary, suppose to enter into an agreement 
with the client, fails to enter into such agreement 

penalty which shall not 
be less than one lakh 
rupees but which may 
extend to one lakh rupees 
for each day during which 
such failure continues 
subject to a maximum of 
one crore rupees 

3. 
 

15C if a company fails to address the grievances of investors penalty which shall not 
be less than one lakh 
rupees but which may 
extend to one lakh rupees 
for each day during which 
such failure continues 
subject to a maximum of 
one crore rupees 

4. 15D If a person carrying on collective investment scheme 
fails to obtain a certificate, or comply with the 
conditions of the certificate or fails to invest money 
collected through the collective investment scheme as 
specified 

penalty which shall not 
be less than one lakh 
rupees but which may 
extend to one lakh rupees 
for each day during which 
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such failure continues 
subject to a maximum of 
one crore rupees 

5. 15E 15E fails to comply with any of the regulations providing 
for restrictions on the activities of the asset 
management companies 
 
 
 
15EA fails to comply with the regulations made by the 
Board in respect of alternative investment funds 
 
 
 
 
 
 
15EB Where an investment adviser or a research analyst 
fails to comply with the regulations made by the Board 
or directions issued by the Board,  

penalty which shall not 
be less than one lakh 
rupees but which may 
extend to one lakh rupees 
for each day during which 
such failure continues 
subject to a maximum of 
one crore rupees. 
 
penalty which shall not 
be less than one lakh 
rupees but which may 
extend to one lakh rupees 
for each day during which 
such failure continues 
subject to a maximum of 
one crore rupees or three 
times the amount of gain 
made out of such failure, 
whichever is high. 
 
penalty which shall not 
be less than one lakh 
rupees but which may 
extend to one lakh rupees 
for each day during which 
such failure continues 
subject to a maximum of 
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one crore rupees. 
 
 
 

6. 15F a) If broker fails to issue a contract note 
b) If broker fails to deliver any security or fails to make 

payment of the amount due to the investor 
 
 

• charges an amount of brokerage which is in excess of 
the brokerage specified 

penalty which shall not 
be less than one lakh 
rupees 
penalty which shall not 
be less than one lakh 
rupees but which may 
extend to one lakh rupees 
for each day during which 
such failure continues 
subject to a maximum of 
one crore rupees. 
 
penalty which shall not 
be less than one lakh 
rupees but which may 
extend to five times the 
amount of brokerage 
charged in excess of the 
specified brokerage, 
whichever is higher. 

7. 15G If any insider communicates any un-published price 
sensitive information 

penalty which shall not 
be less than ten lakh 
rupees but which may 
extend to twenty-five 
crore rupees or three 
times the amount of 
profits made out of 
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insider trading, whichever 
is higher. 

8. 15H 15H penalty for non-disclosure of acquisition of shares 
and takeovers 
 
 
 
15HB where no provision has been provided for the 
contravention: 

penalty which shall not 
be less than five lakh 
rupees but which may 
extend to twenty-five 
crore rupees or three 
times the amount of 
profits made out of such 
practices, whichever is 
higher. 
penalty which shall not 
be less than one lakh 
rupees but which may 
extend to one crore 
rupees. 

 
• POWER TO ADJUDICATE 15-I 

 
- For the purpose of adjudging, the Board may appoint any officer not below the rank of a 

Division Chief to be an adjudicating officer for holding an inquiry and imposing any penalty. 
- Adjudicating officer so appointed has the power to call for any other information, documents 

or issue summons to any other person who is well aware of the facts of the case. If the 
person fails to comply with the order of the officer then he may levy penalty for the same. 

- Board can anytime call for the order of the officer and if it is found that the order passed 
by the officer is wrong to such a extent that it is not in favor of securities market, board 
may increase the amount of penalty. 
 

• FACTORS TO BE TAKEN INTO ACCOUNT FOR ADJUDING PENALTY 
 

a) The amount of disproportionate gain or unfair advantage made as a result of the default. 
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b) The amount of loss caused to an investor or group of investors as a result of the default. 
c) The repetitive nature of the default. 

 
 

 
 
SETTLEMENT OF ADMINISTRATIVE AND CIVIL PROCEEDINGS 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

IMPORTANT: All sums realised by way of penalties under this Act shall be credited to the 
Consolidated Fund of India. 

Any person against whom 

any proceedings have been 

initiated or may be initiated 

can file an application to the 

Board proposing for 

settlement of the 

proceedings initiated or to be 

initiated for the alleged 

defaults. 

Taking into consideration 

the gravity and impact of 

the application board may 

admit the application on 

the payment of such 

amount by the defaulter as 

the Board may think fit  

No appeal can be 

made to SAT 

against the order 

passed for 

settlement. 

All settlement 

amounts, excluding 

the disgorgement 

amount and legal 

costs shall be 

credited to the 

Consolidated Fund 

of India. 
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PENATIES UNDER SECURITIES CONTRACTS(REGULATION) ACT, 1956 
 

PENALTIES 
1. 23 If any person manages, controls, 

or assists in keeping any place 
other than that of a recognised 
stock exchange for performing 
acts contravening provisions of 
the act or, not being a member 
of SE induces a person to enter 
into a contract or joins, gathers 
or assists in gathering at any 
place other than the place of 
business for contravening the 
provisions of this Act 

Shall be punishable with 
imprisonment for a term which 
may extend to ten years or with 
fine, which may extend to 
twenty-five crore rupees, or with 
both. 

2. 23 A If any person fails to furnish 
any books, return, information 
document etc or fails to 
maintain books of account etc 

penalty which shall not be less 
than one lakh rupees but which 
may extend to one lakh rupees for 
each day during which such failure 
continues subject to a maximum 
of one crore rupees. 

3. 23 B If any person is required to 
enter into an agreement with 
its clients, fails o enter into 
such agreement 

penalty which shall not be less 
than one lakh rupees but which 
may extend to one lakh rupees for 
each day during which such failure 
continues subject to a maximum 
of one crore rupees. 

4. 23 C If any broker or company, listed 
on stock exchange fails to 
redress the grievances of its 
investors 

penalty which shall not be less 
than one lakh rupees but which 
may extend to one lakh rupees for 
each day during which such failure 
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continues subject to a maximum 
of one crore rupees. 

5. 23 D If a broker or sub-broker fails 
to segregate the money of its 
clients and uses that money for 
its own purpose 

penalty which shall not be less 
than one lakh rupees but which 
may extend to one lakh rupees for 
each day during which such failure 
continues subject to a maximum 
of one crore rupees. 

6. 23 E If a company or any person 
managing collective investment 
scheme or mutual fund or real 
estate investment trust or 
infrastructure investment trust 
or alternative investment fund], 
fails to comply with the listing 
conditions or delisting 
conditions or grounds or 
commits a breach thereof, 

penalty which shall not be less 
than five lakh rupees but which 
may extend to twenty-five crore 
rupees. 

7. 23 F If any issuer dematerialises 
securities more than the issued 
securities of a company or 
delivers in the stock exchanges 
the securities which are not 
listed in the recognised stock 
exchange 

penalty which shall not be less 
than five lakh rupees but which 
may extend to twenty-five crore 
rupees. 

8. 23 G If a recognised stock exchange 
fails or neglects to furnish 
periodical returns or furnishes 
false, incorrect or incomplete 
periodical returns to the 
Securities and Exchange Board 

penalty which shall not be less 
than five lakh rupees but which 
may extend to twenty-five crore 
rupees. 
 
penalty which shall not be less 
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of India 
23 GA: Where a stock exchange 
or a clearing corporation fails to 
conduct its business with its 
members or any issuer in 
accordance with rules and 
regulations made by SEBI 

than five crore rupees but which 
may extend to twenty-five crore 
rupees or three times the amount 
of gains made out of such failure, 
whichever is higher. 

9. 23 H When a person fails to comply 
with the provisions of this act, 
and no penalty has been 
provided for the same 

penalty which shall not be less 
than one lakh rupees but which 
may extend to one crore rupees 

 
• POWER TO ADJUDICATE 

 
Similar to above provisions. 
 

• FACTORS TO BE TAKEN INTO ACCOUNT WHILE ADJUDGING QUANTUM OF PENALTY 
 
Similar to above provisions. 

 
• RECOVERY OF AMOUNTS 

 
- If any person fails to pay the penalty or fails to comply with the order of disgorgement or 

fails to pay fees due to the board, the recovery officer may draw a certificate specifying the 
amount due and shall proceed to recover the same through following modes: 

a) attachment and sale of the person’s movable property;  
b) attachment of the person’s bank accounts;  
c) attachment and sale of the person’s immovable property; 
d) arrest of the person and his detention in prison;  
e) appointing a receiver for the management of the person’s movable and immovable properties. 



  

 
                CS MUSKAN GUPTA 9532064262 | YES ACADEMY, PUNE  8888 235 235 4.22 

- Recovery officer means any officer of the Board authorised by the Board to act as recovery 
officer. 

- Recovery of amounts by a recovery officer will have priority over any other claim against such 
person. 
 

• CONTINUANCE OF PROCEEDINGS 
 

- When a person dies, his legal representative will be liable to pay any sum which the deceased 
would have been liable to pay, if he was not dead. 

- Any proceeding for disgorgement, refund or an action for recovery before the Recovery Officer 
under this Act, except a proceeding for levy of penalty, initiated against the deceased before 
his death shall be deemed to have been initiated against the legal representative, and may 
be continued against the legal representative from the stage at which it stood on the date of 
the death of the deceased. 

- Any proceeding for disgorgement, refund or an action for recovery before the Recovery Officer 
under this Act, except a proceeding for levy of penalty, which could have been initiated 
against the deceased if he had survived, may be initiated against the legal representative and 
all the provisions of this Act shall apply accordingly. 

- If legal representative, while he was liable to pay any sum on behalf of deceased, creates a 
charge on the estate of the deceased, he shall be personally liable for any sum payable by 
him limited to the value of charge created. 

- The liability of a legal representative under this section shall, be limited to the extent to 
which the estate of the deceased is capable of meeting the liability 

 
• APPEAL TO SAT 

 
- Every person aggrieved by the orders of Adjudicating authorities or SEBI can make an appeal 

to Securities Appellate Tribunal (SAT) within 45 days from date of receiving order by SEBI 
or AO. 

- SAT on receiving an application can confirm, modify or set aside any order after giving equal 
opportunity of being heard to both the parties. 
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- Copy of order is send to both the parties. 
- Appeal filed before SAT has to be disposed off as soon as possible and finally within 6 

months from date of receipt of appeal. 
 

• OFFENCES AND CONTRAVENTION OF CERTAIN OFFENCES 
 
If any person contravenes or attempts to contravene or abets the contravention of the 
provisions of this Act or any rules or regulations or bye-laws for which no punishment is 
provided elsewhere in this Act, he shall be punishable with imprisonment for a term which 
may extend to ten years, or with fine, which may extend to twenty-five crore rupees or 
with both. 
If any person fails to pay the penalty imposed by the adjudicating officer or SEBI he shall 
be punishable with imprisonment for a term which shall not be less than one month but 
which may extend to ten years, or with fine, which may extend to twenty-five crore 
rupees, or with both. 
 

• POWER TO GRANT IMMUNITY 
 
- If on recommendation of SEBI, central government is of the opinion that any person who 

has violated any provisions of this act has made a full disclosure, then it may grant to such 
person, subject to certain restrictions, immunity from prosecution of any offence under this 
act and penalty. 

1. no such immunity shall be granted by the Central Government in cases where the 
proceedings for the prosecution for any such offence have been instituted before the date of 
receipt of application for grant of such immunity. 

2. recommendation of the Securities and Exchange Board of India shall not be binding upon the 
Central Government. 

- Central government can anytime revoke this immunity if it is satisfied that terms and 
conditions on the basis of which immunity was given have not been complied with or the 
person has attained immunity by presenting false evidences. 
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THE CONSERVATION OF FOREIGN EXCHANGE AND PREVENTION OF SMUGGLING 
ACTIVITIES ACT, 1974 
 

- Violations of foreign exchange regulations and smuggling activities are having an increasingly 
deleterious effect on the national economy and for effective prevention of such activities 
Parliament enacted the Conservation of Foreign Exchange and Prevention of Smuggling 
Activities Act, 1974. 
 

• POWER TO MAKE ORDERS DETAINING CERTAIN PERSONS 
 

- The Central Government or the State Government or any officer of the Central Government, 
not below the rank of a Joint Secretary to that Government,  or any officer of a State 
Government, not below the rank of a Secretary to that Government, , may, if satisfied, that 
any person (including a foreigner), is involved in following activities, he may make an order  
 

- directing such person to be detained– 
1. smuggling goods, or  
2. encouraging the smuggling of goods, or 
3.  engaging in transporting or concealing or keeping smuggled goods, or  
4. dealing in smuggled goods otherwise than by engaging in transporting or concealing or 

keeping smuggled goods, or 
5. protecting persons engaged in smuggling goods or in abetting the smuggling of goods,  
- When any detention orders are passed by the State government, a report in respect of such 

order shall be forwarded to the Central Government. 
- According to article 22 of Indian Constitution, when a person is detained, grounds of his 

detention should be communicated to him as soon as possible but not later than 5 days and 
15 days, in exceptional cases, from the date of detention. 

- This order of execution can be executed at any place in India. 
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• POWER TO REGULATE PLACE AND CONDITIONS OF DETENTION (SECTION 5) 
 
Every person against whom detention order has been made can be detained in any place. 
Such person can be removed from one place of detention to other, inside or outside the 
state, however, permission of Central Government would be required in latter case. 
Section 5A: 
Where detention has been made on two or more grounds, such detention order shall be 
deemed to have been made separately and such order shall not be deemed to be invalid or 
inoperative merely because one or some of the grounds is or are –  

1. vague,  
2. non-existent,  
3. not relevant,  
4. not connected or not proximately connected with such person, or 
5. invalid for any other reason whatsoever. 

 
• DETENTION ORDERS NOT BE INVALID OR INOPERATIVE ON CERTAIN GROUNDS (SECTION 

6) 
 
No detention order shall be invalid merely by reason that person detained is outside the 
limits of the territorial jurisdiction of the Government. 
 

• POWERS IN RELATING TO ABSCONDING PERSONS (SECTION 7) 
 
If the appropriate Government has reason to believe that a person in respect of whom a 
detention order has been made has absconded or is concealing himself so that the order 
cannot be executed, that Government may – 

1. Make a report in writing to a Metropolitan Magistrate or a Magistrate of the first class and 
thereupon the provisions of CrPC will apply. 

2. By order notified in the Official Gazette direct the person to appear before such officer, at 
such place and within such period as may be specified in the order; and if the said person 
fails to comply with the direction, he shall, be punishable with imprisonment for a term 
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which may extend to one year or with fine or with both, unless he proves that it was not 
possible for him to comply with the order. 

 
• ADVISORY BOARDS 

 
- The Central Government and each State Government shall, whenever necessary, constitute 

one or more Advisory Boards each of which shall consist of a Chairman and two other 
persons. 

- The appropriate Government shall, within five weeks from the date of detention of a person 
under a detention order make a reference in respect thereof to the Advisory Board 
constituted. 

- The Advisory Board shall after considering the reference and the materials placed before it, 
after calling additional information, if it considers necessary, if the person concerned desires 
to be heard in person, after hearing him in person, prepare its report specifying in a separate 
paragraph its opinion as to whether or not there is sufficient cause for the detention of the 
person concerned and submit the same within eleven weeks from the date of detention of 
the person concerned. 

- When there is a difference of opinion among the members forming the Advisory Board, the 
opinion of the majority of such members shall be deemed to be the opinion of the Board. 

- Where the Advisory Board has reported that in its opinion there is sufficient cause for the 
detention of a person, the appropriate Government may confirm the detention order and 
continue the detention of the person for such period as it thinks fit and where the Advisory 
Board has reported that in its opinion there is  sufficient cause for the detention of the 
person concerned, the appropriate Government shall revoke the detention order and cause the 
person to be released. 
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CASES IN WHICH AND CIRCUMSTANCES UNDER WHICH PERSONS MAY BE DETAINED 
FOR A PERIOD LONGER THAN THREE MONTHS WITHOUT OBTAINING THE OPINION OF 
ADVISORY BOARD (SECTION 9) 
 
Any person in respect of whom any order for detention has been passed before 31st day of 
July, 1999, such person can be detained without the permission of Advisory Board, for a 
period longer than 3 months but not more than 6 months, provided, Central Government or 
any officer of the Central Government, not below the rank of an Additional Secretary to that 
Government is satisfied that such person - 

1. smuggles or is likely to smuggle goods into, out of or through any area highly vulnerable to 
smuggling. 

2.  abets or is likely to abet the smuggling of goods into, out of or through any area highly 
vulnerable to smuggling. 

3. engages or is likely to engage in transporting or concealing or keeping smuggled goods in any 
area highly vulnerable to smuggling. 

 
MAXIMUM PERIOD OF DETENTION (SECTION 10) 
 

• Maximum period of detention for cases: 
1. The maximum period for which any person may be detained in pursuance of any detention 

order to which the provisions of section 9 do not apply and which has been confirmed under 
clause (f) of section 8 shall be a period of one year from the date of detention or the 
specified period, [whichever period expires later]  

2. The maximum period for which any person may be detained in pursuance of any detention 
order to which the provisions of section 9 apply and which has been confirmed under clause 
(f) of section 8 read with sub-section (2) of section 9 shall be a period of two years from 
the date of detention or the specified period, whichever period expires later. 
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REVOCATION OF DETENTION ORDERS (SECTION 11) 
 

• A detention order can be revoked or modified even though the order has been made by the 
officer of state Government or the officer of Central Government. 

• The revocation of a detention order shall not bar the making of another detention order 
under section 3 against the same person. 

 
TEMPORARY RELEASE OF PERSONS DETAINED (SECTION 12) 
 

• Central Government can anytime pass an order for release, for any specified period, in favor 
of a person against whom a detention order is issued by the officers of central Government 
or state government. Similarly, state government can pass an order for release in favor of a 
person against whom a detention order is issued by any officer of state government. 

• Any person, in favor of whom any release order is passed, shall surrender to the authorities 
as and when required. 

• If any person fails without sufficient cause to surrender himself, he shall be punishable with 
imprisonment for a term which may extend to two years, or with fine, or with both. 

• If any person released fails to fulfil any of the conditions imposed upon him under  the 
bond, the bond shall be declared to be forfeited and any person bound shall be liable to pay 
the penalty. 

• No person against whom a detention order made under this Act is in force shall be released 
whether on bail or bail bond or otherwise. 
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CONTRAVENTION AND PENALTIES, ADJUDICATION AND APPEAL UNDER FEMA 
 
PENALTIES (SECTION 13) 
 

 Person contravenes any provision of this Act, or 
contravenes any rule, regulation, notification, 
direction or order issued in exercise of the powers 
under this Act, or contravenes any condition 
subject to which an authorisation is issued by the 
Reserve Bank 

penalty up to thrice the sum 
involved in such contravention 
where such amount is 
quantifiable, or 
 up to two lakh rupees where 
the amount is not 
quantifiable, and 
 where such contravention is 
a continuing one, further 
penalty which may extend to 
five thousand rupees for every 
day after the first day during 
which the contravention 
continues 

 Person is found to have acquired any foreign 
exchange, foreign security or immovable property, 
situated outside India, of the aggregate value 
exceeding the threshold prescribed under the Act 

penalty up to three times the 
sum involved in such 
contravention and confiscation 
of the value equivalent, 
situated in India, the Foreign 
exchange, foreign security or 
immovable property. 
in addition to the penalty 
person shall be punishable 
with imprisonment for a term 
which may extend to five 
years and with fine 
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If the Adjudicating Authority and if the Director of Enforcement, deems fits, he may, after 
recording the reasons in writing, recommend for the initiation of prosecution by filing a Criminal 
Complaint against the guilty person. 
No court shall take cognizance of an offence except as on complaint in writing by an officer 
not below the rank of Assistant Director. 

 
ENFORCEMENT OF THE ORDERS OF ADJUDICATION AUTHORITY 
 

• If any person fails to make full payment of the penalty imposed on him within a period of 
ninety days from the date on which the notice for payment of such penalty is served on 
him, he shall be liable to civil imprisonment. 

• No order for the arrest and detention of a defaulter shall be made unless the Adjudicating 
Authority has issued and served a notice upon the defaulter, calling him to appear before him 
on the date specified in the notice and to show cause why he should not be committed to 
the civil prison. 

• Every person arrested by a warrant of arrest shall be brought before the Adjudicating 
Authority issuing the warrant as soon as practicable, within twenty-four hours of his arrest.  
However, if the defaulter pays the amount due to the officer arresting him, such person shall 
be immediately released. 

• When a defaulter appears before the Adjudicating Authority pursuant to a notice to show 
cause or is brought before the Adjudicating Authority after issuing warrant of arrest, the 
Adjudicating Authority shall give the defaulter an opportunity showing cause why he should 
not be granted civil imprisonment.  

• Upon the conclusion of the inquiry, the Adjudicating Authority may make an order for the 
detention of the defaulter in the civil prison and if he is not already under arrest, shall cause 
him to be arrested. 

• A person is detained in the civil prison on execution of certificate: 
a) where the certificate is for a demand of an amount exceeding rupees one crore: up to three 

years, and 
b) in any other case: up to six months. 
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POWER TO RECOVER ARREARS OF PENALTY 
 
The Adjudicating Authority may, by order in writing, authorise an officer of Enforcement not 
below the rank of Assistant Director to recover any arrears of penalty from any person who 
fails to make full payment of penalty imposed on him under section 13 within the period of 
ninety days from the date on which the notice for payment of such penalty is served on 
him. 

 
POWER TO COMPOUND CONTRAVENTION 
 
Any contravention under section 13 may, on an application made by the person committing 
such contravention, be compounded within one hundred and eighty days from the date of 
receipt of application by the Director of Enforcement or such other officers of the 
Directorate of Enforcement and officers of the Reserve Bank as may be authorised in this 
behalf by the Central Government in such manner as may be prescribed 
 
APPOINTMENT OF ADJUDICATING AUTHORITY 
 

• Central government may appoint an adjudicating authority for holding an inquiry in the 
manner prescribed under the act. Adjudicating authority will provide opportunity of being 
heard to both the parties and impose the necessary penalty. However, if the authority is of 
the opinion that the person guilty may abscond without paying the complete amount, they 
may direct him to furnish a bond. 

• Adjudicating authority will hold an enquiry only when a complaint is writing is made by any 
officer authorized by the Central Government. 

• Every adjudicating authority will make an attempt to dispose off the cases as soon as 
possible but not later than one year from the date of receipt of complaint. 
 
APPEAL TO SPECIAL DIRECTOR (APPEALS) 
 

• Appeal against the orders of Central Government will be made to special director of appeals. 
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• Every appeal shall be filed within forty-five days from the date on which the copy of the 
order made by the Adjudicating Authority is received by the aggrieved person. Provided that 
the Special Director (Appeals) may entertain an appeal after the expiry of the said period of 
forty-five days, if he is satisfied that there was sufficient cause for not filing it within that 
period. 

• Special director (appeals) would provide reasonable opportunity of being heard to both the 
parties and pass any necessary order confirming, modifying or setting aside the order 
appealed against. 

• A copy of order will be sent to both the parties. 
 
APPELLATE TRIBUNAL AND APPEAL TO APPELLATE TRIBUNAL 
 

• The Appellate Tribunal constituted under the Smugglers and Foreign Exchange Manipulators 
(Forfeiture of Property) Act, 1976, shall, be the Appellate Tribunal for the purpose of this 
act. 

• Central Government or any person aggrieved by the order of the adjudicating authority or 
special director (appeals) can make an appeal to the Appellate Tribunal. However, the person 
filing appeal has to deposit the amount of penalty levied by such authorities. If Appellate 
Tribunal is of the opinion that deposit of penalty would cause undue hardship, it may 
dispense with such deposit subject to conditions as it may deem fit. 

• Every appeal has to be made within 45 days from the date of receiving the order. 
• Tribunal would provide reasonable opportunity of being heard to both the parties and pass 

any necessary order confirming, modifying or setting aside the order appealed against. A copy 
of order will be sent to both the parties. 

• Tribunal will make an attempt to dispose off the cases as soon as possible but not later 
than one hundred eighty days from the date of filing of appeal. 
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PROCEDURE AND POWERS OF APPELLATE TRIBUNAL AND SPECIAL DIRECTOR 
(APPEALS) 
 

• The Appellate Tribunal and Special Director (Appeals) will have same power as vested with 
the civil courts under Civil Procedure Code. Powers of Civil Courts are as following: 

1. summoning and enforcing the attendance of any person and examining him on oath; 
2. requiring the discovery and production of documents 
3. receiving evidence on affidavits 
4. subject to the provisions of sections 123 and 124 of the Indian Evidence Act, 1872 (1 of 

1872), requisitioning any public record or document or copy of such record or document from 
any office 

5. issuing commissions for the examination of witnesses or documents; 
6. reviewing its decisions 
7. dismissing a representation of default or deciding it ex parte 
8. setting aside any order of dismissal of any representation for default or any order passed by 

it ex parte and 
9. any other matter which may be prescribed by the Central Government. 
• The Tribunal and Special Director (Appeals) are not bound by any procedure laid down under 

Civil Procedure Code. They are guided by the provisions of natural justice. 
 
APPEAL TO HIGH COURT 
 
Any person aggrieved by any decision or order of the Appellate Tribunal may file an appeal to 
the High Court within sixty days from the date of communication of the decision or 
order of the Appellate Tribunal to him on any question of law arising out of such order. 
Provided that the High Court may, if it is satisfied that the appellant was prevented by 
sufficient cause from filing the appeal within the said period, allow it to be filed within a 
further period not exceeding sixty days. 
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DIRECTORATE OF ENFORCEMENT 
 

• The Central Government shall establish a Directorate of Enforcement with a Director and 
such other officers or class of officers as it thinks fit, who shall be called officers of 
Enforcement, of this Act.  

• The Director of Enforcement and other officers of Enforcement, not below the rank of an 
Assistant Director, shall take up for investigation.  

• The Central Government may also, by notification, authorise any officer or class of officers in 
the Central Government, State Government or the Reserve Bank, not below the rank of an 
Under Secretary to the Government of India to investigate any contravention. 
 
SPECIAL PROVISIONS RELATING TO ASSETS HELD OUTSIDE INDIA IN CONTRAVENTION 
OF SECTION 4 OF FEMA 
 

• If any officer authorized by the Central Government is of the opinion that any foreign 
exchange, foreign security, or any immovable property, situated outside India, is suspected to 
have been in contravention of the provisions of this act, he may pass an order to seize such 
foreign exchange, foreign security, or any immovable property. However, the authority cannot 
pass any order for seizure if the value of the security in aggregate is less than the value as 
may be prescribed. 

• Within 30 days from the date of seizure, the authorized officer will place the order of 
seizure before the competent authority who shall be an officer not below the rank of Joint 
Secretary. 

• The Competent Authority shall dispose of the petition within a period of one hundred eighty 
days from the date of seizure. 

• If, at any stage of the proceedings under this Act, the aggrieved person discloses the fact of 
such foreign exchange, foreign security or immovable property and brings back the same into 
India, then the Competent Authority or the Adjudicating Authority, shall pass an appropriate 
order as it deems fit, including setting aside of the seizure. 

• Any person aggrieved by the order of competent authority may make an appeal to the 
Appellate Tribunal. 
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ATTACHMENT, ADJUDICATION AND CONFISCATION UNDER PREVENTION OF MONEY 
LAUNDERING ACT (PMLA), 2002 
 
ATTACHMENT OF PROPERTY INVOLVED IN MONEY LAUNDERING 
 

• Where the Director or other officer has reason to believe that any person is in possession of 
any proceeds of crime and such proceeds of crime are likely to be concealed, transferred or 
dealt with in any manner prejudicial to the provisions of the Act, then he may by order, 
provisionally attach such property for a period not exceeding one hundred and eighty days 
from the date of the order. The Director or any other officer who provisionally attaches any 
property shall, within a period of thirty days from such attachment, file a complaint stating 
the facts of such attachment before the Adjudicating Authority. 

• Nothing in this section shall prevent the person interested in the enjoyment of the 
immovable property attached from such enjoyment. 
 
ADJUDICATING AUTHORITIES 
 

1. Central Government shall by notification appoint any adjudicating authority, consisting of a 
Chairperson and two other members (one Member each shall be a person having experience 
in the field of law, administration, finance or accountancy). 

2. A person shall not be qualified for appointment as member of adjudicating authority - 
• In the field of law, unless he –  
i) is qualified for appointment as District Judge or  
ii) has been a member of the Indian Legal Service and has held a post in Grade I of that 

service 
• In the field of finance, accountancy or administration unless he possesses such 

qualifications, as may be prescribed. 
3. The Central Government shall appoint a Member to be the Chairperson of the Adjudicating 

Authority. 
4. The Chairperson and every Member shall hold office as such for a term of five years or 

unless they attain the age of 65 years. 
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5. If, any vacancy occurs in the office of the Chairperson or any other Member, then, the 
Central Government shall appoint another person in accordance with the provisions of this 
Act to fill the vacancy and the proceedings may be continued before the Adjudicating 
Authority from the stage at which the vacancy is filled. 

6. In the event of the occurrence of any vacancy in the office of the Chairperson by reason of 
his death, resignation or otherwise, the senior-most Member shall act as the Chairperson of 
the Adjudicating Authority until the date on which a new Chairperson enters upon his office. 

7. When the Chairperson of the Adjudicating Authority is unable to discharge his functions 
owing to absence, illness or any other cause, the senior-most Member shall discharge the 
functions of the Chairperson of the Adjudicating Authority until the date on which the 
Chairperson of the Adjudicating Authority resumes his duties. 

8. The Chairperson or any other Member shall not be removed from his office except by an 
order made by the Central Government after giving necessary opportunity of hearing. 

9. Adjudicating authority is not bound to follow the principles laid down in Civil Procedure Code. 
They can follow the principles of Natural justice. 

10.  Powers of Adjudicating authority are similar to Civil Courts: 
a) Discovery and inspection 
b) Enforcing the attendance of any person, including any officer of a banking company or a 

financial institution or a company, and examining him on oath 
c) Compelling the production of records 
d) Receiving evidence on affidavits 
e) Issuing commissions for examination of witnesses and documents; and 
f) Any other matter which may be prescribed. 

 
ADJUDICATION 
 

1. On receipt of complaint if adjudicating authority is of the opinion that the person has 
committed any offence violating the provisions of the act, it may issue a notice to show 
cause within 30 days of receiving the notice as to why his properties should not be declared 
as property involved in money laundering and ask for sources of income and means through 
which the asset has been acquired. 
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(If property involved in the offence is held by two or more persons then notice will be served 
to all such persons) 

2. Considering the reply, received to the notice issued, hearing the aggrieved person and the 
Director or any other officer authorised by him and taking into account all relevant records 
pass an order providing whether property is involved in the case of money laundering. 
However, if the property is claimed by a person, other than a person to whom the notice had 
been issued, such person shall also be given an opportunity of being heard to prove that the 
property is not involved in money-laundering. 

3. Where the adjudicating authority has confirmed the involvement of property in the offence of 
money laundering, it may pass an order to retain or seize the property involved. 

4. Where on conclusion of a trial of an offence under this Act, the Special Court finds that the 
offence of money-laundering has been committed, it shall order that such property involved 
in the money- laundering or which has been used for commission of the offence of money-
laundering shall stand confiscated to the Central Government. 

5. Where on conclusion of a trial under this Act, the Special Court finds that the offence of 
money- laundering has not taken place or the property is not involved in money-laundering, it 
shall order release of such property to the person entitled to receive it. 

6. Where a property is confiscated with the Central Government, Special Court can also direct 
transfer of confiscated property to the claimant, who may have suffered a quantifiable loss 
due to the offence of money laundering. However, the Special Court shall not consider such 
claim unless it is satisfied that the claimant has acted in good faith and has suffered the 
loss despite having taken all reasonable precautions. 
 
 
 
 

 
 

 

 

 

Where due to the offence of money laundering property has been vested with the Central 

Government, Government will enjoy right on that property free from any encumbrances or lease 

hold interest. 
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SUMMONS, SEARCHES AND SEIZURES UNDER PMLA 
 
POWER OF SURVEY 
 

1. Where an authority, on the basis of material in his possession, has reason to believe than an 
offence has been committed, at which any act constituting the commission of such offence 
is carried on and require any employee or other person to allow him to investigate the records 
or documents or furnish such information as may be required for the proceedings under the 
act. 

2. Immediately after completion of survey, the officer shall forward a copy of the reasons so 
recorded along with material in his possession, to the Adjudicating Authority in a sealed 
envelope. 

3. An authority acting under this section may place marks of identification on the records 
inspected by him and make or make copies or extracts from it. 
 
POWER OF SEARCH AND SEIZURE 
  

1. Where the Director or any other officer not below the rank of Deputy Director has reasons to 
believe that any person is in possession of proceeds of crime involved in money laundering, or 
in possession of records relating to money laundering or has committed any act related to 
money laundering, then he may authorise any officer subordinate to him to- 

a) enter and search any building, place, vessel, vehicle or aircraft where he has reason to 
suspect that such records or proceeds of crime are kept 

b) break and open the lock of any door, box, locker, safe, almirah or other receptacle, where the 
keys are not available. 

c) seize any record or property found as a result of such search. 
d) place marks of identification or make copies. 
e) examine on oath any person, who is found to be in possession or control of any record or 

property, 
2. Where it is not practicable to seize such record or property, the officer authorised may make 

an order to freeze such property. 
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3. The authority, shall, immediately after search and seizure, forward a copy of the reasons so 
recorded along with material in his possession, to the Adjudicating Authority in a sealed 
envelope. 

4. The authority seizing the record or any property shall, within a period of thirty days from 
such seizure or freezing, file an application to the Adjudicating authority, requesting for 
retention of such record or property seized. 
 
POWER OF ARREST 
 

1. If the Director, Deputy Director, Assistant Director or any other officer authorised in this 
behalf by the Central Government by general or special order, has on the basis of material in 
his possession, reason to believe that any person is guilty of offence under this act, arrest 
such person specifying the grounds of arrest. 

2. The Director, Deputy Director, Assistant Director or any other officer shall, immediately after 
arrest of such person forward a copy of the order along with the material in his possession, 
to the Adjudicating Authority in a sealed envelope. 

3. Every person arrested shall, within twenty-four hours, be taken to a Special Court or Judicial 
Magistrate or a Metropolitan Magistrate. 

 
APPELLATE TRIBUNAL UNDER PMLA 
 
APPELLATE TRIBUNAL 
 

1. The Director or any person aggrieved by an order made by the Adjudicating Authority under 
this Act, may prefer an appeal to the Appellate Tribunal, within a period of forty-five days 
from the date on which a copy of the order is received. 

2. On receipt of an appeal, the Appellate Tribunal may, after giving the parties to the appeal an 
opportunity of being heard, pass such orders thereon as it thinks fit, confirming, modifying or 
setting aside the order appealed against. 

3. The Appellate Tribunal shall send a copy of every order made to both the parties. 
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4. The appeal filed before the Appellate Tribunal shall be dealt with by it as expeditiously as 
possible and attempts should be made by it to dispose of the appeal finally within six 
months from the date of filing of the appeal. 
 
POWERS OF APPELLATE TRIBUNAL 
 
Powers of Appellate Tribunal are similar to that of Civil Court under Civil Procedure Code, 
including 

a) summoning and enforcing the attendance of any person and examining him on oath 
b) requiring the discovery and production of documents 
c) receiving evidence on affidavits 
d) issuing commissions for the examination of witnesses or documents 
e) reviewing its decisions 
f) dismissing a representation for default or deciding it ex parte 
g) setting aside any order of dismissal of any representation for default or any order passed by 

it ex parte. 
 
APPEAL TO HIGH COURT 
 
Any person aggrieved by any decision or order of the Appellate Tribunal may file an appeal to 
the High Court within sixty days from the date of communication of the decision or order of 
the Appellate Tribunal. However, if High Court is satisfied that the appellant was prevented 
by sufficient cause from filing the appeal within the said period, allow it to be filed within a 
further period not exceeding sixty days. 
 
SPECIAL COURTS UNDER PMLA 
 

1. The Central Government, in consultation with the Chief Justice of the High Court, designate 
one or more Courts of Session as Special Court. 

2. Save as otherwise provided in this Act, the provisions of the Code of Criminal Procedure, 1973 
(including the provisions as to bails or bonds), shall apply to the proceedings before a Special 
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Court and for the purposes of the said provisions, the Special Court shall be deemed to be a 
Court of Session and the persons conducting the prosecution before the Special Court, shall 
be deemed to be a Public Prosecutor. 
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COMPOUNDING 
 
INTRODUCTION 
 

• There are certain rules and regulations which a company is required to abide with. Non- 
compliances of these regulations make it an offence and penalties are levied for the same. 
While it is true that good corporate governance demands a corporate citizen to comply with 
all the legal provisions, it may so happen for various reasons that there could be a lapse on 
compliance considering the number of compliances required. Sachar committee in its 
recommendation specifically highlighted the need for leniency in the administration of 
corporate laws, not because a large number of defaults are of technical nature but also 
because they arise out of ignorance of the lengthy and complex provisions of law. Therefore, 
the concept of compounding of offences was incorporated in order to avoid the long process 
of prosecution, which would save both cost and time in exchange of payment of a penalty to 
the aggrieved. 
 
MEANING 

 
• There is no specific definition of the word compounding. However, in common language 

compounding is referred to as “to come to a settlement or agreement”. To compound means 
to settle any matter by payment of additional compensation or money. Compounding is 
nothing but admission of guilt by the person accused of violation of law. In the process of 
compounding, the person may either Suo Moto or on receipt of initiation of prosecution, 
admit the commission of offence and make an application for compounding of the alleged 
offence.  

• Only a compoundable offence can be compounded. There is no provision of compounding a 
non-compoundable offence. 
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BENEFITS OF COMPOUNDING 
 
Benefits of compounding are as following: 
 

• Buy peace of mind. 
• It provides comfort to individuals and corporates and persons connected with it as they are 

not required to appear before prosecution authorities. 
• Amount paid as compounding fee can be claimed as a tax deduction under the Income Tax 

Act while a penalty paid for contravention is not eligible for deduction. 
• Speedy disposal of offences and justice. 
• Judiciary can devote more time and concentrate on serious cases. 

 
COMPOUNDING PROVISIONS UNDER COMPANIES ACT, 2013 
 

• Section 441 of the Companies Act, 2013 deals with the compounding of certain offences. 
Regional director and NCLT are two authorities which have been vested with the power to 
compound the offences. Where the maximum amount of fine which may be imposed for an 
offence does not exceed Twenty-five lakh rupees, the Regional Director will have power to 
compound the offence and in all other cases Tribunal will have the power to compound the 
offence. 

• Compounding can be done either before or after the institution of any prosecution. 
 

A. WHICH OFFENCES CAN BE COMPOUNDED: 
 
 
 
 

 

 

 

 

 

 

ANY 
OFFENCE 
PUNISHABLE 
WITH 

FINE 
ONLY 

IMPRISONMENT 
OR FINE 

IMPRISONMENT 
OR FINE OR BOTH 
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B. WHICH OFFENCES CANNOT BE COMPOUNDED: 
  
 
 
 
 
 
 

C. PROCEDURE FOR COMPOUNDING OF OFFENCES 
• A resolution will be passed at the board meeting for compounding of offences. 
• Application for compounding of offence will be made to the Registrar who will further 

forward it to Tribunal or Regional Director. The filing with ROC is done in the e-from GNL-1. 
• RD or Tribunal will conduct hearing and decide the amount to be paid for compounding. 
• Order of RD or Tribunal is then filed with the ROC with 30 days in form INC-28. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

1. ANY OFFENCE 
PUNISHABLE WITH 
IMPRISONMENT ONLY 
OR IMPRISONMENT AND 
ALSO WITH FINE  

2. IF THE INVESTIGATION 
AGAINST SUCH 
COMPANY HAS BEEN 
INITIATED OR IS 
PENDING UNDER THIS 
ACT. 

3. OFFENCE IS COMMITTED WITHIN A 
PERIOD OF THREE YEARS FROM 
THE DATE ON WHICH A SIMILAR 
OFFENCE IS COMMITTED 

1. Where any offence is compounded before or after the institution of any prosecution, an 
information shall be given by the company to the Registrar within seven days from the 
date on which the offence is so compounded. Where offence is compounded before the 
institution of any prosecution, no prosecution shall be instituted in relation to such 
offence. Where the compounding of any offence is made after the institution of any 
prosecution compounding shall be brought by the Registrar to the notice of the court in 
which the prosecution is pending and on notice of the compounding of the offence being 
given, the company or its officer in relation to whom the offence is so compounded shall 
be discharged.  

2. Any officer or other employee of the company who fails to comply with any order made 
by the Tribunal or the Regional Director or any officer authorised by the Central 
Government shall be punishable with imprisonment for a term which may extend to six 
months, or with fine not exceeding one lakh rupees, or with both. 

3. No appeal can be made against the order of compounding. 
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COMPOUNDING PROVISIONS UNDER FEMA 
 

• According to section 15 of FEMA, if there is any contravention of the provisions of the act, 
the person committing such contravention can make an application to the Directorate of 
Enforcement and same shall be compounded within 180 days from the date of receipt of 
application. If any offence has been compounded, no further proceeding can be initiated. 
 
COMPOUNDING AUTHORITIES 

 
Officers from RBI and officers from Directorate of Enforcement are authorized to compound 
the offences. 
 
POWER OF RBI TO COMPOUND CONTRAVENTION 
 
When a person contravenes provisions of section 3 except section 3  
(a) of the act, compounding can be done: 

1. where the sum involved is ten lakhs rupees or below, by the Assistant General Manager of 
the Reserve Bank of India; 

2. where the sum involved is more than rupees ten lakhs but less than rupees forty lakhs, by 
the Deputy General Manager of Reserve Bank of India; 

3. where the sum involved is rupees forty lakhs or more but less than rupees one hundred lakhs 
by the General Manager of Reserve Bank of India; 

4. where the sum involved is rupees one hundred lakhs or more, by the Chief General Manager 
of the Reserve Bank of India; 
 
POWER OF ENFORCEMENT DIRECTORATE TO COMPOUND CONTRAVENTION 
 
If a person contravenes provisions of section 3(a) of the Act then following have the 
authority to compound the offences: 

1. where the sum involved is five lakhs rupees or below, by the Deputy Director of the 
Directorate of Enforcement; 
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2. where the sum involved is more than rupees five lakhs but less than rupees ten lakhs, by the 
Additional Director of the Directorate of Enforcement 

3. where the sum involved is rupees ten lakhs or more but less than fifty lakhs rupees by the 
Special Director of the Directorate of Enforcement;  

4. where the sum involved is rupees fifty lakhs or more but less than one crore rupees by 
Special Director with Deputy Legal Adviser of the Directorate of Enforcement; 

5. where the sum involved in such contravention is one crore rupees or more, by the Director of 
Enforcement with Special Director of the Enforcement Directorate.  
No contravention shall be compounded unless the amount involved in such contravention is 
quantifiable. 
 
LIMITS OF COMPOUNDING 
 
Any contravention committed by a person within a period of three years from the date on 
which a similar contravention was committed, cannot be compounded. 
If any appeal is made, the offence cannot be compounded. 
 
PROCEDURE OF COMPOUNDING 
 

1. An application is to be made to the compounding authority either suo moto or on being 
advised to compound. 

2. The Compounding Authority may call for any information, record or any other documents 
relevant to the compounding proceedings and pass an order after providing opportunity of 
being heard to both the parties within 180 days from the date of receiving the application. 

3. Where contravention is compounded before adjudication no inquiry can be made against such 
person. 

4. Where contravention is compounded after making a complaint such compounding shall be 
brought in the notice of adjudicating authority. 
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FACTORS CONSIDERED WHILE COMPOUNDING 
 

1. The amount of gain of unfair advantage. 
2. The amount of loss caused to any authority/ agency/ exchequer. 
3. Economic benefits accruing to the contravener from delayed compliance or compliance 

avoided. 
4. The repetitive nature of the contravention, the track record and/or history of non-compliance 

of the contravene. 
5. Contravener’s conduct in undertaking the transaction, in disclosure of full facts in the 

application and submissions made during the personal hearing. 
• The sum for which the contravention is compounded as specified in the order of compounding 

shall be paid by demand draft in favour of the Compounding Authority within fifteen days 
from the date of the order of compounding of such contravention. In case a person fails to 
pay the sum compounded within the time specified he shall be deemed to have never made 
an application for compounding. 

 
COMPOUNDING PROVISIONS UNDER SEBI 
 

• Any offence punishable under the SEBI Laws, not being an offence punishable with 
imprisonment only, or with imprisonment and also with fine, may either before or after the 
institution of any proceeding, be compounded by a Securities Appellate Tribunal or a court 
before which such proceedings are pending. Thus, if the offence is punishable with fine only 
or imprisonment or fine or with fine or imprisonment or both alone can be compounded. 

• Compounding of Offence can take place after filing criminal complaint by SEBI. Where a 
criminal complaint has not yet been filed but is envisaged, the process for consent orders 
will be followed. 

• In SEBI Laws, the term Settlement /Consent Order is significant and has to be understood 
along with or at the time of learning composition of offence. Consent order may be passed 
at any stage after probable cause of violation has been found under SEBI Laws. However, in 
the event of a serious and intentional violation, the process should not be completed till the 
factfinding process is completed whether by way of investigation or otherwise. 
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MEDIATION AND CONCILIATION 
 

• Mediation means an act of a third person who interferes between two contending parties 
with a view to reconcile them or persuade them to adjust or settle their dispute. 

• Conciliation means the process of adjusting or settling disputes in a friendly manner through 
extra judicial mean. 
 
DIFFERENCE BETWEEN MEDIATION AND CONCILIATION: 
 
MEDIATION 

1. Mediation is the process by which the parties to a dispute have closed-door discussions on 
an issue in the presence of neutral mediator or mediators.  

2. This is a voluntary process and is undertaken only if all the parties are willing to go by it.  
3. The mediator, who is specially trained, helps the parties to determine how the matter can be 

settled, examining various options.  
4. Mediation is a time-bound, private and confidential process. The information shared must be 

kept confidential by all parties, including the mediator.  
 
CONCILIATION 
The conciliation process is similar to mediation. But the conciliator suggests terms for 
settlement on evaluation of the issues discussed by the parties. However, no such suggestions 
can be made by Mediators. 
Both Mediator and Conciliator cannot impose their own settlement terms on the parties. 
Only terms agreed by the parties, can be imposed on the parties, through an order passed by 
the Mediator or Conciliator. 
 
COMPANIES ACT, 2013 
 

• Section 442 of the companies Act, 2013 provides that Central Government shall maintain a 
panel of experts to be called as Mediation and Conciliation Panel. Any party whose 
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proceedings are pending before the Tribunal or Central Government can make an application 
to refer matter to such panel of experts. 

• If the Central Government or Tribunal deems fit, they can suo moto refer the matter to the 
panel of experts. 

• The panel will follow the procedure prescribed and dispose of the matter within a period of 
three months from the date of receiving the application. 

• Any party aggrieved by the decisions of panel can raise objections before central Government 
or Tribunal. 

 
COMPANIES (MEDIATION AND CONCILIATION) RULES 
 
In order to promote voluntary dispute resolution mechanism, Government came up with 
Mediation and Conciliation rules. It provides as following: 
 

A. PANEL OF MEDIAOR AND CONCILIATORS 
 

1. Rules provide that Regional Director (RD) will prepare a panel of experts, willing to act as 
mediators or conciliators. 

2. RD may invite applications of persons possessing relevant qualifications and who is willing to 
get empaneled as mediator or conciliator. 

3. RD may scrutinize the application and if the application is rejected, provide reasons for the 
same. 

4. Interested person will make an application in form MDC-1. 
5. The Regional Director shall invite applications from persons interested in getting empanelled 

as mediator or conciliator every year during the month of February and update the Panel 
which shall be effective from 1st of April of every year. 
 

B. QUALIFICATIONS FOR EMPANELMENT 
 
A person shall not be qualified for being empaneled as mediator or conciliator unless he ─ 

a) has been a Judge of the Supreme Court of India; or 
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b) has been a Judge of a High Court; or 
c) has been a District and Sessions Judge; or 
d) has been a Member or Registrar of a Tribunal constituted at the National level under any law 

for the time being in force; or 
e) has been an officer in the Indian Corporate Law Service or Indian Legal Service with fifteen 

years’ experience; or 
f) is a qualified legal practitioner for not less than ten years; or 
g) is or has been a professional for at least fifteen years of continuous practice as Chartered 

Accountant or Cost Accountant or Company Secretary; or 
h) has been a Member or President of any State Consumer Forum; or 
i) is an expert in mediation or conciliation who has successfully undergone training in mediation 

or conciliation. 
 

C. DISQUALIFICATIONS FOR EMPANELMENT 
 
A person shall be disqualified for being empaneled as mediator or conciliator, if he ─ 

a) is an undischarged insolvent or has applied to be adjudicated as an insolvent and his 
application is pending or 

b) has been convicted for an offence which, in the opinion of the Central Government, involves 
moral turpitude or 

c) has been removed or dismissed from the service of the Government or the Corporation owned 
or controlled by the Government or 

d) has been punished in any disciplinary proceeding, by the appropriate disciplinary authority. 
 

D. APPLICATION FOR APPOINTMENT OF MEDIATOR AND CONCILIATOR 
 

1. Parties may agree to appoint a sole mediator or sole conciliator. Where parties are unable to 
agree upon a sole mediator or sole conciliator, Central Government may ask each party to 
nominate a mediator or conciliator or the Central Government or Tribunal may themselves 
appoint the mediator or conciliator. 
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2. Where parties make an application to the Tribunal or Central Government, on receipt of 
application, Tribunal or Central Government may appoint a mediator or conciliator from the 
panel of experts. 

3. Central Government or Tribunal may suo moto refer a matter before the panel, in public 
interest. 
 

E. PROCEDURE FOR DISPOSAL OF MATTERS 
 
Mediators and conciliators are required to follow the laid down procedure: 

1. He will fix, the dates and the time of each mediation or conciliation session, where all 
parties have to be present, in consultation with the parties. 

2. He shall hold the mediation or conciliation at the place decided by the Central Government 
or the Tribunal or the Appellate Tribunal, as the case may be, or such other place where the 
parties and the mediator or conciliator jointly agree;  

3. He may conduct joint or separate meetings with the parties; 
4. Each party shall, ten days before a session, provide to the mediator or conciliator a brief 

memorandum providing issues which needs to be resolved; 
5. Each party shall provide all the information as may be required by the mediator or 

conciliator. 
 

F. REPRESENTATION OF PARTIES AND CONSEQUENCES OF NON-ATTENDANCE 
 
The parties shall ordinarily be present personally or through an authorised attorney at the 
sessions or meetings. If a party fails to attend a session a meeting fixed by the mediator or 
conciliator deliberately for two consecutive times, the mediation or conciliation shall be 
deemed to have failed and mediator or conciliator shall report the matter to the Central 
Government or the Tribunal or the Appellate Tribunal. 
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G. ROLE OF MEDIATOR AND CONCILIATOR 
 
The mediator or conciliator shall attempt to voluntary resolve dispute between the parties, 
communicate the view of each party to the other, assist them in identifying issues, reducing 
misunderstandings, clarifying priorities, exploring areas of compromise. He shall not impose 
any terms of compromise on the parties. Parties will consent amongst themselves and 
mediator/conciliator may then impose such terms on which the consent is reached. 
 

H. TIME LIMIT FOR COMPLETION OF MEDIATION AND CONCILIATION 
 

• The process for any mediation or conciliation shall be completed within a period of three 
months from the date of appointment of expert or experts from the Panel. 

• However, if same cannot be completed within the said period, an application may be made to 
Tribunal or Central Government by the mediator or conciliator and if the Government or 
Tribunal deems fit, they can grant an extension of not more than three months.  
 

I. CONFIDENTIALITY, DISCLOSURE AND INADMISSIBILITY OF INFORMATION 
 

1. When a mediator or conciliator receives any information, regarding the dispute between the 
parties, they may disclose the same to the other parties, in order to provide them an 
opportunity of explanation. However, when a party gives an information to the mediator or 
conciliator subject to a specific condition that the information may be kept confidential, the 
mediator or conciliator shall not disclose that information to the other party. 

2. The receipt or preparation of records, reports or other documents by the mediator or 
conciliator, should also be confidential and the mediator or conciliator shall not be compelled 
to provide information regarding the same. 

3. There shall be no audio or video recording of the mediation or conciliation proceedings and no 
statement of parties or witnesses should be recorded by the mediator or conciliator. 

4. The parties shall maintain confidentiality in respect of events that occurred during the 
mediation and conciliation and shall not rely on or introduce the said information in other 
proceedings as evidence. 
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J. COMMUNICATION BETWEEN MEDIATOR OR CONCILIATOR AND THE CENTRAL 

GOVERNMENT OR THE TRIBUNAL OR THE APPELLATE TRIBUNAL 
 
In order to ensure neutrality, there is no communication between Central Government or 
Tribunal and Mediator or Conciliator. If at all any communication is required same shall be 
done in writing and copies of it will be distributed amongst the parties and their 
representatives. 
Communication between the mediator or conciliator and the Central Government or the 
Tribunal or the Appellate Tribunal, shall be limited to communication by the mediator or 
conciliator: 

i. About the failure of the party to attend the sessions; 
ii. About the consent of the parties; 
iii. About his assessment that the case is not suited for settlement through the mediation or 

conciliation; 
iv. About settlement of dispute between the parties. 

 
 
 
 
 
 
 

K. WITHDRAWAL OF APPOINTMENT 
 
Where the Central Government or the Tribunal receive any information about impartiality of 
the mediator or conciliator, it may withdraw the appointment and appoint any other mediator 
or conciliator in that proceeding. 
 
 

No mediator or conciliator shall be held liable for anything, which is done or omitted to be 
done by him, in good faith during the mediation or conciliation proceedings for civil or criminal 
action nor shall be summoned by any party to the suit or proceeding to appear before the 
Central Government or the Tribunal or the Appellate Tribunal, as the case may be, to testify 
regarding information received by him or action taken by him or in respect of drafts or records 
prepared by him or shown to him during the mediation or conciliation proceedings. 
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L. DELETION AND WITHDRAWING NAME FROM PANEL 
• The Regional Director may by recording reasons in writing and after giving him an 

opportunity of being heard, remove any person from the Panel. 
• Any person who intends to withdraw his name from the Mediation and Conciliation Panel 

may make an application to the Regional Director indicating the reasons for such withdrawal 
and the Regional Director shall take a decision on such application within fifteen days of 
receipt of such application and update the Panel accordingly. 
 

M. SETTLEMENT AGREEMENT 
• Where an agreement is reached between the parties, the same shall be reduced in a written 

format and shall be submitted to the mediator or conciliator, who then forwards it to the 
Central Government or the Tribunal. 

• Where no agreement is reached between the parties or no settlement is possible, mediator or 
conciliator will inform the same to the Central Government or the Tribunal. 

• The Central Government, Tribunal or Appellate Tribunal, shall fix a date of hearing normally 
within 14 days from the date of receipt of report of mediator or conciliator and on the said 
date if the Government or Tribunal is satisfied that the parties have settled their dispute, it 
shall pass a necessary order. 

• If the settlement has dealt with only few issues then Tribunal may proceed with the rest. 
 

N. EXPENSES OF THE MEDIATION AND CONCILIATION 
1. Expenses of Mediation and Conciliation are borne equally by the parties. 
2. Each party shall bear the costs for production of witnesses on his side. 
3. The mediator or conciliator may, before the commencement of the mediation or conciliation, 

direct the parties to deposit equal share of the probable costs of the mediation or 
conciliation including the fees to be paid to the mediator or conciliator. 

4. If any party or parties do not pay the amount as specified above, the Central Government or 
the Tribunal or the Appellate Tribunal, shall on the application of the mediator or conciliator, 
issue appropriate directions to the concerned parties. 
 


