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 CA IPCC                    BUSINESS LAW, ETHICS & COMMUNICATION 

PAYMENT OF GRATUITY ACT, 1972 

“Education is the passport to the future, for tomorrow belongs to 
those who prepare for it today.” 

- Malcolm X 
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It is based on West Bengal Employee’s Payment of Compulsory Gratuity Act, 1971 

APPLICATION [Section 1] 

 
 

EMPLOYEE [Section 2(e)] 

Employee is any person not being an apprentice, employed in a FORM doing any Skilled, Unskilled, 

Supervisory, Technical, Administrative, Clerical or Managerial work. [Key Code: SUSTA CM] 

“excluding a Government Employee who is receiving gratuity benefits under some other act or 

rule” 

 

EMPLOYER [Section 2] 

It depends up on the type of establishment 

 

SALARY OR WAGES [Section 2(b)] 

It includes all payment received in cash including Dearness Allowance and excluding: 

Key Code: COBRA 

1) Commission 

2) Overtime Allowance 

3) Bonus 

4) House Rent Allowance 

5) Any other allowance 

 

  

Key Code: FORM 

1) Factory 
2) Oil Fields 
3) Railways 
4) Mines / Major Ports 

Establishment notified by 
appropriate government 
in official gazette having 
employee < 10 

Establishment having ≥ 10 
Employees on any day 

Once Applicable, Always 
Applicable 

For Factory Establishment 

 Owner or Agent of Owner 

 Legal Representative of Owner 

 Factory Manager 

 Occupation of Factory 

For others 

 Person with ultimate authority 

 & control of the establishment 
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FAMILY [Section 2(h)] 

It depends upon the gender of the Employee      

      

 

DEPARTMENT / UNDERTAKING / BRANCH [Section 3] 

Department / Undertaking / Branch [DUB] considered as one if, Common financial statements are 

prepared i.e. if the financial statements are separately prepared then we will consider each 

establishment separately. 

Sec 3 once applicable always applicable i.e. if at any time DUB has been taken as a part of Head Office, 

then always will be considered as a part of Head Office i.e. Considered as a Single Establishm 

ent. 

Eg. Head Office has 9 employees, Branch 1 has 2 employees and branch 2 has 5 employees. 

 

CONTINUOUS SERVICE [Section 2A] 

1) Sec 4(1) - Employer shall pay gratuity to employee provided employee has given minimum 5 years of 

continuous service. 

2) This condition of 5 years is not applicable in case of death/disablement of employee (permanent). 

3) Continuous service means uninterrupted service. 

4) Following days on which employee is absent will be deemed to be a part of its continuous service: 

a) Sickness 

b) Leave with salary (Paid Leave) 

c) Laid off Leave/ Lock out / Strike 

d) Temporary disablement during course of employment 

e) Any other day on which he was absent due to no fault on his part. 

 

MALE 

 Wife 

 His Children’s 

 Widow & Children’s of Deceased Son 

 His dependent parents 

 His wife’s dependent parents 

 He himself 

FEMALE 

 Husband 

 Her Children’s 

 Widow & Children’s of Deceased Son 

 Her dependent parents 

 Her husband’s dependent parents 

 She herself 

Common Financial Statements are 
prepared 

Common Financial Statements are not 
prepared 

POGA applicable, since all considered single 
establishment having employees ≥ 10 

POGA not applicable since all are not considered 
single entity. Individually also POBA not 
applicable since each has employees < 10 
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Q) K is an employee of RST Limited, a software company which works five days, in a week. K was not 

in continuous service during the financial year 2009-10. However, she worked only for 150 days 

because she was on maternity leave with full pay for 50 days. Referring to the provisions of the 

Payment of Gratuity Act, 1972 decide, whether K is entitled to gratuity payable under the Act? 

Answer:  

As per sub section 1 of Section 2A of the Payment of Gratuity Act, 1972 an employee shall be said to be 

in continuous service for a period if he has, for that period, been in uninterrupted service. This 

uninterrupted service will include the period during which the employee could not work on account of 

sickness, accident, leave, lay-off, strike or a lockout or cessation of work not due to any fault of an 

employee.  

Further sub section 2 of section 2A states that where any employee (not being an employee employed 

in a seasonal establishment) is not in continuous service (as defined in sub section 1) for any period of 

one year he shall be deemed to be in continuous service under the employer for the said period of one 

year, if the employee during the period of twelve calendar months preceding the date with reference 

to which calculation is to be made, has actually worked under the employer for not less than (i) one 

hundred and ninety days, in the case of any employee employed below the ground in a mine or in an 

establishment which works for less than six days in a week, and (ii) two hundred and forty days, in any 

other case. 

The explanation to section 2A (2) clarifies that for the purposes of calculating the number of days on 

which an employee has actually worked under an employer shall include the days on which in the case 

of a female, she has been on maternity leave, so, however, that the total period of such maternity leave 

does not exceed twelve weeks.  

Thus, as per the above provisions, K will be considered to be in continuous employment during the year 

for a period she worked + the period for which she was on maternity leave = 150 + 50 = 200 days. Since, 

she worked in an establishment which works for five days in a week for more than 190 days, so she will 

be entitled to gratuity. 

Q) Examining the provisions of the Payment of Gratuity Act, 1972, state whether gratuity is payable 

to an employee for the periods when he does not actually work in the organization. Explain the 

manner in which gratuity is calculated for regular employees. 

Answer:  

Periods for which Gratuity Payable:  

Yes, the periods for which gratuity is payable to an employee includes those periods during which he 

does not actually work in the organization which are the following:  

1) Lay off under the Industrial Disputes Act, 1947.  

2) Leave with full wages.  

3) Maternity leave for female employees.  

4) Absence due to temporary disablement caused during employment.  

Manner in which gratuity is calculated:  

Quantum of gratuity payable is 15 days’ wages on the last drawn wages for every completed year of 

service or part thereof in excess of six months subject to a maximum of ` 10 Lakhs. 
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CALCULATION OF GRATUITY [Section 4] 

 
 

MAXIMUM CEILING LIMIT [Section 4(3)] 

Maximum Statutory Ceiling Limit for Gratuity is Rs. 10 Lakhs 

 

FORFEITURE OF GRATUITY [Section 4(6)] 

 

 

 

Employee in 
Establishment 

other than 
seasonal 

establishment 

Employee in Seasonal  
Establishment 

Piece Rate 
Employee 

Monthly Rated 
Employee 

Gratuity = 15 
days wages 

for every 
continuous 

year of 
service in 

excess of 6 
months 

Gratuity = 
Average of 

last 3 
months of 

wages 
before 

termination 

Gratuity = 
15/26 x 

Continuous 
years of 

service in 
excess of 6 

months 

Working 
Throughout 

Year 

Working  
part of the  

Year 

Gratuity = 15 
days wages for 

every 
continuous 

year of service 
in excess of 6 

months 

Gratuity = 7 
days wages for 
every season 

Clause (a) Clause (b) 

For any act of 

 Willful Omission 

 Negligence 

 Or any other act 

Employee Terminated for 

 His riotous conduct 

 Any act of violence 

 Any offense involving moral 

turpitude where such offense is 

committed by him during course of 

employment. 

Forfeiture of whole or part of gratuity 

amount 

Causing any damage / loss / destruction to 

property of Employee 

Forfeit to the extent of damages / loss so 

caused 
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CASE STUDY 

1) Mr. Sanjay refused to surrender the occupied land belonging to company. Company decided to 

forfeit the amount of gratuity for an amount of loss caused because of Mr. Sanjay. Can company 

do so? 

 Mr. Sanjay has illegally occupied the land of the company and hence has deliberately caused loss 

to the company by wrongly appropriating its property. Forfeiture u/s 4(6) is valid. 
 

2) Mr. Bharat committed theft that is an offense involving moral turpitude. Guide the company 

about forfeiture U/S 4(6). 

  As per Section 4(6), company is allowed to forfeit gratuity amount if Employee is Terminated for 

a) His riotous conduct 

b) Any act of violence 

c) Any offense involving moral turpitude where such offense is committed by him during 

course of employment. 

Since such offense is presumed to be made during the course of employment, his gratuity stands 

wholly or partially forfeited. 

Case Law 

Bharat Gold Mines Ltd. Vs. Regional Labour Commission 

3) Mr. Wazir Chand a retired railway servant occupied the government quarter even after his 

superannuation. Government charged penal rent and it was adjusted against the gratuity. 

Balance was offered to be paid. Advise.  

   As per Section 4(6), company is allowed to forfeit gratuity amount for any act of 

a) Willful Omission 

b) Negligence 

c) Or any other act 

Here employer shall forfeit the gratuity to the extent of damages / loss.  

Case Law 

Wazir Chand Vs. Union of India 

 

Q) Explain the provisions of the Payment of Gratuity Act, 1972 relating to ‘forfeiture of the amount 

of Gratuity’ payable to an employee. 

Answer:  

Forfeiture of gratuity:  

Section 4(6) of the Payment of Gratuity Act, 1972 deals with cases in which gratuity payable to an 

employee may be forfeited.  

According to clause (a) of the said sub section, the gratuity of an employee whose services have been 

terminated for any act, willful omission or negligence causing any damage or loss to, or destruction of, 

property belonging to the employer, shall be forfeited to the extent of the damage or loss so caused.  

Further, clause (b) provides that the gratuity payable to an employee may be wholly or partially 

forfeited if the services of such employee have been terminated for –  

1) his riotous or disorderly conduct or any other act of violence on his part, or  

2) any act which constitutes an offence involving moral turpitude, provided that such offence is 

committed by him in the course of his employment. 
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NOMINATION [Section 6] 

Basically, gratuity is paid to the employee. But on death of employee, it is paid 
to nominee. Every employee shall nominate a person as nominee within 30 days 
from the completion of 1 year. If the nominee is minor, then the amount is 
deposited in State Bank of India or any other scheduled bank. 

Nominee has to be family member u/s 2(h) but in case the employee does not 
family, then any other person can be nominated. However, when the employee 
-acquires a family, he should make a fresh nomination. 

If the nominee dies before employee, then the employee should make a fresh nomination.  

DISPUTE [Section 7] 

A dispute may arise in the following circumstances: 

5) Dispute relating to amount of Gratuity payable. 

6) Dispute regarding Admissibility of claim of an employee. 

7) Dispute regarding person entitled to receive the gratuity. 

 

If there is dispute regarding any of the above-mentioned circumstances, the employer shall deposit such 

amount with Controlling Authority as admitted by him. The Controlling Authority, after due inquiry and 

after giving the parties to the dispute a reasonable opportunity of being heard will determine the amount 

of gratuity. 

If the amount determined by Controlling Authority is more than amount deposited, then employee shall 

pay the shortfall. Any person aggrieved by an order of controlling authority, shall make an appeal to 

Appropriate Government. The appeal may be filed within 60 days of receipt of order from controlling 

authority. Appeal by employee shall not be admitted if, Amount determined by controlling authority is 

equal to the amount deposited by employer. Appropriate Government shall give a reasonable opportunity 

of being heard to the parties concerned. Therefore, Appropriate Government may confirm, modify or 

reverse the decision of controlling authority. 

PROTECTION OF GRATUITY [Section 13] 

Gratuity payable to an employee shall not be liable to attachment in execution of any decree or order of 

the Civil or Revenue or Criminal Court. 

It is immaterial as to whether the gratuity is payable to the employee – 

1) Under the Act, or 

2) In an establishment exempted u/s 5 
  


