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This booklet on Case laws/ Judicial pronouncements is the collection of  legal decisions  given 

by Courts, Adjudicating Authority and Tribunals. These Case laws reflect the interpretation of  

law by various competent authorities under various circumstances. The competent authorities 

are using these pronounced judicial cases to resolve ambiguities and fill gaps by adding new 

dimensions to the rules of interpretation. These past decisions or judicial pronouncements are 

called "case law", or “precedent”. 

This booklet is comprising of some landmark and recent renowned cases. The most significant 

cases are those that have had a lasting effect on the application of a certain law, often concerning 

individual rights and liberties. 

Law is dynamic subject and keeps on changing and has to be in alignment with the socio – 

economic changes in the society. The issues under the law in the prevailing scenario can be better 

understood through the relative judicial pronouncements or decided case laws. The Board of 

Studies, through this release of booklet wishes to create awareness amongst the students about 

the various significant judgements relating to various Economic Laws. As part of its continuous 

endeavour towards enrichment of knowledge, Board of Studies, had decided to bring out a booklet 

on Case Laws under Elective paper 6D: Economic Laws. Being an open book examination, this 

initiative will lead to understanding of above on the interpretational, application and analysis of the 

Laws covered therein. This publication contains the summarised version of the facts with the 

marked legal issues and decisions of the Courts/Tribunals. The link of detailed order or decision is 

also provided for the reference of the students to have appropriate understanding of the 

comprehensive judicial pronouncements. Students, are, therefore, advised to keep themselves 

updated about the latest judgements in order to interpret and apply them in various circumstances. 

This booklet is relevant for May 2020 Examination and onwards. 

 
 
 
 
 

Wishing you happy reading! 
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1. Mahindra Electric Mobility Limited & Ors. vs. CCI & Another 

 
 
 
 

 

1 
  Competition Act, 2002 

 
 
 
 

Citation: Delhi HC, W.P.(C) No. 11467/2018 dated 10.04.2019 
 

Facts 

 The complaint alleged that three car manufacturers, Honda Siel Cars India Ltd, 

Volkswagen India Pvt. Ltd and Fiat India Automobiles Limited, restricted free availability 

of spare parts in the open market, which caused a denial of market access for 

independent repairers. This was in addition to other anti-competitive effects including 

high prices of spare parts and repair and maintenance services for automobiles. 

 After a detailed investigation by the Director General (DG) into the practices of 14 car 

manufacturers (the Informant had only complained about three car manufacturers), the 

CCI found that the car manufacturers  had contravened  provisions of Sections 3 and 4  

of the Act and levied a penalty of 2% of the total turnover in India on each of the  

manufacturers. 

 As a consequence, some car manufacturers filed a writ before the Delhi HC challenging 

the constitutional validity of certain provisions of the Act, which directly impacted the 

validity of the CCI’s final order in the Auto Parts Case 

Question of Law 

1. Whether the CCI is a tribunal exercising judicial functions? 

2. Whether the composition of the CCI is unconstitutional and violates the principle of 

separation of powers? 

3. Whether the ‘revolving door’ practice at the CCI vitiates any provisions of the Act and, 

more specifically, if the manner for decision making provided under Section 22(3) of the 

Act is unconstitutional? 

4. Whether it is illegal to expand the CCI’s scope of inquiry? 
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Key Ratio Decidendi 

1. Ruling on the first issue, the Delhi HC held that the CCI is in part administrative, expert 

(when discharging advisory and advocacy functions) and quasi-judicial (while issuing  

final orders, directions and penalties) and cannot be characterized as a tribunal solely 

discharging judicial powers. 

2. On the second issue, the Delhi HC dealt with each of the provisions of the Act that were 

challenged by the petitioners and also undertook a comparison of regulatory models of 

different specialized bodies/tribunals vis-à-vis the CCI. In particular, the following were 

upheld to be valid: 

(a) Section(s) 61 and 53T of the Act (which deal with exclusion of jurisdiction of Civil 

Courts and High Courts, respectively). 

(b) Section 9 (which provides for the selection procedure/committee for members of 

the CCI). 

(c) Section(s) 11, 55 and 56 (which deal with tenure of the members of the CCI and 

the provision for supersession by the Central Government in the event the CCI is 

unable to discharge its functions). 

(d) Section 53D (which prescribes the composition and constitution of the Appellate 

Tribunal). 

(e) The Delhi HC declared Section 53E of  the Act (which deals with composition of  

the selection committee of the Appellate Tribunal), to be unconstitutional subject 

to the decision of the Hon’ble SC in Central Administrative Tribunal v. Union of 

India (wherein certain provisions of the Finance Act, 2017 have  been  

challenged). 

3. Regarding the “revolving door policy”, the Delhi HC emphasised the principle of ‘who 

hears must decide’ and stated that any violation of this rule would render any final order 

void. It is also clarified that much would depend on the factual context and merely 

resorting to the practice of “revolving door” would not render Section 22  of  the  Act 

invalid or arbitrary. It is necessary that the  party raising  such objections  must have  

been prejudiced. 

4. Further, in line with the decision of the Hon’ble SC in Excel Crop Care Limited v. 

Competition Commission of India, the Delhi HC held that the CCI  is  well  within  its 

power to expand the scope of inquiry to include other issues and parties. This  is  

because at the prima facie stage, the CCI may not have all information in respect of the 

parties’ conduct. 

Link to Order 

http://lobis.nic.in/ddir/dhc/SRB/judgement/11-04-2019/SRB10042019CW114672018.pdf 
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Citation : Supreme Court, Civil Appeal No. 7215 of 2014 dated 24.01.2018 

Facts 

On August 1, 2010, the broadcasters of the news channel ‘Day & Night News’ (‘Broadcasters’) 

entered into a channel placement agreement with the Multi System  Operators  (‘MSOs’),  

forming part of the Fast Way group, for a period of one year. A  notice of  termination  was  

served on the Broadcasters, which was alleged to be an act of abuse of dominant position by  

the MSOs in denying market access to the Broadcasters. 

In its order, CCI found that the MSOs were dominant in the relevant market, having 85% of the 

total subscriber share. CCI opined that the MSOs’ reason for  termination,  that  the 

Broadcasters had low television rating points (‘TRP’), and that the MSOs  were  facing  

spectrum constraint, were insufficient and mere after thoughts put forth by the MSOs. 

Accordingly, a penalty of ` 8,40,01,141 was imposed by CCI on the MSOs. 

In appeal before the COMPAT, CCI’s order was reversed. The COMPAT held that  a  

broadcaster cannot be said to be a competitor of MSOs, and denial of market access can be 

caused only by one competitor to another. 

Question of Law 

Whether abuse of dominant position as specified in the Competition Act is dependent on the 

existence of, or effect on, competitors, or is it based on the abuse that the enterprise may  

indulge in on the basis of its dominant position in the relevant market in any manner? 

Proceedings Before the CCI and the COMPAT 

When the MSOs unilaterally terminated the Channel Placement Agreement (CPA) with the 

broadcaster, the broadcaster (Kansan News Private Limited) approached the CCI alleging 

violation of the Competition Act. The CCI found that the group of MSOs were inter-related and 

constituted a “group” in terms of the Competition Act. Additionally, the CCI  found  that  the  

group occupied a dominant position in the relevant market for the provision of cable  TV  

services in Punjab and Chandigarh. 

The MSOs raised various preliminary arguments. They contended that the broadcaster had 

suppressed the fact that it had already approached (without relief) the High Court of Punjab & 

Haryana and the Supreme Court alleging breach of contract by the MSOs. Additionally, it was 

pointed out that the broadcaster had also filed a case with the Telecom Disputes Settlement   

and Appellate Tribunal (TDSAT) challenging the termination of the CPA. Most importantly, the 

MSOs also challenged the jurisdiction of the CCI claiming that a dispute  between  a  

broadcaster and an MSO falls within the exclusive jurisdiction of the TDSAT. On merits, the 

2. Competition Commission of India vs M/s Fast Way Transmission 
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MSOs contended that their conduct was based on  technical and commercial  reasons and,  

thus, could not be considered an abuse of dominance. 

Rejecting the contentions on merits, the CCI determined that the MSOs’ conduct amounted to 

denial of market access and a violation of section 4(2)(c) of the Competition  Act.  The  CCI, 

thus, held that the MSOs were abusing their dominant position and imposed a penalty of INR 

8,40,01,141 (INR 84 million) on the group of MSOs. It may be noted that the CCI, in its order,   

did not deal with the issue of ‘jurisdiction’. 

Against the CCI order, the MSOs approached the COMPAT reiterating their arguments on 

jurisdiction and merits. 

The COMPAT set aside the CCI order on the premise that denial of market access (under 

section 4(2)(c) of the Competition Act) can be occasioned only by one competitor to another.  

The COMPAT reasoned that since the broadcaster and the MSOs were not competitors, there 

could not be denial of market access and, thus, set aside the CCI’s order and the penal ty 

imposed thereby. 

Subsequently, the CCI approached the Supreme Court challenging the COMPAT’s decision on 

the ground that abuse of dominant position as specified in the Competition Act  is  not  

dependent on the existence of, or effect on, competitors, but is based on the abuse that the 

enterprise may indulge in on the basis of its dominant position in the relevant market in any 

manner. 

Key Ratio Decidendi [CCI] 

The Supreme Court partly agreed with both the CCI and the MSOs. The Supreme Court took  

into consideration the Preamble of the Competition Act and its salient provisions to conclude  

that the CCI has been vested with a positive duty to eliminate all  practices  that  have  an 

adverse effect on competition. Although the Supreme Court did not directly deal with the issue  

of jurisdiction, it specifically noted the non-obstante clause (section 60) in the Competition Act, 

which expressly states that the provisions of the Competition Act shall  have  an  overriding 

effect notwithstanding anything inconsistent therewith contained in any other law. 

Accordingly, the Supreme Court noted that once the existence of a dominant  position  is  

proved, the question of whether the denial of market access is being done by  a competitor or  

not is irrelevant. The only relevant factor, according to the Supreme Court, is the denial of 

market access due to unlawful termination of the CPA. Thus, the Supreme Court agreed with  

the CCI and set aside the COMPAT’s decision in this regard. 

The Supreme Court observed that CCI has a  positive duty to  eliminate all  practices that lead  

to an adverse effect on competition. Distinguishing from the opinion of the COMPAT, the 

Supreme Court held that for there to be an abuse of dominant position,  once dominance is  

made out, it becomes irrelevant whether the parties are competitors or  not.  The  Supreme 

Court observed that Section 4(2)(c) of the Competition Act would be applicable for the simple 
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3. Rajasthan Cylinders and Containers Limited vs UOI 

 

reason that the Broadcasters were denied market access due to an unlawful termination of the 

agreement between the Broadcasters and MSOs. The Supreme Court noted that the position    

of dominance of the MSOs was clearly made out, owing to  subscriber share of  85%  enjoyed  

by the MSOs in the relevant market of ‘Cable TV market in Punjab and Chandigarh’ and held  

that the MSOs acted in breach of Section 4(2)(c) by terminating the agreement, but found that 

the reasons for termination provided by the MSOs were justified, and therefore quashed the 

penalty imposed by CCI. 

Link to Order 

https://sci.gov.in/supremecourt/2014/22445/22445_2014_Order_24-Jan-2018.pdf 
 

 

 

Citation: Supreme Court, Civil Appeal No. 3546/2018 dated 01.10.2019 

Facts 

 A tender was floated by Indian Oil Corporation Ltd (IOCL) for the purchase of LPG 

cylinders. 

 An LPG cylinder manufacturer approached the CCI challenging the tender conditions 

imposed by IOCL. However, while the case against IOCL was closed, during the 

investigation of the aforesaid tender, the Director General  (DG)  noticed  a  similar 

pattern in a bid submission by LPG cylinder manufacturers. This chain of events led the 

CCI to initiate an inquiry, on its own motion, into the alleged  cartelization  and  bid- 

rigging by LPG cylinder manufacturers. 

 Subsequent to the DG’s investigation and recommendations in its investigation report, 

the CCI came to the conclusion that 45 LPG cylinder manufacturers,  out  of  the  47 

which were inquired into, had entered into an anti-competitive agreement in violation of 

the Competition Act by rigging bids in the IOCL tender. 

 This led to the CCI imposing penalties on those LPG cylinder manufacturers found in 

contravention. Except for one party, 44 parties filed an appeal before the Competition 

Appellate Tribunal (COMPAT) challenging the CCI order.  While the  COMPAT upheld  

the CCI decision as to the existence of the contravention, it ordered reduction of the 

penalties on the basis of the principle of “relevant turnover”. 

Question of Law 

Can enterprises be in violation of the Competition Act, 2002 (Competition Act) when prevailing 

market conditions are themselves not conducive to a competitive market? 

http://www.cakart.in/ca-final-classes
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4. Re: Umar Javeed and Google LLC 

 

Key Ratio Decidendi 

1. The Supreme Court reiterated that the purpose of the Competition Act is not merely to 

eliminate anti-competitive practices but also to promote and sustain competition. 

2. The Supreme Court held that there need not be direct evidence of cartelization since 

such agreements are entered into in secret and the standard or proof required is that of 

balance of probabilities. However, the Supreme Court held that the presumption of anti- 

competitiveness attached to horizontal agreements is rebuttable by parties through 

evidence. 

3. While examining the market conditions prevailing in the LPG cylinders market, the 

Supreme Court held that “those very factors on the basis of which the CCI has come to 

the conclusion that there was cartelization, in fact, become valid explanations to the 

indicators pointed out by the CCI”. The Supreme Court noted that the above mentioned 

market condition led to a “situation of oligopsony that prevailed because  of  limited 

buyers and influence of buyers in fixation of prices was all prevalent”. 

4. On the basis of the above factors, the Supreme Court held that the LPG cylinder 

manufacturers had discharged their onus by showing that the parallel behavior was not    

a result of concerted practice but of the market conditions where IOCL was calling the 

shots in so far as price control is concerned. 

5. Thus, the Supreme Court held that at this stage it was up to the CCI to inquire further in 

the case, which it failed to  do. The Supreme Court also took note  of  the fact that the  

CCI had failed to summon the IOCL before it, despite the IOCL having “full control over 

the tendering process”. 

6. Accordingly, the Supreme Court held that there was not “sufficient evidence” to hold the 

LPG cylinder manufacturers in violation of the Competition Act and set aside the 

COMPAT orders upholding the LPG cylinder manufacturers in violation of the 

Competition Act. 

Link to Order 

https://sci.gov.in/supremecourt/2014/3644/3644_2014_Judgement_01-Oct-2018.pdf 
 

 

Citation: Case No. 39 of 2018, Competition Commission of India dated 16.04.2019 

Facts 

 The present case was filed under Section 19(1)(a) of the Act, alleging Google LLC and 

Google India Private Limited, (collectively ‘Google’) of abuse of its dominant position in 

the mobile operating systems market. 

http://www.cakart.in/ca-final-classes
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 Google is leading in the operating systems’ market as majority of the users and the 

developers use its operating system (OS) along with varied other Google’s proprietary 

applications and services [Google Mobile Services (GMS)]. 

 The CCI noted that a wide range of applications like Google Maps, Google Chrome, 

YouTube were only available through GMS on android phones which had to be 

preinstalled by the manufacturer and couldn’t be availed directly by the end-users. 

 In order to obtain rights to these applications, the manufacturers had to enter into 

agreements with Google, namely, Mobile Application Distribution Agreement (“MADA”) 

and Anti Fragmentation Agreement (“AFA”). 

Question of Law 

Whether Google had abused its dominant position? 

Key Ratio Decidendi 

1. The CCI  recorded that  to form a prima facie case of abusive conduct, it was necessary  

to identify the relevant market and to define the dominance of Google in such market. 

2. Firstly, it observed that the primary relevant market will be the market for licensable  

smart mobile device OS in India. The CCI identified that  the mobile  OS are different  

from OS designed for desktop as they have additional handheld use features. Thus, it 

differs in characteristics and on the basis of usage. Also, the CCI noted that other OS   

like iOS and Windows are not available for licensing to third-party developers and thus 

are excluded from the relevant market. 

3. Secondly, the CCI held that Google appears to be dominant in the relevant market as 

Android accounted for 80% of India’s mobile OS market. The European Commission’s 

decision [Case AT.40099 – Google Android, Commission Decision of 18  July 2018.]   

was also relied upon where the EC had found Google to dominant in the markets of 

general internet search services and licensable smart mobiles OS. 

4. Furthermore, the Commission held that the signing of  MADA mandates  pre-installation 

of entire suite of Google apps. ‘Play Store’, a must have app, cannot be pre-installed 

separately thereby compulsorily tying it with the other applications. In the backdrop, the 

CCI noted that making pre-installation of ‘Play Store’ conditional, Google reduced the 

ability and disincentivized the device manufacturers to develop viable alternatives, 

thereby restricting technical development to the prejudice of consumers violative of 

Section 4(2) of the Act. 

5. While reading Section 4 with Section 32 of the Act, it is important to  note that the  

conduct of Google to tie or bundle applications and services is an attempt to eliminate 

effective competition from the market. There exists an element of coercion as the 
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Re: House of Diagnostics LLP and Esaote Asia Pacific Diagnostic 
Pvt. Ltd 

5. 

 

device manufacturers  are coerced to  purchase the GMS suite altogether which results  

in consumer harm through reduction in choice of products 

Link to Order 

https://www.cci.gov.in/sites/default/files/39-of-2018.pdf 
 

 

 

Citation: Case No. 09 of 2016, Competition Commission of India dated 27.09.2018 

Facts 

 The information was filed by M/s House of Diagnostics LLP (‘HoD’), engaged in the 

business of medical diagnostics and diagnostic imaging services. 

 The allegations of HoD pertained to the purchase of three ‘Dedicated Standing/ Tilting 

MRI machines’ manufactured by Esaote (‘G-Scan Machines’) for HoD’s diagnostic 

centers. It was alleged that Esaote was dominant in the defined market and had abused 

its dominance as: (i) Esaote misled HoD that new machines were being supplied to it; 

(ii) acted unfairly by refusing to supply ‘See through Perforated RF Cage’ and ‘Head  

Coils’ to HoD; (iii) insisted  that  the  Comprehensive Maintenance Contract (‘CMC’) was 

to be paid for each machine supplied; and (iv) limited the provision of services in the  

after sale market and denied market access to third party service providers. 

Question of Law 

Had Esaote S.p.A and Esaote Asia Pacific Diagnostic Pvt. Ltd. acted in  contravention  to 

Section 4(2) of the Act? 

Key Ratio Decidendi 

The DG Report came to following conclusions: (i) the relevant market was found to be the  

market for ‘Dedicated Standing/ Tilting MRI machines in India’; (ii) Esaote was dominant in the 

market for ‘Dedicated Standing/ Tilting MRI machines in India’; and (iii) Esaote abused its 

dominance in the defined market. 

In its analysis, CCI observed that G-scan Machines are a distinct product that can  tilt  the 

patient up to 90 degrees which is not possible in conventional supine MRI  machines. It  was  

also observed that conventional MRI machines can scan the whole body of a patient whereas  

the dedicated standing/ tilting MRI is meant specifically for joint and spines. In  addition, the  

facts that  there are diagnostic centers which have both  types of MRI  machines indicate that 

the products are distinct. Therefore, CCI found the relevant market to be the ‘market for 

dedicated standing/tilting MRI machines in India’ (‘Relevant Market’). Further, CCI found 

http://www.cakart.in/ca-final-classes
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In Re: Anti competitive conduct in the Dry-Cell Batteries Market in 
India 

6. 

 

Esaote to be dominant in the Relevant Market as Esaote had patent rights over its G-Scan 

Machines and due to the absence of other companies who manufacture such machines in the 

Indian market; Esaote is able to operate independently of competitive forces. 

On a reading of the relevant purchase order, CCI found Esaote to have abused its dominance 

by insisting that the CMC was to  be  paid for each machine. Further, the exclusive rights given  

to  EAPD for supply of  spare parts and for providing after sales services for G-Scan Machines 

in India limited the provision of services in the after sale market and denied market access to 

third party service providers. Based on the above, CCI found Esaote to have abused its 

dominance under Section 4 of the Act and imposed a penalty of Rs 9.33 lakhs while also 

directing Esaote to ‘cease and desist’ from the infringing conduct. 

Dissenting Opinion: The CCI Chairperson wholly disagreed with the majority’s view on the 

delineation of the Relevant Market. The dissent note observes that the market cannot be 

narrowed to standing/ tilting MRI machines alone as any market delineation would have to 

necessarily include all MRI machines. Once the market is defined in this manner, the behavior  

of Esaote stands constrained by the presence of many other players as Esaote is  a  small 

player in the market of all MRI machines. Therefore, there was no question of dominance or 

abuse of dominance. 

Link to Order 

https://www.cci.gov.in/sites/default/files/case%20no.%2009%20of%202016%20%28Majority% 

20Order%20P.%2001%20to%2033%29%20%2C%20Dissent%20Note%20by%20Chairperson 

%20%28P.34%20to%2039%29.pdf 
 

 

Citation: Suo Motu Case No. 03 of 2017, CCI dated 15.01.2019 

Facts 

(a) Panasonic was a manufacturer of zinc-carbon dry cell batteries (‘DCBs’), on the other 

hand, Godrej did not have the capability to manufacture DCBs; 

(b) Panasonic and Godrej entered into a product supply agreement (‘PSA’) for supply of 

DCBs starting from early 2012 until late 2014; 

(c) similar to customary contract manufacturing arrangements, the DCBs were procured by 

Godrej from Panasonic in a ready to sell form i.e., the labelling and packaging of the 

battery was also done by Panasonic; 
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(d) The DCBs procured by Godrej from Panasonic were sold by  Godrej  under  its  own 

brand name, giving due credit to Panasonic as manufacturer of such batteries, on the  

labelling of the DCB. 

(e) In parallel, Panasonic entered into a price fixing arrangement with its competitors i.e., 

Eveready Industries India Ltd. (‘Eveready’) and Indo  National  Limited (‘Nippo’) during  

the period between May, 2009 and August, 2016. 

(f) Panasonic filed a leniency application before CCI disclosing this conduct and CCI found 

Panasonic, Eveready and Nippo guilty of a cartel conduct. 

Question of Law 

Whether a "bilateral ancillary cartel" existed between Panasonic (India) and Godrej in the 

institutional sales of dry cell batteries? 

Key Ratio Decidendi 

1. The CCI specifically notes that Panasonic used its knowledge of future prices fixed with 

Eveready and Nippo and used ‘its position of leverage to extract higher procurement 

price’ from Godrej, by indicating that the prices will go up. 

2. CCI further held Godrej guilty of entering into a cartel with Panasonic on the basis of: (i)   

a specific mutual comfort clause under the PSA effectively stating that the buyer and 

seller would not act against each other’s market interests; and (ii) e-mails that were 

exchanged between the officials of Panasonic and Godrej in relation to procurement  

price of DCBs pursuant to the PSA. 

3. CCI’s reasoning appears to be primarily based on the following premise: (i) Godrej and 

Panasonic were identified as ‘independent principals’ under the agreement and  

therefore, a mutual comfort clause was inherently anti-competitive; and (ii) none of the e-

mail exchanges used the term ‘procurement price’ and therefore, could not have been 

viewed as negotiation between buyer and seller in relation to procurement price. As a 

corollary, CCI reasoned that price related discussion on  e-mails could only be  viewed  

as an anti-competitive price fixing of DCBs. 

4. The Godrej Order appears to suggest that an agreement entered between a buyer and 

seller on a principal-to-principal basis could be viewed as akin to  an  agreement  

between independently operating competitors and therefore, could be scrutinized under 

the ambit of Section 3(3) of the Competition Act. Section  3(3) of  the  Competition Act 

(i.e., horizontal agreements) which precludes collusion between competitors i.e.,  

independent operating entities at the same level of the production chain. In contrast, 

Section 3(4) (i.e., vertical agreements) of the Competition Act deals with agreements 

between two or more enterprises that are at different stages of the production chain. 

Vertical agreements manifest an interdependent relation between (non-competing) 

enterprises as a result of being staged at different points of a value chain and generally 
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In Re: Fx Enterprise Solutions India Pvt. Ltd. and Hyundai Motor 
India Limited 

7. 

 

proscribe harm associated with unilateral conduct. On  the other hand, Section 3(3) of  

the Competition Act governs agreements between competitors, who were otherwise 

required to act independently. 

Link to Order 

https://www.cci.gov.in/sites/default/files/Suo-Moto-03-of-2017_0.pdf 
 

 

 

Citation: Case No. 36 and 82 of 2014, CCI dated 14.06.2017 

Facts 

 The Dealership Agreement required dealers to seek consent prior to taking up 

dealerships with a competing brand and to procure spare parts either directly from 

Hyundai or through its pre-approved vendors and this amounted to an “exclusive supply 

agreement” and “refusal to deal”. 

 The enforcement of the “Discount Control Mechanism” (DCM) under the Dealership 

Agreement by Hyundai resulted in Resale price maintenance (RPM). Further, it was 

alleged that Hyundai perpetuates “hub-and-spoke” arrangements, wherein bilateral 

vertical agreements between Hyundai and its dealers and horizontal agreements  

between dealers through Hyundai, resulted in price collusion. 

 It was alleged that Hyundai forces its customers to purchase passenger cars tied with 

CNG Kits, Lubricants and Oils, and Insurance Services from specified vendors 

Question of Law 

Whether Hyundai Motor India Limited has acted in contravention of the provisions of Section 3  

of the Act? 

Key Ratio Decidendi [CCI] 

1. Exclusive supply and refusal to deal: the CCI observed that merely because the 

requirement of prior consent before entering into a dealership for a  competitor  brand,  

did not amount to exclusivity. 

2. On tie-in arrangements, the CCI reiterated its position in Sonam Sharma vs. Apple and 

Ors. [Case No. 24 of 2011] to state that purchasers of Hyundai cars were not “forced”      

to purchase CNG Kits, Lubricants and Oils, and Insurance Services from specified 

vendors. 
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3. With respect to RPM allegations, the CCI observed that Hyundai restricts the maximum 

discount which a dealer can give, thereby effectively fixing the minimum resale price. 

Based on Hyundai's admission the CCI held that Hyundai enforces this strictly by 

appointing mystery shopping agencies for policing its dealers and wherever a dealer is 

found to be violating the discount control mechanism, a fine is imposed on them. 

Appeal to NCLAT 

[Hyundai Motor India Ltd. Vs. CCI. 

Competition Appeal (AT) No. 06 of 2017 dated 19.09.2018] 

The NCLAT observed that the CCI failed to take into  consideration the factors  mentioned 

under Section 19(6) and 19(7) of the Competition Act for the determination of the relevant 

geographic market and product market, respectively. The NCLAT placed reliance on the 

decision of the Supreme Court in Competition Commission of  India v. Coordination Committee 

of Artistes and Technicians of West Bengal Film and Television and Ors. to hold that the  CCI  

did not take into consideration the physical characteristics or end use of goods, including price  

of goods or service; consumer preferences as required to be taken under sub-section (7) of 

Section 19 for determination of 'relevant product market'. The factors such as the consumer 

preferences, transport costs, distribution facilities are the corner stone for determining whether 

a geography/area could be considered as a separate market from both consumer and the 

producer's point of view. 

While the CCI delineated the upstream market as the market of sale of passenger cars, the 

downstream market was delineated as the market for dealership of Hyundai cars  alone. As  

such it is  not clear from the analysis on  the relevant market by  the CCI,  the reasons behind  

not considering the substitutability of different passenger cars by the dealers. 

Link to Order 

CCI Order: https://www.cci.gov.in/sites/default/files/36%20and%2082%20of%202014.pdf 

NCLAT Order: 

https://nclat.nic.in/Useradmin/upload/6594600435ba2337253f81.pdf 
 

 

Citation: Case No. 03 of 2011, CCI dated 27.07.2015 

Facts 

The complaint was filed against various automobile manufacturers or original equipment 

manufacturers (OEMs) – concerns were restriction of availability of genuine spare parts of 

automobiles manufactured by them in open market 

http://www.cakart.in/ca-final-classes
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9. CCI vs Bharti Airtel Ltd 

 

Question of Law 

Whether Original Equipment Manufacturers (OEM) were abusing their dominant position? 

Key Ratio Decidendi 

1. It was found that – 

(a) the relevant market would be market for spares of automobiles 

(b) each automobile manufacturer was dominant in respect of its respective spares 

(c) a customer who purchases a car, cannot substitute spares of a different 

manufacturer, are ‘locked into’ certain aftermarket suppliers. 

2. The DG concluded that each car manufacturer was in a dominant position in the supply  

of its spare parts for its own brand of cars 

3. The effect of treating the market for cars and its spares as separate  and  distinct  

markets is that a manufacturer is automatically in a dominant position in respect of its  

own spares. The Commission agreed with the DG’s analysis of relevant market. 

4. CCI concluded that manufacturers were unable to demonstrate that they could, or 

consumers could, compute life-span costs and hence, rejected the systems market 

contention. Each car manufacturer was the sole seller of its spares and diagnostic tools 

and that car manufacturers restricted authorized dealers from making sales in the open 

market. CCI thus rejected ‘unified systems market’ contention of the car manufacturers 

and agreed with the distinct market for cars and a distinct market for after sales service. 

5. The CCI was also of the view that a ‘cluster market’ existed for all the spare parts for 

each brand of car manufactured by the OEM. 

6. Hence, it further held that the Indian car spare-parts market forms a separate market  

from that of cars, inter alia, as the consumers do not engage in whole life costing while 

buying cars, and the OEMs, who were generally  the car  manufacturers monopolized 

this spare-parts market. 

Link to Order 

https://www.cci.gov.in/sites/default/files/03201127.pdf 
 

 

Citation: Supreme Court, Civil Appeal No. 11843 of 2017 dated 05.12.2018 

Facts 

 In 2017, the CCI, acting on information filed by Reliance Jio Infocomm Limited (‘Jio’) 

under Section 19(1) of the Competition Act, 2002 (‘Act’), ordered the Director 
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General, CCI (‘DG’) to investigate (‘CCI Order’) against the alleged cartelization by 

Bharti Airtel Limited, Vodafone India Limited, Idea Cellular Limited and the Cellular 

Operators Association of India (‘OPs’). It was alleged that OPs had cartelized to deny 

Jio entry into the telecom sector by not providing it  adequate  Points  of  

Interconnection (‘POIs’), resulting in call failures between Jio and other networks. Jio 

had also filed letters with the TRAI complaining against the conduct of the OPs. 

 The Bombay High Court (‘BHC’) by way of an order dated September 21, 2017 (‘BHC 

Order’) set aside the CCI Order and held that the telecom sector  is  governed, 

regulated and controlled by certain special authorities, and the CCI does not have the 

jurisdiction to deal with interpretation or clarification of any “contract clauses”, “unified 

license”, “interconnection agreements”, “quality of services  regulations”, etc.,  which 

are to be settled by the TRAI/ Telecom Disputes Settlement and Appellate Tribunal 

(‘TDSAT’). BHC further held that the powers of CCI are not sufficient to deal with the 

technical aspects associated with the telecom sector, which solely arise out of the 

Telecom Regulatory Authority of India Act, 1997 (‘TRAI Act’) and related regulations. 

CCI and Jio, aggrieved by the BHC Order, approached the SC. 

Question of Law 

Whether CCI has jurisdiction to deal with the matter unless the issues  are  settled  by  

authorities under the TRAI Act? 

Key Ratio Decidendi [CCI] 

Dealing with the question of whether the CCI had jurisdiction to look into the allegations of 

collusion amongst the incumbents, the Supreme Court held that the TRAI Act and the 

Competition Act are both special Acts and primacy has to be given to the respective objectives  

of both the regulators under their respective statutes. 

The Supreme Court clarified that the jurisdiction of the CCI is not ousted by the TRAI Act. 

However, the Court was cognizant that simultaneous exercise of  jurisdiction by  both  could  

lead to conflicting outcomes and uncertainties. Having determined that both  require primacy  

and cognizant of the implications of simultaneous exercise of jurisdiction by both, the Supreme 

Court sought to maintain the balance by adopting the following approach: 

The TRAI, being the expert regulatory body governing the telecom sector, has, in  the   

first instance, powers to decide contractual issues such as obligation to provide POIs, 

reasonableness of demand for access to POIs, concepts of “subscriber”, “test period”, 

“test phase and commercial phase rights and obligations”, “reciprocal obligations of 

service providers” or “breaches of contract”. 

Once these “jurisdictional aspects” are straightened and answered by the TRAI, the CCI can 

exercise its jurisdiction under the Act. The CCI’s exercise of jurisdiction is as such, 
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not rejected but pushed to a later stage when the TRAI has undertaken the necessary 

activity of determining the jurisdictional facts. 

The Supreme Court has recognised that CCI’s jurisdiction is not excluded by presence of 

sectoral regulators and to that end, the CCI enjoys primacy with respect to issues  of  

competition law. However, to  the extent the Supreme Court holds that despite such primacy,  

the CCI is “ill equipped to proceed” on account of absence of the  determination  of  

“jurisdictional aspects” by a sectoral regulator, the Supreme Court grants to the CCI a  ‘follow- 

on’ jurisdiction. 

Link to Order 

https://sci.gov.in/supremecourt/2017/40072/40072_2017_Judgement_05-Dec-2018.pdf 

http://www.cakart.in/ca-final-classes
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2 
Real Estate (Regulation & Development) 

  Act, 2016 
 
 
 
 

 

Citation: Delhi HC, CM(M)--1249/2019 dated 04.09.2019 

Facts 

These petitions under Article 227 of the Constitution involve a common question, viz. whether 

proceedings under the Consumer Protection Act, 1986 can  be  commenced by  home  buyers 

(or allottees of properties in proposed real estate development projects) against developers, 

after the commencement of the Real Estate (Development and Regulation) Act, 2016 

Question of Law 

Whether proceedings under the Consumer Protection Act (CPA) could  be  commenced  by 

home buyers against developers, after the commencement of RERA? 

Key Ratio Decidendi 

The court was of the view that judgment in Pioneer Urban Land and Infrastructure Ltd. & Anr.  

vs. Union of India was binding on the high court with regard  to  the issue in  question  in  as 

much as: 

1. While it was correctly pointed out by the Respondent that the litigation before the 

Supreme Court principally raised the question of remedies under IBC and RERA, the 

issues arising out of CPA proceedings were  also brought to the attention of the Court.    

In fact, it had recorded that  "Remedies that are given to  allottees  of  flats/apartments  

are therefore concurrent remedies and connected matters such allottees of 

flats/apartments being in a position to avail of remedies under the Consumer Protection 

Act, 1986, RERA as well as the triggering of the Code." Thus, it could not be said that  

any of those conclusions are obiter dicta or made as passing observations, and not  

intended to be followed. 
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2. The high court could not disregard the judgment of the Supreme Court as being per 

incuriam based on its perception regarding the arguments considered therein. Reliance 

was placed on Sundeep Kumar Bafna v. State of Maharashtra & Anr., wherein the 

Supreme Court gave a "salutary clarion caution to all  courts, including the High  Courts, 

to be extremely careful and circumspect in concluding a  judgment  of  the  Supreme 

Court to be per incuriam". 

Thereby the court concluded that "remedies available to  the respondents herein under CPA   

and RERA are concurrent, and there is no ground for interference with the view taken by the 

National Commission in these matters." 

Link to Order 

http://lobis.nic.in/ddir/dhc/PRJ/judgement/05-09-2019/PRJ04092019CMM12442019.pdf 
 

 

Citation: Maharashtra RERA, Complaint No. CC00600000005501, Maharera No. 

P51800000756 dated 14.12.2018 
 

Facts 

The complainant had booked a flat in Ghatkopar for `1.33 crores (approx.) and was  assured  

by the respondent that work on the project will start by August 31, 2011 and it  will  be  

completed within 36 months. But the respondent failed to complete the project on time, he also 

did not register the agreement. 

Question of Law 

Whether multiple Proceedings on same issue are Permissible under RERA 2016? 

Key Ratio Decidendi 

 The Maharashtra Real Estate Regulatory Authority (MahaRERA) has held that multiple 

proceedings on the same issue cannot be allowed under the Real Estate (Regulation & 

Development) Act, 2016. 

 “The record shows that the complainant was also one of the members of the said 

Association. The said fact has not been denied by the complainant. The said complaint was 

filed with the MahaRERA by 'the allottees seeking directions from MahaRERA to allow 

cancellation of the flat bookings by the allottees who want to do so without cancellation fees 

and direct the respondent to refund the amount paid by the allottees along with interest and 

compensation. In the said complaint, after hearing arguments of both sides, the MahaRERA 

has already given verdict directing the respondent promoter to execute the registered 

agreements for sale with the members of the Rising City Ghatkopar Association. Since the 

complainant is also a party, to the said proceeding, he cannot separately agitate this 

http://www.cakart.in/ca-final-classes
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3. Lavasa Corporation Limited vs Jitendra Jagdish Tulsiani 

 

complaint before the MahaRERA, as it will amount to multiple proceedings on the same 

issue, which is not permissible in the RERA Act, 2016.” 

Link to Order 

https://maharerait.mahaonline.gov.in/SearchList/SearchJudgements 
 

 

Citation: Bombay HC, Civil Second Appeal (Stamp) No.9717 of 2018 dated 07.08.2018 

Facts 

 The Respondents-Allottees were bonafide purchasers of their respective apartments in 

the projects/buildings, in a township scheme of Lavasa in Pune. The  allottees  were 

given flats not under a transaction of ‘sale’, but under ‘Agreements of  Lease’  where in 

the flats were leased out to the allotees for the period of 999 years. The Allottees had 

paid consideration to Lavasa almost, to the extent of 80% of the sale  price and  the  

lease rent was only ` 1 per annum. They also paid substantial amount towards the 

stamp-duty and the registration charges. 

 As per the ‘Agreements of Lease’ executed between the parties, the project was to be 

completed and the possession of the apartments was to be  handed  over  to  the 

Allottees within a period of 24 months. However, after waiting for 6  to  7  years  for 

getting the project completed and after making several enquiries with Lavasa about the 

progress of the said project, the Allottees found that there were no chances of  the  

project being completed in a near future. Hence, after Lavasa registered itself with the 

RERA, the Allottees approached the ‘Adjudicating Authority’ under the MahaRERA with 

an application, under Section 18 of the RERA, for compensation with interest for every 

month of the delay in handing over possession of the apartments and for various other 

reliefs, to which they are entitled under the RERA. 

Question of Law 

1. Whether the provisions of the RERA would apply in case of an 'Agreement to Lease'? 

2. Whether the definition of the term “Promoter”, as provided in Section  2(zk)  in  the  

RERA, would include a 'Lessor', and 'whether the remedy provided to the 'Allottees'  

under Section 18 of the RERA can be available only against the 'Promoter', or, in that 

sense, also against a 'Lessor'? 

Key Ratio Decidendi 

 The Bombay High Court has held that provisions of the Real Estate (Regulation and 

Development) Act, would apply in case of agreements styled as 'Agreement to Lease' 
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when the lease period is long (say 999 years) and when the ‘lessee’ has paid a substantial 

amount as consideration. 

 “In an 'Agreement of Lease', the 'Lessee' does not pay more than 80% of the 

consideration amount towards the price of the said apartment. In an 'Agreement of 

Lease', the rent cannot be `1/- per annum only, for such an apartment, market rate of 

which is more than `40 lakhs. In an 'Agreement of Lease', parties do not pay the 

registration charges and stamp duty on the market value of the said apartment. The  

'Agreement of Lease' also cannot be for such a long term for '999 years'. This  long  

period of lease in itself is sufficient to hold that, it is not an 'Agreement of Lease', but, in 

reality, an 'Agreement of Sale'.” 

 The court observed that very object of the RERA is to protect the consumers, the 

persons, who have invested their hard-earned money by entering into an 'Agreement', 

which is in the nature of purchase of the apartment itself, mere nomenclature of the 

document as 'Agreement of Lease' will not in  any way  take away the rights given to  

them by the statute. 

 “If the entire 'Agreement' is perused as such, then it becomes apparent on the face of it 

also, that it cannot be termed or treated as an 'Agreement of Lease', but, in its real 

purport, it is an 'Agreement of Sale'. The very fact that more than 80% of the entire  

consideration amount is already paid by the Respondents to  the  Appellant  and  the 

lease premium agreed is only of `1/- per annum, including the clause relating to the 

period of lease of 999 years, are self-speaking to prove that, in reality, the transaction 

entered into by the parties is an 'Agreement of Sale' and not an 'Agreement of Lease'; 

though it is titled as such. The law is well settled that the nomenclature of the document 

cannot be a true test of its real intent and the document has to be read as a whole to 

ascertain the intention of the parties. if  the entire 'Agreement' is  perused as  such, then  

it becomes apparent on the face of it also, that it cannot be termed or treated as an 

'Agreement of Lease', but, in its real purport, it is an 'Agreement of Sale'. The very fact 

that more than 80% of the entire consideration amount is already paid by the 

Respondents to the Appellant and the lease premium agreed is only of `1/- per annum, 

including the clause relating to the period of lease of 999 years, are self-speaking to 

prove that, in reality, the transaction entered into by the parties is  an  'Agreement  of 

Sale' and not an 'Agreement of Lease'; though it is titled as such. The law is well settled 

that the nomenclature of the document cannot be a true test of its real intent and the 

document has to be read as a whole to ascertain the intention of the parties.” 

Link to Order 

https://bombayhighcourt.nic.in/generatenewauth.php?auth=cGF0aD0uL2RhdGEvanVkZ2VtZW 

50cy8yMDE4LyZmbmFtZT1DU0E5NzE3MTgucGRmJnNtZmxhZz1OJnJqdWRkYXRlPSZ1cGx 

vYWRkdD0wNy8wOC8yMDE4JnNwYXNzcGhyYXNlPTA1MTAxOTEzMzY0OA== 
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Citation: Bombay HC, Original Writ Petition No. 2737 of 2017 dated 06.12.2017 

Facts 

The petitioners are builders and developers who are aggrieved by the new provisions of  the  

said Act which contains specific provisions to tackle problems like delay  in  possession, 

arbitrary interests levied on home buyers etc. 

Petitioners had challenged Section 3, 5, 7, 8, 11(h), 14(3), 15, 16, 18, 22, 43(5),59,60,61,63   

and 64 of the Real Estate (Regulations and Development) Act, 2016 and Rules 3(f), 

4,5,6,7,8,18,19, 20 and 21 of the Registration of real estate  projects,  Registration  of  real  

estate agents, rates of interest and disclosures on website Rules, 2017. 

Question of Law 

Whether Sections 18, 38, 59, 60, 61, 63 and 64 of the RERA Act, are violative of Articles 14, 

19(1)(g) and 20(1) of the Constitution of India and amount to unreasonable restrictions? 

Key Ratio Decidendi 

 The builders had challenged Section 18 of the Act, under which they will have to return 

monies received with interest, if they fail to hand over possession  or  complete  the 

project in a time bound manner, if the allottee wishes to withdraw from a project. To this 

the Court said, “…. in case the allottee wishes to withdraw from the project, without  

prejudice to any other remedy available, to return the amount received  by  him  in  

respect of that apartment with interest at such rate as may be prescribed in this behalf 

including compensation. If the allottee does not intend to withdraw from the project he 

shall be paid by the promoter interest for every month’s delay till handing over of the 

possession. The requirement to pay interest is not  a penalty as  the payment of interest  

is compensatory in nature in the light of the delay suffered by the allottee that has paid  

for his apartment but has not received possession of it. The obligation imposed on the 

promoter to pay interest till such time as the apartment is handed over to him is not 

unreasonable. The interest is merely compensation for use of money.” 

 In case the promoter establishes and the authority is convinced that there were 

compelling circumstances and reasons for the promoter in failing to  complete  the  

project during the stipulated time, the authority shall have to examine as to whether   

there were exceptional circumstances due to which the promoter failed to complete the 

project. Such an assessment has to be done by  the  authority on  case to  case  basis 

and exercise its discretion to advance the purpose and object of RERA by balancing 

rights of both, the promoter and the allottee. 

4. Neelkamal Realtors Suburban Pvt. Ltd. and anr vs UOI 
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 The Bench, while upholding the provisions of RERA said, “RERA is not a law relating to 

only regulating concerns of the promoters but its object is to develop the real estate 

sector, particularly the incomplete projects, across the country.” 

 Hence, the court held  that the challenge to  constitutional validity of first proviso  

to Section 3(1), Section 3(2)(a), explanation to Section 3,  Section  4(2)(l)(C),  

Section 4(2)(l)(D), Section 5(3) and the first proviso to Section 6, Sections 7, 8, 18, 

22, 38, 40, 59, 60, 61, 63, 64 of the Real Estate (Regulation and Development) Act, 

2016 fails. These provisions are held to be constitutional, valid and legal.” 

 However, Section 46 (b) of the Act was set aside as it included any officer who has held 

the post of Additional Secretary to be eligible for membership of the two-member  

tribunal. Court held that the majority of the total members of the tribunal should always  

be judicial members. 

Link to Order 

https://bombayhighcourt.nic.in/generatenewauth.php?auth=cGF0aD0uL2RhdGEvanVkZ2VtZW 

50cy8yMDE3LyZmbmFtZT1PU1dQMjAxMDE3LnBkZiZzbWZsYWc9TiZyanVkZGF0ZT0mdXBs 

b2FkZHQ9MDYvMTIvMjAxNyZzcGFzc3BocmFzZT0wNTEwMTkxMzUxNTA= 
 

 

Citation: Haryana RERA at Gurugram, RERA-GRG-7-2018 dated 10.07.2018 

Facts 

The Complainant had booked a shop bearing No. EPS-SF-019. She had paid an amount of 

` 21,74,234 and ` 6,96,472 on 21.03.2014. On demand, an amount of ` 30,00,000/- was paid in 

advance which was to be counted towards early rebate payment with interest @ 12% on 

19.04.2014. The buyer agreement was signed on 09.05.2014. As per agreement, the time of 

completion of project was 30 months from the date of execution of agreement. 

The contention of the complainant that the respondents were not acting as per the agreement and 

thus defaulted in regard to the schedule of construction because of infighting inter-alia between 

them and no construction took place till the period of two years and the period of 30 months had 

expired on 9th November 2016. The interest accrued on the amount has been  calculated and 

claimed as ` 15,62,055 compounded up to September 2017. 

Question of Law 

Objection raised by Respondent: 

1. Project of the respondent is not an ongoing project as per Rule 2(1)(o) of the Haryana 

Real Estate (Regulation & Development) Rules, 2017. 
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2. That the respondent had received deemed occupation certificate prior to the publication  

of the rules. 

3. That the present complaint for compensation and interest under section 12, 14, 18 and  

19 of the Act is maintainable only before the adjudicating officer under the Act and not 

with this authority. 

Key Ratio Decidendi 

 The RERA Act, mentions nowhere that it is applicable only for the registered projects. 

 The RERA Act, provides certain categories of projects which are not required to be 

registered but these are within the ambit of the Act. These  projects  mentioned  in  

section 3(2) have been taken out of the registration requirement but not out of the 

purview of other provisions of the Act. 

 The provisions regarding registration and obligation during registration are applicable 

only for the registered projects. 

 The obligations of the promoter’s post expiry of  the validity of  the registration provided  

in the Act are applicable to even the real estate projects exempted from registration. 

 The projects which were completed and handed over during the last 5  years  are  

covered for the purpose of workmanship and structural defect liability. A complaint may 

be filed by the allottee in such matter in case the possession of the real estate  was  

within 5 years prior to the date of the complaint. 

 All real estate projects are covered for land title defect liability. 

 A complaint pertaining to violation of the provisions of RERA  Act,  Haryana  RERA  

Rules, and Regulations thereunder, may be filed by any aggrieved person in respect of 

any real estate project as per the definition given in section 2(zn) of RERA Act. 

Link to Order 

https://credai.org/assets/upload/judgements/resources/haryana-real-estate-regulatory-authority- 

ms-simmi-sikka-vs--ms-emaar-mgf-land-limited.pdf 
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3 
  Insolvency & Bankruptcy Code, 2016 

 
 
 
 

 

Citation: Supreme Court, WP(C) No.99 of 2018, dated 25.01.2019 

Facts 

The constitutional validity of the Insolvency and Bankruptcy Code, 2016 was challenged in various 

petitions before the Hon’ble Court. 

Question of law 

Whether IBC was discriminatory and unfair to operational creditors as compared to financial 

creditors? 

Key Ratio Decidendi 

1. The court held that financial creditors are  clearly  different from  operational  creditors 

and therefore, there is obviously an intelligible differentia between the two which has a 

direct relation to the objects sought to be achieved by the Code. Referring to the Code, 

the bench explained the difference between Financial Creditor  and  Operational  

Creditor. It said: "A perusal of the definition of financial creditor  and  financial  debt 

makes it clear that a financial debt is a debt together with interest, if any, which is 

disbursed against the consideration for time value of money. It may  further be money  

that is borrowed or raised in any of the manners  prescribed  in  Section  5(8)  or 

otherwise, as Section 5(8) is an inclusive definition. On the other hand, and 'operational 

debt' would include a claim in respect of the provision of goods or services, including 

employment, or a debt in respect of payment of dues arising under any law and payable  

to the Government or any local authority." 

2. "The main thrust against the provision of Section 12A is the fact that ninety per cent of  

the committee of creditors has to allow withdrawal. This high threshold has been 

explained in the ILC Report as all financial creditors have to put their heads together to 

allow such withdrawal as, ordinarily, an omnibus settlement  involving  all  creditors 

ought, ideally, to be entered into. This explains why ninety per cent, which  is  

substantially all the financial creditors, have to grant their approval to an individual 
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withdrawal or settlement. In any case, the figure of ninety per cent, in the absence of 

anything further to show that it is arbitrary, must pertain to the domain of legislative 

policy, which has been explained by the Report (supra). Also, it is clear, that under 

Section 60 of the Code, the committee of creditors do not have the last word on the 

subject. If the committee of creditors arbitrarily rejects a just settlement  and/or  

withdrawal claim, the NCLT, and thereafter, the NCLAT can always set aside such 

decision under Section 60 of the Code. For all these reasons, we are of the view that 

Section 12A also passes constitutional muster." 

3. Under the Code, the resolution professional is given administrative as opposed to quasi-

judicial powers. Even when the resolution professional is to  make  a  'determination' 

under Regulation 35A, he is only to apply to the Adjudicating Authority    for appropriate 

relief based on the determination. "Unlike the liquidator, the resolution professional 

cannot act in a number of matters without the approval of the committee of creditors 

under Section 28 of the Code, which can, by a two-thirds majority, replace one resolution 

professional with another, in case they are unhappy with his performance. Thus, the 

resolution professional is really a facilitator of the resolution process, whose 

administrative functions are overseen by the committee of creditors and by the 

Adjudicating Authority." 

4. “Even the categories of persons who are ineligible under Section 29A, which includes 

persons who are malfeasant, or persons who have fallen foul of the law in some  way,  

and persons who are unable to pay their debts in the grace period allowed, are further,  

by this proviso, interdicted from purchasing assets of the corporate debtor whose debts 

they have either wilfully not paid or have been unable to pay. The legislative purpose 

which permeates Section 29A continues to permeate the Section when it applies not 

merely to resolution applicants, but to liquidation also. Consequently, this plea is also 

rejected.” 

5. It will be seen that the reason for differentiating between financial debts, which are 

secured, and operational debts, which are unsecured, is in the relative importance of the 

two types of debts when it comes to the object sought to be achieved by the Insolvency 

Code. We have already seen that repayment of financial debts infuses capital into the 

economy in as much as banks and financial institutions are able, with the money that has 

been paid back, to further lend such money to other entrepreneurs for their businesses. 

This rationale creates an intelligible differentia between financial debts and operational 

debts, which are unsecured, which is directly related to the object sought to be achieved by 

the Code. In any case, workmen's dues, which are also unsecured debts, have traditionally 

been placed above most other debts. Thus, it can be seen that unsecured debts are of 

various kinds, and so long as there is some legitimate interest sought to be protected, 

having relation to the object sought to be achieved by the statute in question, Article 14 

does not get infracted. 
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Link to Order 

https://www.sci.gov.in/supremecourt/2018/4653/4653_2018_Judgement_25-Jan-2019.pdf Also 

Read: https://www.ibbi.gov.in/webadmin/pdf/whatsnew/2019/Jan/Swiss%20Ribbons_2019-01- 

27%2019:08:24.pdf 
 

 

Citation: Supreme Court, WP(C) No.43 of 2019, dated 09.08.2019 

Facts 

The challenge was primarily to the explanation added to Section 5(8)(f) of the Code that "any 

amount raised from an allottee under a real estate project shall be deemed to be an amount 

having the commercial effect of a borrowing". Amounts having the commercial effect of 

borrowing are treated as 'financial debt' as per Section 5(8)(f). Therefore, any amount invested 

by a person in a real estate project for allotment of apartments will be deemed as  "financial 

debt". 

Question of law 

 Whether treating homebuyers as financial creditors amounts to treating unequal’s as 

equals? 

 Whether homebuyers have a separate remedy under the RERA Act for their grievance 

redressal? 

 Whether giving advance payment for flat allotment can be regarded as 'financial  

lending'? 

Key Ratio Decidendi 

1. What is unique to real estate developers vis-à-vis operational debts, is the fact that, in 

operational debts generally, when a person supplies goods and services, such person    

is the creditor and the person who has to pay for such goods and services is the debtor.  

In the case of real estate developers, the developer who is the supplier of the 

flat/apartment is the debtor in as much as the home buyer/allottee funds his own 

apartment by paying amounts in advance to the developer for construction of  the  

building in which his apartment is to be found. Another vital difference between 

operational debts and allottees of real estate projects is that an operational  

creditor has no interest in or stake in the corporate debtor, unlike the case of an 

allottee of a real estate project, who is  vitally concerned with the  financial health 

of the corporate debtor, for otherwise, the real estate project may not be brought   

to fruition. Also, in such event, no compensation, nor refund together with 
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interest, which is the other option, will be recoverable from the corporate debtor. 

One other important distinction is that in an operational debt, there is  no  consideration 

for the time value of money – the consideration of the debt is the goods or services that 

are either sold or availed of from the operational creditor.  Payments made  in  advance 

for goods and services are not made to fund manufacture of such goods or provision of 

such services. 

2. The expression "borrow" is wide enough to include an advance  given  by  the 

home buyers to a real estate developer for "temporary use" i.e. for use in the 

construction project so long as it is intended by the  agreement  to  give  

"something equivalent" to money back to the home buyers. The "something 

equivalent" in these matters is obviously the flat/apartment." Also of importance is the 

expression "commercial effect". "Commercial" would generally involve transactions 

having profit as their main aim. Piecing the threads together, therefore, so long as an 

amount is "raised" under a real estate agreement, which is done with profit as the main 

aim, such amount would be subsumed within Section 5(8)(f) as the sale agreement 

between developer and home buyer would have the "commercial effect" of a  borrowing, 

in that, money is paid in advance for temporary use so that a flat/apartment is  given  

back to the lender. 

3. Referring to Section 88 of the RERA Act, the Court said that it  was  an  additional 

remedy, which will not bar other remedies available to a homebuyer. 

Link to Order 

https://sci.gov.in/supremecourt/2019/1348/1348_2019_5_1501_15816_Judgement_09-Aug- 

2019.pdf 
 

 

Citation: Supreme Court, Civil Appeal No. 15135 of 2017, dated 15.12.2017 

Facts 

 Hamera International Private Limited executed an agreement with the appellant, 

Macquarie Bank Limited, Singapore, on  27.7.2015, by which the appellant purchased 

the original supplier’s right, title and interest in a supply agreement in favour of the  

respondent. 

 The respondent entered into an agreement dated 2.12.2015 for supply of goods worth 

US$6,321,337.11 in accordance with the terms and conditions contained in the said  

sales contract. The supplier issued two invoices dated 21.12.2015 and 31.12.2015. 

Payment terms under the said invoices were 150 days from the date of bill of ladings 

dated 17.12.2015/19.12.2015. 
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 Since amounts under the said bills of lading were due for payment, the appellant sent    

an email dated 3.5.2016 to the contesting respondent for payment of the outstanding 

amounts. Several such emails by way of reminders were sent, and it is alleged that the 

contesting respondent stated that it will sort out pending matters. 

 Ultimately, the appellant issued a statutory notice under Sections 433 and 434 of the 

Companies Act, 1956. A reply dated 5.10.2016 denied the fact that there was any 

outstanding amount. 

 After the enactment of the Code, the appellant issued a demand notice under Section 8  

of the Code on 14.2.2017 at the registered office of the contesting respondent, calling 

upon it to pay the outstanding amount of US$6,321,337.11. By a reply dated 22.2.2017, 

the contesting respondent stated that nothing was owed by them to the appellant. They 

further went on to question the validity of the purchase agreement dated 27.7.2015 in 

favour of the appellant. 

 On 7.3.2017, the appellant initiated the insolvency proceedings by filing a petition under 

Section 9 of the Code. On 1.6.2017, the NCLT rejected the petition holding that Section 

9(3)(c) of the Code  was not complied with, inasmuch as no certificate, as  required by  

the said provision, accompanied the application filed under Section 9. It, therefore, held 

that there being non-compliance of the mandatory provision of Section 9(3)(c) of the 

Code, the application would have to be dismissed at the threshold. 

Question of law 

Whether an advocate/lawyer can issue a notice under Section 8 on behalf of the operational 

creditor? 

Key Ratio Decidendi 

1. On a conjoint reading of Section 30 of the Advocates Act and Sections 8 and 9 of the 

Code together with the Adjudicatory Authority Rules and Forms thereunder, a  notice 

sent on behalf of an operational creditor by a lawyer would be in order. “The expression 

“an operational creditor may on the occurrence of a default deliver a demand notice…..” 

under Section 8 of the Code must be read as including an operational creditor’s 

authorized agent and lawyer.” 

2. The expression “shall” in Section 9(3) does  not take us much further when it  is  clear  

that Section 9(3)(c) becomes impossible of compliance in cases like the  present.  It 

would amount to a situation wherein serious general inconvenience would be caused to 

innocent persons, such as the appellant, without very much furthering the object of the 

Act… would have to be construed as being directory in nature. 

3. Hence, the court concluded that a lawyer on behalf of the operational creditor can issue 

a demand notice of an unpaid operational debt. The court also held that the provision 
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contained in Section 9(3)(c) of the Code is not mandatory for initiating insolvency 

proceedings. 

Link to order 

https://sci.gov.in/supremecourt/2017/29095/29095_2017_Judgement_15-Dec-2017.pdf 
 

 

Citation: Supreme Court, Civil Appeal No.23988 of 2017, dated 11.10.2018 

Question of law 

Whether the Limitation Act, 1963 will apply to applications that are made  under  Section 7 

and/or Section 9 of the Code on and from its commencement on 01.12.2016 till 06.06.2018? 

Key Ratio Decidendi 

The Bench observed that since the Limitation Act is applicable to applications filed under 

Sections 7 and 9 of the Code from the inception of the Code, Article 137 of the Limitation Act 

gets attracted. 

“The right to sue”, therefore, accrues when a default occurs. If the default has occurred over 

three years prior to the date of filing of the application, the application would be barred under 

Article 137 of the Limitation Act, save and except in  those cases where, in the facts of  the   

case, Section 5 of the Limitation Act may be applied to condone the delay in filing such 

application.” 

Hence, the Limitation Act is applicable to applications filed under Sections 7 and 9 of 

Insolvency and Bankruptcy Code from the inception of the Code. 

Link to order 

https://www.sci.gov.in/supremecourt/2017/41322/41322_2017_Judgement_11-Oct-2018.pdf 
 

 

Citation: Supreme Court, Civil Appeal No. 3595 of 2018 dated 14.08.2018 

Facts 

 When the SARFAESI Proceedings were pending, the Corporate Debtor initiated the 

corporate insolvency resolution process against itself. Moratorium was imposed 

statutorily invoking Section 14 of the Code. 
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 In these proceedings, the Personal Guarantor, the Managing Director of the Corporate 

Debtor, filed an application contending that Section 14 of the Code would apply to the 

personal guarantor as well, as a result of which proceedings against the personal 

guarantor and his property would have to be stayed. 

 National Company  Law Tribunal allowed his  plea observing that, since under Section 

31 of the Code, a Resolution Plan made thereunder would  bind the personal guarantor  

as well, and since, after the creditor is proceeded against, the guarantor stands in the 

shoes of the creditor, Section 14  would apply in favour of  the personal guarantor as  

well. This view was upheld by National Company Law Appellate Tribunal. 

Question of law 

Whether section 14 moratorium would apply to a personal guarantor of a corporate debtor? 

Key Ratio Decidendi 

1. Section 60 of the Code, in sub-section (1) thereof, refers to insolvency resolution and 

liquidation for both corporate debtors and personal guarantors, the Adjudicating  

Authority for which shall be the National Company Law Tribunal, having territorial 

jurisdiction over the place where the registered office of the  corporate  person  is 

located. This sub-section is only important in that it locates the Tribunal which has 

territorial jurisdiction in insolvency resolution  processes against corporate debtors. So  

far as personal guarantors are concerned, we have seen that Part III has not been 

brought into force, and neither has Section 243, which repeals the Presidency-Towns 

Insolvency Act, 1909 and the Provincial Insolvency Act, 1920. The net result of this is   

that so far as individual personal guarantors are concerned, they will continue to be 

proceeded against under the aforesaid two Insolvency Acts and not under the Code. 

Indeed, by a Press Release dated 28.08.2017, the Government of India, through the 

Ministry of Finance, cautioned that Section 243 of the Code, which provides for  the 

repeal of said enactments, has not been notified till date, and  further,  that  the  

provisions relating to insolvency resolution and bankruptcy for individuals and 

partnerships as contained in Part III of the Code are yet to be notified. Hence, it was 

advised that stakeholders who intend to  pursue their insolvency cases may  approach  

the appropriate authority/court under the existing enactments, instead of  approaching 

the Debt Recovery Tribunals. 

2. Section 31(1), in fact, makes it clear that the guarantor cannot escape payment as the 

Resolution Plan, which has been approved, may well include provisions as to payments 

to be  made  by  such guarantor. This is perhaps the reason that Annexure VI(e) to  Form 

6 contained in the Rules and Regulation 36(2) referred to  above, require information as 

to personal guarantees that have been given in relation to the debts of the corporate 20 

debtor. Far from supporting the stand of the Respondents, it is clear that in point of 
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fact, Section 31 is one more factor in favour of a personal guarantor having to pay for  debts 

due without any moratorium applying to save him. 

3. Hence, Section 14 of the Insolvency and Bankruptcy Code, 2016, which  provides 

for a moratorium for the limited period mentioned in  the Code, on  admission of   

an insolvency petition, would not apply to a personal guarantor of a corporate 

debtor. 

Link to order 

https://www.sci.gov.in/supremecourt/2018/11958/11958_2018_Judgement_14-Aug-2018.pdf 
 

 

Citation: Supreme Court, Civil Appeal No. 9405 of 2017 dated 21.09.2017 

Facts 

 Kirusa issued a demand notice to Mobilox as an Operational Creditor under the Code, 

demanding payment of certain dues. Mobilox issued a reply to the demand notice 

(“Mobilox Reply”) inter alia stating that there exists certain serious and bona  fide  

disputes between the parties and alleged a breach of the terms of a non-disclosure 

agreement by Kirusa. Kirusa filed an application under Section 9 of the Code 

(“Application”) before the National Company Law Tribunal, Mumbai (“NCLT”)  for  

initiation of the corporate insolvency resolution process (“CIRP”) against Mobilox. This 

was dismissed by the NCLT, which expanded the scope of  an  ‘existing dispute’ under 

the Code to hold that a valid notice of dispute had been issued by Mobilox. 

 Kirusa filed an appeal before the National Company Law Appellate Tribunal (“NCLAT”), 

which allowed Kirusa’s appeal and inter alia, held that the notice of dispute does not 

reveal a genuine dispute between the parties. Mobilox filed an appeal before the 

Supreme Court impugning the order of the NCLAT. 

Question of law 

Whether and to what extent can the NCLT go into the question of “existence of a dispute”? 

Key Ratio Decidendi 

The Supreme Court held that once an operational creditor has filed an Application, which is 

otherwise procedurally complete, the Adjudicating Authority has to consider the following; 

1. Whether there is an “operational debt”, as defined under the Code, which exceeds INR 

100,000; 
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2. Whether the documentary evidence furnished with the application shows that the 

aforesaid debt is due and payable and has not yet been paid; and 

3. Whether there is existence of a dispute between the parties or the record of the  

pendency of a suit or arbitration proceeding filed before the receipt  of  the  demand 

notice of the unpaid operational debt in relation to such dispute; 

While determining the third point above, the Supreme Court stated that the Adjudicating 

Authority must see is whether there is a plausible contention which requires further  

investigation and that the “dispute” is not a patently feeble argument or an assertion of fact 

unsupported by evidence. Basis the above, the Supreme Court allowed the appeal and set 

aside the order of the NCLAT. 

Link to Order 

https://www.sci.gov.in/supremecourt/2017/20386/20386_2017_Judgement_21-Sep-2017.pdf 
 

 

Citation: Supreme Court, Civil Appeal No.10673 of 2018 dated 05.02.2019 

Facts 

• In the case of the corporate debtor KS&PIPL, the resolution plan, when it was  put to   

vote in the meeting of CoC held on 27th October, 2017, could garner approval of only 

55.73% of voting share of the financial creditors and even if the subsequent approval 

accorded by  email (by 10.94%) is  taken into account, it did not fulfill the requisite vote  

of not less than 75% of voting share of the financial creditors. On the other hand, the 

resolution plan was expressly rejected by 15.15% in the CoC meeting and later 

additionally by 11.82% by email. 

• Similarly, in the case of corporate debtor IIL, the  resolution plan received  approval of 

only 66.57% of voting share of the financial creditors and 33.43% voted against the 

resolution plan. This being the indisputable position, NCLAT opined that the resolution 

plan was deemed to be rejected by the CoC and the concomitant  is  to  initiate 

liquidation process concerning the two corporate debtors. 

• The Managing Director of the corporate debtor (KS&PIPL) appeared before the 

adjudicating authority (NCLT) on 6th November, 2017, and also filed a memo on 17th 

November, 2017, inter alia submitting that for the financial creditor who chose not to 

participate in the voting, the votes and the majority be counted without their vote. 

Question of law 

What is the scope of NCLT jurisdiction to enquire into justness of rejection of the resolution 

plan? 
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Key Ratio Decidendi 

“Neither the Adjudicating Authority (NCLT) nor the Appellate Authority (NCLAT) has been 

endowed with the jurisdiction to reverse the commercial wisdom of the dissenting financial 

creditors and that too on the specious ground that it is only an opinion of the minority financial 

creditors. The fact that substantial or majority percent of financial creditors have accorded 

approval to the resolution plan would  be  of no avail, unless the approval is  by a vote of  not 

less than 75% (after amendment of 2018 w.e.f. 06.06.2018, 66%) of voting share  of  the 

financial creditors. To put it differently, the action of liquidation process postulated in Chapter- 

III of the I&B Code, is avoidable, only if approval of the resolution plan is by a vote of not less 

than 75% (as in October, 2017) of voting share of the financial creditors. Conversely, the 

legislative intent is to uphold the opinion or hypothesis of the minority dissenting financial 

creditors. That must prevail, if it is not less than the specified percent (25% in October, 2017; 

and now after the amendment w.e.f. 06.06.2018, 44%).  The inevitable outcome of  voting by   

not less than requisite percent of voting share of financial  creditors  to  disapprove  the  

proposed resolution plan, de jure, entails in its deemed rejection" 

The term “may” occurring in Section 30(4) of the Code, is ascribable to the discretion of  the 

CoC to approve the resolution plan or not to approve the same. What is  significant is  the 

second part of the said provision, which stipulates the requisite threshold of "not less than 

seventy five percent of voting share of the  financial creditors" to treat  the resolution plan as 

duly approved by the CoC. That stipulation is the quintessence and made mandatory for 

approval of the resolution plan. Any other interpretation would result in rewriting  of  the  

provision and doing violence to the legislative intent. 

"The amendment under consideration pertaining to Section 30(4),  is  to  modify  the 

voting share threshold for decisions of the CoC and cannot be treated as clarificatory in 

nature. It changes the qualifying standards for reckoning the decision of the CoC 

concerning the process of approval of a resolution plan. The rights/obligations 

crystallized between the parties and, in particular, the dissenting financial creditors in 

October 2017, in terms of the governing provisions can be divested or undone only by a 

law made in that behalf by the legislature. There is no  indication either in  the report of  

the Committee or in the Amendment Act of 2018  that  the legislature intended to  undo  

the decisions of the CoC already taken prior to 6th day of  June, 2018. It  is  not possible 

to fathom how the provisions of the amendment Act 2018, reducing  the  threshold 

percent of voting share can be  perceived as  declaratory or clarificatory in  nature. In  

such a situation, the NCLAT could not have examined the case on the basis of the 

amended provision. For the same reason, the NCLT could not have adopted a different 

approach in these matters. Hence, no fault can be found with the impugned decision of 

the NCLAT." 

Link to order 

https://www.sci.gov.in/supremecourt/2018/39315/39315_2018_Order_05-Feb-2019.pdf 
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1. Directorate of Enforcement v. Deepak Mahajan 
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  Prevention of Money Laundering, 2002 

 
 
 
 

 

Citation: SC, Criminal Appeal No. 537 of 1990 dated 31.01.1994 

Facts 

 Deepak Mahajan, the respondent was arrested by the officers of the Enforcement 

Directorate for an offence punishable under the provisions of FERA and taken  before  

the Additional Chief Metropolitan Magistrate, New Delhi on the next date as per the 

mandate of sub-section (2) of Section 35 of the said Act. 

 An application under Section 167(2) of the Code of Criminal Procedure  Code  was  

moved by the Enforcement Officer seeking petitioner’s ‘judicial remand’ on the ground 

that it was necessary to complete the investigation. On the very same day, the 

respondent unsuccessfully moved the court for bail. 

 The Magistrate remanded the first respondent to judicial custody for fourteen days and 

subsequently extended the detention period. The first respondent challenged the 

jurisdiction of the Magistrate in authorising the detention (remand) and the subsequent 

consecutive extensions. But his plea was rejected on the basis of the decision in Gupta 

case. 

 The case ultimately reached the Supreme Court. 

Question of Law 

1. Whether the Special Leave Petition is maintainable? 

2. Whether the Magistrate before whom a person arrested under subsection (1) of Section 

35 of the Foreign Exchange Regulation Act of 1973 which is in pari materia with sub- 

section (1) of Section 104 of the Customs Act of 1962, is produced under sub-section 

(2) of Section 35 of the Foreign Exchange Regulation Act, has jurisdiction to authorize 

detention of that person under Section 167(2) of the Code of Criminal Procedure? 

3. Whether Enforcement Directorate under FERA (now FEMA) or Custom’s Act are 

competent person to take judicial remand of an arrested person? 
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Rule of Law 

 Section 167(2)[iii] of Criminal Procedure Code 

 Section 35 of Foreign Exchange Regulation Act 

 Section 104 of Customs Act 

 Section 35 of Indian Penal Code 

 Article 136 of Constitution of India 

Key Ratio Decidendi 

1. The petition is maintainable under Article 136 of Constitution. Article 136 provides that 

the aggrieved party requires a special permission to be heard by the Apex Court in  

appeal against any judgement or order of any court /tribunal in the territory of India. 

However the Supreme Court may, in its  discretion, grant special leave to appeal from  

any judgment, decree or order made by  any court or tribunal in India. Art. 136 can only  

be applicable in special cases only and gross violation of principles of natural justice, 

gross miscarriage of justice, decision shocking the conscience of the court, when 

concerned point of law cannot be decided by ordinary law and other forums are the 

examples of such extraordinary and special circumstances. Even in the instant case  

there may be a grave violation of principles of natural justice and gross miscarriage of 

justice if the  Magistrate does  not have power to  try cases under FERA and Customs  

Act Further another important question that has been raised under this case is whether 

the Directorate of Enforcement or Customs Officer fall within the definition of ‘Police 

Officer’ under Section 167(2) of CrPC. Since such important question of law has to be 

answered, hence the petition is validly brought under Special Leave Appeal. 

2. The question is  not what  the  words in the relevant provision mean but whether there  

are certain grounds for inferring that the legislature intended to  exclude jurisdiction of  

the courts from authorizing the detention of  an arrestee whose arrest was  effected on  

the ground that there is reason to believe that the said person has been guilty of an 

offence punishable under the provisions of FERA or the Customs Act which kind of 

offences seriously create a dent on the economy of the nation and lead to hazardous 

consequences. Further the Supreme Court stated that to invoke Section 167(1), it is not 

an indispensable pre- requisite that in all circumstances, the arrest should have been 

effected only by a police officer and no one else and that there must necessarily be 

records of entries of a case diary. Hence the Supreme Court stated  that  the  

Enforcement Officer or Custom Officer can be termed as ‘police officer’ for the purpose  

of arrest. 

3. The Supreme Court held that “sub-sections (1) and (2) of Section 167 are squarely 

applicable with regard to the production and detention of a person arrested under the 

provisions of Section 35 of FERA and Section 104 of Customs Act and that the 
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M/s. PMT Machines Ltd. vs The Deputy Director, Directorate of 
Enforcement, Delhi 

2. 

 

Magistrate has jurisdiction under Section 167(2) to authorize detention of a person arrested 

by any authorized officer of the Enforcement under FERA and taken to the Magistrate in 

compliance of Section 35(2) of FERA.” 

Link to order 

https://main.sci.gov.in/jonew/judis/11668.pdf 
 

 

Citation: Appellate Tribunal for SAFEMA, FEMA, PMLA, NDPS & PBPT Act, FPA - 

PMLA -2792/DLI/2019 dated 16.09.2019 
 

Facts 

 PMT Machines is a part of SBL group companies, acquired by the promoters of  SBL  

Nitin Sandesara, Chetan Sandesara and Deepti Sandesara, in 1993. Before the 

provisional attachment order was passed by the ED, NCLT  Mumbai  had  already 

initiated Corporate Insolvency Resolution Process (CIRP) against PMT Machines under 

the Insolvency and Bankruptcy Code, 2016 (IBC), which is still under process. 

 The ED had conducted a 'search and seizure' under the provisions of  FEMA  and  

Income Tax Act at Mumbai, Vadodara premises of Sterling Group, its Promoters and 

Promoters' Companies in 2017. Later, a provisional attachment order  was  issued 

against the SBL group companies in 2018. In this order, immovable  properties  and  

other movables, vehicles etc. belonging to the PMT Machines Ltd., were also 

provisionally attached. 

Question of Law 

The appeal before the appellate authority under PMLA was filed by the RP, seeking release of 

the assets of the PMT Machines. The RP contended that moratorium under Section 14 of the 

IBC was applicable to the properties of PMT Machines, and the  attachment  order  had  

impacted the resolution process. 

Rule of Law 

 Section 5 of the Prevention of Money Laundering Act, 2002 

Key Ratio Decidendi 

1. The Appellate Authority of the Prevention of Money Laundering Act, 2002 (PMLA) has 

upheld the prevalence of the IBC over the provisions of PMLA. 

2. The PMLA Appellate Tribunal, distinguished between the objectives of the PMLA and 

IBC, and was of the view that “the objective of the PMLA was to deprive the offender 
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3. B.K. Singh vs Suraj Pal @ Chacha 

 

from enjoying the 'illegally acquired' fruits of crime by taking away his  right  over  

property acquired through such means. The Bench opined that the IBC's  objective on  

the other hand was maximization of value of assets, to promote entrepreneurship, 

availability of credit and balancing the interest of all the stakeholders.” 

3. The Appellate Bench observed that, if the attachment in this case were lifted, the RP 

would be able to take steps to get a viable Resolution Plan. It was noted that the 

attachment order was passed in relation to mortgaged properties in favour of banks, 

which were not purchased from "proceeds of crime", as they were purchased and 

mortgageD with the banks prior to the crime period. 

Link to order 

http://atfp.gov.in/writereaddata/upload//Judgement/Judgement4TGTLOAE06_917201922824M.PDF 
 

 

Citation: In the court of Ms. Santosh Snehi Mann, Special Judge (PC Act), CBi – 08, 

CCS No. 04/15 and CIS No. 21/2019 dated 09.09.2019 
 

Facts 

 The three accused persons were apprehended by a joint team of the Delhi Police Crime 

Branch, Maharashtra Forest Department and the Wildlife Crime Control Bureau, on the 

basis of information received on movement of wildlife offenders. After search and  

seizure, a sack containing uncured trophies of tiger parts, tiger nails  and  total  cash 

worth Rs. 52,60,000 were recovered from the accused persons. 

 Pursuant to this, a complaint was filed against the three accused persons for offences 

under sections 39, 44, 49B and 51 of Wildlife Protection Act. Since, these offences also 

fall in the category of Scheduled Offences under the Prevention of Money Laundering 

Act, a complaint was also registered at the Delhi Zonal Office of Enforcement Director. 

After recording the statements under section 50 of PMLA, the accused persons were 

charged with sections 3 and 4 of the said Act. 

Question of Law 

Whether the accused are guilty under Section 3 of PMLA, punishable under Section  4  of 

PMLA? 

Rule of Law 

 Section 3  of the Prevention of Money Laundering Act,  2002 

 Section 4  of the Prevention of Money Laundering Act,  2002 

 Section 50 of the Prevention of Money Laundering Act, 2002 
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4. Chhagan Chandrakant Bhujbal vs. Union of India and Ors 

 

Key Ratio Decidendi 

1. The court while examining the evidence opined that in proving  the  criminal  activity 

under Wildlife Protection Act, there's no need to examine the  informer.  Moreover, 

Wildlife Crime Investigation Handbook prohibits the examination of informer  as  a  

witness in court to protect his identity. Therefore, the claim of the defence regarding non-

examination of the informer was refuted by the court. 

2. The court also opined that physical production of  the wildlife contraband during trial is  

not essential to prove the recovery. 

3. It was also accepted by the court that the monies recovered from the custody of the 

accused persons were the proceeds of crime under PMLA. The court, while convicting 

two of three accused persons under section 3 of PMLA, also ordered the recovered 

monies to be confiscated  by  the  Central Government under sections 8(5) and 8(7) of  

the aforementioned anti-money laundering legislation. 

Link to order 

https://services.ecourts.gov.in/ecourtindia_v4_bilingual/cases/display_pdf.php?filename=/orders/2019/2 

02400000212019_32.pdf&caseno=CT%20Cases/21/2019&cCode=5&appFlag=web&normal_v=1 
 

 

Citation: Bombay HC, Criminal Writ Petition No. 3931 of 2016 dated 14.12.2016 

Facts 

 The Petitioner being former PWD Minister of Maharashtra was accused of generating 

huge illicit funds to the tune of Rs.840.16 crores that were money laundered. 

 While holding official position as the PWD Minister, the Petitioner allegedly awarded 

contracts of public works for self-gains. 

 As per the provisions laid down in the PMLA, 2002 the Petitioner was arrested and the 

Special Court took cognizance of the offence and passed a  detailed Order sending him  

to custody. 

 The Petitioner moved the Hon'ble Bombay High Court under Article 226 of the 

Constitution of India seeking Writ of Habeas Corpus. 

Question of Law 

1. The amendment of Section 45 of the Prevention of Money  Laundering  Act  in  2005 

made all offences under the Act non-cognizable and therefore procedure under section 

155 (2) of the Criminal Procedure Code should have been followed. Unless cognizance 

of the offence is taken by the Magistrate or the Special Court, the arrest of the 
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Petitioner could not have been effected. Therefore, requisite procedure for arrest of the 

Petitioner was not followed. 

2. The grounds of arrest were not mentioned in writing in the Arrest Warrant. 

3. The Assistant Director, being an authority established under section 48(c) of the 

Prevention of Money Laundering Act, without any notification issued by Central 

Government under section 49(3) imposing any conditions or limitations on his powers, 

cannot be held as 'competent' to exercise its powers under section 19 of the Act. 

Therefore, the Assistant Director, Directorate of Enforcement was  not competent and  

had no authority to arrest the Petitioner. 

Rule of Law 

 Section 19 of the Prevention of Money Laundering Act, 2002 

Key Ratio Decidendi 

1. The Assistant Director's power to arrest under section 19 does not depend upon the  

question as to whether offence is cognizable or non-cognizable. It was pertinently noted 

that while amending section 45 of the Act, the Legislature  had  not  changed  the 

heading, thereby giving clear indication that it did not intend to make the offence "non- 

cognizable" but only wanted to clear the conflict between the power of  the  Police  

Officer, who can arrest, in cognizable offence, without warrant and the authority 

established under Section 19 of the PML Act, who can arrest on conditions being 

satisfied, as laid down in the Act. 

2. It was further held that Section 19 of the PMLA does not contemplate either registration  

of FIR, on receipt of information relating to cognizable offence or  of  obtaining  

permission of the Magistrate in case of non-cognizable offence  before  taking 

cognizance or before effecting arrest of the accused in respect of any  offence  

punishable under this Act. The only conditions, which are laid down under Section 19 of 

the Act, pertain to the reasonable belief of the authority, which is on the basis of the 

material in its possession. 

3. Further, sections 48 and 49 of the PMLA give the officers of the Directorate of 

Enforcement powers to investigate cases of money laundering. The enlisted  officers 

have also been authorised to arrest and initiate proceedings for attachment of property 

and to launch prosecution in the designated Special Court for the offence of money 

laundering. It was held that the law is well settled that the definition given in the Rules 

must be read in conformity with the provisions of Section 19 of PML Act and hence 

appropriate interpretation would be that as far as Directors, Deputy Directors and 

Assistant Directors are concerned, no authorization of the Central Government is 

required; whereas, in respect of other officers, such authorization may be necessary. 
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Link to order 

https://bombayhighcourt.nic.in/generatenewauth.php?auth=cGF0aD0uL2RhdGEvanVkZ2VtZW50c 

y8yMDE2LyZmbmFtZT1DUldQMzkzMTE2LnBkZiZzbWZsYWc9TiZyanVkZGF0ZT0mdXBsb2FkZH 

Q9MTQvMTIvMjAxNiZzcGFzc3BocmFzZT0yNjEyMTkxODE2MDU= 
 

 

Citation: Telangana HC, Writ Petition No. 36838 of 2014 dated 29.02.2016 

Facts 

 The first petitioner is a company registered under the Companies Act and the second 

petitioner is its Managing Director. Petitioners state that the Central Bureau of Investigation 

(CBI) filed a charge sheet before the Special Court for CBI Cases. 

 Based on the allegations in the said charge sheet, the first respondent registered a case on 

30.08.2011 for scheduled offences under the Prevention of Money-Laundering Act, 2002 in 

which the first petitioner is shown as accused at Sl. No. 26, alleging that the same, prima 

facie, discloses an offence under Section 3 of the PMLA. 

Question of Law 

Whether a Statement made before Enforcement Directorate (PMLA) is binding on the Accused 

without proof/as Admission? 

Rule of Law 

 Section 50 of the Prevention of Money Laundering Act, 2002 

 Section 171-A of the Sea Customs Act. 

Key Ratio Decidendi 

1. Under PMLA, a person is required to give truthful statement if such person is summoned by 

the Director. This power to the director is given under section 50(2) of PMLA which provides 

that Director (or additional director, joint director, deputy director or assistant director) has 

the power to summon any person whose attendance he considers necessary whether to 

give evidence or to produce any records during the course of any investigation or 

proceeding. All such summoned persons are bound to state the truth or make statements, 

and produce such documents as may be required [(Section 50(3) of PMLA)]. 

2. Statements made under Section 171-A of the Sea Customs Act are not confessions 

recorded by a Magistrate under Section 164 of the Code of Criminal Procedure but are 

statements made in answer to a notice under sec.171-A of the Sea Customs Act. As they 

are not made subject to the safeguards under which confessions are recorded by 

Magistrates they must be specially scrutinized to finding out if they were made under threat 
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6. Financial Intelligence Unit-IND vs Corporation Bank 

 

or promise from someone in authority. If after such scrutiny they are considered to be 

voluntary, they may be received against the maker and in the same way as confessions are 

received 

3. Furthermore, the court held that “The protection under Article 20(3) of the Constitution of 

India is available at the stage of investigation the court held that the provisions of Section 50 

of PMLA are required to be read down so as to ensure that petitioners are not prejudiced in 

the CBI case as well as under PMLA.” 

Link to order 

http://tshcstatus.nic.in/hcorders/2014/wp/wp_36838_2014.pdf 
 

 

Citation: Delhi HC, CRL.A. 877/2017 dated 04.09.2019 

Facts 

 A sting operation was conducted by online media portal named "Cobrapost.com" on various 

banks. During the sting, undercover reporters approached employees of various banks 

representing themselves to be customers who required opening of accounts to deposit 

black money belonging to a Minister and for laundering the same. The video indicated that 

officials of the banks had expressed willingness to accept deposits of black money. 

 Consequently, FIU issued letters to the respondent banks asking them to provide certain 

information under Section 12(a) of the Prevention of Money-Laundering Act, 2002 (the Act), 

in reference to the sting operation and held hearings, all of which culminated into issuance 

of show cause notices under Section 13 of the Act, alleging non-compliance of the 

provisions of Section 12 of the Act read with Prevention of Money Laundering (Maintenance 

and Records) Rules, 2005 (the Rules). Section 12 of the Act envisages reporting obligations 

of banks against 'suspicious transactions'. 

 The FIU proceeded on the basis that the conversations recorded in the sting operation 

constituted 'suspicious transactions' within the meaning of Rule 2(g) of the Rules, and 

imposed monetary fines under Section 13 of the Act. 

 This order of the FIU was modified by the Appellate Tribunal, PMLA stating that violation of 

the reporting obligations on part of the respondent banks warranted issuance of a warning 

in writing under Section 13(2)(a) of the Act, instead of a monetary penalty as imposed under 

Section 13(2)(d) of the Act. 

 Hence, the present appeal titled "Financial Intelligence Unit- Ind v. Corporation Bank" along 

with other appeals was filed under Section 42 of the Act. 
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Question of Law 

Whether the Appellate Tribunal could modify the order passed by the  Director,  FIU  by  

reducing the penalty imposed. 

Rule of Law 

 Section 13 of the Prevention of Money Laundering Act, 2002 

Key Ratio Decidendi 

1. The court noted that there was nothing on record to establish that  the sting operation 

had been conducted prior to 15.02.2013. Therefore, FIU's contention that unamended 

provisions were applicable to the Banks was bereft of any factual foundation. 

2. Thus the only question for consideration was whether the amended provisions  of  

Section 13 of the Act, which provide for a lesser punitive measure, were applicable 

retrospectively. 

3. In this regard, the court relied on T. Barai v. Henry Ah Hoe & Anr.,  wherein  the 

Supreme Court had explained that insofar as a new enactment creates new offences or 

enhances punishment for a particular type of offence, no person can be convicted by  

such ex post facto law nor can the enhanced punishment  prescribed  by  the 

amendment, be imposed. However, if a punishment for an  offence is reduced, "there is 

no reason why the accused should not have the benefit of the reduced punishment" 

4. FIU's contention in this regard that in the present cases the respondent banks had 

suffered a civil liability and the aforesaid precedent was applicable only to criminal laws 

was rejected by the court. It was held that "Even if it is assumed  that  the  liability 

imposed on the respondent banks is a civil liability, no distinction can be drawn on the 

aforesaid ground so as to deprive the respondents of the rule  of  beneficial  

construction". 

5. Reliance was placed upon Commissioner of Tax (Central)-I, New Delhi v.  Vatika 

Township Pvt. Ltd., wherein the Supreme Court had held that if a legislation confers the 

benefit on some persons without inflicting a corresponding detriment on some other 

person or where it appears that the intention of legislature is to confer such benefit, the 

rule of purposive construction would be applicable and the said legislation would be 

construed as applicable with retrospective effect. 

6. In these circumstances, the court held that "even if it is  assumed  that  the  sting 

operation was conducted prior to 15.02.2013, there is no infirmity in the decision of the 

Appellate Tribunal to modify the punishment from a monetary fine to a  warning  in  

writing, in terms of Section 13(2)(a) of the Act". 

7. Hence, the rule that the enactment must be construed as  prospective is  not applicable 

in cases of a beneficial legislation. In such cases, the same must be construed 
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7. Smt. K. Sowbaghya vs Union of India 

 

retrospectively. It would be unfair to impose a higher punishment then as prescribed 

under a statute as currently in force, merely because the person visited with such 

punishment has committed the offence / default prior to the legislation being enacted. 

Link to order 

http://delhihighcourt.nic.in/dhcqrydisp_o.asp?pn=209546&yr=2019 
 

 

Citation: Karnataka HC, Writ Petition No. 14649 of 2014 dated 28.01.2016 

Facts 

 The petitioner's husband and son are politicians and businessmen. The Karnataka 

Lokayukta Police are said to have registered a case in Crime no. 57/2010 against the 

petitioner's husband, her son and several others alleging offences punishable under 

Sections 7, 8, 12, 13 (1) & (2) of the Prevention of Corruption Act, 1988, read with 

Sections 419, 420, 465, 468,471 read with Section 120 B of  the Indian Penal  Code, 

1860 (hereinafter referred to as 'the IPC', for brevity). 

 The petitioner contends that inspite of a restraint order passed in the first of these 

petitions, restraining the respondent from proceeding to take action pursuant to the 

Amendment no. 2 / 2013 of the PML Act, the respondent having instituted a complaint 

before the Special Court, before the restraint order could be served on the respondent, 

and the Special Court having taken cognizance of the offences  alleged, has sought to  

file the second of these petitions, with an additional prayer seeking the quashing of the 

order of the Special Court, taking cognizance. 

Question of Law 

The petitioners has challenged the validity of Sections 17, 18 and 19, of the Act, which provide for 

Search and seizure, Search of persons and Arrest, respectively. 

Rule of Law 

 Section 24  of PMLA 

 Section 44  of PMLA 

Key Ratio Decidendi 

1. The Court held that “Money laundering is an independent stand-alone offence.” This was on 

the reasoning that, although, under sections 3 & 4 of the PML Act, it is not possible to 

envision an offence under PML Act as a ‘stand-alone’ offence without the guilt of the 

offender in the Scheduled offence being established, the expression “proceeds of crime” 

has been defined to include “property” of all kinds as defined under clause (v) of Section 
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2(1). Hence, it is possible to extend the definition of ‘proceeds of crime’ to property used in 

the commission of an offence under the Act or any of the Scheduled offences. Thus, money 

laundering can also be treated as a ‘stand-alone’ offence, de hors, a scheduled offence, if 

circumstances warrant. 

2. Furthermore, merely because the provisions contemplate measures relating to search, 

seizure and arrest, the same cannot be considered draconian. 

3. The Court held that “the provisions of the Act which clearly and unambiguously enable 

initiation of proceedings for attachment and eventual confiscation of property in possession 

of a person not accused of having committed an offence under Section 3 as well, do not 

violate the provisions of the Constitution including Articles 14, 21 and 300-A and are 

operative proprio vigore [of or by its own force independently.]” 

4. Section 24 as amended by the Amendment Act of 2013 is held to be constitutionally valid. 

5. And so far as Section 44 of the Act is concerned it is sought to be contended that Section 

44 mandates that the offence under this Act shall be triable by a Special Court. The entire 

scheme of this section is vague, violates the right to speedy trial and also is ambiguous, 

vague oppressive, arbitrary, discriminatory, unconstitutional and offending Articles, 14, 20, 

21 and Article 300 of the Constitution of India and is ultra-vires. 

Link to order 

http://judgmenthck.kar.nic.in/judgmentsdsp/bitstream/123456789/98927/1/WP14649-14-28-01- 

2016.pdf 
 

 

Citation: Andhra Pradesh HC, Writ Petition No. 10765 of 2010 dated 04.03.2011 

Facts 

In this case, a writ petition was filed challenging certain provisions of the Prevention of Money 

Laundering Act, 2002 including its amendments. The provision of attachment and confiscation 

under Section 2(1) of the PMLA 2002 was challenged. 

Question of Law 

 Whether property owned by or in possession of person, other than person charged of 

having committed a scheduled offence is liable to attachment and confiscation 

proceedings? And if so whether Section 2(1)(u) was invalid? 

 The issue was whether provisions of second proviso of Section 5 were applicable to 

property acquired prior to enforcement of this provision and if so, whether provision is 

invalid for retrospective penalization? 
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 Whether provisions of Section 8 were invalid for procedural vagueness  and  for  

exclusion of mens rea of criminality in acquisition of such property and for enjoining 

deprivation of possession of immovable property even before conclusion of 

guilt/conviction in prosecution for an offence of money laundering? 

 Whether presumption enjoined by Section 23 was unreasonably restrictive, excessively 

disproportionate? 

 Whether shifting/imposition of the burden of proof, by Section 24 is arbitrary and invalid 

and was applicable only to trial of offence under Section 3? 

Rule of Law 

 Section 3 of PMLA 

 Section 5 of PMLA 

 Section 8 of PMLA 

 Section 23 of PMLA 

Key Ratio Decidendi 

1. It was held that “object of Act is to prevent money laundering and connected activities 

and confiscation of "proceeds of crime" and preventing legitimizing of money earned 

through illegal and criminal activities by investments in movable and immovable 

properties often involving layering of money generated through illegal activities. 

Therefore, the Act defines expression "proceeds of crime" expansively to  sub-serve 

broad objectives of Act. Thus property owned or in possession of a person, other than a 

person charged of having committed scheduled offence was  equally  liable  to 

attachment and confiscation proceedings under Chapter III”. 

2. It was held that “Parliament has authority to legislate and provide for forfeiture of 

proceeds of crime which is a produce of specified criminality acquired  prior  to  

enactment of Act as well. It has also authority to recognize degrees of  harm  such 

conduct has on fabric of society and to determine appropriate remedy. Thus  provisions 

of second proviso to Section 5 were applicable to property acquired even  prior  to 

coming into force of this provision and even so were not invalid for retrospective 

penalization.” 

3. It was held that “considering object and scheme of Act, provisions of  Section 8  could  

not be held invalid for vagueness; incoherence as to onus and standard of proof; 

ambiguity as regards criteria for determination of nexus between property targeted for 

attachment/confirmation and offence of money-laundering; or for exclusion of mens rea/ 

knowledge of criminality in acquisition of such property. Section 8(4) which enjoined 

deprivation of possession of immovable property pursuant to order confirming 
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provisional attachment and before conviction of accused for offence of money- 

laundering, was valid.” 

4. It was held that “Section 23 enjoins a rule of evidence and rebuttable presumption 

considered essential and integral to effectuation of purposes of  Act  in  legislative 

wisdom. Thus, validity of provision was upheld.” 

5. It was held that “where property is in ownership, control or possession of person not  

accused of having committed an offence under Section 3 and  where such  property is 

part of inter-connected transactions involved in money laundering, then and in such  

event presumption enjoined in Section 23 comes into operation and not inherence of 

burden of proof under Section 24 of  the Act. Therefore person other than one accused   

of having committed offence under Section 3 is not imposed the burden of  proof  

enjoined by Section 24. On person accused of offence under Section 3, burden applies, 

also for attachment and confiscation proceedings.” 

Link to order 

https://www.casemine.com/judgement/in/56ea714d607dba369a6ee772 
 

 

Citation: Delhi HC, Writ Petition (C) No. 5320 of 2017 dated 11.01.2018 

Facts 

All the writ petitions under Article 226 of the Constitution of India in the present case, only one 

prayer is for a declaration that the second proviso to Section 5 (1) of the Prevention of Money- 

Laundering Act, 2002 (PMLA) is ultra vires to Article 14 of the Constitution of India 

Question of Law 

Constitutional validity of proviso to Section 5(1) of the PMLA 

Rule of Law 

 Section 3 of PMLA 

 Section 5 of PMLA 

 Section 8 of PMLA 

 Section 23 of PMLA 

Key Ratio Decidendi 

1. The second proviso to Section 5(1) of the PMLA is not violative of Article 14 of the 

Constitution of India; the challenge in that regard in these petitions is hereby negatived. 
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2. The expression reasons to believe has to meet the safeguards inbuilt in the second 

proviso to Section 5(1) of PMLA read with Section 5(1) of PMLA. 

3. The expression reasons to believe' in Section 8(1) of PMLA again has to satisfy the 

requirement of law as explained in this decision. 

4. There has to be a communication of the ‘reasons to believe' at  every stage to  the  

noticee under Section 8(1) of PMLA. 

5. The noticee under Section 8(1) of PMLA is entitled access to the materials on  record  

that constituted the basis for reasons to believe subject to redaction in the manner 

explained hereinbefore, for reasons to be recorded in writing. 

6. If there is a violation of the legal requirements outlined hereinbefore, the order of the 

provisional attachment would be rendered illegal. 

7. There can be single-member benches of the AA and the Administrative Tribunal under 

the PMLA. Such single-member benches need not mandatorily have to be Judicial 

Member and can be Administrative Members as well. 

Link to order 

http://delhihighcourt.nic.in/dhcqrydisp_o.asp?pn=286829&yr=2018 
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Foreign Exchange Management 

  Act, 2002 
 
 
 
 

 

Citation: Supreme Court, Civil Appeal No.10860 of 2016 dated 15.11.2016 

Facts 

 FMO, a non-resident foreign entity, made an investment into an Indian company, Vinca 

Developer Private Limited (Vinca) by way of compulsorily  convertible  debentures 

(CCPS) and equity shares. 

 The CCPS were to convert into 99% of the voting shares of Vinca. The proceeds of the 

investment were further invested by Vinca in its wholly owned subsidiaries, Amazia 

Developers Private Limited (Amazia) and Rubix Trading Private Limited (Rubix) by way  

of optionally convertible debentures (OPCDs) bearing a fixed rate of interest. 

 IDBI Trusteeship Services Ltd. (Debenture Trustee) was appointed as a debenture  

trustee in relation to the OPCDs, acting for the benefit of Vinca. Hubtown Limited 

(Hubtown) also issued a corporate guarantee in favour of the Debenture Trustee to 

secure the OPCDs. 

 Amazia and Rubix defaulted on the OPCDs and Hubtown, being called upon  to  pay 

under the guarantee, failed to do so. Accordingly the Debenture  Trustee  filed  a 

summary suit against Hubtown in the Bombay High Court. 

Question of law 

Under which circumstances a defendant may be granted leave to defend in a suit for summary 

judgment? 

Bombay HC 

1. The Bombay High Court granted Hubtown an unconditional leave to defend in the 

summary suit. 
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2. The order of the High Court proceeded on the premise that the various transactions 

including the CCPS and OPCDs should be construed as a whole, since the court was of 

the view that they constituted a colourable device for providing assured return to the 

foreign investor, which according to the High Court was violative of the  FEMA  

guidelines. 

3. The Bombay High Court found that since Vinca would be owned by FMO upon  

conversion of the CCDs, by virtue of the fixed return on the OPCDs, FMO was indirectly 

obtaining a fixed return on its investment (which is not allowed under certain  

circumstances in the FEMA guidelines). 

4. The court further held that the investors, having participated in the illegality, could not 

seek the assistance of the court to recover amounts invested illegally. 

Supreme Court 

1. The court noted that the investment was made by FMO in Vinca for subscription to  

shares as well as compulsorily convertible debentures. This transaction was  not  

violative of the FEMA regulations. 

2. The investment made by Vinca in Amazia and Rubix by way of OPCDs was also prima 

facie in compliance with FEMA regulations. Further, once the corporate guarantee was 

invoked, a payment made under the corporate guarantee would be a  transaction 

between residents. At this stage also prima facie again, there was no infraction of the  

FEMA regulations. 

3. The court further held since FMO was to become a 99% holder of Vinca after  the 

requisite time period had elapsed, FMO would at that stage have  the ability  to  utilise  

the funds received pursuant to the overall structure in India. Again prima facie there  

would have been no breach of FEMA regulations. At the stage that FMO wishes to 

repatriate such funds, RBI permission would be necessary. If RBI permission were not 

granted (and therefore the amounts were retained in India), then again there would be    

no infraction of FEMA regulations. 

4. The Supreme Court further examined the different categories of defences that a judge 

should keep in mind before granting an unconditional leave to  defend in  a  summary 

suit. The court held that in the present case, the defence of the defendant was in the 

realm of ‘plausible but improbable’ as the defendants had initially serviced the OPCDs 

before occurrence of the default and also there was no prima facie breach of the FEMA 

regulations. The court accordingly directed Hubtown to deposit the principal amount 

claimed under the guarantee as a precondition to defend the suit. 

Link to Order 

https://sci.gov.in/supremecourt/2015/33244/33244_2015_Judgement_15-Nov-2016.pdf 
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Citation: Delhi High Court, EX.P.132/2014, dated 11.04.2017 

Facts 

 Cruz City 1 Mauritius Holdings (Cruz City) filed a petition in the Delhi High Court for  

enforcement of an arbitral award rendered under the rules of the London Court of 

International Arbitration (Award). 

 This required Unitech Limited (Unitech) and Burley Holding Limited (Burley), a wholly 

owned subsidiary of Unitech, to pay Cruz City the pre-determined purchase price of all   

of Cruz City’s equity shares in a joint venture (incorporated in Mauritius) pursuant to: 

1. A “put option” exercised by Cruz City against Burley. 

2. A keep-well agreement (which was in the nature of  a  guarantee)  whereby 

Unitech was to make the necessary financial contribution in Burley to enable it to 

meet its obligations. 

 However, when that award was sought to be enforced before the Delhi High Court, 

Unitech claimed that the enforcement of award is impressible under FEMA as it  is 

against public policy. 

Question of law 

Whether violation of any regulation or any provision of FEMA would ipso jure offend the public 

policy of India? 

Key Ratio Decidendi 

The Delhi High Court critically examined the scope of the “public policy”  exception  under 

section 48 of the Arbitration & Conciliation Act, 1996 and considered “whether violation of any 

regulation or any provision of FEMA would ipso jure offend the public policy of India”. 

The court held that “the width of the public policy defense to resist enforcement of a foreign award, 

is extremely narrow. And the same cannot be equated to offending any particular provision or a 

statute.” 

“It plainly follows from the above that a contravention of a provision of law is insufficient to  

invoke the defence of public policy when it comes to enforcement of a foreign award. 

Contravention of any provision of an enactment is not synonymous to contravention of 

fundamental policy of Indian law. The expression fundamental  Policy of  Indian  law refers  to 

the principles and the legislative policy on which Indian Statutes and laws are founded. The 

expression "fundamental policy" connotes the basic and substratal rationale, values and 

principles which form the bedrock of laws in our country. The expression "fundamental policy 

2. Cruz City I Mauritius Holdings v. Unitech Limited 
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of law" must be interpreted in that perspective and must mean only the fundamental and substratal 

legislative policy and not a provision of any enactment.” 

Hence, foreign arbitral award can be enforced in India pertaining to  put  options,  exit  at  

assured return, and guarantee arrangements and the provisions of FEMA and related 

regulations cannot be claimed as defense by Indian parties 

Link to Order 

http://lobis.nic.in/ddir/dhc/VIB/judgement/12-04-2017/VIB11042017EX1322014.pdf 
 

 

Citation: Delhi High Court, O.M.P.(EFA)(COMM.) 7/2016, dated 28.04.2017 

Facts 

 In 2009, NTT Docomo Inc. (Docomo), Tata Sons Ltd. (Tata) and Tata Teleservices Ltd. 

(TTSL) entered into a shareholders' agreement. Under the agreement, Tata  was 

required to find a buyer for Docomo's shares in TTSL, in the event that TTSL failed to 

meet certain performance parameters. 

 The sale price was  required to be the higher of (i) the fair value of the shares; or (ii)   

50% of the price at which Docomo had purchased the shares. The clause was intended  

to give Docomo downside protection on its investment. 

 In 2014, Docomo exercised this right and called upon Tata to  find a buyer for its shares  

in TTSL. Tata argued that it was not under an unconditional obligation, and  that  it had 

the option to decide whether to  find a buyer or to buy the shares itself. Having chosen    

to buy the shares itself, the 'special permission' of the  RBI  was  required,  since the 

value of the shares had fallen. Tata argued that since the 'special  permission'  of  the  

RBI was not forthcoming, it was not liable to purchase the shares under the contract. 

 In a unanimous award, a three-member arbitral tribunal rejected this argument and held 

that Tata was under an unqualified obligation to perform. It held that the impediment to 

Tata's performance was factual rather than legal, and that the contract could be 

performed even without the special permission of the RBI. The tribunal then proceeded  

to award damages to Docomo to the extent of USD 1.17 billion along with interest and 

costs. 

 The amount of damages represented the amount  that  Docomo would  have received 

had Tata performed the contract. Since Tata did not pay the  amounts  awarded,  

Docomo filed an enforcement petition in the Delhi High Court. 

 While Tata resisted the enforcement initially, the parties ultimately reached a 

compromise, and filed consent terms with the Court, essentially giving effect to the 
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award. During the course of the proceedings, the RBI impleaded itself in these proceedings, 

and argued that neither the award nor the consent terms should be given effect since it 

would lead to a violation of foreign exchange regulations. 

Question of law 

The primary issue in dispute before the Delhi High Court was the  legitimacy  of  RBI’s  

objections to the Award’s enforcement. 

Delhi High Court 

1. The Court analysed Section 48(1) along with Section 2(h) of the Arbitration and 

Conciliation Act, 1996 (the “Arbitration Act”) and concluded that there is no provision 

envisaged under the Arbitration Act which permits intervention by an entity that is not a 

party to the award, to oppose enforcement of an arbitral award. 

2. The Court then considered Order XXIII Rule 3 of the CPC which provides that a 

compromise must be lawful. The Court held that the mere fact that a statutory body’s 

power and jurisdiction might be discussed in an adjudication or an  Award  will  not  

confer locus standi on such body or entity to intervene in those  proceedings. At  the  

same time, the RBI will, just as any other entity, be bound by an award interpreting the 

scope of its powers and any of its regulations subject to  it  being upheld by  a  Court  

when challenged by a party to the award. It also held that the RBI does not have the  

locus to challenge the decision of a court / arbitral tribunal  interpreting  Indian  

regulations in a contractual dispute. Thus, for instance, if an arbitral tribunal determined 

that the RBI's permission was not required for a particular payment, it was not open to  

the RBI to challenge such determination. 

3. The Court then went on to examine the validity of the arbitral award. It agreed with the 

interpretation of the tribunal in holding that Tata's obligations were capable of 

performance without the special permission of the RBI. It also held that the tribunal's 

interpretation of FEMA was not improbable, and did not violate Indian public policy. The 

Court opined that there were no provisions in FEMA that absolutely prohibited a 

contractual obligation from being performed. It only envisaged a grant of special 

permission of the RBI. 

4. The Court held that it was correctly observed by the AT that Clause 5.7.2 of SHA was 

legally capable of performance even without the special permission of the RBI because 

such permission could be generally obtained under sub-regulation 9(2) of FEMA where 

shares of an Indian company are transferred between two non-resident entities. With 

regard to the legality of the Award, the Court agreed with the AT and stated that it was 

rightly pointed by the AT that the clauses of SHA were in consonance  with  the  

provisions of Indian law and therefore the grounds under Section 48 of Arbitration Act 

could also not be attracted. Docomo invested US $2.5  billion and  would just  receive  

half of that amount as Award, thus making it neither perverse nor improbable. 
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5. Lastly, the Court examined the validity of the compromise terms agreed between the 

parties, and held that they were enforceable as well. In coming to this finding, the Court 

placed considerable emphasis on the importance of giving effect to contracts entered  

into by Indian entities while attracting international investors and building goodwill in the 

international arena. 

Link to order 

http://lobis.nic.in/ddir/dhc/SMD/judgement/28-04-2017/SMD28042017OMPENFCOMM72016.pdf 
 

 

Citation: Supreme Court, Civil Appeal No. 17753-17755 of 2017 dated 01.11.2017 

Facts 

The case arose out of an international commercial arbitral award rendered in London in 2006, 

pursuant to a Joint Venture Agreement (JV) between Venture Global, an American company  

and Tech Mahindra. In keeping with the terms of this JV, the award held that there was an  

‘event of default’ at Venture Global’s behest and directed that it  transfer its 50%  share in  the  

JV to Tech Mahindra at book value. Following enforcement proceedings at  the  High  Court 

level, the matter was taken up on appeal by the Supreme Court. Two main issues were framed 

– whether the patent illegality standard was to  be  applied in  this case and whether a violation 

of the Foreign Exchange Management Act (FEMA) arising out of the share transfer directed by 

the arbitral tribunal would render the award unenforceable in India on public policy grounds. 

Question of law 

What is the applicability of the “patent illegality” limb of public policy  to  international 

commercial arbitrations? 

Whether an award that merely violates Indian municipal law would be rendered unenforceable 

under this ground? 

Key Ratio Decindi 

The 2015 Amendment to the Arbitration Act which provided that the patent illegality standard 

would not apply to international commercial arbitrations did not apply to this case, since 

proceedings commenced much before the Amendment (which  applies  only  prospectively).  

With the patent illegality standard therefore applicable to the foreign award in this case, the 

Associate Builders standard (that is only applicable to domestic awards  post-2015)  was  

applied in this case. 

Violation of certain provisions of the Foreign Exchange Management Act (‘FEMA’), the Indian 

Penal Code (‘IPC’) and the Companies Act themselves would also render the award  

unenforceable on public policy grounds raises alarm bells. 
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The court relied on the judgement of Renusagar v. General Electric wherein it  was  held that  

any FERA violation, however technical, would render an international commercial  arbitral  

award unenforceable on public policy grounds. 

Link to order 

https://sci.gov.in/supremecourt/2013/29119/29119_2013_Judgement_01-Nov-2017.pdf 
 

 

Citation: Karnataka High Court, M.F.A. No. 4546/2004 (FEMA) dated 17.03.2011 

Facts 

On 9.10.2002, the appellant was found in illegal possession of US $20,000/-. The Deputy  

Director, Enforcement Directorate after holding an enquiry found the appellant guilty of 

contravening Section 3(a) of the Act and accordingly passed the order dated 29.01.2003  

referred to above by imposing a penalty of ` 50,000/- on the appellant under Section 13(1) of 

the Act; the penalty of ` 50,000/- imposed was directed to be adjusted from the seized US 

$20,000/- and the balance amount was ordered to be released to the appellant. The Deputy 

Director thought it fit not to exercise the power under Section 13(2) of the Act to confiscate the 

foreign currency involved in the offence. 

Being aggrieved by the aforesaid order, the respondent-Enforcement Directorate carried the 

matter to the Appellate Tribunal for Foreign Exchange, New Delhi by filing a Revision Petition 

under Section 19(6) of the Act. The Appellate Tribunal, on consideration of the  matter,  found 

that the power exercised by the Deputy Director was contrary to law and accordingly by the  

order impugned herein has set aside the order of the Deputy Director in so far as it related to 

release of the foreign currency by ordering confiscation of the seized currency of US $20,000/- 

after adjustment of the penalty of ` 50,000/- imposed by the Deputy Director 

Question of law 

Whether the Appellate Tribunal was justified in law in modifying the order of  the  Deputy  

Director dated 29.01.2003 by directing confiscation of the foreign currency of  US  $20,000/- 

after adjusting the penalty of ` 50,000/- therefrom? 

Key Ratio Decidendi 

Section 13 of the Act speaks of penalties; both the sub-Sections provide for imposition of 

different kinds of penalty. A plain reading of the Section would show that  imposition  of  a 

penalty under sub-Section (1) will not bar exercise of power under sub-Section  (2)  to  

confiscate any currency in respect of which the contravention has taken place. The power of 

confiscation conferred under sub-Section (2) is in addition to  the power to  impose penalty  

under sub-Section (1). Therefore, it is perfectly open to the Adjudicating Authority to exercise 
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power under sub-Section (2) in addition to exercise of power under sub-Section (1). In other 

words, it is open to the Adjudicating Authority to impose any penalty as provided under sub- 

Section (1) as well as  directing confiscation of  currency/security/money or property in respect  

of which the contravention has taken place. 

On the facts of the case, the Deputy Director was not right in exercising his discretion in  

ordering release of the seized foreign currency. It is relevant to state that possession of the 

foreign currency of US $20,000/- by the appellant was admittedly illegal; he had not traced his 

possession of the foreign currency to any legitimate source of acquisition. 

Link to order 

http://scconline.com/DocumentLink/Rz6U2qqb 
 

 

Citation: Supreme Court, Civil Appeal No. 3529 of 2008, dated 

Facts 

 On 01.05.1991, a memorandum to show cause notice was issued by  the  Special 

Director to respondent Nos. 2, 3 and 4, namely, M/s. Godrej Industries Ltd and its two 

Directors (R-3 and R-4) for allegedly committing contravention of Sections  9(1)(a), 

9(1)(c) and Section 16(1) of the Foreign Exchange Regulation Act, 1973 (hereinafter 

referred to as “FERA”) in respect of imports and exports of certain commodities made  

with two foreign parties, viz., M/s. Fingrain, S.A., Geneva and M/s. Continental Grain 

Export Corporation, New York during the year 1977-78. 

 During the pendency of the proceedings, FERA was repealed with effect from  

01.06.2000. It was, however, replaced by Foreign Exchange Management Act, 1999 

(hereinafter referred to as “FEMA”). 

 On 05.12.2003, an adjudication order was passed by the Deputy  Director  of 

Enforcement under FEMA read with FERA in relation to the show cause notice dated 

01.05.1991. By this order, penalty of ` 15,50,000/- was imposed on M/s. Godrej 

Industries Ltd. and its two Directors for contravening the provisions of Sections 9(1)(a) 

and 9(1)(c) read with Section 16(1) of FERA. 

 On 15.01.2004, the respondent Nos. 2 to 4 felt aggrieved by the adjudication order   

dated 05.12.2003 and filed appeal before the Special Director (Appeals) under Section  

17 of FEMA. 

 On 08.09.2004 and 08.11.2004, the Special  Director (Appeals) dismissed the appeals  

as being not maintainable. He held that the Special Director (Appeals) has no 
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jurisdiction to hear  the appeals against the adjudication order passed under Section 51  

of FERA. 

 Respondent Nos. 2 to 4 felt aggrieved by orders dated 08.09.2004 and 08.11.2004 and 

filed writ petitions before the High Court of Bombay at Mumbai. By impugned common 

order, the High Court allowed the writ petitions and quashed the orders of the Special 

Director (Appeals). The High Court held that  the appeals filed by  respondent Nos.  2  to  

4 before the Special Director (Appeals) against the adjudication order dated 05.12.2003 

were maintainable in as much as the Special Director (Appeals) possessed the 

jurisdiction to decide the appeals on merits. 

Question of law 

If the Adjudicating Officer has passed an order after the repeal of FERA in the proceedings 

initiated prior to 01.06.2000, whether an appeal against such order will lie before the “Special 

Director (Appeals)” under Section 17 of FEMA or before the “Appellate Tribunal” under Section 

19 of FEMA. 

Key Ratio Decidendi 

Section 49(5)(b) of FEMA deals with repeal and saving in relation to the action taken and to be 

taken under FERA, 1973. Reading of this Section shows that the legislature has equated the 

Appellate Board constituted under FERA with the Appellate Tribunal constituted under FEMA  

for disposal of the appeals filed under Section 52(2) of FERA against an order passed under  

Section 51 of FERA which were pending before the Appellate Board as on 01.06.2000. Such 

appeals stood transferred from the Appellate Board to  the Appellate Tribunal for their disposal 

in accordance with law. 

The reason as to why a specific provision for transfer of such pending appeals was made for 

their disposal from the Appellate Board to the Appellate Tribunal was that the Appellate Board 

constituted under FERA stood dissolved by Section 49(1) of FEMA with  effect  from  

01.06.2000. 

It is this dissolution of the Appellate Board, which necessitated the legislature to make a 

corresponding provision in the new Act (FEMA) so that the consequences arising out of the 

dissolution of the Appellate Board constituted under FERA is taken care of  by  another  

appellate authority constituted under the FEMA and all pending appeals are automatically 

transferred to the Appellate Board for their disposal under FEMA. 

➢ So far as Section 49(5)(b) of FEMA is concerned it specifically  provides  that  the  

appeals filed under Section 52(2) of  FERA against the order passed under Section 51    

of FERA will be decided by the Appellate Tribunal under FEMA. 

➢ So far as Section 81(c) of FERA, 1973 is concerned, it deals with Repeal and Saving of 

FERA, 1947. Clause (c) of Section 81 specifically provides that all the appeals filed  

under Section 23 of FERA, 1947, whether pending on the date of Repeal or/and those 
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filed after the repeal of FERA, 1947, shall be disposed of by the Appellate Board constituted 

under FERA, 1973. 

While Section 49(5)(b) of FEMA is not worded alike Section 81(c) of FERA, yet, in our view, it 

shows the intention of the legislature that all such appeals have to be heard by the Appellate Board 

under the FERA. The legislative intent contained in Section 81(c) can be taken into account for 

interpreting the relevant provisions of FERA and FEMA for deciding the question which is the 

subject matter of this appeal. 

Link to Order 

https://sci.gov.in/supremecourt/2007/7781/7781_2007_Judgement_29-Jan-2019.pdf 
 

 

Citation: Supreme Court, Civil Appeal No. 733 of 2012 dated 20.01.2012 

Facts 

Vodafone International Holding (VIH) and Hutchison telecommunication international limited or 

HTIL are two non-resident companies. These companies entered into transaction by  which  

HTIL transferred the share capital of its subsidiary company based in Cayman Island i.e. CGP 

international or CGP to VIH. VIH or Vodafone by virtue of this  transaction  acquired  a  

controlling interest of 67 percent in Hutch is on Essar Limited or HEL that was an Indian Joint 

venture company (between Hutchinson and Essar) because CGP was holding the above 67 

percent interest prior to the above deal. The Indian Revenue authorities issued a show cause 

notice to VIH as to why it should not be considered as “assesse in  default” and thereby sought 

an explanation as to why the tax was not deducted on the sale  consideration  of  this 

transaction. The Indian revenue authorities thereby through this sought to tax capital  gain 

arising from sale of share capital of CGP on the ground that  CGP  had  underlying  Indian 

Assets. VIH filed a writ petition in the High Court challenging the jurisdiction of Indian revenue 

authorities. This writ petition was dismissed by the High Court and VIH appealed to the  

Supreme Court which sent the matter to Revenue authorities to decide  whether the revenue 

had the jurisdiction over the matter. The revenue authorities decided that it had the jurisdiction 

over the matter and then matter went to High Court which was also decided in favour  of 

Revenue and then finally Special Leave petition was filed in the Supreme Court. 

Question of law 

Whether the Indian revenue authorities had the jurisdiction to tax an offshore transaction of transfer 

of shares between two non-resident companies whereby the controlling interest of an Indian 

resident company is acquired by virtue of this transaction? 

http://www.cakart.in/ca-final-classes
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Key Ratio Decidendi 

Corporate structures 

➢ Multinational companies often establish corporate structures or affiliate subsidiaries or 

joint ventures for various business and commercial purposes and these are primarily 

aimed to yield better returns to the investors and help in progress of the company. 

➢ And therefore the burden is entirely upon the revenue to show that such incorporation, 

consolidation, restructuring has been affected for fraudulent purpose  so  as  to  defeat 

the law or evade the taxes. 

Overseas companies 

➢ Many overseas companies invest in countries like Mauritius, Cayman Island  due  to 

better opportunities of investment and these are undertaken for sound commercial and 

sound legitimate tax planning and not to conceal their income or assets from home 

country tax jurisdiction and India have recognised such structures. 

➢ These offshore transactions or these offshore financial centres do not necessarily lead   

to the conclusion that these are involved in tax evasion. 

Holding and Subsidiary Companies 

➢ The companies act have recognized that subsidiary company is a separate legal entity 

and though holding company control the subsidiary companies and respective business 

of the company within a group but it is settled principle that business of subsidiary is 

separate from the Holding company. 

➢ The assets of subsidiary companies can be  kept as collateral by  the parent company  

but still these two are distinct entities and the holding company is not legally  liable for  

the acts of subsidiaries except in few circumstances where the subsidiary company is a 

sham. 

➢ The Holding company and subsidiary companies may form pyramid of structures  

whereby the subsidiary company may hold controlling interest in other companies 

forming parent company. 

Shares and controlling interest 

➢ The transfer of shares and shifting of controlling interest cannot be seen  as  two  

separate transactions of transfer of shares and transfer of controlling interest. 

➢ The controlling interest is not an identifiable or a distinct capital asset independent of 

holding of shares and is inherently a contractual right and not property right and cannot  

be considered as transfer of property and capital assets unless the Statue stipulates 

otherwise. 

http://www.cakart.in/ca-final-classes


5.12 Economic Laws 
 

CAKART.in, 9980100288,                                                        
http://www.cakart.in/ca-final-classes 

Best Gold Medalist faculty Pen Drive classes used by Toppers 

 

➢ The acquisition of shares may carry acquisition of controlling interest which is purely 

commercial concept and tax is levied on transaction and not on its effect. 

Role of CGP 

➢ CGP was already part of HTIL corporate structure and sale of CGP share  was  a  

genuine business transaction and commercial decision taken interest of investors and 

corporate entity and not a dubious one. 

The site of shares of CGP 

➢ Shares of CGP were registered in Cayman Island and law of Cayman also does not 

recognize multiplicity of registers and hence site of shares and transfer of shares is 

situated in Cayman and shall not shift to India. 

Extinguishment of rights of HTIL in HEL 

➢ The transfer of CGP share automatically resulted in host of consequences that included 

transfer of controlling interest and controlling interest cannot be dissected from CGP 

share without legislative intervention. 

➢ Upon transfer of shares of the holding Company, the controlling interest may also pass  

on to the purchaser along with the shares and this Controlling interest might have 

percolated down the line to the operating companies but that controlling interest is still 

inherently remains contractual and not a property right unless otherwise is provided by 

the statue. 

➢ The acquisition of shares may carry the acquisition of controlling interest and this is 

purely a commercial concept and the tax can be levied only on the transaction and not  

on its effect and hence, consequently, on transfer of CGP share to Vodafone, Vodafone 

got control over eight Mauritian Company and this does not mean that the site of CGP 

share has shifted to India for the purpose of charging capital gains tax. 

Hence, Sale of CGP share by HTIL to Vodafone or VIH does not amount to transfer of capital 

assets within the meaning of Section 2 (14) of the Income Tax Act  and  thereby all the rights  

and entitlements that flow from shareholder agreement etc. that form integral part of share of 

CGP do not attract capital gains tax. 

Link to order 

https://sci.gov.in/jonew/judis/39003.pdf 
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Citation: Supreme Court, Civil Appeal No. 8601 of 2010 dated 05.10.2010 

Facts 

Natwar Singh & Jagat Singh were alleged to have dealt in and acquired Foreign Exchange totaling 

US $8,98,027 in respect of some Iraq oil contracts in contravention of FEMA. 

A notice was issued asking Natwar Singh to show-cause why an inquiry should not be held against 

them. In response, Natwar Singh demanded that the Adjudicating Authority furnish “copies of all 

documents in … possession in respect of the instant case, including the 83000 documents 

allegedly procured by one Virender Dayal”. 

The Adjudicating Authority furnished copies of the documents as were relied upon by it but  

declined to furnish copies of other documents and decided to  hold an  inquiry in accordance  

with FEMA. This non-furnishing of “all documents” was challenged by Natwar Singh in  the   

Delhi High Court which dismissed the challenge. 

Question of law 

Whether a noticee served with show cause notice under Rule 4(1) of the Foreign Exchange 

Management (Adjudication Proceedings and Appeal) Rules, 2000 (hereinafter referred to  as  

‘the Rules’) is entitled to demand to furnish all the documents  in  possession  of  the 

Adjudicating Authority including those documents upon which no reliance has been placed to 

issue a notice requiring him to show cause why an inquiry should not be held against him? 

Key Ratio Decidendi 

The extent of applicability of  principles of  natural justice depends upon the nature of inquiry, 

the consequences that may visit a  person after such inquiry from out of the decision pursuant   

to such inquiry. The right to fair hearing is a guaranteed right. Every  person  before  an  

Authority exercising the adjudicatory powers has a right to know the evidence to  be  used 

against him. However, the principles of natural justice do not require  supply  of  

documents upon which no reliance has been placed by the Authority to set the law into 

motion. Supply of relied on documents based  on  which  the law has been set into motion 

would meet the requirements of principles of natural justice. 

The concept of fairness is not a one way street. The principles of  natural justice are not 

intended to operate as roadblocks  to  obstruct  statutory inquiries. Duty of adequate disclosure 

is only an additional procedural safeguard in order to ensure the attainment of the fairness and   

it has its own limitations. The extent of its applicability depends upon the statutory framework. 

The only object of Natwar Singh’s unreasonable insistence for supply of all documents was 

obviously to obstruct the proceedings and he has been able to achieve that object as is 

8. Kanwar Natwar Singh vs Director Of Enforcement & Anr. 
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evident from the fact that the inquiry initiated as early as in the year 2006 still did not even 

commence. 

Furthermore, observations of Courts are not to be read as Euclid’s theorems nor as provisions   

of the statute. The observations must be read in the context in which they appear. A line or a 

word in a judgment cannot be read in isolation or as if  interpreting a statutory provision to  

impute a different meaning to the observations. 

Link to Order 

https://sci.gov.in/jonew/judis/36937.pdf 
 

 

Citation: Supreme Court, Appeal (crl.) 175 of 2007 dated 25.01.2008 

Facts 

The Foreign Exchange Regulation Act, 1973 (FERA) was repealed with effect from 01.06.2000 

on coming into force of the Foreign Exchange Management Act, 1999 (FEMA). Section 49(3)   

of FEMA says that “notwithstanding in any other law…., no Court shall take cognizance of an 

offence under the repealed Act……after expiry of a period of two years  from  the  date  of 

coming into force of FEMA.” 

A complaint under FERA was filed, taken cognizance of on May 24, 2002 and issue  of  

summons also was ordered on the same day making the process returnable on 07.02.2003. 

Process, however was issued on February 3, 2003. 

On these facts the High Court equated taking cognizance with issue of process and held the 

complaint to be barred under Section 49(3) of FEMA 

Question of law 

Whether issuance of process in a criminal case is one and the same thing or can be equated 

with taking cognizance by a Criminal Court? And if the period of initiation of criminal 

proceedings has elapsed at the time of issue of process by  a Court, the proceedings should    

be quashed as barred by limitation? 

Key Ratio Decidendi 

The expression “cognizance” has not been  defined in  the Code. But the word (cognizance) is  

of indefinite import. It has no esoteric or mystic significance in criminal law. It merely means 

“become aware of” and when used with reference to a court or a Judge, it connotes “to take 

notice of judicially”. It indicates the point when a court or a Magistrate takes judicial notice of 
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an offence with a view to initiating proceedings in respect of such offence said to have been 

committed by someone. 

The Supreme Court further held that “taking cognizance” does not involve any formal action of 

any kind. It occurs as  soon as a Magistrate applies his  mind to the suspected commission of   

an offence. Cognizance is taken prior to commencement of criminal proceedings. Taking of 

cognizance is thus a sine qua non or condition precedent for holding a  valid trial.  Cognizance  

is taken of an offence and not of an offender. Whether or not a Magistrate has  taken 

cognizance of an offence depends on the facts and circumstances of each case and no rule of 

universal application can be laid down as to when a Magistrate can be said to have taken 

cognizance. 

In the case on hand, it is amply clear that cognizance of the offence was taken by the Chief 

Metropolitan Magistrate, Mumbai on May 24, 2002, i.e., the day on which the complaint was 

filed, the Magistrate, after hearing the counsel for the department, took cognizance of the 

offence and passed the necessary order. Undoubtedly, the process was issued on February 3, 

2003. In our judgment, however, it was in pursuance of the cognizance taken by the Court on 

May 24, 2002 that a subsequent action was taken under Section 204 under  Chapter  XVI. 

Taking cognizance of offence was entirely different from initiating proceedings;  rather  it  was 

the condition precedent to the initiation of the proceedings. Order of issuance of process on 

February 3, 2003 by the Court was in pursuance of and consequent to taking cognizance of an 

offence on May 24, 2002. 

The High Court, in our view, therefore, was not right in equating taking cognizance with  

issuance of process and in holding that the complaint was barred by law and criminal 

proceedings were liable to be quashed. The order passed by the High Court, thus, deserves to 

be quashed and set aside. 

Link to Order 

https://sci.gov.in/jonew/judis/30187.pdf 
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6 
Prohibition of Benami Property 

  Transactions Act, 1988 
 
 
 
 

 

Citation: Supreme Court, Civil Appeal no. 4805 of 2019 dated 09.05.2019 

Facts 

The Supreme Court was considering an appeal against Trial Court and High Court orders which 

held that the suit properties are benami transactions as the part sale consideration was paid by 

another person (Narayanasamy Mudaliar) at the time of the purchase of the property. It was also 

found that the stamp duty at the time of the execution of the Sale Deed was purchased by 

Mudaliar. 

Question of Law 

 Whether the transactions/Sale Deeds in favour of defendant no.1 can be said to be benami 

transactions or not? 

 The defendants also contended was that since by Benami Amendment Act, 2016, Section 3 

(2) of the Benami Transaction Act, 1988 the statutory presumption, which was rebuttable, 

has been omitted, the plea of statutory transaction that the purchase made in the name of 

wife or children is for their benefit would not be available in the present case? 

Key Ratio Decidendi 

“While considering a particular transaction as benami, the intention of the person who 

contributed the purchase money is determinative of the nature of transaction. The intention of  

the person, who contributed the purchase money, has to be decided on the basis of the 

surrounding circumstances; the relationship of the parties; the motives governing their action    

in bringing about the transaction and their subsequent conduct etc." 

“To hold that a particular transaction is benami in nature these six circumstances can be taken 

as a guide: 

1. The source from which the purchase money came; 
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2. the nature and possession of the property, after the purchase; 

3. Motive, if any, for giving the transaction a benami colour; 

4. Position of the parties and the relationship, if any, between the claimant and the alleged 

benamidar; 

5. Custody of the title deeds after the sale; 

6. Conduct of the parties concerned in dealing with the property after the sale.” 

"Furthermore, the court held that the Benami Transaction (Prohibition) Act would not be applicable 

retrospectively" 

Link to Order 

https://sci.gov.in/supremecourt/2016/23345/23345_2016_Judgement_09-May-2019.pdf 
 

 

Citation: Supreme Court, Civil Appeal No. 1099 of 2008 dated 09.04.2019 

Facts 

• Late G. Venkata Rao was an  Estate Agent and he  was doing money  lending business  

in his name and also in the names of his sons and he was purchasing properties in the 

names of his sons, though his father was funding those properties. 

• According to the plaintiff, at the time of his death, G.  Venkata Rao  was in possession of  

a large estate comprising of immoveable properties, bank deposits etc. 

• It was the case that the suit schedule properties were as such joint family properties 

and/or they were purchased in fact by their late father G. Venkata Rao  and the same 

was funded by their father. 

• That, the plaintiff was entitled to 1/4th share in all the said properties belonging to her 

father. 

Question of Law 

Whether the transactions can be said to be benami in nature merely because some financial 

assistance has been given by the father (Late G. Venkata Rao) to the sons (defendants) to 

purchase the properties, subject matter of the suit (filed by his daughter,  claiming share in  

these properties) 

Key Ratio Decidendi 
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In the case of Binapani Paul v. Pratima Ghosh the court had held that  “the source of money   

had never been the sole consideration, and is only merely one of the relevant considerations 

but not determinative in character.” 

In Valliammal v. Subramaniam, the court had  delineated six circumstances to check whether 

the transaction is benami or not. These are: (a) The source from which the purchase money 

came; (b) the nature and possession of the property, after the purchase; (c) Motive, if any, for 

giving the transaction a benami color; (d) Position of the parties and the relationship, if any, 

between the claimant and the alleged benamidar; (e) Custody of the title deeds after the sale; 

and (f) Conduct of the parties concerned in dealing with the property after the sale. 

"It is true that, at the time of purchase of the suit properties, some financial assistance was  

given by Late G. Venkata Rao. However, as observed by this Court in the aforesaid decisions, 

that cannot be the sole determinative factor/circumstance to hold the transaction as benami in 

nature. The plaintiff has miserably failed to establish and prove the intention of the father to 

purchase the suit properties for and on behalf of the family, which  were purchased  in  the 

names of defendant Nos. 1 to 3. Therefore, the intention of Late G. Venkata Rao to give 

the financial assistance to purchase the properties in the names of defendant Nos. 1 to  3  

cannot be said to be to purchase the properties for himself and/or his family members and, 

therefore, as rightly observed by the High Court, the transactions of purchase of the suit 

properties – Item Nos. I(a) to I(c) in  the names of the defendant Nos. 1 to 3 cannot be said to   

be benami in nature. The intention of Late G. Venkata Rao was to provide the financial 

assistance for the welfare of his sons and not beyond that.” 

Link to Order 

https://sci.gov.in/supremecourt/2008/1432/1432_2008_Judgement_09-Apr-2019.pdf 
 

 

Citation: Supreme Court, Civil Appeal no. 2867 of 2000 dated 09.08.2005 

Facts 

• The appellant was the father of the respondent. The appellant purchased a suit property in 

the name of the respondent by a registered sale deed dated 24th of August, 1970 when the 

respondent was a minor of seven years of age. 

• After her marriage, the respondent asked for vacation of the suit property not only from the 

appellant and his family but also from the tenants who were also defendants in the suit and 

for payment of rent to her. 

• The respondent filed a suit or declaration of title and recovery of possession in respect of 

the suit property on the averment that since the suit property stood in her name and the 

same was purchased for the benefit of the respondent and as a security for her marriage 
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she was entitled to a decree for declaration and possession after the appellant and the 

tenants refused to move and to pay rents to her. 

Question of Law 

1. Does the plaintiff prove that she is the owner of the suit property? 

2. Is she entitled to possession of the suit property as contended by her? 

3. Is she entitled for damages as claimed by her? 

4. To what relief the plaintiff was entitled, if any? 

Key Ratio Decidendi 

The Supreme Court noted the essential features of a Benami transaction: 

 The real owner should have purchased the property in the name of the ostensible owner; 

 The property should have been purchased by the benamidar for his own benefit - in the 

case in hand the fact that the real owner, the father of the benamidar daughter, bought the 

property for his own benefit supported the inference that the father was the real owner; 

 The fact that the father and mortgaged the property to raise a loan also supported this 

inference; 

 That he had let out the property also shows that he was in control of the same. 

Hence, the court concluded that the circumstances surrounding the transaction,  

relationship of the parties and the circumstances surrounding the transaction, and 

subsequent conduct of the appellant tend to show that the transaction  was  Benami  in 

nature. 

Link to Order 

https://sci.gov.in/jonew/judis/27105.pdf 
 

 

Citation: Supreme Court, Civil Appeal No. 124 of 1954 dated 26.09.1956 

Facts 

The assessee’s Managing Agents are the firm of Messrs K. R. Thyagaraja Chettiar and Co., whose 

partners are Mr. Thyagaraja Chettiar and his two sons. It carries on business in the manufacture 

and sale of yarn, and for the purpose of that business it purchases cotton and occasionally sells it. 

Its profits arise for the most part from the sale of yarn and to some extent from the re-sale of 

cotton. According to the account books of the company, its profits from business for the account 

year 1941-42 were Rs. 9,25,364, for 1942-43 Rs. 24,09,832 and for 
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1943-44 Rs. 29,13,88 1. In its returns, the appellant showed these amounts as its income 

chargeable to tax for the respective years. The Department contended that the Company had 

earned more profits than were disclosed in its accounts, and that it had contrived to suppress 

them by resort to certain devices. The contention of the Department was that the amounts 

shown as profits made by the intermediaries [Meenakshi and Co., Sivagami and Co., 

Mangayarkarasi and Co., and Alagu and Co.] represented in fact the profits actually earned by 

the appellant, and that they should be added to the figures shown in its accounts as its profits. 

Question of Law 

Whether on the facts and in the circumstances of the case there is any legal  evidence  to 

support the finding that the four firms, Meenakshi and Co., Sivagami and Co., Mangayarkarasi 

and Co., and Alagu and Co., were benamidars for the appellant and that the profits made by 

these firms were profits made by the appellant? 

Key Ratio Decidendi 

In this connection, it is necessary to note that the word 'benami' is used to denote two classes   

of transactions which differ from each other in their legal character  and  incidents.  In  one 

sense, it signifies a transaction which is real, as for example, when A sells properties to B but 

the sale deed mentions X as the purchaser. Here the sale itself is genuine, but the real 

purchaser is B, X being his benamidar. This is the class  of  transactions  which  is  usually 

termed as benami. But the word 'benami' is also occasionally used, perhaps not quite 

accurately, to refer to a sham transaction, as for example, when A  purports to  sell his property 

to B without intending that his title should cease or pass to B. The fundamental difference 

between these two classes of transactions is that whereas in the former there is an operative 

transfer resulting in the vesting of title in the transferee, in the latter there is none such, the 

transferor continuing to retain the title notwithstanding the execution of the transfer deed. It is 

only in the former class of cases that it would be necessary, when a dispute arises  as  to 

whether the person named in the deed is the real transferee or B,  to  enquire into the question 

as to who paid the consideration for the transfer, X or B. But in the latter class of cases, when  

the question is whether the transfer is genuine or sham, the point for decision  would be, not  

who paid the consideration but whether any consideration was paid. 

Link to Order 

https://sci.gov.in/jonew/judis/722.pdf 

http://www.cakart.in/ca-final-classes
https://sci.gov.in/jonew/judis/722.pdf


Prohibition of Benami Property Transactions Act, 1988 6.6 
 

CAKART.in, 9980100288,                                                        
http://www.cakart.in/ca-final-classes 

Best Gold Medalist faculty Pen Drive classes used by Toppers 

 
 

 
 

Citation: Delhi High Court, CS(OS) No. 478/2004 dated 30.08.2005 

Facts 

 The plaintiff and Defendant are brothers. The Plaintiff was living with his father, mother 

and younger brother as well as sisters in a rented house. 

 That in  February/March 1969, the Plaintiff visited India and gave substantial funds to    

his father to keep it by way of deposit in India for the benefit of the Plaintiff. Again in the 

year September 1970, the Plaintiff handed over substantial funds to  his father to keep    

in deposit in trust for and on behalf of the Plaintiff and for his benefit. 

 That after marriage of the Plaintiff, the Plaintiff’s father suggested that as the Plaintiff’s 

substantial funds are in deposit with him and he is doing well for himself in USA, he 

should purchase a plot of land to build a house thereon in New Delhi. 

 That on 4th May, 1973 the Plaintiff came to India and handed over further funds to his 

father for acquiring the plot that had already been  identified on  perpetual lease. The  

said deposit was made so that including the funds deposited from time to time, the 

Plaintiff’s father had sufficient funds for the acquisition, registration of lease deed and 

incidental expenses. 

 That in view of the said, understanding the Plaintiff’s father in his capacity as trustee 

obtained perpetual lease of the aforesaid plot benami in his name to endure to the  

exclusive benefits of the Plaintiff. All the funds in purchase of  the plot were  availed by  

the Plaintiff’s father from the money deposited with father and given to him from time to 

time. The possession of the plot was obtained by  the Plaintiff’s father for and on behalf  

of Plaintiff in his capacity as a trustee and, a perpetual lease deed was executed by the 

DDA, which was registered. 

 The Plaintiff entrusted the title deed of the land in question to his father for safe custody  

in his capacity, as a benami and the real ownership always vested in the Plaintiff. 

Question of Law 

Whether the claim in the suit is barred by the provisions of Benami Transactions Prohibition Act, 

1988? 

Key Ratio Decidendi 

 "I would at this stage refer to a judgment delivered by this Court in the case of J M     

Kohli Vs. Madan Mohan Sahni &  Anr in RFA No.207/2012 decided on  07.05.2012. In  

this judgment this Court has had an occasion to consider the intendment of the passing 

Sh. Amar N. Gugnani Vs. Naresh Kumar  Gugnani  (Through 
Legal Heirs) 

5. 
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6. Pawan Kumar Gupta Vs. Rochiram Nagdeo 

 

of the Benami Act as reflected from Section 7 of the Benami Act. Section 7  of  the  

Benami Act repealed the provisions of Sections 81, 82 and 94 of the Indian Trusts Act, 

1882 (in short 'the Trusts Act') and which provisions of the Trusts Act gave statutory 

recognition and protection to the benami transactions by calling such transactions 

protected by a relationship of a trust. It bears note that benami transactions were very 

much legal within this country before the passing of the Benami Act and the relationship 

of a benamidar to  the owner was in  the nature of  a  trust/fiduciary  relationship because 

it was the Trusts Act which contained the provisions of Sections 81, 82 and 94 giving 

statutory recognition to the benami ownership of the properties being in the nature of 

trust." 

 The expression “fiduciary relationship” and a relationship of a trustee cannot be so 

interpreted so as to in fact negate the Benami Act itself  because  all  benami  

transactions actually are in the nature of trust and create a fiduciary relationship and if  

the expression “trustee” or “fiduciary relationship” is interpreted liberally to even include 

within its fold a typical benami transaction, then it would amount to holding that there is  

no Benami Act at all 

Link to Order 

http://lobis.nic.in/ddir/dhc/VJM/judgement/10-08-2015/VJM30072015S4782004.pdf 
 

 

Citation: Supreme Court, Civil Appeal No. 2369 of 1999 dated 20.04.1999 

Facts 

 Respondent was the tenant of the suit building (consisting of a shop room and godown 

premises) which belonged to one Narain Prasad. As per a sale deed, Narain Prasad 

transferred his rights in the suit building to the appellant. 

 On its footing appellant filed Civil Suit for eviction of the respondent under Section 12(1)(a) 

of the M.P. Accommodation Act, 1961 (for short "the Act") on the ground that respondent 

has not paid rent to the appellant. 

 That suit was contested by the respondent raising the contention that the building was 

actually purchased by Pyarelal (father of the appellant) as per Ext.P11-sale deed and  

appellant is only a name-lender therein, and hence appellant is not entitled to get the 

eviction order or the rent of the building. 

 In that suit the court found that appellant is the real owner of the building pursuant to sale- 

deed and that he was entitled to receive rent of the building. However, the suit was 

dismissed as the respondent deposited the arrears of rent in court during pendency of the 
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suit but appellant was permitted to withdraw the arrears of rent so deposited by the 

respondent as per the judgment rendered in that suit. 

Question of Law 

1. Whether the plaintiff is owner of the suit premises? 

2. Whether the defendant is tenant of plaintiff of disputed premises @ Rs.210/- p.m.?" 

Key Ratio Decidendi 

Section 2(a) of the Benami Act defines benami transaction as "any transaction  in  which  

property is transferred to one person for a  consideration  paid  or  provided  by  another 

person." The word "provided" in the said clause cannot be construed in relation to the 

source or sources from which the real transferee made up funds for buying the sale 

consideration. The words "paid or provided" are disjunctively employed in  the clause 

and each has to be tagged with the word "consideration". The correct interpretation 

would be to read it  as  "consideration  paid  or  consideration  provided".  If 

consideration was paid to the transferor then the word provided has no  application as  

for the said sale. Only if the consideration was not paid in regard to a sale transaction the 

question of providing the consideration would arise. In some cases of sale transaction ready 

payment of consideration might not have been effected and then provision would be made for 

such consideration. The word "provided" in  Section  2(a)  of  Benami  Act  cannot be  

understood in a different sense. Any other interpretation is likely to harm the  interest  of  

persons involved in genuine transactions, e.g., a purchaser of  land might have availed himself 

of loan facilities from banks to make up purchase money. 

We are, therefore, not inclined to accept the narrow construction of the word "provided" in 

Section 2(a) of the Benami Act. So even if appellant had  availed himself of the help rendered   

by his father Pyarelal for making up  the sale consideration  that  would  not make the sale deed 

a benami transaction so as to push it into the forbidden area envisaged in Section 3(1) of the  

Benami Act. 

Link to Order 

https://sci.gov.in/jonew/judis/16871.pdf 
 

 

Citation: Supreme Court, Civil Appeal 626 of 1971 dated 01.01.1970 

Facts 

 Plaintiff no. 1 and plaintiff no. 2 were father and son while defendant was the brother of 

plaintiff no. 1. 
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 The plaintiffs in their suit against the defendant claimed that the suit house in which the 

defendant was living, belonged to them by virtue of a patta issued in their names. 

 They alleged that the deceased brother of plaintiff no. 1, who  remained a bachelor till   

his death, loved plaintiff no. 2 as his son and had thought of adopting plaintiff no. 2 but 

since he died all of a sudden it could not be done. 

 The defendant on the other hand claimed that he and his deceased brother lived as 

members of a joint family after the partition of their family that as a result of the joint 

efforts of himself and his deceased brother the Maharaja, of Bikaner sanctioned sale of 

the house to them, that the purchase money was paid out of their joint income but that  

the patta was granted in the names of the plaintiffs due to political  reasons  and  

therefore the plaintiffs were at the most benamidars. 

Question of Law 

The principle issue which arises for consideration relates to the ownership of the suit house. 

Key Ratio Decidendi 

 Two kinds of benami transactions are generally recognised in India. Where a person  

buys a property with his own money but in the name of another person without any 

intention to benefit such other person, the transaction is called benami. In that case the 

transferee holds the property for the benefit of the person who has contributed the 

purchase money, and he is the real owner. 

 The second case which is loosely termed as benami transaction is a case where a  

person who is the owner of the property executes a conveyance in favour of another 

without the intention of transferring the title to the property thereunder. In this case, the 

transferor continues to be the real owner. 

 The difference between the two kinds of benami transactions referred to  above lies in  

the fact that whereas in the former case there is an operative  transfer  from  the 

transferor to the transferee though the transferee holds  the property  for the benefit of  

the person who has contributed the purchase money, in the latter case there is no 

operative transfer at all and the title rests with the transferor notwithstanding the 

execution of the conveyance. 

 One common feature, however, in both these cases is that the real title is divorced from 

the ostensible title and they are vested in different persons. 

 The question whether a transaction is a benami transaction or not mainly depends upon 

the intention of the person who has contributed the purchase money in the former case 

and upon the intention of the person who has executed the conveyance in the latter   

case. 
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 The principle underlying the former case is also statutorily recognised in  section 82  of 

the Indian Trusts Act, 1882, which provides that where property is transferred to one 

person for a consideration paid or provided by another person and it appears that such 

other person did not intend to pay or provide such consideration for the benefit of the 

transferee, the transferee must hold the property for the benefit of the person paying or 

providing the consideration 

Link to Order 

https://sci.gov.in/jonew/judis/4636.pdf 
 

 

Citation: Supreme Court, Civil Appeal 5142 of 1998 dated 31.08.2004 

Facts 

• The land measuring 10.37 \0261/2 acres (suit land) belonged to Malaya  Gounder, 

plaintiff and his younger brother, Marappa Gounder. 

• Marappa Gounder stood guarantee for his Uncle Chinnamalai Gounder in a loan 

transaction advance by one Samasundaram Chettiar who was  a  money-lender for a  

sum of Rs. 200/-. 

• Marappa Gounder died in the year 1923 and was succeeded to by his brother Malaya 

Gounder, as the legal representative of Marappa Gounder. 

• Suit was decreed against the debtor as well as the guarantor. They were made jointly 

liable. Suit land was sold on 1.8.1927 in the auction to satisfy the decree passed in OS 

No. 338 of 1925. 

• Land was purchased by one Chockalingam Chettiar. Chockalingam Chettiar could not  

get physical possession of the land, however, he was given the symbolical possession. 

• The suit land was purchased by Ramayee Ammal wife of Malaya Gounder, original 

Plaintiff, for a consideration of Rs. 500/- on 5.12.1933. Ramayee Ammal executed a 

registered will in favour of her daughters the defendants/respondents herein. Ramayee 

Ammal died on 2.1.1979. 

Question of Law 

Whether the courts below have wrongly cast the onus of proving the benami nature of the sale 

on the defendants and further more whether they have failed to apply  the various  tests laid 

down by the Supreme Court for determination of the question whether the sale in favour of 

Ramayee was a benami transaction? 
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Key Ratio Decidendi 

 There is a presumption in law that the person who purchases the property is the owner 

ofthe same. This presumption can be displaced by successfully pleading andproving that 

the document was taken benami in name of another person for some reason, and the 

person whose name appears in the document is not the real owner, but only a benami. 

Heavy burden lies on the person who pleads that recorded owner is a benamiholder. 

 It is well established that burden of proving that a particular sale is benami lies on  

the person who alleges the transaction to be a benami. The essence of a benami 

transaction is the intention of the party or parties concerned and often, such intention is 

shrouded in a thick veil which cannot be easily pierced through. But such difficulties do not 

relieve the person asserting the transaction to be benami of any part of the serious onus 

that rests on him, nor justify the acceptance of mere conjectures or surmises, as a 

substitute for proof. 

 After saying so, this Court spelt out following six circumstances which can be taken as a 

guide to determine the nature of the transaction: 

1. the source from which the purchase money came; 

2. the nature and possession of the property, after the purchase; 

3. motive, if any, for giving the transaction a benami colour; 

4. the position of the parties and the relationship, if any, between the claimant and the 

alleged benamidar; 

5. the custody of the title deeds after the sale; and 

6. the conduct of the parties concerned in dealing with the property after the sale. 

Link to Order 

https://sci.gov.in/jonew/judis/26384.pdf 
 

 

Citation: Rajasthan High Court, Civil Writ Petition No. 2915/2019 (SB), dated 

12.07.2019 
 

Facts 

 There was a search action under Section 132 of the Income Tax Act, 1961 on the petitioner 

before the amendment in Benami Act i.e. before 01/11/2016. During the course of search 

action, various incriminating documents were seized indicating several benami transactions. 
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 Accordingly, show cause notice under Section 24(1) of the Amended Benami Act was 

issued on the petitioner calling to show cause as to why the transactions found during the 

search action should not be treated as “Benami Transaction” under Section 2(9) of the 

Amended Benami Act and should not be liable for punishment under Section 3 of the 

Amended Act. The Initiating officer ignoring the submission of the petitioner treated the 

transactions as benami liable for punishment under Section 3 of the Amended Benami Act. 

The said matter travelled to the High Court. 

 Before the High Court, the petitioner took the view that sub-section (3) of section 3 of 

Amended Benami Act talks of punishment in respect of transaction entered into after 

amendment. Since the transactions were entered into before the amendment, the said 

transactions fall outside the ambit of said sub-section. 

Question of Law 

Whether amendments in section 3 of Prohibition of Benami Transaction are “retrospective” or 

“prospective” in nature? 

Key Ratio Decidendi 

The Rajasthan High Court agreeing with the contention of the petitioner held that sub-section 

(3) to section (3) of the Amended Benami Act talks about punishments in respect of benami 

transactions entered into after amendment in Benami Act and is thus, prospective.  While 

holding the said sub-section (3) as prospective, the Rajasthan High Court observed that : 

1. Unless a contrary intention is reflected, a legislation is presumed and intended to be 

prospective; 

2. Where an amendment affects rights or imposes obligations or castes a new duties or 

attached a new disability is to be treated as prospective ; and 

3. Benami Amendment Act, 2016 neither appears to be Clarificatory nor curative. 

Accordingly, the Rajasthan High Court threw the entire transactions entered into by the  

petitioner before amendment out of the purview of Benami Act. 

Link to Order 

https://services.ecourts.gov.in/ecourtindiaHC/cases/display_pdf.php?filename=%2FE3WiyNU 

WFIaR1oBGE62Whacq%2FGpQYzdIxN%2BwvtBO5EKm0nNnCnELUP2ElZ2VwbO&caseno= 

CW/2915/2019&cCode=1&appFlag= 
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