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While drawing a bill of exchange, a person whose name is given in addition to the
drawee who can be resorted in case of need, is called

a) Acceptor
b) Acceptor for honour
c) Drawee in case of need
d) Drawer (MT Mar’ 18)

Days of grace provided to the Instruments at maturity is (as per the provisions of the
Negotiable Instruments Act, 1881)—

a) 1 day
b) 2 days
c) 3 days
d) 5 days (MT Mar’ 19)

3. A draws a bill on B. B accepts the bill without any consideration. The bill is
transferred to C without consideration. C transferred it to D for value. Decide as per
the provisions of the Negotiable Instruments Act, 1881-

a) D can sue only A
b) D can sue A or B only
c) D can sue any of the parties A, B or C
d) D cannot sue any of the parties A, B or C (MT Mar’ 19)

Answer: C
Answer: C
Answer: C
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Mr. Varun draws a cheque of 11,000 and gives to Mr. Abhi by way of gift. State
with reason whether -

i. Mr. Abhi is a holder in due course?
ii. Mr. Abhi is entitled to receive the amount of 11,000 from the bank?
i. Give your answer in reference to the Provisions of Negotiable Instruments

Act, 1881. (RTP Nov’ 18)/ (May’ 18)

According to section 9 of the Negotiable Instrument Act, 1881, "Holder in due
course" means- any person who becomes the possessor of a promissory note, bill of exchange
or cheque (if payable to bearer), or the payee or endorsee thereof,  (if payable to order),

i. for consideration
ii. before the amount mentioned in it became payable (before maturity), and

iii. without having sufficient cause to believe that any defect existed in the title of the
person from whom he derived his title (in good faith).

In the instant case, Mr. Varun draws a cheque of 11,000 and gives to Mr. Abhi by way of gift.
i. Mr. Abhi is holder but not a holder in due course since he did not get the cheque for

value and consideration.
ii. Mr. Abhi’s title is good and bonafide. As a holder he is entitled to receive 11,000 from

the bank on whom the cheque is drawn.
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A draws a bill on B. B accepts the bill without any consideration. The bill is
transferred to C without consideration. C transferred it to D for value. Decide-.

i. Whether D can sue the prior parties of the bill, and
ii. Whether the prior parties other than D have any right of action inter se?

Give your answer in reference to the Provisions of Negotiable Instruments Act, 1881.
(RTP May’ 18)/ (RTP May’ 17)

Section 43 of the Negotiable Instruments Act, 1881 provides that a negotiable
instrument made, drawn, accepted, indorsed or transferred without consideration, or for a
consideration which fails, creates no obligation of payment between the parties to the
transaction. But if any such party has transferred the instrument to a holder for consideration,
such holder may recover the amount due on such instrument from the transferor for
consideration or any prior party thereto. Every subsequent holder deriving title from him shall
also have the same rights.

In the above case A draws a bill on B. B accepts the bill without consideration. This bill was
further transferred to C without consideration which C transferred to D for consideration. As
between A, B and C the instrument does not create a legal relation as the instrument is drawn
without consideration. However when the instrument is endorsed to a HDC he can recover the
money from any of the prior parties.

i. D as he has acquired the instrument for consideration can sue any of the prior parties.
ii. The other parties A, B and C have received the instrument without consideration and so

they have no right to recover the money. Thus the prior parties have no rights inter se
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‘F’ by inducing ‘G’ obtains a Bill of Exchange from him fraudulently in his (F)
favour. Later, he enters in to a commercial deal with ‘H’ and endorses the Bill to him
(H) towards consideration for the deal. ‘H’ takes the bill as holder-in-due- course. ‘H’
subsequently endorses the bill to ‘F’ for value as consideration to ‘F’ for some other
deal. On maturity the bill is dishonoured. ‘F’ sues ‘G’ for the recovery of the money.
With reference to the provisions of the Negotiable Instruments Act, 1881, explain
whether ‘F’ will succeed in this case.(Nov’ 16)

As per section 53 of the Negotiable Instruments Act, 1881 once the instrument
passes through the hands of a holder in due course, it gets cleansed of its defects provided the
holder was himself not a party to the fraud or illegality which affected the instrument in some
stage of its journey. Thus, any defect in the title of the transferor will not affect the rights of
the holder in due course even if he had knowledge of the prior defect provided he is himself
not a party to the fraud.

In the above case F induces G and obtains fraudulently a bill of exchange from him. He
endorses it to H who is a holder in due course. H subsequently endorses the bill to F. as F
derives his title from H who is a holder in due course he must get a good title but since F was
originally a party to fraud his title shall be defective.

Thus, ‘F’ will not succeed in his suit against G as he was a party to the fraud. .
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Give the answer of the following as per the provisions of the Negotiable
Instruments Act, 1881:
On a Bill of Exchange for Rs. 5 lakh, X's acceptance to the Bill is forged. 'A' takes
the Bill from his customer for value and in good faith before the Bill becomes
payable. State with reasons whether 'A' can be considered as a 'Holder in due course'
and whether he (A) can receive the amount of the Bill from 'X'. (MT Oct’ 18)/ (MT
Mar’ 19)

According to section 9 of the Negotiable Instruments Act, 1881 'holder in due
course' means any person who gets the instrument

i. for consideration
ii. before maturity and
iii. in good faith

However in case of forged signature the instrument becomes a nullity. The holder of a forged
instrument cannot enforce payment thereon even if he is a holder in due course. If the holder
obtains payment in spite of forgery, he cannot retain the money. The true owner may sue on
tort the person who had received the money on the instrument.

In the above case A gets the possession of the bill for value and in good faith before the bill
became payable, he can be considered as a holder in due course. A , who is a holder in due
course would have been protected if the title is defective but in case of forgery there is no title
and hence he also derives no title.

Hence 'A' cannot receive the amount on the bill.
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Discuss with reasons, in the following given conditions, whether ‘M’ can be called
as a “holder” under the Negotiable Instruments Act, 1881:

i. ‘M’ the payee of the cheque, who is prohibited by a court order from receiving
the amount of the cheque.

ii. ‘M’ the agent of ‘Q’ is entrusted with an instrument without endorsement by
‘Q’ who is the payee. (4 Marks) (Nov’ 16)

As per section 8 of the Negotiable Instruments Act, 1881, ‘holder’ of a Negotiable
Instrument means any person entitled in his own name to the possession of it and to receive or
recover the amount due thereon from the parties thereto.

On applying the above provision in the given cases-
i. ‘M’ is not a ‘holder’ because to be called as a ‘holder’ he must be entitled not only to

the possession of the instrument but also to receive the amount mentioned therein.
ii. No, ‘M’ is not a holder. While the agent may receive payment of the amount mentioned

in the cheque, yet he cannot be called the holder thereof because he has no right to sue
on the instrument in his own name.
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Q draw a bill on S but signs it in the fictitious name of R. The bill is payable to the
order of R. The bill is duly accepted by S. P obtains the bill from Q thus becoming its
holder in due course. Can S avoid payment of the bill? Decide in the light of the
provisions of the Negotiable Instruments Act, 1881. (May’ 17)

As per section 42 of the Negotiable Instruments Act, 1881 in case a bill of
exchange is drawn payable to the drawer’s order in a fictitious name and if it is endorsed to a
holder in due course the HDC can recover the money on the instrument if he can prove that
the drawer and the endorser is in the same hand.

In the above case Q draws a bill on S payable to R who is a fictitious person. The bill is
accepted by S. The bill is further endorsed to P, a holder in due course, acquires it from Q. As
the drawer and the endorser are in the same hand S is liable on the instrument.

Thus S cannot avoid the payment.
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Referring to the provisions of the Negotiable Instruments Act, 1881, examine the
validity of the following:

i. A bill of exchange originally drawn by Mukesh for a sum of 10,000, but
accepted by Deepa only for 7,000. (RTP Nov’ 17)/ (May’ 18)

ii. A cheque marked ‘Not Negotiable’ is not transferable. (RTP Nov’ 17)

As per the provisions of the Negotiable Instruments Act 1881, acceptance may be
either general or qualified. It is qualified when the drawee does not accept the bill according
to the terms of the bill but attaches some condition or qualification which have the effect of
either reducing the acceptor’s liability or acceptance of his liability is subject to certain
condition. A conditional acceptance shall render the instrument as dishonored. The drawer
may however accept the qualified acceptance and in such a case the instrument shall be valid.
In this given case bill was drawn for 10,000 but was accepted for 7,000. As the acceptor has
reduced his liability the acceptance is a qualified acceptance and the drawer may treat it as
dishonoured unless agreed by him.
Thus qualified acceptance is not valid but if Mukesh accepts the qualified acceptance Deepa
shall be liable for the payment on the instrument for the amount accepted.

ii. The given statement is not correct. A cheque marked “not negotiable” does not imply that
the instrument is not negotiable it simply mean that the transferee wll get a title same as that
of the transferor. The general rule is that the transferee is he has acquired the instrument for
consideration, before maturity and in good faith gets the instrument free from all defects.
However if the instrument is marked not negotiable the tramsferee even if he fulfils all the
conditions will get the same title as that of the transferor. If the transferor’s title is defective
even the transferee’s title is defective.
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However if the instrument is marked not negotiable the tramsferee even if he fulfils all the
conditions will get the same title as that of the transferor. If the transferor’s title is defective
even the transferee’s title is defective.
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‘K’ is an employee of ‘Sumit’. He fraudulently obtains from Sumit a cheque crossed
‘not negotiable’. He later transfers the cheque to ‘D’ who gets the cheque encashed
from XYZ Bank, which is not the drawee bank. Sumit comes to know about the
fraudulent act of ‘K’, sues XYZ Bank for the recovery of money. Examine with
reference to the relevant provisions of the Negotiable Instruments Act, 1881, whether
Sumit will be successful in his claim? Would your answer be still the same in case ‘K’
does not transfer the cheque and gets the cheque encashed from XYZ Bank himself?
(Nov’ 17)

According to Section 130 of the Negotiable Instruments Act, 1881 any person who
gets a cheque marked ‘Not Negotiable’ shall not have or shall not be able to give a better title
to the cheque than the title the person from whom he took it had. So if the title of the
transferor is defective, the title of the transferee would be vitiated by the defect. Even a holder
in due course cannot claim any rights on such instrument.

In the above case K who is an employee of Sumit fraudulently obtains a cheque crossed not
negotiable from Sumit. Later K transfers this cheque to D who gets it enchashed from the
bank. As K’s title is defective he can only transfer a defective title to D and the bank would be
liable for the amount of the cheque for encashment. (Great Western Railway Co. v. London
and Country Banking Co.)
The answer in the second case would not change and shall remain the same for the reasons
given above.

Thus, ‘Sumit’ in both the cases shall be successful in his claim from XYZ Bank.
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A cheque payable to bearer is crossed generally and marked “not negotiable”. The
cheque is lost or stolen and comes into possession of Vishnu who takes it in good
faith and gives value for it. Vishnu deposits the cheque into his own bank and his
banker presents it and obtains payment for his customer from the bank upon which it
is drawn. The true owner of the cheque claims refund of the amount of the cheque
from Vishnu. Explain whether the banks are liable or not? (RTP May’ 17)

According to Section 130 of the Negotiable Instruments Act, 1881 any person who
gets a cheque marked ‘Not Negotiable’ shall not have or shall not be able to give a better title
to the cheque than the title the person from whom he took it had. So if the title of the
transferor is defective, the title of the transferee would be vitiated by the defect. Even a holder
in due course cannot claim any rights on such instrument.

In the given case a cheque payable to bearer crossed not negotiable was lost or stolen and
came into the possession of Vishnu. He deposited it into his bank and his banker obtained
payment on it. The true owner claimed the refund of the money. Even though Vishnu is a
holder in due course he does not acquire any title to the cheque as against its true owner.
Vishnu did not obtain any better title than his immediate transferor, who had either stolen or
found the cheque and was not the true owner of the cheque. Therefore, as regards the true
owner, Vishnu was in no better position than the transferor. Vishnu is also liable to repay the
amount of the cheque to the true owner. He can, however, proceed against the person from
whom he took the cheque. Since the collecting banker, in good faith and without negligence,
had received payment for Vishnu, who was its customer of the cheque which was crossed
generally, the banker would not be liable, in case the title proved to be defective, to the true
owner by reason only of having received the payment of the cheque for his customer (as per
Section 131). Since the paying banker on whom the crossed cheque was drawn, had paid the
same in due course, the banker would also not be liable to the true owner (as per Section
128).

Thus the banks are not liable.
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State the rules laid down by the Negotiable Instruments Act, 1881 for ascertaining
the date of maturity of a bill of exchange. (May’ 18)

The maturity of a note or bill is the date on which it falls due. A note or bill, which
is not expressed to be payable on demand, at sight or on presentment; is at maturity on the
third day after the day on which it is expressed to be payable. No days of grace are allowed in
the case of a note or bill payable on demand, at sight, on presentment.

Calculation of maturity:

1. In the case of a note, the expression “after sight” means after exhibition of the note to
the maker.

2. Where a bill is payable at a fixed period after sight, the time is to be calculated from
the date of acceptance if the bill is accepted and from the date of noting or protest if
the bill is noted or protested for non-acceptance

3. In the case of a bill payable after a stipulated number of months after sight which has
been accepted for honour, the date of its maturity is calculated from the date of
acceptance for honour.

4. According to section 25, when the day on which a note, or bill is at maturity is a
public holiday, the instrument shall be deemed to be  due and payable on the next
preceding business day.

5. When a note or bill is after a stated number of months the period stated shall terminate
on the day of the month which corresponds with the day on which the instrument is
dated

6. When it is payable after a number of months on the happening of a certain event, the
period terminates on the day of the month which corresponds with the day on which
the event happens.

7. If the month in which the period would terminate has no corresponding day, the
period terminates on the last day of such month.
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Harish executed a promissory note in favour of Sejal for 5 crores. The said amount
was payable three days after sight. Sejal, on maturity, presented the promissory note
on 1st January, 2016 to Harish. Harish made the payments on 4th January, 2016. Sejal
wants to recover interest for one day from Harish. Advise Harish, in the light of
provisions of the Negotiable Instruments Act, 1881, whether he is liable to pay the
interest for one day.

As per section 24 of the Negotiable Instruments Act, 1881 where a bill or note is
payable after date or after sight or after happening of a specified event, the time of payment is
determined by excluding the day from which the time begins to run.

In the given case Harish executed a promissory note to Sejal payable 3 days after the sight.
The note was presented on 1st Jan, 2016. As the payment was 3 days after sight the date of
maturity shall be 4th Jan. Harish has made the payment on the due date and hence is not liable
for any interest.

Therefore, in the given case, Harish will succeed in objecting to Sejal’s claim.
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Mr. S Venkatesh drew a cheque in favour of M who was sixteen years old. M
settled his rental due by endorsing the cheque in favour of Mrs. A the owner of the
house in which he stayed. The cheque was dishonoured when Mrs. A presented it for
payment on grounds of inadequacy of funds. Advise Mrs. A how she can proceed to
collect her dues. (Nov’ 18)

As per section 26 of the Negotiable Instruments Act, 1881every person capable of
contracting may bind himself and be bound by the making, drawing, acceptance, endorsement,
delivery and negotiation of a promissory note, bill of exchange or cheque.
However, a minor may draw, endorse, deliver and negotiate such instruments so as to bind all
parties except himself.

In the given case Mr. S Venkatesh draws a cheque in favour of M, a minor. M endorses the
same in favour of Mrs. A to settle his rental dues. The cheque was dishonoured when it was
presented by Mrs. A to the bank on the ground of inadequacy of funds. Here in this case, M
being a minor may draw, endorse, deliver and negotiate the instrument so as to bind all parties
except himself.

Therefore, M is not liable. Mrs. A can, thus, proceed against Mr. S Venkatesh to collect her
dues.
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A banker made payment of a cheque in which the drawer’s signature was forged.
Can the banker claim protection in respect of such payment? What would be the
protection if it was a case of forgery of endorsee's signature? (RTP May’ 18)

As per section 85 of the Negotiable Instruments Act, 1881 in case of cheques, the
paying banker is given statutory protection against the payment of cheques having forged
endorsements and the banker cannot be held liable if it makes payment in good faith and
without any negligence. However the banker will not be protected where the payment of a
cheque is made on which the drawer's signature was forged. The reason for the same is that
the banker is protected only in case of forgery of endorser's signature and not in case of
forgery of drawer's signature.

In the above case the banker made the payment on a cheque where the drawers signature is
forged the bank will not get any protection. However if the payment is made on a cheque
where the endorsers signature is forged the banker shall be protected.
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Mr. Muralidharan drew a cheque payable to Mr. Vyas or order. Mr. Vyas lost the
cheque and was not aware of the loss of the cheque. The person who found the
cheque forged the signature of Mr. Vyas and endorsed it to Mr. Parshwanath as the
consideration for goods bought by him from Mr. Parshwanath. Mr. Parshwanath
encashed the cheque, on the very same day from the drawee bank. Mr. Vyas
intimated the drawee bank about the theft of the cheque after three days. Examine the
liability of the drawee bank. (Nov’ 18)

As per section 85 of the Negotiable Instruments Act, 1881
 Where a cheque payable to order is indorsed by or on behalf of the payee, the drawer is

discharged by payment in due course.
 Where a cheque is originally payable to bearer, the drawer is discharged by payment in

due course to the bearer of the instrument irrespective of any indorsement whether in
full or in blank even if it restricts or excludes further negotiation.

If the signature of the endorser is forged the bank shall not be liable for payment on such
cheque.

In the above case Mr. Murlidharan draws a cheque payable to Mr. Vyas which was lost. The
person who found it forged the signature of Vyas and endorsed it to Mr. parshwanath who
encashed the cheque on the same After few days, Mr. Vyas intimated about the theft of the
cheque, to the drawee bank, by which time, the drawee bank had already made the payment.
According to above stated section 85, the drawee banker is discharged when it has made the
payment against the cheque. Even though the signature of Mr. Vyas is forged, the banker is
protected and is discharged. The true owner, Mr. Vyas, cannot recover the money from the
drawee bank in this situation.

Thus the drawee bank has no liability.
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encashed the cheque on the same After few days, Mr. Vyas intimated about the theft of the
cheque, to the drawee bank, by which time, the drawee bank had already made the payment.
According to above stated section 85, the drawee banker is discharged when it has made the
payment against the cheque. Even though the signature of Mr. Vyas is forged, the banker is
protected and is discharged. The true owner, Mr. Vyas, cannot recover the money from the
drawee bank in this situation.

Thus the drawee bank has no liability.
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Give the answer of the following as per the provisions of the Negotiable
Instruments Act, 1881:

i. A draws a cheque in favour of M, a minor. M endorses the same in favour of
X. The cheque is dishonoured by the bank on grounds of inadequate funds.
Discuss the rights of X.

ii. A promissory note was made without mentioning any time for payment. The
holder added the words “on demand” on the face of the instrument. Does this
amount to material alteration?

iii. A draws a cheque for Rs. 1000 and hands it over to B by way of gift. Is B a
holder in due course? Explain whether he has right to receive the proceeds of
the cheque.

iv. A cheque is drawn payable to “B or order”. It is stolen and the thief forges
B’s endorsement and endorses it to C. The banker pays the cheque in due
course. Whether B can recover the money from the banker. (MT Aug’ 18)

i. As per Section 26 of the Negotiable Instruments Act, 1881, a minor may
draw, endorse, deliver and negotiate the instrument so as to bind all parties except
himself. Therefore, M is not liable. X can, thus, proceed against A.

ii. As per the provision of the Negotiable Instruments Act,1881 this is not a material
alteration as a promissory note where no date of payment is specified will be treated as
payable on demand. Hence adding the words “on demand” does not alter the business
effect of the instrument.

iii. B is a holder but not a holder in due course as he does not get the cheque for value and
consideration. His title is good and bonafide. As a holder he is entitled to receive Rs.
1000 from the bank on whom the cheque is drawn.

iv. According to Section 85 of the Negotiable Instruments Act, 1881, the drawee banker is
discharged when he pays a cheque payable to order when it is purported to be endorsed
by or on behalf of the payee. Even though the endorsement of Mr. B is forged, the
banker is protected and he is discharged. The true owner, B, cannot recover the money
from the drawee bank.
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Explain the meaning of ‘Negotiation by delivery’ with the help of an example. Give
your answer as per the provisions of the Negotiable Instruments Act, 1881. (MT
Mar’ 19)

According to section 47 of the Negotiable Instruments Act, 1881, subject to the
provisions of section 58, a promissory note, bill of exchange or cheque payable to bearer is
negotiable by delivery thereof. However a promissory note, bill of exchange or cheque
delivered on condition that it is not to take effect except in a certain event is not negotiable
unless such event happens.

Example: A, the holder of a negotiable instrument payable to bearer, delivers it to B’s agent
to keep for B. The instrument has been negotiated.
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What is a ‘Sans Recours’ endorsement? A bill of exchange is drawn payable to X or
order. X endorses it to Y, Y to Z, Z to A, A to B and B to X. State with reasons
whether X can recover the amount of the bill from Y, Z, A and B, if he has originally
endorsed the bill to Y by adding the words Sans Recours. (RTP May’ 18)

Sans recours endorsement is a type of endorsement on a Negotiable Instrument by
which the endorser absolves himself or declines to accept any liability on the instrument of
any subsequent party. The endorser signs the endorsement putting his-signature along with the
words, “SANS RECOURS”.

In the above case X endorses the instrument to Y who endorses it to Z, Z to A, A to B and
finally B endorses the instrument to X again. The general rule of endorsement is that when the
endorser subsequently becomes the endorsee all the intermediate parties are discharged.
However when X makes a sans recours endorsement and later becomes the holder of the
instrument he is discharged of all the liabilities but all the other parties remain liable to him
and he can recover from any of the prior parties.

Thus X can recover the money from Y, Z A or B.
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What is meant by "Sans recourse endorsement" on a bill of exchange? How does it
differ from "sans frais endorsement"? (May’ 18)

Sans recours endorsement is a type of endorsement on a Negotiable Instrument by
which the endorser absolves himself or declines to accept any liability on the instrument of
any subsequent party. The endorser signs the endorsement putting his-signature along with the
words, “SANS RECOURS”. In such a case when the endorser excludes his liability as an
endorser and later becomes the holder of the same instrument all intermediate endorsers are
liable to him.
Sans Frais: These words when added at the end of the endorsement indicate that no expenses

should be incurred on account of the bill.

Difference: Any endorser can exclude personal liability by endorsing “sans recourse” i .e.
without recourse. However, “Sans Frais” endorsement, indicate that no expenses should be
incurred on account of the bill.
In case of ‘sans recourse endorsement’ if bill is dishonoured at any stage after it is endorsed
sans recourse by endorser, the endorser will not be liable for whole amount of the bill whereas
in case of sans frais endorsement, if bill is dishonoured at any stage after its endorsement, the
endorser will not be liable for expenses incurred, but he will be liable for the original sum of
the bill.
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Y draws a bill of exchange on Z for 5,000 payable to his order. Z accepts the bill

but subsequently dishonours it by non-payment. Y sues Z on the bill. Z proves that
bill was accepted for value of 3,000 and an accommodation to the balance of 2,000.
How much amount Y can recover from Z?

According to the provisions of Section 44 of the Negotiable Instruments Act,1881
when the consideration is partially absent for which the instrument was signed the n for that
part the same rule will apply as if there is no consideration. Thus the parties in immediate
relation cannot recover more than the actual consideration.

In the above case Y draws a bill on Z for 5,000 which Z accepts. On the due date the
instrument is dishonoured due to non payment. This bill was accepted for 3,000 for value and
2,000 for accommodation. So as between Y and Z 3,000 is enforceable whereas 2,000 fails
due to lack of consideration.

Thus Y can recover only 3,000 from Z
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E is the holder of a bill of exchange made payable to the order of F. The bill of
exchange contains the following endorsements in blank:
First endorsement ‘F’
Second endorsement ‘G’
Third endorsement ‘H’ and
Fourth endorsement ‘I’
E strikes out, without I’s consent, the endorsements by ‘G’ and ‘H’. Decide with
reasons whether ‘E’ is entitled to recover anything from ‘I’ under the provisions of
Negotiable Instruments Act, 1881. (RTP May’ 18)/ (Nov’ 17)

The holder of a negotiable instrument can recover the money from any of the prior
parties. According to section 40 of the Negotiable Instruments Act, 1881, where the holder of
a negotiable instrument, without the consent of the endorser, destroys or impairs the endorser’
s remedy against a prior party, the endorser is discharged from liability to the holder to the
same extent as if the instrument had been paid at maturity. Any party liable on the instrument
may be discharged by the intentional cancellation of his signature by the holder.

In the given question, E is the holder of a bill of exchange of which F is the payee. The bill
contains the following endorsement in blank:
First endorsement, ‘F’
Second endorsement, ‘G’
Third endorsement, ‘H’
Fourth endorsement, ‘I’
E, the holder, without I’s consent strikes out the endorsement by G and H. I had a right over G
and H to recover the money on the bill. When E strikes out the name of G and H from the
instrument he impairs the right of I over G and H and I is discharged as if he had paid on the
instrument on due date.

Thus E cannot recover anything from I as when he strikes H and G’s name I is discharged.
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A bill of exchange has been dishonoured by non- payment. Now, Mr. Sandip, the
holder wants a certificate of protest for such a dishonoured bill.  Advise, Mr. Sandip
whether he can get the certificate of protest. Also, advise him regarding the
provisions of Protest for better security. (RTP Nov’ 18)

According to section 100 of the Negotiable Instruments Act,1881 when a
promissory note or bill of exchange has been dishonored by non-acceptance or nonpayment,
the holder may, within a reasonable time, cause such dishonor to be noted and certified by a
notary public. Such certificate is called a protest.

Protest for better security: When the acceptor of a bill of exchange has become insolvent, or
his credit has been publicly impeached, before the maturity of the bill, the holder may, within
a reasonable time, cause a notary public to demand better security of the acceptor, and on its
being refused may, with a reasonable time, cause such facts to be noted and certified as
aforesaid. Such certificate is called a protest for better security.
Thus, Mr. Sandip can get the certificate of protest by following the above provisions.
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Manoj owes money to Umesh. Therefore, he makes a promissory note for the
amount in favour of Umesh, for safety of transmission he cuts the note in half and
posts one half to Umesh. He then changes his mind and calls upon Umesh to return
the half of the note which he had sent. Umesh requires Manoj to send the other half
of the promissory note. Decide how rights of the parties are to be adjusted. Give
your answer in reference to the Provisions of Negotiable Instruments Act, 1881.
(RTP May’ 19)/ (MT Mar’ 19)

Under Section 46 of the Negotiable Instruments Act, 1881, the making of a
promissory note is completed by delivery, actual or constructive. Delivery refers to the whole
of the instrument and not merely a part of it. Delivery of half instrument cannot be treated as
constructive delivery of the whole.

In the above case Manoj draws a promissory note in favour of Umesh cuts it into half and
delivers it to Umesh. He cuts the note into half and sends one of it to Umesh. Later he asks
Umesh to return it back and on the other hand Umesh asks for the other piece. As delivery of
half of the instrument is not a delivery is not the delivery of the instrument the transfer of a
part of the instrument shall not be treated as delivery.

So, the claim of Umesh to have the other half of the promissory note sent to him is not
maintainable. Manoj is justified in demanding the return of the first half sent by him.
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What are the circumstances under which a bill of exchange can be dishonoured by
non- acceptance? Also, explain the consequences if a cheque gets dishonoured for
insufficiency of funds in the account. (Nov’ 18)

As per section 91 of the Negotiable Instruments Act, 1881, a bill may be
dishonoured either by non-acceptance or by non-payment.
Dishonour by non-acceptance may take place in any one of the following circumstances:

i. When the drawee either does not accept the bill within forty-eight hours (exclusive of
public holidays) of presentment or refuse to accept it;

ii. When one of several drawees, not being partners, makes default in acceptance;
iii. When the drawee makes a qualified acceptance;
iv. When presentment for acceptance is excused and the bill remains unaccepted; and
v. When the drawee is incompetent to contract.

As per section 138 of the Negotiable Instruments Act 1881, where any cheque drawn by a
person on an account maintained by him with a banker for payment is dishonoured due to
insufficiency of funds, he shall be punished with imprisonment for a term which may extend
to two years or with fine which may extend to twice the amount of the cheque or with both.
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Explain the modes of discharge from liability on instruments, as per the provisions
of the Negotiable Instruments Act, 1881. (5 Marks) (MT Aug’ 18)

Discharge of parties:
Parties to negotiable instrument are discharged from liabilities when the right to sue on the
instrument comes to an end. The right of action on a negotiable instrument is extinguished by
the following methods:

i. By payment in due course: The maker, acceptor or endorser respectively of a
negotiable instrument is discharged from liability thereon to all parties if the payment
on the instrument has been made in due course.  instrument is payable to

ii. By cancellations of acceptor’s or endorser’s name: The maker, acceptor and endorser
respectively of a negotiable instrument is discharged from liability thereon to a holder
thereof who has cancelled such acceptor’s or endorser’s name with the intent to
discharge him and to all parties claiming under such holder.

iii. By release: When the holder renounces his right on an instrument the patrties are
discharged.

iv. By default of the holder: If the holder of a bill of exchange allows the drawee more
than forty-eight hours, exclusive of public holiday, to decide whether he will accept
the bill, all prior parties not consenting to such an allowance are discharged from
liability to such holder.

v. Dissenting parties discharged by qualified or a limited acceptance: If the holder of a
bill who is entitled to an absolute and unqualified acceptance elects to take a qualified
acceptance he discharges all parties  prior to himself unless he obtains their consent to
such  an acceptance.
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vi. By material alteration of the instrument without assent of all parties liable: Any
material alteration of a negotiable instrument renders the same void as against anyone
who is a party thereto at the time of making such alteration and does not consent to
such alteration.

vii. By acceptor becoming holder of a bill at or after maturity in his own right: If a bill of
exchange which has been negotiated is, at or after maturity, held by the acceptor in his
own right, all rights of action thereon are extinguished.

viii. By default in presenting the cheque within a reasonable time: In the case of a cheque, if
it is not presented for payment within a reasonable time.

ix. By operation of law: An instrument may be discharged by operation of law in any of
the following cases:
 By lapse of time i.e., when the claim under the instrument becomes barred by

the Limitation Act
 By merger, i.e., when the debt, under the instrument is merged in the judgement

debt obtained against the acceptor, maker or endorser;
 When the acceptor, maker, or endorser, who has been adjudicated an insolvent,

is discharged by an order of the Court made in the insolvency proceedings.
x. By payment by the drawee of a cheque payable to order or to bearer: Where the banker

makes the payment on a cheque in due course the bank is discharged. Payment in due
course discharges the bank from liability even if the payment is made to a wrong
person even if the endorsement of the payee is forged.
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Jagdish, a shareholder of a company purchased for his personal use certain goods
from a Mall (Departmental Store) on credit. He sent a cheque drawn on the
Company’s account to the Mall (Departmental Store) towards the full payment of the
bills. The cheque was dishonoured by the Company’s Bank. Jagdish, the shareholder
of the company was neither a Director nor a person in-charge of the company.
Examining the provisions of the Negotiable Instruments Act, 1881 state whether
Jagdish has committed an offence under Section 138 of the Act and decide whether he
(Jagdish) can be held liable for the payment, for the goods purchased from the Mall
(Departmental Store). (RTP Nov’ 17)

As per section 138 of the Negotiable Instruments Act, 1881 a person shall be liable
for dishonor of cheque due to insufficiency of funds. If the drawer issues a cheque which is
later dishonoured the drawer shall be helf liable. In case of a company the liability shall be on
the company and the persons in charge. In H.N.D. Mulla rd Feroze Vs. C.Y. Somaya Julu, J
the Andhra Pradesh High Court held that although the petitioner has a legal liability to refund
the amount to the appellant, petitioner is not the drawer of the cheque, which was dishonoured
and the cheque was also not drawn on an account maintained by him but was drawn on an
account maintained by the company. Hence, it was held that the petitioner J could not be said
to have committed the offence under Section 138 of the Negotiable Instruments Act, 1881.

In the above case Jagdish, a shareholder of the company purchased certain goods on credit for
his personal use. The payment was made by him by a cheque drawn on the company’s
account. The cheque was dishonoured. Where u/s 138 a cheque is dishonoured the drawer
shall be liable. In this case the cheque was drawn by jagdish but as he was not the director in
charge he cannot be held liable. Only the company and the director in charge shall be liable
for the cheque. However as the goods were purchased for Jagdish’s personal use he shall be
liable for the goods.

Therefore, Jagdish is not liable for the cheque but legally liable for the payments for the
goods.
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Bholenath drew a cheque in favour of Surendar. After having issued the cheque;
Bholenath requested Surendar not to present the cheque for payment and gave a stop
payment request to the bank in respect of the cheque issued to Surendar. Decide, under
the provisions of the Negotiable Instruments Act, 1881 whether the said acts of
Bholenath constitute an offence? (May’ 18)/ (May’ 17)

As per section 138 of the Negotiable Instruments Act, 1881 if after the issue of the
cheque it is dishonoured due to insufficiency of funds the drawer shall be punished. However
the right of action not available in any case other than dishonour due to insufficiency of funds.
If after the issue of the cheque the drawer gives the bank an order for stop payment it does not
attract section 138 but if the order for stop payment is given due to insufficiency of funds than
it falls u/s 138. So u/s 139 it is presumed that once a cheque is issued by the drawer just
because the drawer issues a notice thereafter to the drawee or to the bank for stoppage of
payment, it will not stop an action under Section 138. In the case of Modi Cements Ltd. Vs.
Kuchil Kumar Nandi the Supreme Court held that once a cheque is issued by the drawer, a
presumption under Section 139 of the Negotiable Instruments Act, 1881 follows.

In the above case Bholenath the drawer draws a cheque in favour of Surendranath but instructs
him not to present it to the bank. Further he gave the bank the order to stop payment on the
cheque.

Accordingly, the act of Bholenath, i.e., his request of stop payment constitutes an offence
under the provisions of the Negotiable Instruments Act, 1881.
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Mr. Bean is a promoter who has taken a loan on behalf of company but he is
neither a director nor a person-in-charge of the company. He sent a cheque from the
company's account to discharge its legal liability. Subsequently, the cheque was
dishonoured and a complaint was lodged against him. Can he be held liable for an
offence under Section 138 of the Negotiable Instruments Act, 1881? (May’ 16)

According to Section 138 of the Negotiable Instruments Act, 1881 where any
cheque drawn by a person on an account maintained by him with a banker is dishonoured by
banker for insufficiency of funds such person shall be deemed to have committed an offence.
As per section 141 if the cheque s issued by a company the liability shall lie on the company
and every person who is in charge of the company.

In the above case Mr. Bean the promoter of the company has taken a loan on behalf of
company. He is neither a director nor a person in-charge of the Company. He sent a cheque
from the company’s account which was subsequently dishonoured. In this case Mr. Bean, the
promoter is neither a director nor a person-in charge of the company and is not connected with
the day-to-day affairs of the company and had neither opened nor is operating the bank
account of the company. Further, the cheque, which was dishonoured, was also not drawn on
an account maintained by him but was drawn on an account maintained by the company.

Therefore, Mr. Bean, has not committed an offence under section 138 of the Negotiable
Instruments Act, 1881 and he cannot be held liable for dishonor of the said cheque.
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Explain the power of court for trial of cases summarily, as per the provisions of the
Negotiable Instruments Act, 1881. (MT Oct’ 18)

According to section 143 of the Negotiable Instruments Act, 1881,
1. Trial of Offence: All offences under this Chapter shall be tried by a Judicial

Magistrate of the first class or by a Metropolitan Magistrate and the provisions of
sections 262 to 265 (both inclusive) of the said Code shall, as far as may be, apply to
such trials:

i. In case of summary trial: In the case of any conviction in a summary trial
under this section, it shall be lawful for the Magistrate to pass a sentence of
Imprisonment for a term not exceeding one year and an amount of fine
exceeding five thousand rupees.

ii. In case where no summary trial can be made: Provided further that when at
the commencement of, or in the course of, a summary trial under this section, it
appears to the Magistrate that the nature of the case is such that a sentence of
imprisonment for a term exceeding one year may have to be passed or that it is,
for any other reason, undesirable to try the case summarily, the Magistrate shall
after hearing the parties, record an order to that effect and thereafter recall any
witness who may have been examined and proceed to hear or rehear the case in
the manner provided by the said Code.

2. Speedy Trial: The trial of a case under this section shall, so far as practicable,
consistently with the interests of justice, be continued from day to day until its
conclusion, unless the Court finds the adjournment of the trial beyond the following
day to be necessary for reasons to be recorded in writing.

3. Speedy and efficient Disposal: Every trial under this section shall be conducted as
expeditiously as possible and an endeavor shall be made to conclude the trial within
six months from the date of filing of the complaint.
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Imprisonment for a term not exceeding one year and an amount of fine
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ii. In case where no summary trial can be made: Provided further that when at
the commencement of, or in the course of, a summary trial under this section, it
appears to the Magistrate that the nature of the case is such that a sentence of
imprisonment for a term exceeding one year may have to be passed or that it is,
for any other reason, undesirable to try the case summarily, the Magistrate shall
after hearing the parties, record an order to that effect and thereafter recall any
witness who may have been examined and proceed to hear or rehear the case in
the manner provided by the said Code.

2. Speedy Trial: The trial of a case under this section shall, so far as practicable,
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conclusion, unless the Court finds the adjournment of the trial beyond the following
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