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INTRODUCTION 

Law is the command of the sovereign, Law is an instrument to regulate human behaviour, be it social 

life or business life. 

 

Law is a system of rules that are created and enforced through social or governmental institutions to 

regulate behaviour. Law is a system that regulates and ensures that individuals or a community adhere to 

the will of the state. The nature and meaning of law has been described by various jurists. However, 

there is no unanimity of opinion regarding the true nature and meaning of law. For the purpose of clarity 

and better understanding of the nature and meaning of law, we may classify various definitions into five 

broad classes: 
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1. Natural School 

 

Under this school fall most of the ancient definitions given by Roman and other ancient Jurists. 

“Justice” is the main and guiding element of law. 

 

In other words, the law consists of rules recognised and acted upon by the courts of Justice. It may be 

noted that there are two main factors of the definition. First, that to understand law, one should know its 

purpose: Second, in order to ascertain the true nature of law, one should go to the courts and not to the 

legislature. 

 

Ulpine defined Law as “the art or science of what is equitable and good." 

Cicero said that Law is “the highest reason implanted in nature." 

       Justinian’s Digest defines Law as “the standard of what is just and unjust.” 

 

2. Positivistic Definition of Law 

 

According to John Austin, “Law is the aggregate of rules set by man as politically superior, or 

sovereign, to men as political subject.” In other words, law is the “command of the sovereign”. It 

obliges a certain course of conduct or imposes a duty and is backed by a sanction. Thus, the command, 

duty and sanction are the three elements of law. 

 

3. Historical Definition of Law 

 

 That law is a matter of unconscious and organic growth. Therefore, law is found and not made. 

 Law is not universal in its nature. Like language, it varies with people and age. 

 

 Custom not only precedes legislation but it is superior to it. Law should always conform to the 

popular consciousness. 

 

 Legislation is the last stage of law making, and, therefore, the lawyer or the jurist is more important 

than the legislator. 

 

4. Sociological Definition of Law 
 

Ihering defines law as “the form of the guarantee of the conditions of life of society, assured by State’s 

power of constraint". There are three essentials of this definition. First, in this definition law is treated as 

only one means of social control. Second, law is to serve social purpose. Third, it is coercive (force) in 

character. 

 

5. Realist Definition of Law 
 

Realists define law in terms of judicial process. According to Holmes, “Law is a statement of the 

circumstances in which public force will be brought to bear upon through courts.” Law is nothing but a 

mechanism of regulating the human conduct in society so that the harmonious co-operation of its 

members increases and thereby avoid the ruin by coordinating the divergent conflicting interests of 

individuals and of society which would, in its turn, enhance the potentialities and viability of the society 

as a whole. 

 

Separate rules and principles are known as ‘laws’. Such laws may be mandatory, prohibitive or 

permissive.  
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 A mandatory law calls for affirmative act, as in the case of law requiring the payment of taxes.  

 

 A prohibitive law requires negative conduct, as in the case of law prohibiting the carrying of 

concealed weapon or running a lottery.  

 

 A permissive law is one which neither requires nor forbids action, but allows certain conduct on the 

part of an individual if he desires to act. 

 

How Laws are made effective ?? 

 

 By administering some form of punishment 

 

 By preventing disobedience 

 

 By requiring one, in some instances, to complete an obligation he has failed to perform 

 

 By requiring damages to be paid for an injury due to disobedience 

 

SIGNIFICANCE OF LAW 

 

 Law is not static. As circumstances and conditions in a society change, laws are also changed to fit 

the requirements of society. At any given point of time the prevailing law of a society must be in 

conformity with the general statements, customs and aspirations of its people. 

 

 The object of law is order which in turn provides hope of security for the future. Law is expected to 

provide socio-economic justice and remove the existing imbalances in the socio-economic structure 

and to play special role in the task of achieving various goals enshrined in our Constitution.  

 

SOURCES OF INDIAN LAW 

 

The modern Indian law as administered in courts is derived from various sources and these sources fall 

under the following two heads: 

 

 Principle Sources of Indian Law 

 

 Secondary Sources of Indian Law 

 

PRINCIPLE SOURCES OF INDIAN LAW 

 

(i) Customs or Customary Law: Custom is the most ancient of all the sources of law and has held the 

most important place in the past, though its importance is now diminishing with the growth of 

legislation and precedent. The customs may be divided into two classes: 

 

– Customs without sanction: are those customs which are non-obligatory and are observed due to the 

pressure of public opinion. These are called as “positive morality”. 

 

– Customs having sanction: are those customs which are enforced by the State. It is with these customs 

that we are concerned here. These may be divided into two classes:  
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(i) Legal Customs: These customs operate as a binding rule of law. They have been recognised and 

enforced by the courts and therefore, they have become a part of the law of land. Legal customs are 

again of two kinds:  

 

(a) Local Customs: Local custom is the custom which prevails in some definite locality and constitutes a 

source of law for that place only. Thus, local customs may be divided into two classes: 

 

– Geographical Local Customs 

– Personal Local Customs  

 

(b) General Customs: A general custom is that which prevails throughout the country and constitutes 

one of the sources of law of the land. 

 

(ii) Conventional Customs: These are also known as “usages”. These customs are binding due to an 

agreement between the parties, and not due to any legal authority independently possessed by them. 

Before a Court treats the conventional custom as incorporated in a contract, following conditions must 

be satisfied: 

 

– It must be shown that the convention is clearly established and it is fully known to the contracting 

parties. There is no fixed period for which a convention must have been observed before it is recognised 

as binding. 

 

– Convention cannot alter the general law of the land. 

 

– It must be reasonable. 

 

 

 
 

 

 

 

 

 

 

Customs or 
Customary 

Law

Customs with 
sanction 

Legal Custom

Local Custom
General 
Custom

Conventional

Customs 
without 
sanction 



Jurisprudence, Interpretation and General Laws    Sources of Law 
 

UNIQUE ACADEMY                                              5                                 CS SHUBHAM MODI - 8087676157 
 

Requisites of a Valid Custom 

 

(i) Immemorial (Antiquity): A custom to be valid must be proved to be immemorial; it must be ancient. 

 

(ii) Certainty: The custom must be certain and definite, and must not be vague and ambiguous. 

 

(iii) Reasonableness: A custom must be reasonable. It must be useful and convenient to the society. 

 

(iv) Compulsory Observance: A custom to be valid must have been continuously observed without any 

interruption from times immemorial and it must have been regarded by those affected by it as an 

obligatory or binding rule of conduct. 

 

(v) Conformity with Law and Public Morality: A custom must not be opposed to morality or public 

policy nor must it conflict with statute law. If a custom is expressly forbidden by legislation and 

abrogated by a statute, it is inapplicable. 

 

(vi) Unanimity of Opinion: The custom must be general or universal. If practice is left to individual 

choice, it cannot be termed as custom. 

 

(vii) Peaceable Enjoyment: The custom must have been enjoyed peaceably without any dispute in a law 

court or otherwise. 

 

(viii) Consistency: There must be consistency among the customs. Custom must not come into conflict 

with the other established customs. 

 

(ii) Judicial Decision or Precedents 

 

Judicial precedents are an important source of law. They have enjoyed high authority at all times and in 

all countries. This is particularly so in the case of England and other countries which have been 

influenced by English jurisprudence. The principles of law expressed for the first time in court decisions 

become precedents to be followed as law in deciding problems and cases identical with them in future. 

The rule that a court decision becomes a precedent to be followed in similar cases is known as doctrine 

of stare decisis. 

 

High Courts 

 

 
 

(i) The decisions of High Court are binding on all the subordinate courts and tribunals within its 

jurisdiction. 

 

The decisions of one High Court have only a persuasive value in a court which is within the jurisdiction 

of another High Court. But if such decision is in conflict with any decision of the High Court within 

whose jurisdiction that court is situated, it has no value and the decision of that High Court is binding on 
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the court. In case of any conflict between the two decisions of co-equal Benches, generally the later 

decision is to be followed. 

 

(ii) In a High Court, a single judge constitutes the smallest Bench. A Bench of two judges is known as 

Division Bench. Three or more judges constitute a Full Bench. A decision of such a Bench is binding on 

a Smaller Bench. 

 

(iii) The High Courts are the Courts of co-ordinate jurisdiction. Therefore, the decision of one High 

Court is not binding on the other High Courts and have persuasive value only. 

 

(iv) The Supreme Court is the highest Court and its decisions are binding on all courts and other judicial 

tribunals of the country. Article 141 of the Constitution makes it clear that the law declared by the 

Supreme Court shall be binding on all courts within the territory of India. The words “law declared” 

includes an obiter dictum provided it is upon a point raised and argued (Bimladevi v. Chaturvedi, AIR 

1953 All. 613). However, it does not mean that every statement in a judgement of the Supreme Court 

has the binding effect. Only the statement of ratio of the judgement is having the binding force. 

 

Kinds of Precedents 

 

(i) Declaratory and Original Precedents:  

 A declaratory precedent is one which is merely the application of an already existing rule of law. A 

declaratory precedent is as good a source of law as an original precedent. 

 

 An original precedent is one which creates and applies a new rule of law. In the case of a declaratory 

precedent, the rule is applied because it is already a law. In the case of an original precedent, it is law 

for the future because it is now applied.  

 

 In the case of advanced countries, declaratory precedents are more numerous. The number of original 

precedents is small but their importance is very great. They alone develop the law of the country. The 

legal authority of both is exactly the same. 

 

(ii) Persuasive Precedents: A persuasive precedent is one which the judges are not obliged to follow but 

which they will take into consideration and to which they will attach great weight as it seems to them to 

deserve. A persuasive precedent, therefore, is not a legal source of law; but is regarded as a historical 

source of law. Thus, in India, the decisions of one High Court are only persuasive precedents in the 

other High Courts. 

 

(iii) Absolutely Authoritative Precedents: An authoritative precedent is one which judges must follow 

whether they approve of it or not. Its binding force is absolute and the judge’s discretion is altogether 

excluded as he must follow it. Such a decision has a legal claim to implicit obedience, even if the judge 

considers it wrong. An authoritative precedent is a legal source of law. 

 

Every court in India is absolutely bound by the decisions of courts superior to itself. The subordinate 

courts are bound to follow the decisions of the High Court to which they are subordinate. A single judge 

of a High Court is bound by the decision of a bench of two or more judges. All courts are absolutely 

bound by decisions of the Supreme Court. 

 

(iv) Conditionally Authoritative Precedents: A conditionally authoritative precedent is one which, 

though ordinarily binding on the court before which it is cited, is liable to be disregarded in certain 

circumstances. The court is entitled to disregard a decision if it is a wrong one, i.e., contrary to law and 

reason. In India, for instance, the decision of a single Judge of the High Court is absolutely authoritative 
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so far as subordinate judiciary is concerned, but it is only conditionally authoritative when cited before a 

Division Bench of the same High Court. 

 

Doctrine of Stare Decisis 

 

The doctrine of stare decisis means “adhere to the decision and do not unsettle things which are 

established”. It is a useful doctrine intended to bring about certainty and uniformity in the law. Under 

the stare decisis doctrine, a principle of law which has become settled by a series of decisions generally 

is binding on the courts and should be followed in similar cases. In simple words, the principle means 

that like cases should be decided alike. This rule is based on public policy and expediency. 

 

Ratio Decidendi 

 

When we say that a judicial decision is binding as a precedent, what we really mean is that a rule or 

principle formulated and applied in that decision must be applied when similar facts arise in future. This 

rule or principle is the ratio decidendi which is at the centre of the doctrine of precedent. The expression 

ratio decidendi has different meanings. The first meaning which is the literal translation of the 

expression is ‘the reason for deciding’. Ratio decidendi is as ‘the rule of law proffered by the judge as 

the basis of his decisions. 

 

Where an issue requires to be answered on principles, the principles which are deduced by way of 

abstraction of the material facts of the case eliminating the immaterial elements is known as ratio 

decidendi and such principle is not only applicable to that case but to other cases also which are of 

similar nature. 

 

It is the ratio decidendi or the general principle which has the binding effect as a precedent, and not the 

obiter dictum 

 

Obiter Dicta 

 

The literal meaning of this Latin expression is “said by the way”. The expression is used especially to 

denote those judicial utterances in the course of delivering a judgement which taken by themselves, 

were not strictly necessary for the decision of the particular issue raised. These statements thus go 

beyond the requirement of a particular case and have the force of persuasive precedents only. The 

judges are not bound to follow them although they can take advantage of them. They sometimes help the 

cause of the reform of law. 

 

(iii) Statutes or Legislation 

 

Legislation is that source of law which consists in the declaration or promulgation of legal rules by an 

authority duly empowered by the Constitution in that behalf. It is sometimes called Jus scriptum (written 

law) as contrasted with the customary law or jus non-scriptum (unwritten law). Statute law or statutory 

law is what is created by legislation, for example, Acts of Parliament or of State Legislature. Legislation 

is either supreme or subordinate (delegated). 

 

Supreme Legislation is that which proceeds from the sovereign power in the State or which derives its 

power directly from the Constitution. It cannot be repealed, annulled or controlled by any other 

legislative authority. 

 

Subordinate Legislation is that which proceeds from any authority other than the sovereign power. It is 

dependent for its continued existence and validity on some superior authority. The Parliament of India 

possesses the power of supreme legislation. 
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In our legal system, Acts of Parliament and the Ordinances and other laws made by the President and 

Governors in so far as they are authorised to do so under the Constitution are supreme legislation while 

the legislation made by various authorities like Corporations, Municipalities, etc. under the authority of 

the supreme legislation are subordinate legislation. 

 

(iv) Personal Law 

In many cases, the courts are required to apply the personal law of the parties where the point at issue is 

not covered by any statutory law or custom. In the case of Hindus, for instance, their personal law is to 

be found in: 

 

(a) The Shruti which includes four Vedas. 

(b) The ‘Smritis’ which are recollections handed down by the Rishi’s or ancient teachings and precepts 

of God, the commentaries written by various ancient authors on these Smritis. There are  three main 

Smritis; the Codes of Manu, Yajnavalkya and Narada. 

 

The personal law of Mohammedans is to be found in:– 

 

(a) The holy Koran. 

 

(b) The actions, percepts and sayings of the Prophet Mohammed which though not written during his 

life time were preserved by tradition and handed down by authorised persons. These are known as 

Hadis. 

 

(c) Ijmas, i.e., a concurrence of opinion of the companions of the Prophet and his disciples. 

 

(d) Kiyas or reasoning by analogy. These are analogical deductions derived from a comparison of the 

Koran, Hadis and Ijmas when none of these apply to a particular case. 

 

(e) Digests and Commentaries on Mohammedan law, the most important and famous of them being the 

Hedaya which was composed in the 12th century and the Fatawa Alamgiri which was compiled by 

commands of the Mughal Emperor Aurangzeb Alamgiri. 

 

Mohammedans are governed by their personal law as modified by statute law and custom in all matters 

relating to inheritance, wills, succession, legacies, marriage, dowry, divorce, gifts, wakfs, guardianship 

and pre-emption. 

 

SECONDARY SOURCE OF INDIAN LAW 

 

(i) Justice, Equity and Good Conscience 

 

In the absence of any rule of a statutory law or custom or personal law, the Indian courts apply to the 

decision of a case what is known as “justice, equity and good conscience”, which may mean the rules of 

English Law in so far as they are applicable to Indian society and circumstances. 

 

In its modern version, justice, equity and good conscience as a source of law, owes its origin to the 

beginning of the British administration of justice in India. The Charters of the several High Courts 

established by the British Government directed that when the law was silent on a matter, they should 

decide the cases in accordance with justice, equity and good conscience. Justice, equity and good 

conscience have been generally interpreted to mean rules of English law on an analogous matter as 

modified to suit the Indian conditions and circumstances. The Supreme Court has stated that it is now 
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well established that in the absence of any rule of Hindu Law, the courts have authority to decide cases 

on the principles of justice, equity and good conscience. 

 

(ii) Sources of English Law: The chief sources of English law are: 

 

(a) Common Law: The Common Law, in this context is the name given to those principles of law 

evolved by the judges in making decisions on cases that are brought before them. These principles have 

been built up over many years so as to form a complete statement of the law in particular areas. 

 

(b) Law Merchant: The Law Merchant is the most important source of the Merchantile Law. Law 

Merchant means those customs and usages which are binding on traders in their dealings with each 

other. But before a custom can have a binding force of law, it must be shown that such a custom is 

ancient, general as well as commands universal compliance. In all other cases, a custom has to be 

proved by the party claiming it. 

 

(c) Principle of Equity: Equity is a body of rules, the primary source of which was neither custom nor 

written law, but the imperative dictates of conscience and which had been set forth and developed in the 

Courts of Chancery. The procedure of Common Law Courts was very technical and dilatory. Action at 

Common Law could be commenced by first obtaining a writ or a process. 

 

The Equity Courts had their separate existence from the Common Law Courts in England until the 

passing of the Judicature Act of 1873, when the separate existence of such courts was abolished and all 

High Courts were empowered to grant either or both the remedies (Common Law as well as Equity) 

according to the circumstances of each case. 

 

(d) Statute Law: “Statute law is that portion of law which is derived from the legislation or enactment of 

Parliament or the subordinate and delegated legislative bodies.” It is now a very important source of 

Mercantile Law. A written or statute law overrides unwritten law, i.e., both Common Law and Equity. 

 

MERCANTILE OR COMMERCIAL LAW - Sources of Mercantile Law 

 

 
 

Mercantile Law in India 

 

Prior to 1872, mercantile transactions were regulated by the law of the parties to the suit (i.e., Hindu 

Law, Mohammedan Law etc.). In 1872, the first attempt was made to codify and establish uniform 

principles of mercantile law when Indian Contract Act, 1872 was enacted. Since then, various Acts have 

Sources of 
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Law
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Law
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Law
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been enacted to regulate transactions regarding partnership, sale of goods, negotiable instruments, etc. 

The main sources of Indian Mercantile Law are: 

 

1. English Mercantile Law: The Indian Mercantile Law is mainly an adaptation of English Mercantile 

Law. However, certain modifications wherever necessary, have been incorporated in it to provide for 

local customs and usages of trade and to suit Indian conditions. 

 

2. Acts enacted by Indian Legislature: The Acts enacted by the Indian legislature from time to time 

which are important for the study of Indian Mercantile Law include, (i) The Indian Contract Act, 

1872,(ii) The Sale of Goods Act, 1930, (iii) The Indian Partnership Act, 1932, (iv) The Negotiable 

Instruments Act, 1881, (v) The Arbitration and Conciliation Act, 1996, (vi) The Insurance Act, 1938. 

 

3. Judicial Decisions: Judges interpret and explain the statutes. Whenever the law is silent on a point, 

the judge has to decide the case according to the principles of justice, equity and good conscience. It 

would be accepted in most systems of law that cases which are identical in their facts, should also be 

identical in their decisions. That principle ensures justice for the individual claimant and a measure of 

certainty for the law itself. 

 

4. Customs and Trade Usages: Most of the Indian Law has been codified. But even then, it has not 

altogether done away with customs and usages. Many Indian statutes make specific provisions to the 

effect that the rules of law laid down in a particular Act are subject to any special custom or usages of 

trade. 

 

JURISPRUDENCE 

 

 
 

The word Jurisprudence is derived from the word ‘juris’ meaning law and ‘prudence’ meaning 

knowledge. Jurisprudence is the study of the science of law. The study of law in jurisprudence is not 

about any particular statute or a rule but of law in general, its concepts, its principles and the 

philosophies underpinning it. 

 

Jurisprudence also improves the use of law by drawing upon insights from other fields of study. 

Different jurists/ legal philosophers have used the term in different ways. The meaning of 

‘jurisprudence’ has changed over a period of time as the boundaries of this discipline are not rigid. This 

amorphous nature is a subject of intense controversy among the scholars. But as dissatisfaction with 

their conception of law grew in the later years and alternative conceptions were offered, the term 

‘jurisprudence’ came to acquire a broader meaning but a concrete delineation of the boundary of the 

subject has proved elusive. 

 

Howsoever the term jurisprudence is not defined; it remains a study relating to law. The word ‘law’ 

itself is used to refer more than one thing. Hence one of the first tasks of jurisprudence is to attempt to 

throw light on the nature of law. However, various theorists define law in their own ways and this leads 

to a corresponding jurisprudential study. For example, law has two fold aspect: it is an abstract body of 

rules and also a social machinery for securing order in the community. However, the various schools of 

jurisprudence, instead of recognizing both these aspects, emphasize on one or the other. 
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Analytical jurisprudence concentrates on abstract theory of law, trying to discover the elements of 

pure science which will place jurisprudence on the sure foundation of objective factors which will be 

universally true, not on the shifting sands of individual preference, of particular ethical or sociological 

views. 

 

Sociological jurisprudence highlights the limitations of pure science of law and says that since the very 

purpose for the existence of law is to furnish an answer to social problems, some knowledge of these 

problems is necessary if one seeks to understand the nature of law. 

 

The teleological school of jurisprudence emphasizes that a mere collection of facts concerning social 

life is of no avail. Law is the product of human reason and is intimately related to the notion of purpose. 

Hence, this school seeks to find the supreme ends which law should follow. 

 

Legal Theory  

 

Legal theory is a field of intellectual enterprise within jurisprudence that involves the development and 

analysis of the foundations of law. Two most prominent legal theories are the normative legal theory 

and the positive legal theory. Positive legal theory seeks to explain what the law is and why it is that 

way, and how laws affect the world, whereas normative legal theories tell us what the law ought to be. 

There are other theories of law like the sociological theory, economic theory, historical theory, critical 

legal theory as well. 

 

Legal Theory 

given by 

Particulars of Theory 

John Austin Law is the command of sovereign that is backed by sanction. Austin has 

propagated that law is a command which imposes a duty and the failure to 

fulfill the duty is met with sanctions (punishment). Thus Law has three 

main features: 

 

1. It is a command. 

2. It is given by a sovereign authority. 

3. It has a sanction behind it. 

Roscoe Pound He emphasized taking into account of social facts in making, interpretation 

and application of laws. The goal of this theory was to build such a 

structure of society where the satisfaction of maximum of wants was 

achieved with the minimum of friction and waste. According to him, any 

legal order to be successful in structuring an efficient society, there has to 

be: 

 

1. A recognition of certain interests- individual, public and social. 

2. A definition of the limits within which such interest will be legally 

recognized and given effect to. 

3. Securing of those interests within the limits as defined. 

John William 

Salmond 

Law is the body of principles which are recognized and applied by the state 

in the administration of justice. His other definition said that law consists of 

a set of rules recognized and acted on in courts of justice. ‘Law’ in this 

definition is used in its abstract sense. The constituent elements of which 

the law is made up are not laws but rules of law or legal principles. 

 

He argued that the administration of justice was the primary task of a state 

and the laws were made to achieve that objective. Administration of justice 
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was thus antecedent to the laws. Laws thus are secondary, accidental, 

unessential. Law consists of the pre-established and authoritative rules 

which judges apply in the administration of justice, to the exclusion of their 

own free will and discretion. 

He further said that the administration of justice is perfectly possible 

without laws though such a system is not desirable. A court with an 

unfettered discretion in the absence of laws is capable of delivering justice 

if guided by equity and good conscience. 

Hans Kelsen He described law as a “normative science’ as distinguished from natural 

sciences which are based on cause and effect, such as law of gravitation. 

The laws of natural science are capable of being accurately described, 

determined and discovered whereas the science of law is knowledge of 

what law ought to be. Like Austin, Kelsen also considered sanction as an 

essential element of law but he prefered to call it ‘norm’. According to 

Kelsen, ‘law is a primary norm which stipulates sanction’. 

Jeremy Bentham He said that concept of law is an imperative one. He claimed that nature 

has placed man under the command of two sovereigns- pain and pleasure. 

‘Pleasure’ in Bentham’s theory has a somewhat large signification, 

including altruistic and obligatory conduct, the ‘principle of benevolence’; 

while his idea of ‘interest’ was anything promoting pleasure. The function 

of laws should be to bring about the maximum happiness of each individual 

for the happiness of each will result in the happiness of all. The justification 

for having laws is that they are an important means of ensuring happiness 

of the members of community generally. Hence, the sovereign power of 

making laws should be wielded, not to guarantee the selfish desires of 

individuals, but consciously to secure the common good. 

 

 

Let us Recapitulate 
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The Constitution of India is Supreme Law of India popularly known as “Mother of all the laws” as all other laws 

derive their authority and force from the constitution. The constituent assembly under the chairmanship of Dr. B.R 
Ambedkar took almost 3 years to draft the constitution. It came into force on January 26, 1950. It is a comprehensive 

document containing 395 Articles (divided into 22 Parts) and 12 Schedules. 

 

 

PREAMBLE     

 

 
 

The preamble to the Constitution sets out the main objective which the legislation intended to achieve. It declares 
India to be a Sovereign, Socialist, Secular, Democratic Republic and secures to all its citizens Justice, Liberty, 

Equality and Fraternity. 

 

 
 

 

 

 

 

 

 

 

 

 

 

Can Preamble be amended ? 

In Keshavnanda Bharti Case, it was decided that Preamble being a part of the constitution can be amended like any 
other provisions of constitution. Though the amending powers in Article 368 is limited in case of constitution. The 

preamble contains the basic elements or fundamental features the constitution. Consequently, the amending powers 

cannot be used to destroy the basic features. 

 
 

 

 
 

 

 
 

 

 

The preamble to the Constitution states: WE, THE PEOPLE OF INDIA, having solemnly resolved to 
constitute India into a 

 

SOVEREIGN SOCIALIST SECULAR DEMOCRATIC REPUBLIC and to secure to all its citizens: 

 
(a) JUSTICE, social, economic and political; 

 

(b) LIBERTY of thought, expression, belief, faith and worship; EQUALITY of status and of opportunity; and 
to promote among them all; 

 

(c) FRATERNITY assuring the dignity of the individual and the unity and integrity of the Nation; 

 
IN OUR CONSTITUENT ASSEMBLY THIS TWENTY-SIX DAY OF NOVEMBER, 1949, DO HEREBY 

ADOPT, ENACT AND GIVE TO OURSELVES THIS CONSTITUTION. 

Preamble 

People of India  Sovereign, Socialist, 

Republic, Secular, 

Democratic 

Justice, Equality, 

Fraternity, Liberty. 

Constitution of India 2 
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PILLARS OF OUR CONSTITUTION 

LEGISLATURE (law making 

body) 

EXECUTIVE (law executing 

body) 

JUDICIARY (dispute resolving 

body) 

EXECUTIVE BODY 

• CENTRAL GOVT. 

• STATE GOVT. 

LEGISLATIVE 

BODY 

UNION 

LEGISLATURE 
STATE 

LEGISLATURE 

• RAJYA SABHA 

• LOK SABHA 

VIDHAN SABHA) 
VIDHAN 
PARISHAD 

COURTS IN INDIA 

COURTS ON CIVIL SIDE 

a) SUPREME COURT 

b) HIGH COURT 

c) DISTRICT COURT 

d) LOWER COURT 

COURTS ON CRIMINAL SIDE 

a) SUPREME COURT 

b) HIGH COURT 

c) Session courts 

d) Chief judicial magistrate 

e) Magistrate of 1st class 

f) Magistrate of 2nd class 
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DISTRIBUTION OF POWERS 

DISTRIBUTION OF POWERS  

   

UNION LIST 

(97 MATTERS) 

  STATE LIST 

(66 MATTERS) 

 CONCURRENT LIST 

(47 MATTERS) 

 

↓  ↓  ↓  

Only Parliament has power to make 

law on matter specified under union 

list law made under union list same 

for all states 

 Only State Legislature has 

power to make law on matter 

specified under state list law 
made under state list differ for 

state to state 

 Both Parliament and State has 

power to make law on matter 

specified under concurrent list 

STRUCTURE 

 
Constitution of India is basically federal but with certain unitary features. The essential features of a Federal Polity 

or System are— 

 
 Dual Government,  

 Distribution Of Powers,  

 Supremacy Of The Constitution,  

 Independence of Judiciary,  
 Written Constitution, And  

 Rigid Procedure for the amendment of the Constitution.  

 Single Citizenship 
 Emergency Power 

 Strong Centre 

 Residuary Power 
 Single Constitution 

 

 

 
 

 

 
 

 

 
 

 

 

 
 

 

  
 

 

 

  
 

 

 
  

Federal Structure 

Unitary Structure 

Constitution of India - Either Federal or Unitary 

(Unitary) Centralization of powers 

President Supreme Court Parliament Citizenship Army 

Federal - Powers distributed among states 

Each State has its own 

Written Rigid Fundamental 
Rights 

Independence of  
judiciary 

Universal Adult Franchisee 
(1 vote to every adult citizen) 
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The political system introduced by our Constitution possesses all the aforesaid essentials of a federal policy as 
follows: 

 

(a) In India, there are Governments at different levels, like Union and States i.e. federal structure. 
 

(b) Powers to make laws have been suitably distributed among them by way of various lists as per the Seventh 

Schedule. Both Union and States have to follow the Constitutional provisions when they make laws. 

 
(d) The Judiciary is independent with regard to judicial matters and judiciary can test the validity of independently.  

[Independent Judiciary] 

 
(e) The Constitution is supreme and if it is to be amended, it is possible only by following the procedure explained in 

Article 368 of the Constitution itself. [Parliamentary Democracy] 

 

It is clear that the Indian Constitution basically has federal features. But the Indian Constitution does not establish two 
co-ordinate independent Governments. Both the Governments coordinate,    co-operate and collaborate in each other’s 

efforts to achieve the ideals laid down in the preamble. 

 

 
 

Peculiar Features of Indian Federalism 

 

Indian Constitution differs from the federal systems of the world in certain fundamental aspects, which are as follows: 
 

(1) The Mode of Formation: India had a thoroughly Centralised Unitary Constitution until the Government of India 

Act, 1935 which for the first time set up a federal system in the manner as in Canada viz., by creation of autonomous 
units and combining them into a federation by one and the same Act. 

 

(2) Position of the States in the Federation: In a federal system, a number of safeguards are provided for the 
protection of State’s rights as they are independent before the formation of federation. In India, as the States were not 

previously sovereign entities, the rights were exercised mainly by Union, e.g., residuary powers. 

 

(3) Citizenship etc: There is single citizenship in India, with no division of public services or of judiciary. 
 

(4) Residuary Power: Residuary power is vested in the Union. 

 
The Constitution of India is neither purely federal nor purely unitary. It is a combination of both and is based upon the 

principle that “In spite of federalism the national interest ought to be paramount as against autocracy stepped with the 

establishment of supremacy of law”. 
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What do you mean by State ?? 

 

The concept of state is defined under Article 12 of the constitution . We need to study the concept of state as the 

Fundamental Rights which are guaranteed to the citizens of India by the constitution of India can be enforced against 
the state. Under Article 12, unless the context otherwise requires, “the State” includes— 

 

(a) The Government and Parliament of India; 

 
(b) The Government and Legislature of each of the States; and 

 

(c) all local or other authorities: (i) within the territory of India; or (ii) under the control of the Government of India. 

 

Note – The words ‘under the control of Government of India’ cover not only ever authority within the territory of 

India, but also those functioning outside if they are under the control of Government of India. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

DEFINITION OF STATE ARTICLE-12 

With a few exceptions, all the fundamental rights are 
available against the State. Under Article 12, unless the 

context otherwise requires, “the State” includes 

The Government 
and Parliament of 
India; 

The Government and 
the Legislature of 
each of the States 

All local or 
other 

authorities:- 

Other authorities’ will include all 
authorities created by the 
Constitution or statute, Electricity 

Board, university, etc. 

The expression ‘local 
authorities’ refers to authorities 
like Municipalities, District 
Boards, Panchayats, Port Trusts, 

Mining Settlement Boards, etc . 

The words “under the control of the Government of 

India” bring, into the definition of State, not only 

every authority within the territory of India, but also 

those functioning outside, provided such authorities 

are under the control of the Government of India. 

For e.g, Indian Embassy’s situated abroad. 

Within the territory of India; or 
under the control of the 
Government of India. 
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CASE LAWS 

S.NO. CASE NAME PROVISONS 

1 Electricity Board, 
Rajasthan v. Mohanlal 

The Supreme Court has held that ‘other authorities’ will include all 
authorities created by the Constitution or statute on whom powers are 
conferred by law and it is not necessary that the authority should 
engage in performing government functions 

2 Re: Angur Bala Parui The Calcutta High Court has held that the electricity authorities being 
State within the meaning of Article 12, their action can be judicially 
reviewed by this Court under Article 226 of the Constitution of India. 

3 University of Madras v. 
Shanta Bai 

It has also been held that a university is an authority 

4 Haroobhai v. State of 
Gujarat 

The Gujarat High Court has held that the President is “State” when 
making an order under Article 359 of the Constitution 

5 A.R. Antualay v. R.S. 
Nayak 

Ina it was held that a Court can be considered as state under Article-12 
only, if it exercises non-judicial functions 

6 R.D. She tty v. 
International Airports 

Authority & in Ajay Hasia 
v. Khalid Mujib 

Supreme Court has pointed out that corporations acting as 
instrumentality or agency of government would become ‘State’ under 
Article 12 if 

• The entire share capital of the Corporation is held by the 

Government 

• The financial assistance of the State is so much as to meet almost 
the entire expenditure of the corporation it would afford some 

indication of the corporation being impregnated with government 
character. 

• The corporation enjoys a monopoly status which is conferred or 

protected by the State. 

• The state exercises deep and pervasive control in corporations. 

• The functions of the corporation are of public importance and 

closely related to government functions, 

• If a department of government is transferred to a corporation, 

 

 

FUNDAMENTAL RIGHTS 

 
Fundamental Rights are the very basic rights that are universally recognised as the most essential for human existence 

and indispensable for human development. These are required for the attainment of intellectual, spiritual, moral status 

of an individual. Article 12 to 35 contained in Part III of the constitution deals with fundamental rights which are: 
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With a few exceptions, all the fundamental rights are available against the State.  

 

Justifiability of Fundamental Rights 

 

Article 13 lays down the rules of interpretation in regard to laws inconsistent with or in derogation of the Fundamental 

Rights. 

 
Existing Laws: Article 13(1) relates to the laws already existing in force, i.e. laws which were in force before the 

commencement of the Constitution (pre constitutional laws). All the pre-constitution laws are void to the extent to 

which they are inconsistent with the fundamental rights. 
 

They will become void only after the commencement of constitution and are not Void-ab-initio. 

 

Future Laws: Article 13(2) relates to future laws, i.e., laws made after the commencement of the Constitution (Post 

Constitutional Laws). After the Constitution comes into force the State shall not make any law which contradicts 

with the Fundamental Rights and if such a law is made, it shall be void to the extent to which it is inconsistent with 

any such right. 
 

They are Void-ab-initio. 

 
 

 

 

 

 

 

Doctrine of Severability 

                                        

 One thing to be noted in Article 13 is that, it is not the entire law which is affected by the provisions in Part III, 

but the law becomes invalid only to the extent to which it is inconsistent with the Fundamental Rights. So 
only that part of the law will be declared invalid which is inconsistent, and the rest of the law will stand. 

 

 On this point a clarification has been made by the Courts that invalid part of the law shall be severed and declared 

invalid if really it is severable, i.e., if after separating the invalid part the valid part is capable of giving 

effect to the legislature’s intent, then only it will survive, otherwise the Court shall declare the entire law as 

invalid. This is known as the rule of severability. [A.K. Gopalan v. State of Madras] 

 

 If after separating invalid part, valid part is unable to survive the Court shall declare the entire law as 

invalid. 

 

 

 

Earlier it was laid down that constitutional amendment is not a law & cannot be challenged even 

if they are inconsistent with Fundamental Rights. But later in Golaknath case (case it was 

decided that even a constitution amendment would be void to the extent it contradicts with 

Fundamental Rights. 
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Doctrine of Eclipse   

              

 
 

 A law made before the commencement of the Constitution remains eclipsed or dormant to the extent it 

comes under the shadow of the fundamental rights, i.e. is inconsistent with it, but the eclipsed or dormant 

parts become active and effective again if the prohibition brought about by the fundamental rights is removed by 
the amendment of the Constitution. This is known as the doctrine of eclipse. 

 

 The inconsistent part will revive only once the conflict has been cured. Basically, the inconsistent part will 

become eclipsed or dormant and will not be dead altogether. It will become effective once inconsistency is 
removed. 

 

Doctrine of Waiver 

 

 The doctrine of waiver of rights is based on the premise that a person is his best judge and that he has the liberty 

to waive the enjoyment of such rights as are conferred on him by the State. However, the person must have the 

knowledge of his rights and that the waiver should be voluntary. 
 

 The doctrine was discussed in Basheshar Nath v. C.I.T., AIR 1959 SC 149, where the majority expressed its 

view against the waiver of fundamental rights. It was held that it was not open to citizens to waive any of the 
fundamental rights. Any person aggrieved by the consequence of the exercise of any discriminatory power, could 

be heard to complain against it. 

 

 It is not open to citizens to waive any of the Fundamental Rights. Fundamental Rights are not absolute and are 

subject to certain reasonable restrictions and hence an individual cannot chose to get his fundamental rights 

waived, relinquished or abandoned. 
 

 

 

 

 

 
 

 

 
 

 

 

 

 

 

 

 

 

 

Judiciary Supreme Court 

High Courts in Each State 

District Court/Sub - Ordinate Courts 

Civil Court Criminal Court 
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RIGHT OF EQUALITY [ Article 14 to 18]   

 

 

 

 
 

 

 
 

 

 

 
 

EQUALITY BEFORE LAW & EQUAL PROTECTION OF LAW [ARTICLE 14] 

 
“Article 14 of the Constitution says that “the State shall not deny to any person equality before the law or the equal 

protection of the laws within the territory of India”. 

 

Available to – Every person, citizens as well as Foreigners. The right extends to corporation or company as it is an 
artificial person created by law. 

 

The article covers two aspects namely – 
 

 Equality before law 

 Equal protection of laws 
 

The expression ‘equality before the law’ which is borrowed from English Common Law is a declaration of equality of 

all persons within the territory of India, implying thereby the absence of any special privilege in favour of any 

individual. 
 

The second expression “the equal protection of the laws” is of American Origin which directs that equal protection 

shall be secured to all persons within the territorial jurisdiction of the Union in the enjoyment of their rights and 
privileges without favouritism or discrimination. 

 

Equality before Law 

 

The term Equality before Law is a negative term, as it means the absence of any special privilege to any individual. It 

means law will not give any special privilege to any person who are subject to same law and all will be treated 

equally. It also states that no man is above law and everyone is subject to ordinary law. Law cannot favour someone. 
 

Equal Protection of Laws 

 
The term Equal Protection of Laws is a positive concept. It means among the equals law should be equal. In simple 

terms, in equal circumstances law should give equal treatment to equals. But the same laws shall not be applied to 

unequal as it would in itself lead to inequality. 

 
Example – Income Tax Slab Rates. 

 

 
 

 

RIGHT TO EQUALITY 

Equality before 

law & equal 

protection of 

law [Article 14 

Prohibition on 

grounds of 

religion etc. 

[Article 15] 

Equality of 

Opportunity in 

public 

employment 

[Article 16] 

Abolition of 

untouchability 

[Article 17] 

Abolition of 

Titles 

[Article 18] 
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Legislative Classification 

 

The courts have permitted classification in various decisions. In Ram Kishan Dalmiya v. Justice Tendulkar, AIR 

1958 SC, 538 the court stated as follows: 
(i) Article 14 forbids class legislation, but does not forbid classification. 

(ii) Conditions of Permissible Classification:  

 

a. There should be clear differentiation between people who are included and people who are excluded for the 
classification 

b. The classification should have rational nexus with the purpose of that classification 

 
(iii) The classification may be founded on different basis, namely geographical, or according to objects or 

occupations or the like. 

 

(iv) There is always a presumption in favour of the constitutionality of an enactment and the burden is upon him 
who attacks it to show that there has been a clear transgression of the constitutional principles. 

 

Prohibition Of Discrimination On Grounds Of Religion Etc [Article 15] 

 

 

 
Article 15(1) prohibits the State from discriminating against any citizen on grounds only of: (a) Religion            (b) 

Race (c) Castle (d) Sex (e) Place of Birth  (f) Any of them 

 

 
 

Availability – To all citizens. 
 

Explanation –  

 
 The prohibition  applies to the state. The word “only” has a lot of significance. It means that discrimination on 

basis other than religion, race, caste, sex, place of birth is not prohibited. 

 

 Article 15(2) lays down that no citizen shall be subjected to any disability, restriction or condition with regard 
to— 

 

(a) access to shops, public restaurants, hotels and places of public entertainment; or 
(b) The use of wells, tanks, bathing ghats, roads and places of public resort, maintained wholly or partially out of 

State funds or dedicated to the use of the general public. 

 

 The third clause to the article empowers state to make special provisions for the protection of women and 
children. 

 

 Article 15(4) permits the State to make special provision for the advancement of— 
(a) Socially and educationally backward classes of citizens; 

(b) Scheduled casts; and 

(c) Scheduled tribes 

 

Case Law: Yusuf Abdul Aziz vs. The State of Bombay 
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Facts: The appellant was  prosecuted for an offence of “Adultery” under section 497 of the Indian Penal Code. As per 

section 497 lays down men having sexual intercourse with the wives of other men without the consent of their 

husbands are punishable under the offence of Adultery and women cannot be punished as abettors. 
 

Decision: It was decided that section 497 did not violate the right to equality as enshrined in Article 14 and 15 of the 

Constitution of India. The constitution itself provides for special provisions with regard to women and children. Thus, 

Article 14 and 15 read together validate section 497 of the IPC and is not unconstitutional. 

 

Equality Of Opportunity In Matters Of Public Employment [Article 16] 

 

 

Article 16(1) guarantees to all citizens equality of opportunity in matters relating to employment or appointment of 
office under the State. Therefore, all the citizens should be treated equally for the  

purpose of opportunity of employment in state of government office. 

 
The citizen should not be discriminated only on the grounds of religion race caste, sex descent, place of birth or 

residence. 

 

Note – Article 15 covers only place of birth, whereas Article 16 covers place of birth as well as place of residence. 
 

Availability – To all citizens of India. 

 
Coverage – Equal employment will cover  

 

 Access to Jobs 

 Conditions of Employment 

 Evaluation of Performance i.e. Promotion etc. 

 Training and Career Development 

Exceptions –  

Case - Secy. of State of Karnataka v. Umadevi 

 

Adherence to the rule of equality in public employment is a basic feature of the Constitution and since the rule of law 

is the core of the Constitution, a Court would certainly be disabled from passing an order upholding a violation of 
Article 14. Equality of opportunity is the hallmark and the Constitution has provided also for affirmative action to 

ensure that unequals are not treated as equals. Thus any public employment has to be in terms of the Constitutional 

Scheme. 
 

 

 

 
 

Employment in 
favour of backward
classes (Reservation 

SC/ST)

Reserved in 
Connection

with religious bodies

Employment in

state
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Abolition Of Untouchability [Article 17] 

 

 
 

Article 17 states that ‘Untouchability’ is abolished and its practice in any form is forbidden and unconstitutional. It is a 

punishable offence.  

 

Abolition Of Titles [Article 18] 

 

 
Article 18 is more a prohibition rather than a fundamental right. British Government used to confer titles upon persons 

who showed special allegiance to them. Many persons were made Sir, Raj Bahadur, Rai Saheb, Knight, etc. These 

titles had the effect of creating a class of certain persons which was regarded superior to others and thus had the effect 

of perpetuating inequality. To do away with that practice, now Article 18 provides as under: 
i. State cannot give any title 

ii. Military or academic titles can be given (Example – Lieutenant, Major etc) 

iii. Citizen of India shall not accept any title, place of profit from foreign states without consent of president.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Equality (Article 14-18) 

Article 14 

 Equality before law and Equal Protection of Law 

    
 Negative phrase  Positive Phrase 

    

 Law can not favour of discriminate between 2 persons  Law will give equal treatment 

Ramkishan Dalmiya vs. Justice Tendolkar 

Permissible Classification  

Geographical Basis Religious believes 

Article 14 

Granted to all persons and not confined to citizens only. 

Forbids class legislation 

Not forbids reasonable classification 
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RIGHT TO FREEDOM [ARTICLE 19 TO 22] 

 

 

 

 

 

 
 

 

 

 

 

 

Availability – To all citizens of India. 

 

Freedom of Speech & Expression  
 

 
 

Article 19 (1)(a) says that all citizens shall have right to freedom of speech and expressions. This right is not absolute 

and is subject to limitations in the form of reasonable restrictions that can be imposed by the state. 

The Right to Freedom of Speech & Expression means the right to express one’s beliefs and opinions freely by word of 

mouth, writing, printing, pictures or any other mode. It is one of the paramount right in a democratic country. 

Scope of Freedom of Speech & Expression 

 The right to speech and expression includes right to make a good or bad speech. 

 It also includes right of not to speak. 

 Expressions can be even by signs. 

 Freedom of press and right to publish one’s opinion is also included. 

 Freedom of peaceful demonstration, dramatic performance and cinematography is also included. 

Grounds of Restriction 

1. Sovereignty and Integrity of India 

2. Security of State 

3. Friendly relations with foreign state 

4. Public Order 

5. Decency or Morality 

6. Contempt of Court 

Right To Freedom 

Freedom of 

Speech & 

expression 

Freedom to 

form 

associations 

or union 

Freedom to 

move freely 

throughout 

India 

Freedom 

to reside 

& settle 

any– 

where in 

India 

Freedom to 

carry any 

profession or 

business 

Freedom 

to 

assemble 

peacefully 

& without 

arms 
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7. Defamation 

8. Incitement of an Offence. 

Case Law – Narmada Bachao Andolan v. Union of India 

Facts: People leading the Narmada Bachao Andolan felt visibly upset with the decision in the case and reacted by 

organising a kind of march which concluded in some slogan shouting and sit-in outside the court. A few lawyers on 

hearing filed a contempt petition in the Supreme Court alleging that the Narmada Bachao Andolan people, who 

included Arundhati Roy, indulged in slogan shouting against the court. The andolan people defended themselves by 

stating that they have freedom to expression. 

Judgement: It was decided that the right of freedom of Speech and expression is not a license to misrepresent the 

order of the court and presenting only one sided picture tending to ridicule the picture. This is not an absolute right 

and reasonable restriction can be placed. 

Freedom to Assemble Peacefully and without Arms 

 

Article 19 (1)(b) says that all citizens shall have right to assemble peacefully and without arms. This right is not 

absolute and is subject to limitations in the form of reasonable restrictions that can be imposed by the state.  

Grounds of Restriction –  

1. Sovereignty and Integrity of India 

2. Public Order 

 

Freedom to form association and union 

Article 19 (1)(c) says that all citizens shall have right to become or not to become a member of the Association or 

union. This right includes a right not to become a member as well, therefore no one can be compelled to become a 

member of the assembly. This right is not absolute and is subject to limitations in the form of reasonable restrictions 

that can be imposed by the state.  

Grounds of Restriction –  

1. Sovereignty and Integrity of India 

2. Public Order 

3. Morality 
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Right of Movement [Article 19(1)(d)] 

This right ensures to right to move freely throughout the territory of India. This right does not extend to travel abroad 

and like other rights even this has some reasonable restrictions. 

Grounds of Restriction –  

1. In the interests of the general public 

2. Protection of the interests of any schedule of any schedule tribe. 

Freedom of Residence [Article 19(1)(e)] 

Article 19(1)(e) gives right to reside and settle in any part of the territory of India. This freedom is said to be intended 

to remove internal barriers within the territory of India. This right has some reasonable restrictions. 

Grounds of Restriction –  

1. In the interests of the general public 

2. Protection of the interests of any schedule of any schedule tribe. 

Right to Trade, Occupation, Profession or Business [Article 19(1)(g)] 

 

Article 19 (1)(c) says that all citizens shall have right to practice any profession, tarde, occupation, business. This right 

has some reasonable restrictions. 

Grounds of Restriction –  

1. In the interests of the general public 

2. Prescribing Professional or Technical Qualification necessary for carrying out any occupation, trade or business. 

3. State can create monopolies and then that business, trade cannot be carried out by anyone. 

 

Protection Against Ex-Post Facto Laws [Article 20(1)] 

 

Article 20 (1) lays down that no individual can be convicted for actions that were committed before the enactment of 

the law, which declared those actions illegal. In other words, a legislature declaring an act to be illegal or offence 

cannot have a retrospective effect. 

 

Applicability –  

 

 It applies only in criminal cases and not in civil cases. 

 It applies only to substantive law and not to the procedural law. 
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Protection against Double Jeopardy [Article 20(2)] 

 

 
 

No person can be prosecuted or punished for the same offence more than once. 

 

It is to be noted that the conjunction “and” is used between the words prosecuted and punished, and therefore if a 
person has been let off after prosecution without being punished , he can be prosecuted again. This protection can be 

given only if a person is prosecuted as well as punished for an offence. 

 

Protection against Self – Incrimination [Article 20(3)] 

 

 
 

No person accused of any offence shall be compelled to be a witness against himself.  This protection is available only 

when all the three conditions are fulfilled: 

 

 He must be accused of an offence 

 There must be a compulsion to be a witness 

 The compulsion should result in his giving evidence against himself. 

  

Right to Life and Personal Liberty  

 

 

Article 21 of the constitution confers on every person the fundamental right to life and personal liberty. It says that 

"No person shall be deprived of his life or personal liberty except according to the procedure established by law". 

Every person has a right to life which shall not be denied by the state. However if due procedure is followed then the 

right to life can be denied. So this is not an absolute right.  
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For example, Imprisonment or death sentence to criminal.  

Liberty means dignity of a person, so right to life is available with dignity.  

 

Thus Article 21 seeks to prevent encroachment upon personal liberty by the executive except in accordance with law 

and in conformity with the provisions of the law. The scope, application and effect of Article 21 may be well 

understood through the following important judicial decisions : 

 

 In Philips Alfred Malvin vs. Y.J. Gonsalvis, it was held that right to life includes those things which make life 

meaningful. For instance, the right of couple to adopt a son.  

 

 In A.K. Gopalan vs. State of Madras, a very narrow meaning was given to the expression personal liberty 

confining it to the liberty of the persons, i.e. of the body of a person.  

 

 That the expression "personal liberty" is not limited to bodily restraint or to confinement to person only is well 

illustrated by Kharak Singh vs. State of U.P.  

 In this case, the question raised was of the validity of the police regulation authorizing the police to conduct 

what are called domiciliary visits against bad characters and to have surveillance over them. The court held that 

such visits were an invasion on the part of the police, of the sanctity (purity or holiness) of a man's house and 

interruption into his personal security and his right to sleep, and therefore voilative of personal liberty of the 

individual, unless authorized by a valid law.  

 

 In Satwant Singh Sawhney vs. Assistant Passport Officer, New Delhi. It was held that right to travel abroad 

is included within the expression 'personal liberty' and therefore, no person can be deprived of his right to travel 

except according to the procedure established by law. Since a passport is essential for the enjoyment of this 

right, the denial of a passport amounts to deprivation of personal liberty.  

 

At present, personal liberty includes various other liberties like right to bail, public interest, litigation, right to free 

legal aid, right to speedy trial etc. The expression "procedures establish law" means procedure laid down by statute 

or prescribed by the law of the State.  

 

Right against Arrest [Article 22] 

 

 
 

It also deals with liberty. It is right against arrest. Article 22 lays down certain specific safeguards against arbitrary 

arrest and detention. These safeguards are:  
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1. A person who is arrested cannot be detained in custody, unless he has been informed of the grounds for such 

arrest; 

2. Such person shall have the right to consult and to be defended by lawyer of his choice. Such person must be 

produced before the nearest Magistrate within 24 hours of arrest, excluding the time journey; and  

3. Such person shall not be detained in custody beyond 24 hours without the authority of the Magistrate.  

 

It may be noted that aforesaid safeguards are not available to: 

 Alien enemies; and  

 Persons arrested or detained under preventive detention law.  

 

Preventive Detention [Article 22] 

Preventive detention means detention of a person without trial. The object of the preventive detention is not to 

punish for having done something but to prevent him from doing it. Neither offence is proved nor charge is 

formulated, even though a person is detained because he is likely to commit an act which is forbidden by law. 

Parliament and State legislators have powers to make laws for preventive detention at their respective levels.  

 

Safeguards against preventive Detention 

Article 22 (amended by 44th Constitutional amendment act, 1978) contains following safeguards against preventive 

detention: 

 Such a person cannot be detained for a period longer than 3 months unless: 

 An advisory board constituting of qualified high court judges has reported within 3 months a sufficient cause of 

such detention.  

 Parliament may, by law, prescribe the maximum period for which any person may in any class of cases be 

detained under any law and the procedure to followed by advisory board.  

 The authority ordering the detention of a person under preventive detention law shall: 

 Communicate to him the ground on which the order for his detention was made.  

 Afford him the earliest opportunity of making presentation against the order.  

  

It may, however, be noted that while the grounds for making the order are to be supplied, the authority making 

such order is not bound to disclose those facts which it considers to be against public interest.  

 

For example 

If on the basis of some information police has arrested Mr. X, that he is going to commit an offence, but he 

contended that he is a good citizen & not involved in any offence. There are some exceptions or safeguards 

available to him.  

 Communicated Mr. X (detenue) reason for arrest & should be given copies of complaint.  

 Based on complaint, Mr. X has right to make presentation.  

 If detention is valid - 2 years imprisonment.  

 If detention is not valid - Free immediately.  

 Disposition of statement by advisory board within 3 months, expiry of which will set he accused free.  
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RIGHT AGAINST EXPLOITATION [Article 23 & 24] 

  
Available to –  To citizens as well as non - citizens 

Prohibition of Traffic in Human Beings and Forced Labour [Article 23] 

 

Article 23 imposes a complete ban on traffic in human beings, beggar and other similar forms of forced labour. The 

contravention of these provisions is declared punishable by law. 

“Traffic” in human beings means to deal in men and women like goods, such as to sell or let or otherwise dispose 

them of. 

“Beggar” means involuntary work without payment. 

Prohibition of Employment of Children (Article 24) 

 

Article 24 prohibits employment of children below the age of 14 in any factory or mine. Government has enacted 

following laws for this purpose –  

 The Employment of Children Act, 1938 

 The Factories Act, 1948 

 The Mines Act, 1952 

 The Apprentice’s Act, 1961 

 The Child Labour (Prohibition & Regulation) Act, 1986 

Prohibition of traffic 
in huan beings & 

forced labour

Prohibition of 
Employement of 

Children
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RIGHT TO CONSTITUTIONAL REMEDIES 

It is a cardinal principle of jurisprudence that where there is a right there is a remedy (ubi jus ibi remedium) and if 
rights are given without there being a remedy for their enforcement, they are of no use. Article 32 guarantees the 

enforcement of Fundamental Rights. It is remedial and not substantive in nature. 

 
Article 32 makes it a fundamental right that a person whose fundamental right is violated has the right to move the 

Supreme Court by appropriate proceedings for the enforcement of this fundamental right. He can directly raise the 

matter before highest Court of the land and the Supreme Court is empowered to issue directions or orders or writs in 
the nature of  

 

 Habeas corpus,  

 Mandamus,  

 Prohibition,  

 Quo warranto and 

 Certiorari 

 

Article 33 authorises Parliament to restrict or abrogate the application of fundamental rights in relation to members of 
armed forces, para-military forces, police forces and analogous forces. 

 

Article 34 says that Parliament may by law indemnify any person in the service of the Union or of State or any other 
person, for an act done during martial law. 

 

Article 35 provide that wherever Parliament has by an express provision been empowered to make a law restricting a 
fundamental right Parliament alone can do so, (and not the state legislature). 

 

Are the Fundamental Rights Amendable ?? 

 
Initially Supreme Court had a view that no part of our constitution was unamendable and that parliament in 

compliance with the requirements of Article 368 may amend any provision of the Constitution, including Fundamental 

Rights. This decision was upheld in Shankari Prasad vs. Union of India 1951 and Sajjan Singh vs. State of 

Rajasthan 1964. 

 

In Golak Nath’s vs. State of Punjab, the petitioner challenged the validity of Punjab Security of Land Tenures Act, 

1953 and the Mysore Land Reforms Act. The Supreme court revising its earlier decisions in Shankari Prasad and 
Sajjan Singh cases, contended that Parliament had no power to amend fundamental rights. 

 

To nullify the effect of Golak Nath’s case, Parliament passed the Constitution (24th Amendment) Act in 1971 
introducing certain changes and amended the Fundamental Rights. The Act declared that the Parliament has the power 

to amend the Fundamental Rights under Article 368. 

 
The Constitutional validity of the 24th Amendment was challenged in the case of Kesavanand Bharti v. State of 

Kerala, 1973. The Supreme Court upheld the validity of 24th Constitutional Amendment holding that Parliament can 

amend any Part of the Constitution including the Fundamental Rights. But the Court made it clear that Parliament 

cannot alter the basic structure or framework of the Constitution. 

 

42
nd

 Amendment Act, 1976 – In reaction to the above decision this amendment was done during the period of 

emergency and gave unlimited amending powers to parliament by removing the exceptions of the basic structure of 
constitution. As a result, the parliament can amend the constitution even by altering its basic structure. 

 

In Minerva Mill Ltd. v. Union of India, -1980 the unlimited challenged the unlimited amenability power given to the 
parliament under 42nd Amendment Act, by destroying the basic structure of the constitution. The Supreme Court was 

convinced that the basic structure of the constitution should be preserved and the unlimited power given under 

42nd Amendment Act should not prevail. 
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DIRECTIVE PRINCIPLES OF STATE POLICY 
 

Directive Principles are the ideals which the Union and State Government must keep in mind while formulating 

policies or pass a law. 
 

The Directives, however, differ from the Fundamental Rights in the following respects: 

 

(i) The Directives are not enforceable in the courts 
 

(ii) The courts cannot declare any law as void on the ground that it contravenes any of the Directive Principles. 

 

(iii) The courts are not competent to compel the Government to carry out any Directives or to make any law for that 

purpose. 

 

If there is no conflict between Fundamental and Derivative Principles, both have to be complied. 

 

If there is conflict between Fundamental and Derivative Principles of state initially Directive Principles were totally 

ignored. DP cannot override FR was decided in the State of Madras vs. Chanpakram Dorairajan. But later Court 

emphasises on harmonious construction to resolve the conflict.  

 

Important Directive Principles: 

 

1. State to secure a social order for the promotion of welfare of the people 

 

2. Principles & policy to be followed by the State 

 

 Equal Right for Men and Women  

 Equal pay for equal work for men and women 

 Distribution of ownership of material resource for common good. 

 Ensure Health of citizens at workplace 

 Protection of child and youth against exploitation. 

3. Organised Village Panchayats 

 

4. Equal Justice and free legal aid 

 

5. Just and Human conditions for work 

 

6. Right to work, education and public assistance in certain cases. 

 

7. Living wages and securing standard of living to workers 

 

8. Protection of Environment, forest and wildlife. 

 

9. Protection monuments and places of National Importance. 

 

10. Free & Compulsory education for children. 
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FUNDAMENTAL DUTIES 

(a) To abide by the constitution and respect its ideals and institutions, the National Flag and the National Anthem; 

 
(b) To cherish and follow the noble ideals which inspired our national struggle for freedom; 

 

(c) To uphold and protect the sovereignty, unity and integrity of India; 
 

(d) To defend the country and render national service when called upon to do so; 

 

(e) To promote harmony and the spirit of common brotherhood amongst all the people of India transcending religious, 
linguistic and regional or sectional diversities; to renounce practices derogatory to the dignity of women; 

 

(f) To value and preserve the rich heritage of our composite culture; 
 

(g) To protect and improve the natural environment including forests, lakes, rivers and wild life, and to have 

compassion for living creatures; 
 

(h) To develop the scientific temper, humanism and the spirit of inquiry and reform; 

 

(i) To safeguard public property and to abjure violence; 
 

(j) To strive towards excellence in all spheres of individual and collective activity so that the nation constantly rises to 

higher levels of endeavor and achievement; 
 

(k) To provide opportunities for education to one’s child or, as the case may be, ward between the age of six and 

fourteen years. 

 
 

 

 
 

 

 
 

ORDINANCE MAKING POWERS 

 

 
 

• Administrative power, i.e., the execution of the laws and the administration 
of the departments of Government.

• Military power, i.e., the command of the armed forces and the conduct of 
war.

• Legislative power, i.e., the summoning; prorogation, etc. of the legislature.

• Judicial power, i.e., granting of pardons, reprieves etc. to persons convicted of 
crime.

President 
in case of 

Union

•Administrative power, i.e., the execution of the laws and the administration 
of the departments of Government.

•Legislative power, i.e., the summoning; prorogation, etc. of the legislature.

•Judicial power, i.e., granting of pardons, reprieves etc. to persons convicted 
of crime.

Governor 
in case of 

state
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Ordinance-making power of President (Article 123) 

 

Under Normal Circumstances, Parliament is vested with Legislative Powers on union list. But our constitution has a 

special feature Ordinance-making power of the president. This independent power of the executive to legislate by 
Ordinance has the following peculiarities: 

 

(i) the Ordinance-making power will be available to the President only when both the Houses of 

Parliament are not functioning. Even if one House is not functioning, the president gets this power as single house 
cannot make law. 

 

(ii) this power is to be exercised by the President on the advice of his Council of Ministers. 
 

(iii) the President must be satisfied about the need for the Ordinance and he cannot be compelled. 

 

(iv) the Ordinance must be laid before Parliament when it re-assembles, and shall automatically cease to have effect at 
the earlier of the following two dates -  

 

 expiration of 6 months from the date of re-assembly 

 Date of Passing of resolution for disapproval. 

 

Distribution of Legislative Powers 

 

Since India is a federal state, our constitution has gone into details regarding the relationship between the Union and 
the states. The intention of the framers of the constitution was to minimise the conflicts between state and Union. 

 

The constitution of India has made two fold distributions of legislative powers between the Union and states –  

 
On the basis of Territory 

On the basis of Subject Matter. 

 

Territorial Jurisdiction 

 

Parliament can make laws for the whole or any part of India and the Legislature of state make laws for the whole or 
any part of the state. 

 

Subject Matter Jurisdiction 

 
Union List (List I): This List contains subject matter in which parliament has power to legislate. In no case state has 

the power to legislate on the given matters. There are 97 entries in this list. The main subjects of the Union List are of 

national interest and importance like defence, foreign affairs, currency and coinage, war and peace, atomic energy etc. 
 

State List (List II): This List contains subject matter in which State Legislature has power to legislate. But at the time 

of proclamation of emergency the power of state shifts to the parliament. There were 66 entries in this list (currently 
61). The main subject of the state list are public order, police, state court fees, prisons, local government, public 

health, sanitation, hospitals etc. 

 

Concurrent List (List III): This List contains subject matter in which both Parliament and State Legislature has 
power to legislate. However when there is conflict between such laws made by centre and state on same subject matter 

then the law made by Parliament shall prevail over the law made by the state legislature. There are  47 entries in this 

list. The main subjects of this list are criminal law, criminal procedure, marriage and divorce, transfer of property etc. 
 

Residuary List: With respect to all those matters which are not included in any three lists, Parliament has exclusive 

power to make laws. It is called residuary legislative power of parliament. 
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Power of Parliament to make Laws on State List 

 

State legislatures have the exclusive powers to make laws with respect to the subjects included in the State List and 

Parliament has no power to encroach upon them. However, our Constitution makes a few exceptions which are  - 
 

(a) In the National Interest: Whenever Parliament feels that it is necessary to legislate on the state list in public 

interest. 

 
(b) During a proclamation of emergency: The Parliament gets the power to legislate at the state list at the time of 

declaration of emergency. Emergency can be due to internal disturbances or external aggression. These laws will 

cease to have effect on the expiration of 6 months after the proclamation ceases to exist. 
 

(c) Breakdown of Constitutional Machinery in a State: In case the Governor of a State reports to the President, or he 

is otherwise satisfied that the Government of a State cannot be carried on according to the provisions of the 

Constitution, then he (President) can make a proclamation to that effect. By that proclamation, he can assume to 
himself all or any of the functions of the Government of the State and all or any of the powers vested in or exercisable 

by the Governor or any body or authority in the State, and declare that the powers of Legislature of that State shall 

vest in Parliament. 
 

(d) On the request of two or more States: In case there is a dispute between two or more states, they can refer the 

matter to be acted upon by the parliament provided they have passed resolutions in their respective legislature to place 
that request. Thereafter the law passed by the parliament has to be adopted by both the states. 

 

(e) Legislation for enforcing international agreements: If there is an international agreement entered between a 

foreign country and India, and to give effect to the agreement parliament needs to pass a law to the subject matter 
which originally belongs to that state, it can do so. 

 

 
 

 

 
 

 

Rules applied to interpret Legislative Lists 

 

Rule of Harmonious 

Construction 

Rule of Pith and Substance Rule of Colourable Legislation 

Different entries in the 

different lists are to be 
interpreted in such a way that 

any conflict between them is 

avoided and each of them is 
given effect. 

Doctrine of Pith and substance is 

applied when a particular law 
deals with a subject in one list 

touches also upon a subject in 

another list. Then the true object 
of legislation is to be 

determinative. 

Doctrine of Colourable legislation states 

“whatever legislature can’t do directly it 
can’t do indirectly. When a legislature 

seeks to do something in an indirect 

manner what it cannot don directly, the 
court struck such law. 

 

Delegated Legislation: Delegated legislation means law making by authorities other than legislature on the basis of 
power given to legislature. To make the structure more flexible certain legislative power may be delegated by 

legislature to judiciary and executive. 

 

FREEDOM OF TRADE, COMMERCE AND INTERCOURSE 

 

 Article 301 of the constitution lays down that trade, commerce and intercourse throughout the territory of India is 

free. Restriction in the form of taxes can be imposed. Article 301 is not only applicable inter state but also to intra 
state trade, commerce and intercourse. 

 

 According to Article 302 Parliament may, by law, impose such restrictions on the freedom of trade, commerce 

and intercourse as may be required in the public interest. 

[Article 246] Parliament can pass law on State matters of  

National Interest Dispute between 2 
or more states 

International 
Agreement 

Emergency Constitutional  
Breakdowns  
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 Parliament cannot by making any law give preference to one State over the other or make discrimination between 
the States except in case of scarcity of goods. [Article 303] 

 

 State legislature can impose taxes on goods which comes into their state from other states if those goods are 

subject to taxation in their respective state. [Article 304] 

 

 The law which was already in force at the commencement of the Constitution shall not be affected by the 

provisions of Article 301 except in so far as the President may, by order, otherwise direct (Article 305). 

 

 The laws which create State monopoly in any trade, etc. are saved from attack under Article 301, i.e., they are 

valid irrespective of the fact that they directly impede or restrict the freedom of trade and commerce. 

 

WRITS  

 

 
 
Article 32 guarantees the enforcement of Fundamental Rights. To enforce this Indian constitution empowers Supreme 

courts to issue writ enforcement of any fundamental rights under Article 12. 

 
Habeas Corpus: The words ‘Habeas Corpus’ literally mean “to have the body The writ of habeas Corpus is in the 

nature of an order calling upon the person who has detained another, to produce the latter before the court in order to 

let the court know the ground of his detention and to set him free if there is no legal justifications.  

The writ of Habeas corpus is a remedy available to a person who is confined without legal justification..  

Mandamus: The word ‘Mandamus’ literally means we command. The writ of mandamus is, a command issued to 

direct any person, corporation, inferior court, or Government requiring him or it do a particular thing specified therein 

which pertains to his or its office and is further in the nature of a public duty.   

 
The function of mandamus is to keep the public authorities within the limits of their jurisdiction while exercising 

public functions  

 

Habeas 
Corpus

Prohibition

Quo 
Warranto

Certiorari

Mandamus
Types of 

Writs 
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Mandamus does not lie against the President or the Governor of a State for the exercise of their duties and power.   
 

It is a discretionary remedy and the High Court may refuse if alternative remedy exists except in case of infringement 

of fundamental rights. 
 

Prohibition: A writ of prohibition is issued to an Inferior Court preventing the latter from usurping jurisdiction which 

is not legally vested in it. When a tribunal acts without or in excess of jurisdiction, or in violation of rules or law, a 

writ of prohibition can be asked for. It is generally issued before the trial of the case. While mandamus commands 
activity, prohibition commands inactivity, it is available only against judicial or quasi judicial authorities and is not 

available against a public officer who is not vested with judicial functions. 

 
Certiorari:  It is available to any person, wherever anybody of persons having legal authority to determine questions 

affecting the rights of subjects and having the duty to act judicially in excess of their legal authority. The writ removes 

the proceedings from such body to the High Court, to quash a decision that goes beyond its jurisdiction. Under the 

Constitution of India, all High Courts can issue the writ of certiorari throughout their territorial jurisdiction when the 
subordinate judicial authority acts  

 

(i) Without or in excess of jurisdiction or in  
(ii) Contravention of the rules of natural justice or  

(iii) Commits an error apparent on the face of the record. 

 
Quo Warranto: The writ of quo warranto enables enquiry into the legality of the claim which a person asserts, to an 

office or franchise and to oust him from such position if he is an usurper. The holder of the office has to show to the 

court under what authority he holds the office. It is issued when: 

(i) the office is of public and of a substantive nature, 
(ii) created by statute or by the Constitution itself, and 

(iii) the respondent has asserted his claim to the office. It can be issued even though he has not assumed the charge of 

the office. 
 

The fundamental basis of the proceeding of Quo warranto is that the public has an interest to see that a unlawful 

claimant does not usurp a public office. It is a discretionary remedy which the court may grant or refuse. 
 

SEPERATION OF POWERS 

 

It is generally accepted that there are three main categories of governmental functions –  
 

(i) The Legislative,  

(ii) The Executive, and  
(iii) The Judicial. 

 

 According to the theory of separation of powers, these three powers and functions of the Government must, in a free 

democracy, always be kept separate and exercised by separate organs of the Government. Thus, the legislature cannot 
exercise executive or judicial power; the executive cannot exercise legislative or judicial power of the Government. 

 

Article 50 of the Constitution of India dealing with Separation of judiciary from executive. It provides that the State 
shall take steps to separate the judiciary from the executive in the public services of the State. 

 

 

How a bill becomes a law?? 

 

 A Bill is a draft statute which becomes law 

after it is passed by both the Houses of 

Parliament and assented to by the President. 
All legislative proposals are brought before 

Parliament in the forms of Bills. 
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PARLIAMENTARY COMMITTEES 

 

 
 

Parliamentary Committees play a vital role in the Parliamentary System. They are a vibrant link between the 
Parliament, the Executive and the general public. The need for Committees arises out of two factors, 

 

 The first one being the need for vigilance on the part of the Legislature over the actions of the Executive 

 

 Second one is that the modern Legislature these days is over-burdened with heavy volume of work with limited 
time at its disposal 

 

The Committees aid and assist the Legislature in discharging its duties and regulating its functions effectively, 
expeditiously and efficiently. Through Committees, Parliament exercises its control and influence over administration 

 

Ad hoc and Standing Committees 

 
Parliamentary Committees are of two kinds: Ad hoc Committees and the Standing Committees. Ad hoc Committees 

are appointed for a specific purpose and they cease to exist when they finish the task assigned to them and submit a 

report. Apart from the Ad hoc Committees, each House of Parliament has Standing Committees like the Business 
Advisory Committee, the Committee on Petitions, the Committee of Privileges and the Rules Committee, etc.  

 

Other Committees 

 

Of special importance is yet another class of Committees which act as Parliament’s ‘Watch Dogs’ over the executive. 

These are the Committees on Subordinate Legislation, the Committee on Government Assurances, the Committee on 

Estimates, the Committee on Public Accounts and the Committee on Public Undertakings and Departmentally Related 
Standing Committees (DRSCs). The Committee on Estimates, the Committee on Public Accounts, the Committee on 

Public Undertakings and DRSCs play an important role in exercising a check over governmental expenditure and 

Policy formulation. 
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SOME PRACTICAL QUESTIONS 

PQ 1: An organisation of a business community staged processions, demonstrations and agitations before the 

secretariat of the State Government on busy roads to press for their demands. These caused traffic jams. The State 

Government imposed a ban on demonstrations and marches on busy roads on working days. The organisation alleged 

that the ban was an infringement of the fundamental right of freedom as guaranteed under the Constitution of India 

and filed a petition in the High Court. Decide. 

Answer: The imposition of ban on demonstrations and marches on busy roads on working days in public Interest to 

protect the fundamental rights of majority citizens is perfectly valid. No fundamental right of others is violated by the 
reasonable ban. Apart from traffic jams the demonstrations are creating huge loss to the public. {See Kerala Vyapari 

Vyavsayi Exopana Samiti v. State of Kerala and Others. 

 

PQ 2: Ashish was dismissed from the service. He filed a writ petition in the High court quashing the order of dismissal 
on the ground that he was not given reasonable opportunity to refute the allegations made against him and that the 

action taken against him was mala fide. The petition was dismissed on merit. Thereafter, he instituted a suit in the 

Court of Civil Judge in which he challenged the order of dismissal on the grounds inter alia that he had been appointed 
by the Inspector General of Police and that the Deputy Inspector General of Police is not competent to dismiss him by 

virtue of Article 311 (1) of the Constitution of India. Decide. 

Answer: The subsequent suit after dismissal of writ petition on merit cannot be allowed by the principle of 
constructive res-judicata (refer civil procedure code). The argument given in this suit was an important plea which 

was within his knowledge and could well have been taken in the writ petition but he contended himself by raising 

other pleas that he was not afforded a reasonable opportunity to meet the case against him in the departmental enquiry 

and that the action taken against him was mala-fide. Therefore, in the subsequent suit he cannot be allowed to take 

plea that he was dismissed by subordinate authority 

 

PQ 3: An organisation of some persons belonging to a particular community sat on a Dharna' near Jantar Mantar in 
New Delhi and later on moved towards Parliament House raising slogans against the Government to press for their 

demands. This led to traffic jam. The government had imposed a ban on demonstrations near and at the Parliament 

House. The organisation filed a petition in the High Court against the ban, pleading infringement of their fundamental 

right of freedom. - ’Will the petition be admitted'? Give reasons. 

Answer: Article 19(1) (b) of the Constitution of India guarantees right to the citizens peacefully and without arms. 

Further Article 19(1) (d) guarantees right to move freely throughout the territory of India. However, these rights are 

not absolute rights but subject to reasonable restrictions which the State may impose: 

(i) in the interest of general public; or 

(ii) for the protection of the interests of any scheduled tribes. 

In the instant case, the State has a right to impose a ban in the interest of public order and morality. Raising of slogans 
and creating jams on public roads are not included in the fundamental rights relating to freedom of association and 

freedom of movement. On the basis of the above provisions, the organizational not succeed in this case. 

 

PQ 4: Government of Madhya Pradesh passed a law prohibiting the manufacture of the villages during the agricultural 
season. No person residing in the village could employ any other person nor engage himself in the manufacture of 

bidis during the agricultural season. The objective of the provision was to ensure adequate supply of labour for 

agricultural purposes. A bidi manufacturer could not even engage labour from outside the State, and so, had to 
suspend manufacture of bidis during the agricultural season. Even villagers incapable of engaging in agriculture, like 

old persons, women and children, etc., who supplemented their income by engaging themselves in manufacturing 

bidis were prohibited without any reason. Decide whether law passed by Government of Madhya Pradesh is 

constitutionally valid. 
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Answer: The facts of the problem are based on the leading Supreme Court case namely Chintamana Rao v. State of 
M.R, AIR 1951 SC 118 where constitutionality of Madhya-Pradesh Act which empowered the government to prohibit 

all persons residing in certain areas from engaging in manufacture of bidis was challenged. In this case the prohibition 

was held to be unreasonable because it was of excessive nature beyond what is required in the interest of public. 

The Prohibition infringed the fundamental right guaranteed under Article 19(1) (g) of the Constitution which provides 

that all citizens shall have the right to practice any profession or to carry any occupation, trade or business. At the 

same time, the freedom guaranteed under Article 19(1) (g) is not uncontrolled, for, clause (6) of the Article authorises 

legislation which 

(i) imposes reasonable restrictions on this freedom in the interests of the general public; 

(ii) prescribes professional or technical qualifications necessary for carrying on any profession, trade or business; and 

(iii) enables the State to carry on any trade or business to the exclusion of private citizens, wholly or partially.  

The emphasis of the courts has been on social control and social policy. The vital principle which has to kept in mind 

is that the restrictive law should strike a proper balance between the freedom guaranteed under Article 19(1) (g) and 

the social control permitted by clause (6) of Article 19. The restriction must not be of an excessive nature beyond what 

is required in the interests of the public. 
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INTRODUCTION 

 Interpretation means decoding the law or finding out the meaning of the rules of law.  

 

 Statute means the will of legislature.  

 

 In the words of Bouvier's Law dictionary, statute is a law established by the act of legislature.  

 

 The object of interpretation of a written document is to discover the intention of the author.  

 

 Statues can be divided into following categories: 

 

(1) Codifying, when they codify the unwritten law on a subject;  

 

(2) Declaratory, when they do not profess to make any alteration in the existing law, but merely declare or explain 

what it is;  

 

(3) Remedial, when they alter the common law, or the judge made (non-statutory) law;  

 

(4) Amending, when they alter the statute law;  

 

(5) Consolidating, when they consolidate several previous statutes relating to the same subject matter, with or without 

alternations of substance;  

 

(6) Enabling, when they remove a restriction or disability;  

 

(7) Disabling or restraining, when they restrain the alienation of property;  

 

(8) Penal, when they impose a penalty or forfeiture. 

 

 

Interpretation of Statutes   3 
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 Interpretation is done by using two principles.  

 Primary Principles AND Secondary Principles.  

Primary Principles : These are principles which are used in first instance. If law can not be interpreted to its full 

extent, then secondary principles are applicable.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Interpretation  

 
To discover the meaning 

Introduction 

Statutes 

 
Law 

Interpretation of Statutes 

Of 

3 Components of Indian Constitution 

Legislature 

 
Law making body 

Of 

Executory body 

 
For e.g. : Different 

departments 

 
Body responsibly for 

implementation of law 

Judiciary Court 

 
Interpretation is 
the sole function 

of judiciary 

Central level 

 
Parliament 
(Sansad) 

State level 

 
State legislature 
(Vidhan Sabha) 

Objective of interpretation 

To discover intension 
of author's mind 

To discover intension 
of law 

To bring intension of 
author and law nearer 

To Interpret words by  
coinciding meaning 

Delivered by 
law maker 

Received by 
law reader 
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Primary Principles or Rules of Interpretations  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

i) Rule of Literal Construction/Interpretation  

According to this rule, the words, Phrases and sentences of a statute are ordinarily to be understood in their natural, 

ordinary or popular and grammatical meaning unless such a construction leads to an absurdity or the content or 

object of the statute suggests a different meaning.  

 

 

CASE LAW Nand Prakash Vohra vs. State of HP 

Held-Interpretation should not be given which would make other provisions redundant.  

  

Some of the other basic principles of literal construction are: 

 
(i) Every word in the law should be given meaning as no word is unnecessarily used. 

(ii) One should not presume any omissions and if a word is not there in the Statute, it shall not be given any meaning. 

 

The objectives, natural, ordinary and popular are used interchangeably.  They mean the grammatical or literal 

meaning except when the words are technical because technical words have technical meanings.  

 

Primary Rules 

 
Five Rules 

Rules/Principles of Interpretation 

Secondary Rules 

 
Five Rules 

Heydon's Rule 
or 

Mischief Rule 
or 

Purposive Construction 
or 

Beneficial Interpretation  

Expressio Units Est  
Exclusio Alterius   

Mandatory and 
Directory Provisions 

Rules of Literal 
construction 

Rule of 
Ejusdem 
Generis 

Rule of 
Harmonious 
Constructio

n 
 

Ut Res Magis 
Valeat 

Quam Pareat 

Strict and 
Liberal 

Constructio
n 

Noscitur 
A 

Sociis 

Contemporanea 
Expositio 

Est Optima Et 
Fortissima in 

Lege 
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In simple words, this rule means to give simple straight forward and fair meaning to the provisions of law. It is the 

simplest form of interpretation and also known as golden or primary rule of interpretation.  

 

ii) Rule of Reasonable Construction or Doctrine of Ut Res Magis Valeat Quam Pareat 

The maximum Ut REs Magis Valeat Quam Pareat, i.e., the rule of reasonable construction implies that Statute 

must be constructed sensibly and reasonably.   

A provision of law cannot be so interpreted as to divorce it entirely from common sense; every word or expression 

used in an Act should receive a natural and fair meaning. 
 

CASE LAW Tirath Singh vs. Bachittar Singh (1955) 

A statue or any enacting provision therein must be so constructed so as the make it effective and operative. A 

construction should be rejected if it results in hardship, serious inconvenience, injustice, absurdity, etc.  

 In simple words, this rule means that if any word in a law can be given more than one meaning, then the court 

gives the reasonable meaning, then the court gives the reasonable meaning relevant to the circumstances.  

 The scope of law should not be broadened unnecessarily.  

 While interpreting the intention, the Court must match with the desired result.  

If the litera-legis, i.e., the letter of the law is not clear, the interpretation must be according to the purpose, 

policy object or spirit of law.  

 

iii) Mischief Rule or Heydon's Rule 

Number of laws are made to cure a mischief. The mischief rule of interpretation is based on this reason and it states 

that interpretation should be made in such way that it is able to cure that mischief for which the law had been made. 

Thus, law should be interpreted in such a way so that it suppresses the mischief and advances the remedy.  

 

 

 

In interpretation of all statutes in general four things are to be considered: 

(1) What was the Common Law before the making of the Act;  

(2) What was the mischief and defect for which the Common Law did not provide;  

(3) What remedy the Parliament had resolved and appointed to cure the disease of the Commonwealth; and  

(4) The true reason of the remedy. 

 It may be noted that mischief rule is applicable only when a particular rule is ambiguous and capable of 

different meanings. In such a case, the meaning which can suppress the mischief and advance the remedy should be 

taken and other meaning should be discarded.  

CASE LAW CIT vs. Sodra Devi 

Where a law is clear and can have only one meaning, this rule shall not apply.  
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iv) Harmonious Construction 

When one rule or provision is interpreted then it must be interpreted along with other provisions of law. There must 

not be conflict between the various provisions of law.  

When a different section in an enactment is to be interpreted, it should be done in such a way that the Act as a whole 

serves a useful purpose. It may be possible that different sections may appear to mean contrary to each other or 

contradicting each other. Under such circumstances, an attempt should 

be made to reconcile the provisions of the Act and an effect should be made to give the effect to both the apparently 

contradictory provisions. Thereby a head on clash between sections of the Act is avoided. This is known as 

harmonious construction.  

 

Effect should be given to both the laws, is the very essence of the rule of harmonious construction. Thus a 

construction that reduces one of the provisions to a dead letter is not harmonious construction. 

 CASE 

LAW 

Raj Krishna vs. Vinod Kanungo in 1954 

Where, in an enactment, there are two provisions which can not be reconciled with each other, they should be so 

interpreted, that if possible, effect may be given to both. 

 

v) Rule of Ejusdem Generis  

The literal meaning of the term ejusdem generis is "of the same kind or species."  

 

 

 It literally means, that while interpreting the provisions of law, if general words are given after some specific 

words then while interpreting the general words, they must be treated as applying to the matters previously 

mentioned.  

 

It may general words such a 'like', 'so on' etc. follow specific words, the general words should include only those 

meaning which can be given to the specific words. The rule requires that where specific words are all of one genus, 

meaning of the general words shall be restricted to that genus only, unless there is something to show that a wider 

meaning was intended.  

The rule Ejustem Generis applies only when the following conditions are satisfied: 

 The statute contains an enumeration of specific words.  

 The members of enumeration constitute a class or category.  

 The class or category is not exhausted by the enumeration.  

 There is no indication of different legislative intent.  
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Primary Rules 

Rule 1 - Rule of Literal Construction 

Rule of literal construction is the primary and foremost rule of interpretation 

This rule emphasizes on deriving ordinary meaning of law in its natural sense,  
with cognate expressions and believes in maintenance of transparency of law 

It can also be stated that the objective of this principle is to discover the true 
intention of letters of law in their natural and ordinary sense.  

This rule can also be termed as golden rule of interpretation 

Conclusion : Rule of literal construction can be concluded as a rule which allows 
                        an interpreter to flow down along with the flow of language of law 

Nand Prakash Vohra vs. State of H.P. 
Interpretation should not be given which would make the other provisions redundant  

Rule 2 - Rule of Ejusdem Generis 

Essentials 

Rule of Ejusdem Generis means "words of same kinds of species" 

This rule states that there are various general words which are used in framing of different 
laws, such general words are given after specific words, then such general words shall 
derive its meaning and sense from the specific words after which it has been mentioned 

 Specific words General words 
Shall derive 

Its meaning from  

For e.g. [Section 2 (13)] of companies Act, 2013 states definition of books of accounts  
"Books of accounts etc." This word etc. shall be interpreted with the meaning of 
accounts and shall include all registers pertaining to accounting transaction; i.e. 
Register of wages, Petty cash book but does not include Minutes Books, Proxies books,  

Mr. X went to Jaipur and saw Amber Fort, City Palace, etc. 
 

'etc.' shall be interpreted for the places located in Jaipur only 

3 1 

2 

General words Specific words General words given after specific words 
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Rule 3 - Mischief rule or Purposive Construction or Beneficial Interpretation 

Heydon's Rule is the oldest rule of interpretation and was laid down in the year 1584 

This rule states that if interpreter is not able to derive true intention of law 
by the application of other rules, then this rule can be used as a last resort 

Heydon's Rule emphasizes on  

What was the mischief 
to be cured in past? 

Conclusion : Mischief rule was laid down by Heydon to be used under exceptional 
circumstance by an interpreter and to avoid its usage where intention of law is 
specific, clear and certain   

What was the intention of law 
maker and it how was it 

framed? 

Was enactment of law able to 
suppress such wrong or Mischief? 

CIT Vs Sodra Devi 
Where law is clear and can have only one meaning this rule shall not be applied 

Rule 4 - Rule of Reasonable construction 
or 

Ut Res Magis Valeat Quam Pareat 

Rule of reasonable construction is the second important rule of interpretation laid 
after literal construction 

This rule states that where literal egis, i.e. letter of law is ambiguous and an  
interpreter is not able to discover the intention of law by application of ordinary 

and grammatical meaning to such words 

Then the meaning of such ambiguous term can reasonably be constructed  
by an interpreter while being cautious, i.e., reasonable meaning within the  

ambit (limit) of such original term 
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Other Principle/Rules of Interpretation 

i) Noscitur A Sociis 

The rule literally means that "a word is known by its associates." In other words, the meaning of the word is to be 

judged by the company it keeps. When two or more words having the analogous meaning are coupled together, then 

one word shall be constructed in the manner deriving its meaning from other.   

 

ii) Expressio Unis Est Exclusio Alterius 

The rule literally means that express mentioned of one thing implies the exclusion of another. In other works, 

mention of one or more things of a particular class may be regarded as silently excluding all other members of the 

class. Thus where a statute uses two words or expressions, one of which generally includes the other, the more 

general term is taken in a sense excluding the less general one.  

 

 

 

Rule 5 - Rule of Harmonious Construction 

Rule of Harmonious construction states that if there are two or more laws on same issue 
and such laws are contradictory in nature, if application of first law is adopted then it shall 
make the other law redundant where as if second law is constructed then it shall make 
the former law useless and ineffective, under such circumstances a good interpreter must 
give such meaning to both the laws which shall make both the laws valid and effective.  

Essentials of Harmonious Construction  

Two or more laws 

Raj Krishna vs. Vinod Kanungo (1954) 
Where in an enactment there are two provisions which can't be reconciled with each other,  

it should be so interpreted possibly to give effect to both laws 

Such laws on same issue Contradictory in nature 

To be constructed harmoniously 
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For example, Section 149 of Companies Act, 2013 mentions that an individual can be a director.  

i) It means any person other than individual can not be a director.  

ii) It may be noted that this maxim ought not to be applied, where its application leads to inconsistency or injustice.  

 

iii) Strict and Liberal Construction 

The words of a statute are to be constructed in the manner in which they are stated in the Act. The statute is not to be 

regarded as including anything which is not within its letter and its spirit and which is not clearly and manifestly 

described in the words of the statute itself.  

 

In other words, the law is interpreted by strict interpretation and spirit of law is to be used strictly. Where the usual 

meaning of the words falls short of the object of the legislature, a more extended meaning may be attributed to them. 

It has been held in many cases that it is the duty of the judge to make such construction of a statute as shall suppress 

the mischief and advance the remedy or which fulfills the objective through behind in enactment of that law. This is 

called liberal construction.  

 

iv) Contemporaneous Exposition Est Optima Et fortissimo in Lege 

The rule literally means that a contemporaneous exposition is the best and strongest in the law. It is said that the best 

exposition of the statute or any other document is that which it has received from contemporary authority. The 

language of the statute must be understood in the sense in which it was understood when it was made.  

 

It may be noted that the application of this doctrine is confined to the construction of ambiguous language used in 

very old statutes where indeed the language itself might have had a rather a different meaning on those days.  
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Rule 1- Noscitur a Sociis 

Noscitur a Sociis means "a word is known by its associates" 

This rule states that if under any law there are two or more specific words and one 
of the specific word is ambiguous and makes the interpretation of law redundant 

Essentials 

Two or more 
specific words 

One Ambiguous  
specific word 

Such ambiguous specific word to drive its 
meaning from other specific word 

Secondary Rules 

Then such ambiguous specific word shall loose their identity and shall derive  
their meaning from the other words surrounding 

Example : "Plant and Machinery". Plant is a specific word with no meaning of its 

                  own and is dependent upon the meaning derived from Machinery    

 

Plant     and     Machinery 

derived 

from 

Rule 2 - Expressio Unis Est Exclusio Atterius 

As the name suggest this maxim means "Expression of one means Exclusion of other" 

It means there is any expressed criteria, word or meaning given under law,  

then items other than such expressed words shall impliedly be  

excluded from the purview of such section  

For e.g. - Section 149 of companies Act, 2013 states that only individual can act as director. 

Here, an expression of individual impliedly excludes other than individuals from acting as 

director, i.e. partnership firm, company, trust, society, cooperative society, etc. Can also 

not act as director 

It can also be stated that law excludes all things other than those expressly 

provided under law 
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Presumptions 

 

Where the meaning of the statute is clear, there is no need for presumptions. But if the intention of the legislature is 
not clear, there are number of presumptions. These are: 

(a) that the words in a statute are used precisely and not loosely. 

 
(b) That vested rights, i.e., rights which a person possessed at the time the statute was passed, are not taken away 

without express words, or necessary implication or without compensation. 

 

(c)  That “mens rea”, i.e., guilty mind is required for a criminal act. There is a very strong presumption that a statute 

creating a criminal offence does not intend to attach liability without a guilty intent. 

 

(d) That the state is not affected by a statute unless it is expressly mentioned as being so affected. 

 

Rule 3 - Strict and liberal construction 

This rule of secondary interpretation is the horizontal summation of primary rules, i.e., 

Rule of literal construction and reasonable construction 

This rule states that where literal egis is ambiguous and interpreter is not able to derive 

intention of law then along with the natural and ordinary meaning, reasonable meaning or 

liberal meaning shall also be simult6aneously applied to such ambiguous terms 

It can also be concluded that, if there is application of two primary rules at same 

time, then it shall lead to the origin of Strict and Liberal Construction   

Literal  Reasonable 

Rule 4 - Contemporanea Expositio Est Optima Et Fortissima in Lege  

The rule of Contemporanea Expositio states that only such meaning shall be 

provided to the words of law which has been given by Contemporanea authority 

It can also be interpreted that nder specific legislation, only meaning given 

under such law shall be adopted 

For e.g. Under Section 2(13) of Bonus Act, 1965 employee means and includes workers 

receiving salary not exceeding Rs. 21,000 per month, it means that general meaning of employee 

shall not be applied under bonus Act and meaning given by contemporary authority i.e. Person  

not drawing salary exceeding Rs. 21,000 shall be considered under the definition of employee 
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(e) That a statute is not intended to be inconsistent with the principles of International Law. 

 

(f) That the legislature knows the state of the law. 

 

(g)  That the legislature does not make any alteration in the existing law unless by express enactment. 

 

(h)  That the legislature knows the practice of the executive and the judiciary. 

 

(i) Legislature confers powers necessary to carry out duties imposed by it. 

 

(j) That the legislature does not make mistake. The Court will not even alter an obvious one, unless it be to correct 

faulty language where the intention is clear. 

 

(k)  The law compels no man to do that which is futile or fruitless 

 

(l) The doctrine of natural justice is really a doctrine for the interpretation of statutes, under which the Court will 

presume that the legislature while granting a drastic power must intend that it should be fairly exercised. 
 

Internal Aids of Interpretation  

Title  

Title are understood in their cognate sense. They take their colour from each other.  

 

Aids of Interpretation 

1. Title : The long title is set out at the head of the statute and gives a fairly full description of the general purpose, 

object and scope of the Act. It is now settled that the long title of an Act is the part of the Act and it is legitimate 

to use it for the purpose of interpreting the Act as a whole.  

 

 

2. Preamble 

A preamble may afford useful light as to what a statue intends to achieve. It may be noted that the preamble can 

be taken as an aid in interpretation of law only if that law is not clear and ambiguous in nature, otherwise not. 

 

3. Headings 

The prefix 'headings' to sections, chapters and parts of statute can be used in constructing the provision of an 

Act, but only in cases where the enacting words are ambiguous.  

 

4. Marginal Notes 

Marginal notes are often found printed at the side of the sections in an Act. They purport to summaries the effect 

of the section and have sometimes to be used as an aid to interpretation.  

 

5. Interpretation Clause 

Interpretation clause consists of definitions of various words which are frequently used throughout the Act. 

Whenever a word has been defined in an interpretation clause prima facie, that definition governs whenever that 
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word is used in the body of the statute. However, if in a particular context, different meaning of a word is given, 

then the different meaning will be used and general meanings will be discarded for the purpose of interpretation.  

 

6. Provisos 

Provisos are the various conditions appended to a section in an Act. A particular section will be applicable only 

if the conditions specified in its proviso are satisfied. For example, exceptions of caveat emptor. 

 

7. Illustrations  

Illustrations attached to sections are part of the statute and they are useful so far as they furnish some 

information which helps in interpretation.  

 

8. Explanation  

An explanation is, at times, appended to a section to explain the meaning of words contained in the section. It 

becomes the part and parcel of an enactment.  

 

9. Schedules  

The schedules form part of the statute and must be read together with it for the purpose of construction.  

 

10. Statement of Objects (Purpose) and Reasons 

The fact that Parliament has passed the provisions of the statement of objects. given sanction to them, and thus 

they are a valid aid in the interpretation of provisions.  
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Throws light on construction but  
can't override clear meaning. 

Tools of Interpretation (Aids) 

Internal tools External tools  

Internal Aids 

Title 

Important 
Part 

Defines purpose 
and scope of Act 

Can impress 
reader 

Different from 
short title 

2. Preamble 

Key to open meaning Defines the mischief 

 Mills Bishamber Singh Kalampura Kochunni 

 Vs. Vs. Vs.  

 Wikkins State of Orissa State of Madras 

    

Not part but contains motive. Preamble is a key to interpretation. Useful to fix meaning with real scope 

 

3. Headings 

Refer in 
doubts only 

Resort use only when ordinary  
meaning has not been found 

Helps construction 
of legislature 

4. Marginal Notes 

Judge in dilemma 
can refer 

Western Theaters 
Vs.  

Municipal corporation of Pune 

 
Judges may have different views 

and opinions  

Can not be used where 
meaning is clear 
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External Aids of Interpretation 

Following are important external aid of interpretation: 

1. Parliamentary History 

The Supreme Court, on many occasions, has used this aid of parliamentary history, i.e. debates and discussions of 

the Parliament while making that law, in resolving questions of construction.  

 

 

Emphasize on intension 

5. Examples 

Useful Can not be modified Furnish Meaning 

6. Proviso 

Enacting Part Deals with 
subject matter 

Justice, Hidayatullah Khan 

 

Provision and enactment can  

be used to get exceptions 

Lord Macmillan  

Proviso deals with cases 

which falls within general 

language of enactment 

7. Schedules 

Forms part of enactment Combination of facts can be 
applied to Schedules 

Read together 

8. Explanation 

Language of law Throws light on intention of law maker and enable the  
reader to derive meaning of law within the law itself 

Self-explanatory 
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2. Historical facts and circumstances 

It has already been established that the court is entitled to take into account such external or historical facts as may 

be necessary to understand the subject matter of the statute.  

 

3. Reference to reports of committees 

The report of a selected committees or other committees on whose report an enactment is based, can be looked into 

for the interpretation of statute.  

 

4. Reference to other statutes 

It has already been established that reference to other statutes in "Parimeteria", i.e., statutes dealing with the same 

subject mater, is permitted to interpret other laws dealing with the same subject.   

 

5. Dictionaries 

When a word is not defined in the Act itself, it is permissible to refer to dictionaries to find out the general sense in 

which that word is understood in common parlance.  

 

6. Use of foreign decision 

Use of foreign decisions of countries, following the same systems of jurisprudence as ours, and rendered on statutes 

in 'Parimateria' (statutes dealing with the same subject matter). has been permitted by Practice Courts. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

External Aid 

Letang vs. 
Cooper 

Ascertain intension behind provision 

1. Parliamentary History  

2. Reference to reports of Committees 

David vs. 
Johnson 

Not to be applied where words are clear 

3. Dictionary 

4. Related statutes or e.g. for interpretation of Criminal Procedure Code, 1973, Indian Penal Code, 1860 
can be considered 

5. Foreign decisions 

6. Historical facts and circumstances 



Jurisprudence, Interpretation and General Laws     Law of Torts 
 

UNIQUE ACADEMY                                                              59                                                 CS SHUBHAM MODI- 8087676157 

 

 

 

Introduction 

 

The word ‘tort’ is a French equivalent of English word ‘wrong’. The word tort is derived from Latin language from 

the word Tortum. Thus, simply stated ‘tort’ means wrong. But every wrong or wrongful act is not a tort. Tort is 

really a kind of civil wrong as opposed to criminal wrong 

 

Tort may be defined as a civil wrong which is repressible by an action for unliquidated damages and which is other 

than a mere breach of trust.  

General Conditions of Liability for a Tort 

  

There is no specific list of the Civil wrong that will amount to a tort. A civil wrong becomes a tort only if it satisfies 

some conditions. In general, a tort consists of some act or omission done by the Tortfeasor (Party who commits a 

tort) whereby he has without just cause or excuse caused some harm to the other party. Tort has following 

components: 

 

a. A wrongful act or omission done by the Tortfeasor  

b. The wrongful act must cause a legal damage to another. 

c. The wrongful act must be of such nature that a legal remedy can be offered. 

 

 

 + + = 

 

 

 

    

 

 

Wrongful 

Act 

Legal 

Damage 

Legal 

Remedy 

Tort 

Law of Torts 4 
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(i) Wrongful act:  

 
The act complained of, should under the circumstances, be  legally    wrongful as regards the party complaining. In 

other words, it should prejudicially affect any of the above mentioned interests, and protected bylaw.  

  

(ii) Legal damages: 

 it is not every damage that is a damage in the eye of the law. It must be a damage which 

the law recognizes as such. In other words, there should be legal injury or invasion of the 

legal right. In the absence of an infringement of a legal right, an action does not lie. This 

legal damage can be understood by way of two doctrines:  

 

i) Injuria Sine Damno : The infringement of an absolute private right without any actual loss or damage. The 

person whose right is infringed has a cause of action.  

Case law: Ashby vs. White (1703) 

Facts: The returning officer refused a legal voter to offer or to tender his lawful vote to his candidate. Plaintiff sued  

against the returning officer for compensation even though no loss is caused in terms of money. 

Issue: Whether returning officer is liable ? 

Defence of Returning Officer: The voter did not loose money. Moreover, the candidate to whom he was about to 

offer or tender his vote got elected. So returning officer shall not be liable. 

Judgment: The court held that returning officer is liable to pay compensation because he has violated legal right of 

plaintiff to vote. Even though voter suffered no actual loss in terms of money, or the candidate to whom plaintiff 

was interested got elected, returning officer had committed a tort and therefore liable to pay compensation. 

Doctrine of Injuria Sine Damno 

 

     

 

 

Infringement of private right without actual loss or damage 

Ashby 

vs. 

White (1703) 

 Refused to register vote of qualified voter 

 Candidate elected, so no loss suffered 

 Plaintiff can claim compensation 

 

 

 

Injury 
(Infringement 

of right) 

Without 
Damage 

(loss) 
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ii) Damnum Sine Injuria : Damage without injury. It is damage without breach of a legal right. It will not 

constitute a tort.  
 

In the leading case of Glocester Grammar School Case (1410), the defendant, a school master, set up a rival 

school next door the plaintiff's and boys from the plaintiff school flocked to defendant's. It was held that no action 

could be maintained and the plaintiff was not entitled to any compensation.   

Doctrine of Damnum Sine Injuria 

 

 

 

Damage without injury or breach of legal right 

 It is no tort 

Re-Glocester Grammer school case (1410) 

 School master set up his own school and boys move to his school 

 Neither action can be maintained nor compensation can be claimed.  

 

Maxim Meaning Tort 

Damnum Sine Injuria Damage without Injury Not a Tort 

Injuria Sine Damno Injury without Damage Is a Tort 

  

(iii) Legal Remedy:  

 

The third condition to constitute a tort is Legal Remedy. It means a remedy should be available under law for the 

wrong committed. 

REMEDIES IN TORT 

 

JUDICIAL REMEDIES 

❖ Injunction 

❖ Damages 

❖ Specific restitution of property 

 EXTRA JUDICIAL REMEDIES 

 Self defense 
 Prevention of Trespass 
 Re-entry on land 
 RE-caption of goods 
 Abetments of Nuisance 
 Distress damage feasant 

 

 

 

 

 

Damage 
(loss) 

without 
Injury 

(Infringement 

of right) 
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MENS REA   

                                                                                            

How far a guilty mind of persons is required for liability for tort? 

The General principle lies in the maxim “actus non facit reum nisi mens sit rea” i.e. the act itself creates no guilt in 
the absence of a guilty mind. It does not mean that for the law or Torts, the act must be done with an evil motive, but 

simply means that mind must concur in the Act, the act must be done either with wrongful intention or negligence. 

However, to this principle cases of absolute or strict liability are exceptions. 

 

KINDS OF TORTIOUS LIABILITY 

 

(A) Strict or Absolute Liability  

 

 

Strict liability has its origin in the case of Rylands vs. Flecher (1868) where the facts were that the defendants who 

had a mill wanted to improve its water supply. They constructed a reservoir by employing reputed engineers to do 

it. When the reservoir was filled, water flowed down the plaintiff's coal mine causing damage.  

 

The defendants were in no way negligent having employed competent engineers to do the job, nevertheless they 

were held liable on the basis of the rule laid down in the case.  

 

Under the rule of strict liability, if the defendants brings or accumulates on his land something that is likely to 

escape and do mischief, then he has to compensate for damage caused irrespective of any carelessness on his part. 

This rule has been applied to water, gas, electricity, explosives etc.  

Exception to the rule in Rylands vs. Fletcher  

 Damage due to natural use of land.  

 Act of God, i.e., extraordinary rain, storm etc.  

 Plaintiff's own default.  

 Consent of the plaintiff.  

 An act done under the authority of a statute.  

 Act of third party.  

 

Strict liability 

Rlyands vs. Fletcher (1868) 

F- Mill owner, employed engineers to improve water supply. Water flowed down in R's coal mine F was held 

liable 

Strict or 
Absolute 

Vicarious 
Liability

Vicarious 
Liability of 

state
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CS-5A: A mill owner employed an independent contractor to construct a reservoir on his land to provide water for 

his mill. There were old disused mining shafts under the site of the reservoir, which the contractor failed to observe 

because they were filed with soil. Therefore, the contractor did not block them. When water was filled in the 

reservoir, it burst through the shaft and flooded the plaintiff's coal mines on the adjoining land. Is the mill owner  

liable to compensate for loss or damage caused to the plaintiff? Give reasons.  

 

Answer: This is category of tort known as "nuisance", which implies causing something so as to disrupt the "right 

of quiet enjoyment" to such an extent that a tort is being committed.  

 

The rule that is most often followed in this is the 'rule in Rylands vs. Fletcher. In this case a dam burst into a coal 

mine shaft, causing flooding of the neighbour's property. A dangerous escape of some hazard, including water, fire, 

or animals causes' stick liability in the tort of nuisance. The only defense is when the event is unseal and 

unpredictable.  

 

Moreover this is a "private nuisance", which means the interference with the right of specific people. Hence, the 

mill owner is liable to compensate for loss or damage caused to the plaintiff.  

 

 

Rule in M.C. Mehta vs. Union of India: The Rule of absolute Liability  

A more stringent rule of strict liability than the rule in Rylands vs. Fletcher was laid down by the Supreme Court in 

the case of M.C. Mehta vs. U.O.I. AIR 1987 SC 1086.  

 

The case related to the harm caused by escape of loeum gas from one of the units of Shriram Foods and Fertilizer 

Industries in the city of Delhi. The court held that rule of Rylands vs. Fletcher evolved in the 19th century did not 

fully meet the needs of a modern industrial society and evolved a new rule of 'Absolute Liability'.  

 

The court pointed out that the enterprise cannot escape liability by showing that it had taken all reasonable care and 

there was no negligence own its part. The new rule in Mehta's case is not only strict but absolute and is subject 

to no exception.  

Absolute liability 

M.C. Mehta vs. UOI, 1987 

 Absolute liability with no exception 

 Employer can't escape even though taken reasonable care 

 

 

Exception to Rule of strict liability  

Damage due to  
natural use of land 

Act of 
third party 

Ves Majur 
(Act of God) 

Plaintiff's 
own default 

Consent of 
Plaintiff 

Act under 
Legal authority 
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(B) VICARIOUS LIABILITY 

 

Normally, the tortfeasor is liable for his tort. But in some cases a person may be held liable for the tort committed 

by another. A master is vicariously liable for the tort of his servant, principal for the tort of his agent and partners 

for the tort of a partner. This is know as vicarious liability in tort. Generally a person is liable for the wrongs done 

by himself rather that the wrongs of another person, but in certain cases liability for a wrongful act arises from the 

relation existing between: 

 

i) Master and Servant 

A master is liable to third person for every wrongful act of his servant as is committed in the course of his service. 

The wrongful act need not be for the master's benefit. The master is liable even though the servant acted against the 

express instructions, for the benefit of his master, so long as the servant acted in the course of employment.   

 

CASE LAW Century Insurance Co.Ltd. Vs Northern Ireland Road Transport Board (1942)   

In century Insurance Co.Ltd. v. Northern Ireland Road Transport Board (1942) A.C. 509, the director of a petrol 

lorry, while transferring petrol from the lorry to an underground tank at a garage, struck a match in order to light 

a cigarette and then threw it, still alight on the floor. An explosion and a fire ensued. The House of Lord held his 

employers liable for the damage caused, for he did the act in the course a carrying out his task of delivering 

petrol; it was an unauthorized way of doing what he was employed to do.  

 

ii) Principal and Agent 

When the principal expressly or impliedly authorizes some act to be done, he is liable for such an act of the agent if 

the same has been done in the course of his duties as agent.    

CASE LAW Lloyd Vs Grace Smith & Co. (1912) 

In Lloyd vs. Grace Smith & Co. (1912) the managing clerk of a firm of solicitors while acting in the ordinary 

course of his business committed a fraud against a lady client. Although the agent here had acted solely for his 

personal benefit, the defendants were held liable because the agent was acting in the course of performance of 

his duties as an agent.    

 

iii) Firm and Partner  

If any one of the partners commits any tort in the ordinary course of business of the firm, all other partners of the 

firm are liable for that to the same extent as the guilty partner. The liability of each partner is joint and several.  

CASE LAW Hamlyn vs. Houston & Co. (1903) 

In Hamlyn vs. Houston & co. (1903), one of the two partners bribed the plaintiff's clerk and induced him to 

divulge secrets relating to his employer's business. It was held that both the partners were liable for the tort 

committed by only one of them.  
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(iv)  Employer and Independent Contractor 

 

It is to be remembered that an employer is vicariously liable for the torts of his servants committed in the course of 
their employment, but he is not liable for the torts of those who are his independent contractors. A servant is a person 

who is employed by another (the employer) to perform services in connection with the affairs of the employer, and 

over whom the employer has control in the performance of these services. An independent contractor is one who 
works for another but who is not controlled by that other in his conduct in the performance of that work. These 

definitions show that a person is a servant where the employer “retains the control of the actual performance” of the 

work. 

 

(v) Where Employer is Liable for the acts of Independent Contractor 

 

The employer is not liable merely because an independent contractor commits a tort in the course of his 
employment; the employer is liable only if he himself is deemed to have committed a tort. This may happen in one 

of the following three ways: 

 

(i) When employer authorizes him to commit a tort. 
(ii) In torts of strict liability 

(iii) Negligence of independent contractor 

 

(vi) Where Employer is not Liable for the acts of an Independent Contractor 

 

An employer is not liable for the tort of an independent contractor if he has taken care in the appointment of the 
contractor. In Philips v. Britania Hygienic Laundry Co. (1923), the owner of lorry was held not liable when a third-

party’s vehicle was damaged, in consequence of the negligent repair of his lorry by a garage proprietor. 

 

(C) Vicarious Liability of the State 
 

 The question as to how far the State was liable in tort first directly arose before the Supreme Court in State of 

Rajasthan Vs. Mst. Vidyawati Air 1962 SC 933. 

 In that case, the claim for damages was made by dependents of a person who died in an accident caused by the 

negligence of driver of jeep maintained by the government for official use of the collector of Udaipur while it was 

being taken back from the workshop after repairs.  

 The Rajasthan High Court took the view that the State was liable. The Supreme Court endorsed (carried away) 

the view taken by the High Court.  

 The question of liability of the State again came up for decision before the Supreme Court in Kasturilal Ralia 

Ram Jain vs. State of UP., Air 1965 SC1039.  

 In that case, a partner of Kasturilal Ralia Ram, a firm of Jewelers of Amritsar, went to meerut for selling gold 

and sliver. He was taken into custody at Meerut by police constables on the suspicion of possessing stolen property.  

 He was kept in police lockup and the gold and silver recovered from him on search were kept in the custody of 

police in the Police Malkhana.  

 He was released next day and after sometime silver seized was returned. The gold could not be returned to him 

as the Head-Constable-In charge of Police Malkhana misappropriated it and fled to Pakistan. The suit was filed 

against he Stae of UP. The Supreme Court held that the State was not liable on the view that the tort was committed 

by police officer in the exercise of statutory and delegated sovereign powers. This decision in Kasturilal Ralia Ram 

Jain's case was not satisfactory and also criticized by legal experts.  

 

Vicarious liability of state 
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State of Rajasthan vs. Vidyawati, 1962 

Driver of Government jeep given to collector of Udaipur - killed a person accidently. 

Both Rajasthan H. Court and S. Court held state liable.  

Kasturilal Ralia Ram Jain Vs. State of U.P., 1965 

1. K went Merrut from Amritsar to sell gold and silver jewellery 

2. Police constable arrested and detained . 

3. After investigation, K was released and was graven silver only.  

4. Constable filed to Pakistan with gold. 

5. State was not held liable and was criticized by many jurists. 

6. This judgment was subsequently criticized by many jurists.  

 

Wrongs to Personal Safety and Freedom 

The are following kinds of trespass to person and personal liberty:  

 

a) Battery 

 

A battery is the intentional and direct application of any physical force to the person of another without any lawful 

justification. The least touching of another in anger is battery. Throwing of water, making a person fall down by 

pulling his chair are examples of use of force. However, harm which is unintentional or caused by pure accident is 

not actionable.  

 

CASE LAW Stainley vs. Powell  

In Stainely vs. Powell, Powell who was the member of shooting party that fired at a peasant, but the bullet from 

his gun glanced off a tree and wounded Stainley, the plaintiff. It was held that Powell was not liable.  

 

b) Assault 

When the force has not been actually used but there is merely apprehension in the plaintiff's mind that the force 

may be used against him, this wrong is an assault, Pointing even an unloaded pistol at another may be considered as 

an assault.  
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c) False Imprisonment or Wrong Confinement  

It is a total restraint of the liberty of a person without any lawful excused. Every confinement of the person is an 

imprisonment and if, it has been done without any lawful manner is a false imprisonment. Making of a flase 

complaint the police by the defendants leading to the arrest to the plaintiff, if without justification will make the 

defendant liable for the false imprisonment.  

 

 

d) Malicious Prosecution  

 

It is malicious institution against another of unsuccessful criminal proceeding without any reasonable cause.  If the 

accused succeeds in getting the final decision in his favour, he can file suit for damages on the basis of his 

malicious prosecution.  

 

For the applicability of this tort, the following conditions must exist: 

 There must have been a prosecution of the plaintiff by the defendant. 

 There must have been want of reasonable cause for that prosecution.  

 The defendant must have acted maliciously.  

 The plaintiff must have suffered damages as a result of the prosecution.  

 The prosecution must have terminated in favour of the plaintiff. 

 

e) Defamation  

 

It is false statement affecting the reputation of other without any just cause or excuse. Defamation can be made by 

three methods. 

 Libel : It is representation made in permanent form i.e., writing, printing, pictures etc.  

 Slander : It is publication in a transient form, i.e., spoken works, gestures etc.  
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 Innuendor : It is defamation by way of secondary meaning.  

 

 

For the applicability of this tort, following conditions must exists : 

 Statement must be defamatory.  

 It must be published. It means there must have been the communication of defamatory statement to the person 

 other than the person defamed.  

 The statement must be referred to the plaintiff.  

 The statement is false.  

 

f) Bodily Harm 

This branch of law is comparatively of recent origin. It provides relief when a person may get physical injury not by 

an impact, e.g., by stick, bullet or sword but merely by the nervous shock through what he has seen or heard. 

Causing of nervous shock itself is not enough to make it an actionable tort, some injury or illness must take place as 

a result of the emotional disturbance, fear or sorrow. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Defamation - FALSE statement affecting reputation of other.  

1. Battery - International and direct 
application of (coercion) physical 
force for e.g. Touching in anger 

Stainley vs. Powell 
Member of shooting party fired 
but glanced of tree wounded 

plaintiff. Powell was not held liable.  

Wrong to Personal Safety and Freedom 

3. False imprisonment 
(Wrong Confinement) - 
Confinement of a person  

without any legal or 
lawful 

reasoning.  

4. Malicious prosecution - 
Malicious institution against 

another of unsuccessful 
criminal proceedings 

without any reasonable cause  

 Prosecution of plaintiff 
by defendant maliciously 

case 
B                         A 

Maliciously 
But, A won case 

 Court may allow A to sue B 
for the wrong done by him. 

5. Assault - No actual force,  
but apprehension in plaintiff's  
mind. For e.g. Showing slap 

or unloaded pistol 

5. Nervous Shock 

Latest kind to Tort Includes mental agony No physical harm but Nervous Torture 

6. Bodily Harm 

A willful Act of defendant Causing Physical harm to plaintiff 
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Miscellaneous Case Study  

CS-7 

Anurag, a child, entered the botanical garden of a municipality and consumed some attractive looking but 

poisonous berries. As a result of that, he died. The representatives of the child sued the municipality for Damages. 

Will they succeed ? Give reasons.  

Answer : They will not succeed in case the plants were properly categorized and the municipality took due care to 

warn people of the dangerous nature of the berries. If after this, anyone consumes them, and is harmed by that 

consumption, it is not the responsibility of the municipality.  

 

Remedies in Torts 

 
 

Judicial Remedies 

Three types of judicial remedies are available to the plaintiff in an action for tort namely: (i) Damages or 

Compensation, (ii) Injunction, and (iii) Specific Restitution of Property.  

 

Extra Judicial Remedies 

In certain cases it is lawful to redress one's injuries by means of self-help without recourse to the court. These 

remedies are: 

 

a) Self Defense 

 

It is lawful for any person to use reasonable forces to protect himself, or any other person against any unlawful use 

of force.  

 

7. Defamation 

Slander 
Publication of 
spoken words 

or gestures 

Innuendo 
Secondary meanings 

Libel 
Writing 
Printing 
Picture 
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b) Prevention of Trespass 

 

An occupier of land or any person with his authority may use reasonable force to prevent trespassers entering or to 

eject them but the force should be reasonable for the purpose.  

 

c) Re-entry on Land 

A person wrongfully disposed of land may retake possession of land if he can do so in peaceful and reasonable 

manner.  

 

d) Re-caption of Goods 

It is neither a crime nor a tort for a person entitled to possession of a chattel to take it either peacefully or by the use 

of a reasonable force from one who has wrongly taken it or wrongfully detained it.  

 

e) Abatement of Nuisance  

 

The occupier of land may lawfully abate (i.e. terminate by his own act), any nuisance injuriously affecting it. Thus, 

he may cut overhanging branches as spreading roots from his neighbour's trees, but (i) upon giving notice; (ii) by 

choosing the least mischievous method; (iii) avoiding unnecessary damage. 

 

f) Distreet Damage Feasant 

 

An occupier may lawfully seize any cattle or any chattel which are unlawfully on his land doing damage there and 

detain them until compensation is paid for the damage. The right is known as that of distress damage feasant-to 

distrain things which are doing damage. It is legal seizure and detention of cattle or chattel till compensation is paid 

for the damage.  

 
Remedies in Torts 

Extra Judicial Remedies 
Self defense 
Prevention of Trespass 
Re-entry on land 
RE-caption of goods 
Abetments of Nuisance 
Distress damage feasant 

 
 

Judicial Remedies 

Claim for Damages 
or compensation  

Specific restitution 
of Property 

Injunction 
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The law or the Act prescribes a foxed timeline for instituting / filing any legal 

procedures under the provisions of statue. This law specifies the limit for every 

dispute so as to put an end to litigation in the interest of saving time and money of 

State and General Public. 

The principal on which the law of limitation is based is "Vigilantibuset Non Dormientibus Jura Subveniunt".  i.e. 

the, law aids the diligent (Active) and not the indolent (LAZY). Its purpose is to prevent hearing of claims beyond 

a reasonable time because with passage of time all evidence of the facts may be lost.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Applicability: 

 

 The Act applies to all civil proceedings and some special criminal proceedings which can be taken in a Court of 

law unless its application is excluded by any enactment. 

 

 The Act extends to whole of India except the State of Jammu and Kashmir. 

 

BAR OF LIMITATION [Section 3] 

 

Section 3 of the Act provides that any suit, appeal or application if made beyond the prescribed period of 

limitation, it is the duty of the Court not to proceed with such suits irrespective of the fact whether the plea of 

limitation has been set up in defence or not. The provisions of Section 3 are mandatory. The question whether a 

suit is barred by limitation should be decided on the facts as they stood on the date of presentation of the plaint. It 

is a vital section upon which the whole limitation Act depends for its efficacy. 

 

 

 

 

 

Whenever any party gets 
a right, it also has a remedy. 

Interpretation of Statutes 

"Vigilantibus Non Dorminitibus Jura Subveniunt 

No one can postpone the  
right of remedy. 

The law relating to limitation specifically 
tells the period, till the aggrieved party 

can get remedy.  

Bombay Dying & Manufacturing Co. Ltd.  
Vs.  

State of Bombay (1958) 

LAW OF LIMITATION ACT, 1963 5 
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Q1. Sanjay instituted a suit against Manoj beyond the prescribed period of limitation. Manoj 

didn’t raise the objection that the suit was beyond the period of limitation. The civil court allowed 

the suit for hearing and decreed. Would the decree be treated valid ? Give Reasons. 

A1. Section 3 of the Act provides that any suit, appeal or application made after the expiry of the 

limitation period given under the Schedule shall be dismissed by the court. It is not required that 

the defence should raise a point regarding the expiry of limitation period. Rather it is the duty of 

the court to reject such suit, application and appeal. 

 

In this case, it was the duty of the court to reject the suit. Any decree passed by the court with 

context to a suit which has exceeded the time of limitation will make Limitation Act unfruitful and 

hence not enforceable. 

 

Q2. Mr. Sleepy went to make an application in the court but the same could not be filed as the 

court was closed for a week for summers. The limitation period ended during this week. Please 

guide Mr. Sleepy regarding filing an application. 

 

A2. Section 4 states that if the period of limitation ends on a day when the court is closed, it will 

extend upto the day when the court re-opens. 

 

Limitation Bars Remedy But does not Extinguish Right [Section 27] 

 

The law of limitation only bars the remedy by way of the suit i.e., if the period of limitation expires, the party 

entitled to file a suit for the enforcement of a right is debarred from doing so. However, the original right on which 

the suit was to base is not barred. Thus, limitation only bars the judicial remedy but it does not extinguish the right.  

  

For example, where the recovery of a debt has become time barred by the lapse of the prescribed period limitation, 

the right to the debt is not extinguished. If the debtor, without being aware of the bar of time, pays the debt he 

cannot sue the creditor to refund the money to him on the ground that his claims for the recovery of the debt had 

become time barred.  

 

In simple words, the right of the party to seek legal remedy expires after the expiry of period of limitation. But it 

does not put an end to the rights of the party. Therefore a claim can be settled outside the court even after a period of 

limitation expired. 

 

(Bombay Dying & Mfg. Co. Ltd. v. State of Bombay). 

Thus if a claim is satisfied outside the Court of law after the expiry of period of limitation, that is not illegal.  

 

 

 

 

 

 

 

 

 

 

 

 

 

Section 27 

Parties are advised to 
persuade remedy within 

the given time. 

Law helps vigilant but those who  
sleeps on remedy law doesn't 
help them and let them sleep. 

Limitation period for recovery of 
money is 3 years, after that one has 

a legal right, but remedy is lost.  
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EXTENSION OF TIME IN CERTAIN CASES 

 
 

Doctrine of Sufficient Cause for Extension of Time or  Condo nation of Delay  

 

Meaning: Section 5 lays down that the suit, appeal or application may be admitted by the court even after the expiry 

of prescribed period of limitation, if it is satisfied that the applicant or the appellant has been prevented by some 

sufficient case, from not making the application or preferring the appeal within the prescribed period of limitation. 

 

Applicability & Non – Applicability 

 

The extension under this Section applies only to appeals and applications. It does not apply to suit. 

 

 

 

 

 

 

 

Discretion of Court: It is the Court’s discretion to extend or not to extend the period of limitation even after the 

sufficient cause has been shown. So the court is bound to give extension even after sufficient cause. However, the 

Court shall exercise its discretion judicially and not arbitrary. 

What is sufficient cause? 

The term sufficient cause has not been defined in Limitations Act. It depends on the circumstances of each case and 

no two cases can be treated same. Although following are considered as sufficient causes in judicial 

pronouncements: 

 Illness - Gauri Shankar Vs Kashinath 

 Applicant was confined to bed because of high fever for 4 days, it was sufficient cause.  

 Minority: Minority of applicant is sufficient cause  

 Idiocy or Insanity : is a sufficient cause. 

 Mistake of Counsel : is a sufficient cause. 

 

 

 

 

 

 

 

 

Non applicability in case of suit 

Period of limitation in case of  
suits extends from 3 to 12 years 

Where is in case of appeal not 
extend beyond 6 months + 
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What is sufficient cause and what is not may be explained by the following Judicial observations: 

1. Wrong practice of High Court which misled the appellant or his counsel in not filing the appeal should be 

regarded as sufficient cause under Section 5; 

 

2. In certain cases, mistake of counsel may be taken into consideration in condonation of delay. But such mistake 

must be bona fide; 

 

3. Wrong advice given by advocate can give rise to sufficient cause in certain cases; 

 

4. Mistake of law in establishing or exercising the right given by law may be considered as sufficient cause. 

However, ignorance of law is not excuse, nor the negligence of the party or the legal adviser constitutes a sufficient 

cause; 

 

5. Imprisonment of the party or serious illness of the party may be considered for condonation of delay; 

 

6. Time taken for obtaining certified copies of the decree of the judgment necessary to accompany the appeal or 

application was considered for condoning the delay. 

 

7. Non-availability of the file of the case to the State counsel or Panel lawyer is no ground for condonation of 

inordinate delay (Collector and Authorised Chief Settlement Commissioner v. Darshan Singh and others). 

 

8. Ailment of father during which period the defendant was looking after him has been held to be a sufficient and 

genuine cause (Mahendra Yadav v. Ratna Devi & others) 

 

Persons under Legal Disability [Section 6,7 and 8] 

 

The object of these sections is to extend the period of limitation for the persons suffering from legal disability 

 
 

SECTION 6: 

Applicability: The section applies when the person who can institute suit, file appeal and make application is a 

minor, insane or idiot. 

 Disability covers Minor, Insane or idiot. 

 It applies to suit appeal and application. 

 This section applies only if the disability exists at the time when limitation period starts. (Any subsequent 

disability will not attract this section). 

Note – Minor includes the unborn child in Mothers Womb, but does not include a child who is not yet into 

existence. 

•It extends the period of limitation for a person who is 
insane, minor or idiot.Section 6

•This applies when one out of several persons who can 
file a suit or make an application suffers from disability.Section 7

•This Section is an exception Section 6 and 7 and controls 
both these sections.Section 8
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Provision: If a person is suffering one legal disability and after recovering from it he suffers from another disability, 

then he may file the case after end of all disabilities. 

Example: If Mr Raj is a minor, the period of limitation will start only after he attains the majority. If just before 

attaining majority, he become insane, the period of limitation will start only after he attains majority and becomes 

sane. 

 

SECTION 7 

Section 7 is applicable where several persons are jointly entitled to institute the suit or make an application from 

execution of a decree and out of the several persons, one or some of them are affected by 'legal disability' 

 

Provision of Section: 

If the consent of the person suffering from 

legal disability is not necessary 

The period of limitation will continue running 

as original. 

If the consent of the person suffering from 

legal disability is necessary 

The period of limitation will extend for all 

joint persons and not only against the disable 

person 
 

SECTION 8 

Section 8 is a supplement to section 6 and 7 and controls both these sections. According to Section 8, the period of 

limitation cannot extend beyond three years from the date of cessation of legal disability. However, if the ordinary 

period of limitation computed from the original accrual of the cause of action expires more than 3 years after the 

cessation disability, such period will be allowed.  

 

[SECTION 9] Continuous Running of Time 

While calculating period of limitation every day has to be counted except for the ones which are specifically 

excluded. The specific days to be excluded are: 

In case of Suit The day on which period begins to run. 

In case of Appeal  The day on which period begins to run. 

 The day of pronouncement of judgement. 

 Day of obtaining a copy of decree, order, sentence or judgement.  

In case of 

Application for 

revision or review 

 The day on which period begins to run. 

 The day of pronouncement of judgement. 

 Day of obtaining a copy of decree, order, sentence or judgement.  

In case of 

Application to set 

aside an award 

 The day on which period begins to run. 

 Day if obtaining copy of Award. 

In case of any other 

Application 

The day on which period begins to run. 

 

Death of Party (Section 16): If a person dies before the right to sue arises then the limitation period will 

commence only when the legal representative will come into existence. 

 

Fraud (Section 17) : Where the suit or application is based upon the fraud or mistake of the defendant or 

respondent or his agent the period of limitation shall not begin to run until the plaintiff or applicant has discovered 

fraud or mistake 
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EFFECT OF ACKNOWLEDGEMENT ON THE PERIOD OF LIMITATION [SECTION 18] 

 

Applicability: This section applies if one party against whom certain rights are claimed acknowledge the liability in 

writing before the expiry of limitation period. 

 

Effect: If one party against whom certain rights are claimed gives a valid acknowledgement to another part about 

acceptance of liability, then a fresh period of limitation will commence from the date of acknowledgement. The 

acknowledgement should be a valid acknowledgement. The acknowledgement is a new cause of action and new 

right to sue arises. 

 

 

The essential requisites of a valid acknowledgement are as follows: 

 The acknowledgement must have been made before the expiration of the prescribed period of limitation.  

 The acknowledgement must have been made by the party against whom the rights is claimed.  

 The acknowledgement must be in writing.  

 The acknowledgement is not required to be made to the creditors or the person entitled to the property i.e. it 

may be made to any person, even to a stranger.  

E.g. - A borrows money from B and promises to pay on 1/1/2016. A doesn't paid the amount by due date. The 

debt will become time barred after the expiry of 3 yrs i.e on 31/12/2018. 

Afterwards , A write a letter on 01/03/2019 to B saying that he is wrong that he has not been able to pay to B 
saying that promise to pay the full amount within 3 months. In this case a fresh period of limitation (3 yrs.) shall 

start from 01/03/2019. 

 

EFFECT OF PAYMENT ON ACCOUNT OF DEBT OR OF INTEREST ON LEGACY [SECTION 19] 

 

 Section 19 of Limitation Act stipulates the law for the extension of the period of limitation when part payment of 

the principal amount or payment of interest is made. 

 As per this section, a fresh period of limitation shall be computed from the time when the payment was made.  

 It may be noted that where mortgaged land is in the possession of the mortgagee, the receipt of the rent of produce 

of such land shall be deemed to be a payment.  

 Thus according to this section, a fresh period of limitation become available to the creditor when part payment of 

debt or payment of interest is made by the debtor before the expiration of the period limitation.  

 

According to the explanation appended to this Section: 

 

(a) where mortgaged land is in the possession of the mortgagee, the receipt of the rent or produce of such land shall 

be deemed to be a payment; 

 

(b) ‘debt’ does not include money payable under a decree or order of a court for the purpose of this Section. 

 

ACQUISITION OF OWNERSHIP BY POSSESSION 

Section 25 applies to acquisition of easement. It provides that right to access and use of light or air, way, 

watercourse, use of water or any other easement which have been peaceably enjoyed without interruption for 20 

years (30 years if property belongs to government) shall be absolute. 

 

 

 

 



Jurisprudence, Interpretational & General Laws                                                                                Limitation Act 1963 

 

77 
 

PERIOD OF LIMITATION 

IMPORTANT LIMITATION PERIODS 

• Suits relating to movable property - 3 years. 

• Suits for money payable or money lent - 3 years from the time when the loan rent - 3 years. 

• Suit for arrears of rent - 3 years. 

• Suit relating to contracts - 3 years.  

• Suits for an account and a share out of profits of partnership firm - 3 years. 

• Suits in respect of wage due to seaman - 3 years. 

• Suits in respect of wages due to other employees - 3 years. 

• Suits in respect of price of food or drink sold by a hotel, restaurant, lodging, house etc. - 3 years. 

• Suit for possession of immovable property - 30 years. 

• Suit in respect of compensation tor false imprisonment - 1 year, 

• Suit in respect of compensation for malicious persecution - 1 year. 

• Suit for law permission to appear and defend a suit under summary procedure - 10 years. 

•  Appeal against the sentence of death passed by the session court or by the High Court in exercise of its 

original jurisdiction - 30 days. 

 

CLASSIFICATION OF PERIOD OF LIMITATION 

Depending upon the duration, period of limitation for different purposes may be classified as follows: 

PERIOD OF 30 YEARS 

The maximum period of limitation prescribed by the Limitation Act is 30 years and it is provided only for three 

kinds of suits:- 

• Suits by mortgagors for the redemption or recovery of possession of immovable property mortgaged;  

• Suits by mortgagee for foreclosure; 

•  Suits by or on behalf of the Central Government or any State Government including the State of Jammu and     

Kashmir. 

 

PERIOD OF 12 YEARS 

A period of 12 years is prescribed as a limitation period for various kinds of suits relating to immovable property, 

trusts and endowments. 

 

PERIOD OF 3 YEARS 

A period of three years has been prescribed for suits relating to accounts, contracts, declaratory suits, suits relating 

to decrees and instruments and suits relating to movable property. 

 

PERIOD VARYING BETWEEN 1 TO 3 YEARS 

The period from 1 to 3 years has been prescribed for suits relating to torts and other miscellaneous matters and suits 

for which no period of limitation is provided in the schedule to the Act. 

 

PERIOD IN DAYS VARYING BETWEEN 90 TO 10 DAYS 

The minimum period of limitation of 10 days is prescribed for application for leave to appear and defend a suit 

under summary procedure from the date of service of the summons. 

 

LIMITATION AND WRITS UNDER THE CONSTITUTION 

The subject of limitation is dealt with in entry 13, List III of the Constitution of India. The Legislature may, without 

violating the fundamental rights, enact statutes prescribing limitation within which actions may be brought or 

varying or changing the existing rules of limitation either by shortening or extending time provided a reasonable 

time is allowed for enforcement of the existing right of action which would become barred under the amended 

Statute. 
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The Statute of Limitation is not unconstitutional since it applies to right of action in future. It is a shield and not a 

weapon of offence. 

 

CASE LAWS 

S.NO. CASE NAME PROVISONS 

1 Tilokchand Motichand v. 

H.P. Munshi 

The State cannot place any hindrance by prescribing a period of 

limitation in the way of an aggrieved person seeking to approach the 

Supreme Court of India under Article 32 of the Constitution. To put 

curbs in the way of enforcement of Fundamental Rights through 

legislative action might well be questioned under Article 13(2) of the 

Constitution. It is against the State action that Fundamental Rights are 

claimed). 

2 State of M.P. v. Bhai Lal 

Bhai 

The Limitation Act does not in terms apply to a proceeding under 

Article 32 or Article 226 of the Constitution. But the Courts act on the 

analogy of the statute of limitation and refuse relief if the delay is more 

than the statutory period of limitation 

 

3 Tilokchand Motichand v. 

H.P. Munshi 

Where the remedy in a writ petition corresponds to a remedy in an 

ordinary suit and latter remedy is subject to bar of a statute of 

limitation, the Court in its writ jurisdiction adopts in the statute its own 

rule of procedure and in absence of special circumstances imposes the 

same limitation in the writ jurisdiction. If the right to property is 

extinguished by prescription under Section 27 of the Limitation Act, 

1963, there is no subsisting right to be enforced under Article 32 of the 

Constitution. In other case where the remedy only, not the right, is 

extinguished by limitation the Court will refuse to entertain stale claims 

on the ground of public policy 

 

SOME PRACTICAL QUESTIONS 

1. Hotel Maal arranged food, etc., for a marriage party of Richie consisting of 60 persons on 30 th June, 
2000 at the rate of Rs. 200 per person. Rs. 10,000 remained unpaid. Advise Hotel Maal about the period of 
limitation for filing a suit. 

Answer: The Limitation Act, 1963 prescribes different periods of limitation for suits, appeals and 
applications. The prescribed limitation period has been envisaged in the Schedule appended to the said 
Act: Part (I) of the Schedule stipulates period of limitation for suits relating to contracts. In case of a suit for 
the price of food or drink sold by the keeper of a hotel, travel or lodging house, the period of limitation 
prescribed there under is three years from the date when the food or drink is delivered. In the light of the 
legal provisions stated above, Hotel Maal can file a suit for the recovery of unpaid money within a period of 
3 years commencing from 1st July, 2000. 

2. On 31st December, 1995, Bubly took loan from Ghanshyam. On 16th June, 1999,Bubly made only part 
payment. After that no payment was made. Ghanshayam subsequently filed a suit against Bubly for 
recovery of the debt after the expiry of two years from the date of part payment. Is the suit maintainable? 

Answer: Part payment is acknowledgement by conduct, but under Section 19 of the Limitation Act it should 
be made before the expiry of the period of limitation. A fresh period of limitation is available only when part 
payment is made within the period of limitation. In the present problem, part payment of Bubly is made after 
the expiry of limitation period. Therefore, fresh period of limitation will not be available to Ghanshayam. The 
suit filed by Ghanshayam is not maintainable. 
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3. Sanjay instituted a suit against manoj beyond the prescribed period of limitation. Manoj did not raise the 
objection that the suit was beyond the period of limitation. The civil court allowed the suit for a hearing and 
decreed. Would the decree be treated valid in such suit? Give reasons. 

Answer: Section 3 of the Limitation Act, 1963 provides that any suit, appeal, or application if made beyond 
the prescribed period of limitation shall be dismissed, although limitation has not been set up as a defence. 
It is the duty of the Court not to proceed with such suits irrespective of the fact whether the plea of limitation 
has been raised or not by the defendant. Section 3 of the Limitation Act is mandatory. The Court can suo 
motto take note the question of limitation. The question whether a suit is barred by limitation should be 
decided on the facts as they stood on the date of presentation of the plaint. The effect of Section 3 is not to 
deprive the Court of its jurisdiction. Therefore the decision of a Court allowing a suit which has been 
instituted after the prescribed period of limitation is not vitiated for want of jurisdiction. A decree passed in a 
time barred suit is not a nullity. Hence the decree is valid in this case. 

4. On 31st December, 1997 Suresh took a loan of Rs. 10,000 from Umesh. He paid Rs. 2,000 to him on 16 ,h 
June, 2001 towards part-payment. After that, Umesh did not receive any amount from Suresh. 
Subsequently, Umesh instituted a suit for recovery of the dues from Suresh after the expiry of two years 
from the date of last part-payment. Decide whether Umesh will succeed in his suit. 

Answer: The problem in question is governed by Section 19 of the Limitation Act, 1963. Here in this 
problem two issues are raised. 

(i) whether part-payment is an acknowledgement of payment, and 

(ii) Whether a fresh period of limitation is available. 

Under Section 19 of the Limitation Act, 1963 it is provided that where payment on account of a debt or of 
interest on a legacy is made before the expiration of the prescribed period of limitation by the person liable 
to pay the debt or legacy or by his agent duly authorized in this behalf, a fresh period of limitation shall be 
computed from the time when the payment was made. Part payment is acknowledgement by conduct, but 
as per Section 19 of the Limitation Act it should be made before the expiry of the period of limitation. A 
fresh period of limitation is available only when part payment is made within the period of limitation. 

In this problem, part-payment has not been made within the period of limitation. Therefore, fresh period of 
limitation will not be available to Umesh. The suit filed by Umesh is not maintainable. 

5. Ashwani has taken Rs. 5,000 as a loan from Bhushan and has promised to return the loan amount within 
one year, Ashwani failed to return the Ioan amount within the stipulated period, but he has written a letter’ 
to Bhushan that the would pay the amount within a month. Whether the period of limitation will start after 
expiry of one year or from the date when Bhushan received the letter? Give reasons. 

Answer: In the present case, the period of limitation will start from the date when Bhushan received the 
letter. It will not start after the expiry of one year. Section 18 of the Limitation Act deals with the effect of 
acknowledgment of liability in respect of property or right on the period of limitation. The following 
requirements should be present for a valid acknowledgement as per Section 18. 

(i) There must be an admission or acknowledgement; 

(ii) Such acknowledgement must be in respect of any property or right; 

(iii) It must be made before the expiry of period of limitation; and 

(iv) It must be in writing an signed by the party against whom such property or right is claimed. 

If all the above requirements are satisfied, a fresh period of limitation shall be computed from the time when 
the acknowledgement was signed. 
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6. Arpit took a debt of Rs. 10,000 from Bharat on January, 1998 and promised to pay by 31st December, 
2003. He could not pay such debt within the stipulated time. On 1st December, 2006, Arpit paid Rs. 500 as 
interest against such debt to Bharat against receipt. Bharat filed a suit against Arpit to recover such debt on 
15th December, 2008. Whether the suit filed by Bharat is within the period of limitation? Decide with reasons 
citing relevant provisions of the law. 

Answer: The given problem relates to Section 19 of the Limitation Act, 1963. Section 19 provides that 
where payment on account of a debt or of interest on a legacy is made before the expiration of the 
prescribed period by the person liable to pay the debt or legacy or by his agent duly authorized in this 
behalf, a fresh period of limitation shall be computed from the time when the payment was made. 

Provided that, save in the case of payment of interest made before the 1st day of January, 1928, an 
acknowledgment of the payment appears in the handwriting of, or in a writing singed by, the person making 
the payment. 

In the present problem the limitation period for Bharat to file a suit to recover a debt from Arpit expired on 
31st December, 2006. But Arpit paid interest amount on 1st December, 2006 i.e. before the expiry of the 
limitation period. In view of the provisions of Section 19, Bharat is entitled to a fresh period of limitation of 
three years from the date of payment of interest by Arpit. Therefore, the suit filed by Bharat on 15 th 
December, 2008 is within the period of limitation. 
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Introduction  

 The Criminal Procedure Code, 1973 is the general law relating to criminal procedures.  

 The Code prescribes the procedure for the trail of offences specified in the Indian Penal Code, 

1860. 

 The main object of Criminal Procedure Code is to supplement the substantive law contained in 

Indian Penal Code, by prescribing the suitable procedure.  

 It is an Act to consolidate and amend the law relating to the procedure to be followed in 

apprehending the criminals, investigating the criminal cases and their trial before the Criminal 

Courts 

 It’s object is to provide a machinery for determining the guilt of and imposing punishment on 

offenders under the substantive criminal law, for example, the Indian Penal Code (I.P.C.). The 

two Codes are to be read together. 

 

 

 

 

 

 

 
 

IMPORTANT DEFINITIONS 

"Offence"  

 
means any act or omission made punishable by any law for the time being in force. [Section 2 (n)] 

Indian Penal Code defines "offence" denotes a thing made punishable by the Code. [Section 40] 
 

General Law Deals with  
Criminal Procedures 

Trial of offences Sub-ordinate to  
Indian Penal Code, 1860 

Criminal Procedure Code, 1973 

THE CODE OF CRIMINAL PROCEDURE,1973 6 
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Mens rea means a guilty mind. The fundamental principle of penal liability is embodied in the maxim 

actus non facit ream nisi mens sit rea. The act itself does not constitute guilt unless done with a guilty 

intent. Thus, unless an act is done with a guilty intention, it will not be criminally punishable. 
 

  

The general rule to be stated is "there must be a mind at fault before there can be a crime".  
 Illegal act i.e.; Actus Reas 

 

It means physical committing of an offence.  
 

For e.g. if A kills B and A had an intension to kill B then it's a murder. If A had no intension to kill B 

it is not murder.  

 
 

 
  

 A "bailable offence" means an offence which is shown as bailable in the First Schedule or 

which is made bailable by any other law for the time being in force. 

 

 "Non-bailable" offence means any other offence. 
 

 "Cognizable offence" means an offence for which, and "cognizable case" means a case in 

which, a police officer may, in accordance with the First Schedule or under any other law for 

the time being in force, arrest without warrant.  [Section 2(c)] 

 

 "Non-cognizable offence" means an offence for which, and "non-cognizable" case means a 
case in which, a police officer has no authority to arrest without warrant. Thus, a non-

cognizable offence needs special authority to arrest by the police officer. [Section 2(l)] 

 

Cognizable offence Non-Cognizable offence 

More serious  Before Arrest 

Right Discretion of court 

Non-Cognizable offences Cognizable offences 

By Any Court By High Court or court of session 

 

What is Bail ? 

 

The word bail is not defined under the code. But Section 436 states  
that bail means temporary release of accused from the legal custody 

 and entrusting them to private custody where the private custodian  

becomes a surety to produce the accused whenever needed. 

Types of 
Offence

On the basis 
of grant of 

bail

Bailable 
Offence

Non Bailable 
Offence

On the basis 
of grant of 

Warrant

Cognizable 
Offence

Non 
Cognizable 

Offence
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In simple words, Bail means the temporary release of an accused from the custody of law. The person 

who applies for bail of the other person is held responsible to produce the accused whenever needed. 

 

Concept of Anticipatory Bail (Section 438) 

 Anticipatory Bail means grant of bail before arrest in connection with non-bailable 
offences.It gives immunity (protection) against imminent arrest. 

 

 
 

Features: 

 

 Anticipatory Bail is granted to a person who apprehends arrest for committing a non-bailable 

offence. 
 

 It is granted before the arrest. 

 

 Application for grant of anticipatory bail is made to High Court or Court of sessions. 

 

 Grant of Anticipatory Bail is discretion of the court. 
 

 An opportunity of hearing must be given to the oppose party before granting anticipatory bail. 

 

 An anticipatory bail is not granted in case of bailable offence, as in that case getting a bail is 

matter of right and therefore no anticipatory bail needed. 

 

Bailable Offence Non-Bailable Offence 

First schedule Other than Bailable 

Less serous  More Serious 

Non cognizable Cognizable 

Bail is a right Anticipatory bail at the discretion of court 

 

 

 

 

 

 

 

Bail [Section 436 Anticipatory Bail [Section 438)  

After Arrest Before Arrest 

Right Discretion of court 

Non-Cognizable offences Cognizable offences 

By Any Court By High Court or court of session 

 

 

 

 

 

 

 

Offence 

Essential Elements of Bail 

Guilty Surety and Security  Arrested Released 
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CS - 1 

Mr. Sanjay Dutt moves an application before the Judicial Magistrate of First Class of the area for 

grant of anticipatory bail in connection with a bailable offence. Will the magistrate be competent to 
grant him anticipatory bail? Decide.  

 

Answer : If a person anticipates being arrested on an accusation of having committed a non-bailable 
offence, he may apply to High Court or the court of Session for obtaining a bail; and that court may, if 

it thinks fit, direct that in the event of such arrest, he shall be released on bail.  

 
The Magistrate would be competent to grant him regular bail, but he does not have power in this case.  

Hence, the Magistrate is not competent to grant an anticipatory bail to Sanjay Dutt.  

 

CS - 2 
Mr. Salman Khan moves an application for anticipatory bail before a judicial Magistrate (1st class) of 

the area, for a bailable offence. Can he get anticipatory bail? 

 
Answer : No, Mr. Salman Khan cannot get anticipatory bail from the Judicial Magistrate (1st class) of 

the area. Section 438, Cr. P.C. 1973, provides that anticipatory bail can be granted in a non-bailable 

offence either by the High Court or the Court of Sessions.  

 

"Complaint" means any allegation made orally or in writing to a  Magistrate, 

 with a view to his taking action under this Code, that some person, whether  

known or unknown, has committed an offence, but it does not include 
 a police report.  [Section 2(d)] 

 

A complaint in a criminal case is what a plaint is in a civil case.The requisites of a complaint are: 

 

 
 

There is no particular format of a complaint. A petition addressed to the Magistrate containing an 

allegation that an offence has been committed, and ending with a prayer that the culprit be suitably 
dealt with is a complaint. (Mohd. Yousuf v. Afaq Jahan) 

 

Inquiry - It means every inquiry other than a trial, conducted under this Code by a Magistrate or 
Court. [Section 2(g)] 

— the inquiry is different from a trial in criminal matters; 

— inquiry is wider than trial; 
— it stops when trial begins. 

 

 

 
 

 

 
 

An oral or written allegation

Some person known or unknown has committed an 
offence

It must be made to magistrate.

It must be made with an object that he should take an action.
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Pleader -  

 
With reference to any proceedings in any Court, it means a person authorised by or under any law for 
the time being in force, to practise in such Court and includes any other person appointed with the 

permission of the Court to act in such proceeding. [Section 2(q)] 

 
Public Prosecutor - A "public prosecutor" means any person appointed under Section 24, and 

includes any person acting under the directions of a Public Prosecutor. [Section 2(u)] 

 
Public prosecutor, though an executive officer is, in a larger sense, also an officer of the Court and he 

is bound to assist the Court with his fair views and fair exercise of his functions. 

 

"Summons case" means a case relating to an offence and not being a warrant case. [Section 2(w)] 
 

"Warrant case" means a case relating to an offence punishable with death, imprisonment for life or 

imprisonment for a term exceeding two years. [Section 2(x)]. 
 

STAGES OF CRIMINAL CASE 

 

First Stage – Investigation 
 It means the proceedings where evidences are collected and offences are investigated.  

 Investigation is done by police and after investigation a report is submitted to the court 

which carries out the inquiry.  

 In general, investigation is a process of collecting evidences. 

Investigation process consists of the following steps:  

1. Proceeding to the sport.  

2. Ascertainment of facts and circumstances.  

3. Discovery and arrest of the suspected person.  

4. Objective is collection of evidence.  

Second Stage – Inquiry 

 Conducted after investigation. 

 An inquiry is conducted to find out whether an offence was committed by the offender and 

whether he should be put on trial or not. 

 Always conducted by court or magistrate. 

 

 

Investigation Inquiry Trial
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Third Stage - Trial 

 

This word is not defined under the Act. It simply means a legal 

proceeding to decide about the guilt or innocence of the accused. 

The end result of trial is acquittal or conviction. Trial is to be 

conducted by Magistrate or any court. 

 

The 3 Stages 

 The first stage is reached when a police officer either on his own or under orders of magistrate 

investigates into a case (sec 202).  

 If he finds that no offence is committed, he submits his report to the magistrate who will drop 

proceedings.  

 But if he is of different opinion then begins the second stage.  

 The second stage inquiry and third stage of trail. 

 The magistrate may deal with a case himself either accuse the convict or discharge him.  

 

CLASSES OF CRIMINAL COURTS 

 

POWERS OF CRIMINAL COURTS 

As per section 28 and 29 of the code the court can impose fine or give imprisonment as follows: 

Status of the Court Fine Imprisonment 

Supreme Court / 

High Court 

Can impose any amount of fine as 

prescribed under law 

Can sentence any period of 

imprisonment as prescribed under law 
including death sentence. 

Session Judge / 

Additional Session 

Judge 

Can impose any amount of fine as 

prescribed under law 

They may pass any sentence authorised 

by law. Though death sentence passed 
by it is subject to approval of High 

Court. 

Assistant Session 

Judge 

Can impose any amount of fine as 

prescribed under law 

They may pass any sentence authorised 

by law upto 10 years. 

Chief Judicial 

Magistrate / Chief 

Can impose any amount of fine as 

prescribed under law 

They may pass any sentence authorised 

by law upto 7 years. 

Executive
Magistrat

es
Judicial 

Magistrates

of the 
second 

class

Metropolitan

Magistrate

Courts of

Session

High Court
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Metropolitan 

Magistrate 

Magistrate of the 

First Class / 

Metropolitan 

Magistrate 

Can impose any amount of fine as 
prescribed under law upto Rs. 

10000/- 

They may pass any sentence authorised 
by law upto 3 years. 

Magistrate of the 

Second Class 

Can impose any amount of fine as 
prescribed under law upto Rs. 

5000/- 

They may pass any sentence authorised 
by law upto 1 year. 

 

Imprisonment in default of fine – Applicability 

The Court has imposed fine on a person AND the person is unable to pay that fine. 

Action taken by the Court 

The court can pass imprisonment order in place of fine. The maximum period of imprisonment can be 

1/4th of the total limit of imprisonment that can be imposed by the court. 

 

 

 

 

 

 

CS - 3A 

Mr. Shiny Ahuja is convicted under Section 379 of the Indian penal Code, 1860 for an offence 

punishable with imprisonment which may extend to three years. He is sentenced to undergo 

imprisonment for three years and to pay a fine of Rs. 1,000. In default of payment he is ordered to 

serve imprisonment for one year more. Mr. Shiny Ahuja wants to prefer an appeal against this 

judgment. Advise him.  

Answer : Mr. Shiny Ahuja in this case, is sentenced to imprisonment of three years and is imposed 

a fine of rupees one thousand for his offence. In case he fails to pay the fine, he is sentenced to 

further imprisonment for a year he wishes to appeal against the judgment.  

 This case is covered by Section 30 of he Code of Criminal Procedure, 1973, which provides 

that the magistrate is entitled to award additional imprisonment is case of non-payment of fine. 

However, these powers are limited to certain extents.  

 The magistrate cannot cross the limits regarding the period of imprisonment he can subject the 

accused to, provided in Section 29 of the Code.  

 Moreover, he cannot give such a punishment is excess of one-fourth of the term of original 

punishment of imprisonment decided by him.  

 Hence, in this case, on-fourth of three years of thirty-six months would be nine months.  

 Therefore, Mr. Shiny Ahuja cn appeal against the magistrate's order.  

CS - 3B - Magistrate of the first class passes a sentence of imprisonment for a term of three years 

with a fine of Rs. 5,000 and in lieu of non-payment thereof, an additional imprisonment for another 

one year the convict feels aggrieved by the sentence.  

Section 30 - Punishment in lieu of fine 

Imprisonment in 
lieu of fine 

1/4th of total 
imprisonment i.e. 

power of court 

Original 
imprisonment  

Imprisonment  
for non 

Payment of fine  

Total 
imprisonment 
power of court  

(+)  
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i) Has the convict any right to appeal against this sentence? 

ii) Will the situation change, if the sentence is passed by the court of a Chief JHudicial Magistrate 

(CIM)? Give reasons in support of your answer.  

Answer : Under Section 29 of the Code of Criminal Procedure, 1973, a Magistrate of First class 

has the right to pass a sentence of imprisonment not exceeding a period of three years.  

 Hence, in the first case, the convict has a right to appeal against the sentence, as the term of the 

sentence crosses this limit.  

 However, had the sentence been passed by a Chief Judicial Magistrae (CJM) it would have 

been valid and the convict would have had no right to appeal against it, as the CJM has the 

right to pass a sentence of imprisonment not exceeding a period of seven years.  

 

COMPLAINT / FIRST INFORMATION REPORT / INFORMATION TO POLICE / POLICE 

REPORT 

Complaint An information given by a person to the magistrate orally or in writing 

regarding commitment of an offence by any person. 

Police Report Police Report is a report forwarded by police to the magistrate. 

First Information 

Report (FIR) 

When any person is aware of any cognizable offence, he shall give 
information about it to the police and get it recorded in the form of FIR. 

Information to Police Where any person is aware of any non-cognizable offence, , he shall give 

information about it to the police and get it recorded in a particular book 
prescribed by state government. 

 

Arrest of a Person 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Preventive Arrest 

Arrest of a Person 

Section 41 Section 42 Section 43 Section 44 

Arrest before 
Committing 

Crime 

No 
unreasonable 

detention 

Non Preventive 
Arrest 

Or 
Arrest without 

warrant 

Arrest on 
refusal to 
give name 

and residence 

Arrest by 
Private 
Person 

Arrest by 
Magistrate 

By Policy only 

No detention 
beyond 24 hours 

Wider Power then 
Police officer 

Desserted from 
armed forces 

Proclaimed as 
offender 

Cognizable 
offence Proclaimed 

offender 

Section 45 

Arrest of 
Person of 

armed 
forces 

Committed 
cognizable 

offence in his 
presence 

Army person 
does an act 

off duty 

Housebreaking 

Requisition has been received for 
cognizable offence from other police 

station  

Breach of order by 
released Convict 

In Possession of 
stolen property 

Obstruction to 
public officer 
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1. Preventive Arrest 

 A person may be arrested even before committing a crime, it is known as preventive arrest.  

 In this arrest the offender can be arrested only by police with a lawful authority.  

 Hence the arrested person can't be detained for an unreasonable long time even by the police.  

 

2. [Section 41] Non - Preventive Arrest or Arrest without Warrant 

Section 41 of the Criminal Procedure Code lays down the circumstances in which police officer 

may arrest a person without warrant.  

 As per this, following person can be arrested by a Police Officer without warrant: 

1. Who has been concerned in any cognizable offence.  

2. Who has any implement of housebreaking without any excuse or justifications.  

3. Who has been proclaimed as an offender either under this code or by order of the State 

Government.  

4. Who has committed any act at any place out of India which, if committed in India, would 

have been punishable as an offence, and for which he is liable to be apprehended or 

detained in custody in India.  

5. Who being released convict commits any breach of any rule.  

6. In whose possession anything is found which may reasonably or suspected to be stolen 

property.  

7. Who obstructs a police officer while in the execution of his duty, or who has escaped, or 

attempts to escape, from lawful custody.  

8. Who is suspected of being a deserted from the Armed Forces of the Union.  

9. For whose arrest any requisition, whether written or oral, has been received from another 

Police officer, provided that the requisition specifies the person to be arrested and the 

offence or other causes for which the arrest is to be made it appears there from that the 

person might lawfully be arrested without a warrant by the officer who issues the 

requisition.  

 

 

CS - 4A 

A requisition is received by the sub-inspector of a police station from another police station to 

arrest Suman in connection with the commission of a non-cognizable offence. Can the sub-

inspector arrest Suman? 

Answer : According to the Code of Criminal procedure, 1973, Section 2, a 'non-cognizable 

offence' is an offence for which the perpetrator (Committer, culprit, criminal, wrongdoer, offender) 

cannot be arrested without a warrant.  

 These are bailable as they are not of as serious a nature as the cognizable offences, an example 

of which is petty theft.  

 In this case, the requisition says that Suman is to be arrested for the commitment of a non-

cognizable offence. Hence, the sub-inspector cannot arrest Suman.  
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[Section 42] Arrest on Refusal to Give Name and Residence 

If any person who is accused of committing a non-cognizable offence doesn't give his name, 

residence or gives a name and residence which the police officer feels to be false, he may be taken 

into custody.  

 However, such person can't be detained beyond 24 hours if his true name and address cannot 

be ascertained or fails to execute a bond or furnish sufficient sureties. In that  event he shall be 

forwarded to the nearest Magistrate having Jurisdiction. 

 

[Section 43] Arrest by a Private Person 

A private person may arrest or cause to be arrested any person who in his presence commits a non-

bailable or cognizable offence or who is a proclaimed offender.  

 

[Section 44] Arrest by a Magistrate 

A magistrate may arrest or cause to be arrested any person who in his presence commits a non-

bailable or cognizable offence or who is proclaimed offender. The power of magistrate is wider 

than a police officer, so a magistrate may issue an arrest warrant against any person or arrest.   

 

[Section 45] Arrest of Person of Armed Forces 

A Magistrate can't issue an arrest warrant against a person of armed force who has committed any 

offence while discharging his official duties. So, if the armed person has committed any offence 

off duty then he can be arrested.  

 These persons can be arrested for the offences committed on duty only if the approval from 

Central Government is taken.  

 

Arrest how made- (Section 46) 

The Section authorises a police officer or other person making an arrest to actually touch or 

confine the body of the person to be arrested. 

 

It does not give a right to cause the death of a person who is not accused of an offence punishable 

with death sentence or life imprisonment. 

 

Section 48 authorises a police officer to pursue the offender in to any place in India for the purpose 

of effecting his arrest without warrant. Ordinarily, a police officer is not at liberty to go outside 

India and to arrest an offender. 

When a person is arrested under a warrant, Section 76 becomes applicable, and when he is arrested 

without a warrant, he can be kept into custody for a period not exceeding 24 hours, and before the 

expiry of that period he is to be produced before the nearest Magistrate, who can under Section 

167 order his detention for a term not exceeding 15 days, or he can be taken to a Magistrate, under 

whose jurisdiction he is to be tried, and such Magistrate can remand him to custody for a term 

which may exceed 15 days but not more than 60 days. 
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SUMMONS AND WARRANTS 

 
The general processes to compel appearance are: 

 

(1) Summons (Section 61) 
(2) Warrants (Section 70) 

 

SUMMONS - A summon is issued either for appearance or for producing a document or thing which 
may be issued to an accused person or witness. 

 

Essentials of Summons: 

 

 It should be in writing. 

 It should be in duplicate. 

 It should be signed by presiding officer. 

 It contains seals of Court. 

 It should be clear and specific. 

 It should mention exact day, date, time when the person /documents to be presented. 

 The person to whom it is addressed, should be ascertained. 
 

Service of summons 

 

Summon to be served to a person As per section 62, a summon to be served by a police officer / 

an officer of court / other public servant if practicable to 

served personally. 

Summon on corporations As per section 63, a summon can be served on the secretary / 
local manager, other principal officer of the corporations. 

Summons if the concerned person is 

not found 

As per section 65, a summon can be served to the male adult 

of the family if the concerned person is not found. 

If no one is found at the home or 
household 

As per section 65, if no one is found at home then affix the 
duplicate copy of summon to conspicuous part of the home or 

household where the summoned person ordinarily resides. 

Summon in case of Government 
Employee 

A summon shall ordinarily be sent to the Head of Office in 
which such person is employed. 

 

WARRANTS – A warrant is described as a legal document issued by a judge or magistrate, which 

empowers a police officer to make an arrest, search or seize premise. 
 

Requisites of a Warrant 

 
1. It must be in writing. 

2. It must bear the name and designation of the person who is to execute it; 

3. It must give full name and description of the person to be arrested; 

4. It must state the offence charged; 
5. It must be signed by the presiding officer; and 

6. It must be sealed. 

 
Under Section 76 the police officer or other person executing the warrant of arrest shall (subject to the 

provisions of Section 71 as to security) bring the person arrested before the Court without unnecessary 

delay provided that such delay shall not in any case exceed 24 hours exclusive of the time necessary 

for the journey from the place of arrest to the Magistrate’s Court. 
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SEARCH WARRANT 

 

A search warrant can be issued only in the following cases: 

 

 Where the Court has reason to believe that a person summoned to produce any document or 

other thing will not produce it 
 

 Where such document or other thing is not known to the Court to be in the possession of any 

person. 

 

 Where a general inspection or search is necessary. However, a search warrant may be general 
or restricted in its scope as to any place or part thereof. 

 

INFORMATION TO THE POLICE AND THEIR POWERS TO INVESTIGATE 

   

INFORMATION IN COGNIZABLE CASES 

Every information relating to the commission of a 

cognizable offence, if given orally to an officer in 

charge of a police station, shall be reduced to writing 

by him. 

Every such information shall be signed by the person 

giving it and the substance thereof shall be entered in 
a book kept by such officer in such form as may be 

prescribed by the State Government in this behalf. 

The above information given to a police officer and 

reduced to writing is known as First Information 

Report (FIR). 

In case of a cognizable offence the police officer 

may conduct investigations without the order of a 

Magistrate. 

Any person aggrieved by a refusal on the part of 

an officer in charge of a police station to record the 

information may send the substance of such 

information in writing to the Superintendent of 

Police concerned who if satisfied that such 

information discloses the commission of a 
cognizable offence shall either investigate the case 

himself or direct an investigation to be made by any 

police officer subordinate to him. 

 INFORMATION IN NON-

COGNIZABLE CASES 

When information is given to an officer 

in-charge of a police station of the 
commission within the limits of such station 

of a non-cognizable offence, he shall enter or 

cause to be entered the substance of the 
information in a book to be kept by such 

officer in such form as the State Government 

may prescribe in this behalf and refer the 

informant to the Magistrate. 

The police officer is not authorised to 

investigate a non-cognizable case without the 

order of Magistrate. 

Where a case relates to two or more offences 

of which at least one is cognizable, the case 

shall be deemed to be a cognizable case, 
notwithstanding that the other offences are 

non- cognizable. 

 

 

PREVENTIVE ACTION OF THE POLICE AND THEIR POWERS TO INVESTIGATE 

 

Preventive Action taken by Police 

 

If the police officer receives the information of a design to commit such an offence, he can 
communicate such information to his superior police officer and to any other officer whose duty it is 

to prevent or take cognizance of the commission of any such offence. The police officer may arrest 

the person without orders from Magistrate and without a warrant if the commission of such offence 
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cannot be otherwise prevented The arrested person can be detained in custody only for 24 hours 

unless his further detention is required under any other provisions of this Code or of any other law. 

 

Inspection of weights and measures 

 

Any officer incharge of the police station may without a warrant enter any place within the limits of 
such station for the purpose of inspecting or searching for any weights or measures or instruments for 

weighing, used or kept therein, whenever he has reason to believe that there are in such place any 

weights, measures or instruments for weighing which are false, and if he finds in such place any false 
weights, measures or instruments he may seize the same and shall give information of such seizure to 

a Magistrate having jurisdiction.  

 

Power to Investigate in case of cognizable offence: 

 

In case of a cognizable offence the police officer may conduct investigations without the order of 

Magistrate. 
 

Search by Warrants 

 
If the police officer has reason to believe that anything necessary for the purpose of an investigation 

may be found. The officer acting under this sub-section must record in writing his reasons for making 

of a search. But, the illegality of search will not affect the validity of the articles or in any way vitiate 

the recovery of the articles and the subsequent trial. 
 

POWERS OF MAGISTRATE 

 

Cognizance of an offence by Magistrate 

 

Any Magistrate of first class and of the second class specially empowered may take cognizance of an 

offence upon: 
 

(1) receiving a complaint of facts constituting such offence; 

(2) a police report of such facts; 
(3) information received from any person other than a police officer; 

(4) his own knowledge that such offence has been committed. 

 

PROCLAMATION AND ATTACHMENT 

 

Where a warrant remains unexecuted, the Code provides for two remedies: 

 
Issuing a Proclamation: If a Court has reason to believe that any person against whom a warrant has 

been issued by it has absconded or is concealing himself so that such warrant cannot be executed, the 

Court may publish a written proclamation requiring him to appear at a specified place and at a 
specified time not less than 30 days from the date of publishing such proclamation. (Section 82) 

 

Attachment of Property: While issuing proclamation, the Magistrate must record to his satisfaction 
that the accused has absconded or is concealing himself. The object of attaching property is not to 

punish him but to compel his appearance. 

 

LIMITATION FOR TAKING COGNIZANCE OF CERTAIN OFFENCES 

 

In general, there is no limitation of time in filling complaints under the Code. But delay may hurdle 

the investigation. Except as otherwise specifically provided in the Code, no Court shall take 
cognizance of an offence after the expiry of the period of limitation mentioned below: 
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(a) six months, if the offence is punishable with fine only. 

 

(b) one year, if the offence is punishable with imprisonment for a term not exceeding one year; and 
 

(c) three years, if the offence is punishable with imprisonment for a term exceeding one year but not 

exceeding three years. 
 

Commencement of the period of limitation 

 

 The period in relation to an offender commences on the date of the offence; 
 

 If the commission of the offence was not known to the person aggrieved or to the police 

officer, the first day on which either such offence comes to the knowledge of such person or 

to any police officer, whichever is earlier; 

 

 Where the identity of the offender is not known, the first day on which such identity becomes 
known either to the person aggrieved or the police officer whichever is earlier. 

 

Continuing offence — In the case of a continuing offence, a fresh period of limitation begins to run at 
every moment during which the offence continues. (Section 472) 

 

Extension of period of limitation — The Court may take cognizance of an offence after the expiry of 
the period of limitation if it is satisfied that (i) the delay is properly explained or (ii) it is necessary to 

do so in the interests of justice. (Section 473) 

 

 
 

SUMMARY TRIALS 

 
Summary trial means the "speedy disposal" of cases. By summary cases is meant a case which can be 

tried and disposed of at once. They are comparatively simpler cases. 

 

Cases which can undergo Summary Trials 

 

Following cases can undergo summary trials –  

 
1. Cases which relate to offences punishable with imprisonment upto 2 years. 

2. Cases where the value of prosperity does not exceed Rs. 20000/-. 

 
 

 

Who can conduct Summary Trials ?  

 
Any Chief Judicial Magistrate; 

Any Metropolitan Magistrate 

Magistrate of First Class (If specially empowered) 
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SOME PRACTICLE QUESTIONS 

1. An information is given to the in-charge of police station against Rahul, a small trader, that he has 

committed a non-cognizable offence of fraudulent use of false weights and measures. The in-charge 
of police station, after entering the substance of the information in the Daily Diary kept at the police 

station, commences investigation without the order of the magistrate. Rahul objects to this action of 

the police. Will the objection of Rahul be sustained? 

Answer: The objection of Rahul will be sustained. Under Section 155 (2) of Code of Criminal 

Procedure, 1973, a police officer cannot investigate a non-cognizable offence without the previous 

order of the Magistrate. Section 155(2) lays down that "no police officer shall investigate a non-
cognizable case without the order of Magistrate having power to try such case or commit the case for 

trial." 

In this problem the police officer investigates without the order of Magistrate. Section 155(2) of the 

Code of Criminal Procedure is a mandatory provision and non-compliance of this mandatory 
provision by the police may also be considered as violative of Article 21 of the Constitution. This was 

the opinion of Calcutta High Court in Subodh Singh v, Srate In view of this, Rahul's objection is legal 

and will be sustained. 

2. Sohan is tried summarily by the metropolitan magistrate on the charge of committing theft and is 

sentenced to undergo imprisonment for a period of four months Can Sohan challenge the decision? If 

so, on what grounds? 

Answer: Under Section 260 of the Criminal Procedure Code, 1973, a Chief Judicial Magistrate has 

been authorized to try summarily any one or all the offences stipulated therein. The offences 

stipulated under Section 260 of the Code inter alia include theft under Section 379, 380 or 381 of the 

Indian Penal Code where the value of the property stolen does not exceed two hundred rupees. 

The Code also provides under Section 262(2) that no sentence of imprisonment exceeding three 

months shall be passed in the case of any conviction in summary trials. Therefore, Sohan can 

challenge the decision of the Chief Judicial Magistrate under Section 262(2) of the Cr. P.C. 

3. A tenant had abandoned the disputed house before his death but possession of the said house was 

not handed over to the landlord. The heirs of the deceased tenant had not paid rent but they had locked 

the house. The Sub-Divisional Magistrate issued an order under section 144 of the Code of Criminal 

Procedure, 197 3 to unlock the house. The heirs of the deceased tenant resist the order of the Sub-
Divisional Magistrate. Will they succeed? What will be your answer, if the said house is in a 

dilapidated condition and is likely to endanger human life, health or safety? 

Answer: In the present problem, the rights and liabilities of the landlord and tenant are governed by 
the Rent Laws. Therefore, jurisdiction of the court cannot be circumvented and the tenant cannot be 

evicted by an order under Section 144 or the Code of Criminal Procedure, 1973. Therefore, the orders 

of the Sub-Divisional Magistrate are null and void. Heirs of the tenant may resist the orders and they 
will succeed. But if the said house is in dilapidated condition and dangerous to human life, health or 

safety, such order under section 144 of the Code of Criminal Procedure, 1073 is valid. 

4. Manav is tried summarily by the Chief Judicial Magistrate on the charge of committing theft and is 

sentenced to undergo rigorous imprisonment for six months. Manav wants to challenge this decision. 

Can he do so? Discuss. 

Answer: Manav can challenge the decision. According to Section 262(2) of Criminal Procedure 

Code, 1973, no sentence of imprisonment for a term exceeding three months can be passed in case of 
conviction in a summary trial. Thus, sentence of six months imprisonment could not have been legally 

awarded in the given case by the Chief Judicial Magistrate. 

5. Sumesh, a sub-inspector of police, comes to know’ from a secret source that five persons, staying in 
a house with deadly weapons in Kanpur, are planning to commit murder of Gabbar, a resident of a 

nearby house. Sumesh apprehends that those five persons will commit the crime at any moment. 

Sumesh, sub-inspector of police, goes to that house where those five persons were staying and arrests 

them along with weapons in their possession, without any warrant or order from the magistrate. Is the 

arrest of all the five persons valid? Give reasons. 



Jurisprudence, Interpretational & General Laws                                                                                        CrPC,1973 
 

UNIQUE ACADEMY                                                 96                                CS SHUBHAM MODI -8087676157 
 

Answer: The arrest of all the persons is valid. Section 149 of the Code of Criminal Procedure, 1973, 

authorises a police officer to prevent the commission of any cognizable offence. If the police officer 

receives the information of a design to commit such an offence, he can communicate such information 
to his superior police officer and to any other officer whose duty it is to prevent or take cognizance of 

the commission of any such offence. The police officer may arrest the person without orders from 

Magistrate and without a warrant if the commission, of such offence cannot be otherwise prevented. 

In the given case, the five persons were planning to commit the murder of Gabbar and to prevent the 

commission of such offence he arrested them. In view of the legal provisions mentioned above, the 

arrest of all the five persons by Sumesh, the sub- inspector of police is valid. 

6. A magistrate of the first class passes a sentence of imprisonment for a term of three years with a 

fine of Rs. 5,000 and in lieu of non-payment thereof, an additional imprisonment for another one year. 

The convict feels aggrieved by the sentence. 

(i) Has the convict any right to appeal against this sentence? 

(ii) Will the situation change, if the sentence is passed by the court of a chief judicial magistrate? 

Answer: Section 29 of the Code of Criminal Procedure, 1973 specifies the sentencing powers of 

Magistrates. As per Section 29 of the Code, a Magistrate of the first class may pass a sentence of 
imprisonment for a term not exceeding three years or of a fine not exceeding five thousand rupees or 

of both. Further, the Section specifies that the Court of a Chief Judicial Magistrate may pass any 

sentence authorised by law except a sentence of death or of imprisonment for life or of imprisonment 

for a term exceeding seven years. 

Section 30 defines the limits of Magistrate's powers to award imprisonment in default of payment of 

fine. It provides that the Court of a Magistrate may award such, term of imprisonment in default of 

payment of fine as is authorised by law provided that the term: 

(i) is not in excess of the powers of the Magistrate under Section 29; and 

(ii) where imprisonment has been awarded as part of the substantive sentence, it should not exceed 

1/4th of the term of imprisonment which the Magistrate is competent to inflict as punishment for 

the offence otherwise than as imprisonment in default of payment of the fine. 

Applying the above legal provisions to the facts of the given case, the answers to the questions raised 

are as follows: 

(i) The convict has a right to appeal against the sentence of the First Class Magistrate, since the 
sentence given by him for default of payment of fine exceeds the limit stipulated under Section 30 

of the Code (i.e. 1/4th). 

(ii) The situation will change, as the Chief Judicial Magistrate comparatively is authorized to pass 

greater sentence than a Magistrate of the first class as mentioned above. 

7. The Sub Divisional Magistrate at the instance of officer in-charge of police station passed an order 

under section 144 of the Code of Criminal Procedure, 1973 by which petitioner’s Puja Committee and 
others were prohibited from taking out immersion procession of statue of Goddess Durga and passing 

in front of two mosques in the village concerned playing music on Vijayadashmi day. Members of 

Hindu community agitate the order as such order amounts to interference in their legal exercise of 

customary and religious right. Whether the order passed by the Sub Divisional Magistrate is valid? 

Give reasons in support of your answer. 

Answer: The order passed by the Sub Divisional Magistrate under Section 144 of the Cr.RC. is valid. 

8.Arun is charged of murder of Varun. The charge sheet is filed in the court of Chief Judicial 
Magistrate, who passed an order of sentence of imprisonment for life. Arun engages you as a lawyer 

to advise him. Advise him giving reasons. 

Answer: Section 29 of the Code of Criminal Procedure, 1973 specifies the sentencing powers of 
Magistrates. This Section inter-alia stipulates that the Court of a Chief Judicial Magistrate may pass 

any sentence authorised by law except a sentence of death or of imprisonment for life or of 
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imprisonment for a term exceeding seven years. In view of the provisions of Section 29 of the Code 

mentioned above, Arun can file an appeal against the order of the Chief Judicial Magistrate. 
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The codes came into force as on 1st January, 1909. 

It extends to the whole of India except the state of Jammu and Kashmir 

TWO TYPES OF LAWS 

 

SUBSTANTIVE LAW  PROCEDURAL LAW 

   

Determines the rights and obligations of citizens  Provides rules and procedures for the enforcement of 

rights and obligations of parties 

The code consists of 2 divisions 

Substantive law 

This first division contains 158 sections which is fundamental body of the code and which determines the rights and 

obligations of citizens. It can only be amended by legislature. 

Procedural law:- 

This second division consists of 51 orders in schedule 1 which are rules of procedures for the enforcement of rights 

and obligations of parties. It can be amended by High court. 

SCHEME OF THE CODE 

The Civil Procedure Code consists of two parts: 

   

First part contains 158 Sections  Second part contains 51 Orders which in turn contains 

several rules. 

Civil Procedure Code, 1908 7

0

0 
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Introduction  

1. CPC deals with the civil cases known as suits or plaint.  

2. The party who files a case is known as plaintiff and the other party is known as defendant.  

3. The Code consolidates and amends the law relating to the procedure of the Courts of Civil jurisdiction. 

4. The Code is the general law so that in case of conflict between the Code and the special law the latter prevails 

over the former 

 

 
 

The object of the Code generally is to create jurisdiction while the rules indicate the mode in which the jurisdiction 
should be exercised.  

 

Thus the two parts should be read together, and in case of any conflict between the body and the rules, the former 

must prevail. 
 

Some Important Definitions 

 

Cause of Action: 

 

  
 
 "Cause of action" means every fact that it would be necessary for the plaintiff to prove in order to support his right 

to the judgment of the Court. Under Order 2, Rule 2, of the Civil Procedure Code it means all the essential facts 

constituting the rights and its infringement. 

 
Example – A ltd has executed a contract with B Ltd for supply of wheat as per the terms of a contract, wheat to be 

delivered on 15th May, 2018 at Delhi by B Ltd. B Ltd has not yet supplied wheat till date. In this case, A Ltd has a 

cause of action i.e. non supply of wheat a basis which a civil suit can be filed for compensation against B Ltd. 
 

Cause of Action is based on two factors: 

 
1. A Right and 

2. An infringement for which a relief is claimed. 

Scheme of the Code

Rules, Orders in 
Schedule I forms 

Second Part

158 Sections forms 
first part
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Decree [Section 2(2)]:   

 
It is a final adjudication of the rights of the parties conclusively in respect of any matter or all the matters.  

 

Example – In a suit between Shraddha and Shiwani, Shraddha may claim that a particular property X belongs to  

Shraddha. After hearing all the arguments, the court will rule in favour of either Shraddha or Shiwani. The final 

decision of the court regarding this claim i.e. whether the property belongs to Shraddha or Shiwani is a decree.  

 

Decree has the following features : 

 It determines the rights of the parties conclusively.  

 Decree is a final adjudication.  

 It is always conclusive.  

 Decree may relate to any issue or on the issues.  

 Decree is contained in judgment. 

 

Decree may be : 

 

 Preliminary Decree: It is a decree which is issued during the pendency of suit. It determines certain rights. It is 

issued where some rights has been decided and some further rights are to be decided.  

 

 Final Decree: It is a conclusive decree which is issued by at the end of case. Final decree can't over-rule the 

preliminary decree. The final decree is always inferior to the preliminary decree and preliminary decree 

supersedes the final decree. 

 
Decree-holder: "Decree-holder" means any person in whose favour a decree has been passed or an order capable of 

execution has been made 

 

JUDGMENT DEBTOR 2(11)} 

Judgment debtor means any person against whom a decree has been passed or an order capable of execution has 

been made. 
 

Is Decree Appealable ? 

 Every Decree is appealable except those which are specifically barred. 

 Second Appeal is possible in decree. 

Order [Section 2(14)] 

 

Order is a determination of a matter or it is decision of court. Order means a decision which is not a decree. Orders 

are of 2 types: 

 Interlocutory orders 

 Other order.  
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Interlocutory order 

 

These are the orders which are issued during the pendency of a case. One order may supersede the other order. All 

the orders are subject to decree.  

 

Essentials of an Order 

 

a. An order cannot be passed by the court at any time during the existence of the suit. 

b. There is no limit for passing an order by the court. 
c. No appeal lies against the orders except law provides otherwise. 

 

Judgment [Section 2 (9)]: It means the statement given by the judge on the grounds of decree or order. Every 

judgment other than that of a court of small causes should contain: 

1) A concise statement of the case 

2) The points of determination  

3) The decision thereon, and  

4) The reasons for such decision.  

 

Difference between Order and Decree 

 

Basis Decree Order 

When it is passed It is passed in a suit made on the 
presentation of plaint. 

It is passed in a suit made on the 
presentation of plaint, application 

and petition. 

Determination of Rights It has conclusive determination of Right It may or may not be conclusive. 

Number There can be one decree in a suit (at the 
max two, if there is a preliminary decree 

involved) 

There can be many orders in a suit. 

Appealable Decrees are always appealable until 

specifically forbidden by law 

Orders are generally not appealable  

until specifically provided by law 

Second Appeal Not Possible Possible  

 

Difference between Order, Decree and Judgement 

 

Decree Order Judgement 

Section 2(2) Section 2(14) Section 2(9) 

Formal expression of an adjudication 

which conclusively determines the 
right of the parties with regarding to 

the matter in controversy in suit. 

Formal expression of any 

decision of civil court which is 
not a decree. 

Statement given by the judge on 

the ground of decree or order. 

 

STRUCTURE OF CIVIL COURTS [SECTION 3] 

 
   

High Court

District Court

Civil Court
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JURISDICTION OF CIVIL COURTS 

Jurisdiction means the authority by which a Court has to decide matters that are brought before it for adjudication. 

The jurisdiction of a Civil Court is decided on the following basis:- 

 

I. Main Grounds 

(i) Jurisdiction over the subject matter 

 

The jurisdiction to try certain matters by certain Court is limited by statute; e.g. a small cause court can try suits for 

money due under a promissory note or a suit for price of work done. 
 

(ii) Place of suing or territorial jurisdiction 

 
A territorial limit of jurisdiction for each court is fixed by the Government. Thus, it can try matters falling within the 

territorial limits of its jurisdiction. 

 

(iii) Jurisdiction over persons 

 

All persons of whatever nationality are subject to the jurisdiction of the Civil Courts of the country except a foreign 

State, it’s Ruler or its representative except with the consent of Central Government.  
 

(iv) Pecuniary jurisdiction depending on pecuniary value of the suit 

 
The literal meaning of Pecuniary is ‘related to money.’ All the courts in the Judicial hierarchy have pecuniary limits 

and they can’t entertain the cases beyond their particular limit. There is no limit on pecuniary jurisdiction of High 

Courts and District Courts. 
 

II. Additional Grounds 

 

(i) Original Jurisdiction — A Court tries and decides suits filed before it. 

(ii) Appellate Jurisdiction — A Court hears appeals against decisions or decrees passed by sub- 

ordinate Courts. 

(iii) Criminal and appellate Jurisdiction — The Supreme Court, the High Courts and the District 

Courts have both original and appellate jurisdiction in various matters. 

APPEARANCE OF PARTIES AND CONSEQUENCES OF NON APPEARANCE 

 

Appearance and non – appearance is an important issue to settle the dispute. Order IX of the Code of 

Civil Procedure, 1908 lays down the provision of consequences of appearance and non – appearance of 

parties in a civil suit. 

 

                                         

  

 

Court 

Plaintiff 

 

Files a suit against the defendant in Court 
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 When a suit is filed by the plaintiff, a summon is issued to the defendant to file his written statement with 30 

days from the date of serving of summon on him, and further to appear before the court on a fixed date.  

 

 If after the due service of summon, the defendant does not appear and the plaintiff only appears, the court may 

proceed such defendant ex-parte which means in the absence of the defendant, proceeding in the suit will continue 

and the court will decide the suit on the basis of the facts, documents and the evidence of the plaintiff.  

 

 If the plaintiff does not appear on that day, and the defendant appears, the court shall dismiss the suit, unless 

the defendant admits the claim of the plaintiff.  

 

 However, if the defendant or the plaintiff as the case may be gives sufficient reason for his non-appearance on 

the previous date of hearing, the court may set aside ex-parte order or the order of the dismissal of the suit. 

 

 In case the defendant is not served with summons, the Court shall order a second summon to be issued. If the 

summons is served on the defendant without sufficient time to appear, the Court may postpone the hearing to a 

further date. 

 If the summon was not served on the defendant in sufficient time due to the plaintiffs default, the Court shall 

order the plaintiff to pay costs of adjournment. 

 

 The period of limitation for filling of an application to set aside an ex-part decree is 30 days from the date of 

passing of the decree, or the date on which the applicant had knowledge of the decree when the summons was not 

duly served.  

A defendant has four remedies available if an ex-parte decree is passed against him 

• He may file an appeal against the ex-parte decree under Section 96 of the C.P.C. 

• He may file an application for review of the judgement. (0.47, R. 1) 

• He may apply for setting aside the ex-parte decree. 

•    A suit can also be filed to set aside an ex-parte decree obtained by fraud but no suit shall lie for non-service of     

summons. 

Court 

Court serves a summon to defendant requiring: 

The defendant to file written statement within 30 

days of serving the summon. 

To appear before the court on Fixed date. 

Defendant. 
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Effect of Non Appearance 

 

 

 

 

 

 

 

 

 

 

Note – If both the parties do not appear, the suit will be dismissed. 

STAY OF SUIT (DOCTRINE OF RES SUB JUDICE) [SECTION 10] 

This provision requires that where there is identity of the matters directly or substantially is issue in two suits are 

same, then the subsequent suit must be stayed. This provision is also known as Res-subjudice.       

 

The doctrine states that if there are two suits filed between the same parties at two different times and both the suits 

relate to substantially the same matter and the previous suit is still pending in the competent court in India, then the 

court will put a stay on the subsequent suit, until the previous suit is decided. (This doctrine does not apply to any 

suit pending before foreign countries) 

The important thing to be noticed is that this doctrine does not restrict institution of suit, it only bars trial of the suit; 

means the later suit is not dismissed it is only stayed. 

Objects: 

o To avoid wastage of time as they are already burdened. 

o To avoid wastage of resources of the court. 

o To avoid conflicting decisions. 

There are following essential conditions for stay of suit: 

1. There must be two suits instituted at different times.  

2. The matter in issue in the second suit should be directly and substantially in issue in the previously instituted 

suit.  

3. Such suit should be between the same parties.  

4. Such previously instituted suit is still pending in a court of competent jurisdiction. 

 

 

Effect of Non Appearance 

 

Non Appearance of Defendant Non Appearance of Plantiff 

The court may decide the order 

Ex-parte. 
If the Defendant 

accepts the claim 

against him 

If the Defendant  

does not accept the 

claim against him 

 

The defendant will require to 

meet the claim 

The suit will be 

dismissed. 
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If these conditions exist, the later suit should be stayed till the disposal of earlier suit 

Case Law - Wings  Pharmaceuticals v. Swan Pharmaceuticals 

Facts: A suit was instituted by the plaintiff company alleging infringement by the defendant company by using trade 

name of medicine and selling he same in wrapper and carton of identical design with same colour combination etc. 

as theat of plaintiff company. A subsequent suit was instituted in different court by the defendant company against 

the plaintiff company with the same allegation. 

Decision: The Court held that subsequent suit should be stayed as simultaneous trial of the suits in different courts 

might result in conflicting decisions as issue involved in two suits was totally identical. 

DOCTRINE OF RES JUDICATA / BAR ON SUITS [SECTION 11] 

Section 11 of the Civil Procedure Code deals with the doctrine of Res Judicata that is, bar or restraint on repetition 

of litigation of the same issues. It is a pragmatic principle accepted and provided in law that there must be a limit or 
end to litigation on the same issues. 

 

The doctrine underlines the general principle that no one shall be twice vexed for the same cause. This doctrine 
restricts the repetition of suit for the same title between the same parties. 

 

Essentials: 

 
1. There are two different suits filed at two different time. 

2. Both the matters are substantially the same. 

3. Parties are the same. 
4. Previously instituted suit is conclusively decided. 

5. The court in which previous suit is decided is competent court. 

 

Note – 1. This doctrine applies only in those cases where the 01st suit has already been decided. 
 

2. In the matter of taxation for levy of Municipal taxes, there is no question of res judicata as each year’s assessment 

is final for that year and does not govern latter years (Municipal Corporation v. Madan Mohan, AIR 1976 43). 
 

CASE LAWS 

S.NO. CASE NAME PROVISONS 

1 See Prafulla Chandra v. 

Surat Roit 

However, no res judicata operates when the points could not have been 

raised in earlier suit. 

2. Mukunda Jana v. Kanta 

Mandal 

But when a suit has been decided on merits, and the appeal is dismissed 

on a preliminary point, it amounts to the appeal being heard and finally 

decided and the decision operates as res judicata 

3. Madhvi Amma Bhawani 

Amma v. Kunjikutty P.M. 

Pillai, 

In this case, it was held that the doctrine of res judicata applies where an 

issue which has been raised in a subsequent suit was directly or 

indirectly and substantially in issue in a former suit between the same 

parties and was heard and decided finally. Findings incidentally 

recorded do not operate as res judicata 

 

 

The doctrine of res judicata is based on the following public policy: 

  



 
JURISPRUDENCE, INTERPRETATION & GENERAL LAWS                                                                                             CPC 1908 

UNIQUE ACADEMY                                                                     105                                      CS SHUBHAM MODI 80876576157 
 

 There should be an end to litigation; 

 The parties to a suit should not be harassed for the same matters 

 The time of Court should not be wasted over the matters that ought to have been and should have been 
decided in the former suit between the parties 

 

Difference between doctrine of res sub-judice and  res judicata  

 

RES SUB-JUDICE RES JUDICATA 

It restricts trail of suit It restricts trail of decided case. 

It restricts the court to accept similar matter 
during the pendency of suit filed between the 

same parties for the same claim. 

It restricts the court to accept similar matter 
which has been already decided by the court 

between the same parties for the same claim. 

 

PLACE OF SUING (TERRITORIAL) 

 

 
 

 Every suit shall be instituted in the Court of the lowest grade subject to the pecuniary or other limitations 
prescribed by any law. (Section 15) 

 

 Subject Matter of Civil Suit: 
 

(a) for recovery of immovable property with or without rent or profits; 

(b) for partition of immovable property; 
(c) for foreclosure of sale or redemption in the case of a mortgage or charge upon immovable property; 

(d) for the determination of any other right to or interest in immovable property; 

(e) for compensation for wrong to immovable property; 

(f) for the recovery of movable property actually distraint or attachment. 
 

 According to Section 16, suits relating to immovable property shall be instituted in the Court within the local 

limits of whose jurisdiction the property is situated. (Section 16) 
 

 Where immovable property is situated in the jurisdiction of different courts, the suit may be filed in any of 

such courts. (Section 17) 

 

 Where local limits of jurisdiction of Courts are uncertain, then any of the said Courts may proceed to entertain 

the suit after having recorded a statement to the effect that it is satisfied that there is ground for such alleged 

uncertainty. (Section 18). 

 

 Suit with regards to the compensation for wrongs done to the persons or suit pertaining to movable property 

can be filed in the court having the jurisdiction over the place where the wrong was committed or where the 
defendant resides. (Section 19) 

 

 In the case of a body corporate or company suit may be instituted in any of the Courts within whose 
jurisdiction;- 

• its principal office is situated, or 

• Cause of action has arisen, provided it has a subordinate office (branch office) at such place. (Section 20) 
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Where there might be two or more competent courts which could entertain a suit and if the parties to 

the contract agreed to vest jurisdiction in one such court to try the dispute. Such an agreement would 

be valid (Angile Insulations v. Davy Ashmore India Ltd.) 
 

Conclusion – If a plaintiff wishes to file a suit against a defendant, he can file a suit where –  

1. Defendant Resides 
2. Cause of action arises 

3. Property is situated. 

 
If there are more than one defendants residing at different jurisdictions, then the suit can be filed at a place where 

cause of action arose or where any of the defendant resides, provided the other defendant agrees to it or leave of the 

court is taken. 

 

SET-OFF COUNTER-CLAIM AND EQUITABLE SET-OFF 

Set Off: Order 8 Rule 6 

 

It is a reciprocal acquittal of debts. It is a cross-claim for money by the defendant for which he might maintain a 

separate action against the plaintiff. A defendant may claim set-off, if following conditions are satisfied.  

 Suit must be for recovery of money.  

 Sum of money must be ascertained.  

 Such sum must be legally recoverable by the defendant from plaintiff.  

 It must not exceed the pecuniary limits of the court in which the suit is brought.  

 

Set-off  

1) Under order 8. Rule 6 a set off is allowed to be raised by dependant. Set-off is a reciprocal debt raised by 

defendant. E.g. A files case against B for recovery of Rs. 1 lac. B comes to the court and shows a decree of Rs. 

60,000. The 60,000 will be deducted from Rs. 1 lac and the case will be tried for balance Rs. 40,000. 

 

Equitable Set off 

In this type of set off, both the claims are in respect of same transaction. E.g. A writer files against a publisher for a 

recovery of Rs. 1 lac. The publisher comes and shows advance receipts or Rs. 50,000 such a set off will be known 

as equitable set off.  

 

Counter Claim 

If the set off is such that the amount set off exceeds the original amount of case then the case shall be proceeded 

against the plaintiff in respect of the balance amount. E.g. Writer files against publisher for recovery of Rs. 1 lacs. 

Publisher comes and shows a decree for Rs. 2 lacs, Amount will become a counter claim.  

 

Difference Between Set Off, Equitable Set Off & Counter Claim 

Sr.No. Set Off Equitable Set Off Counter Claim 

1. The claim is based on a certain 

And ascertained sum of 

money 

It might be based on certain  

Or unascertained sum of 

money 

It is based on larger amount to 

be claim by plaintiff. 

2. It is not necessary that the 

claims of the parties arise out 

of the same transaction 

It is necessary that the claims of 

the parties arise out of the same 

transaction. 

The claim need not arise out 

of the same transaction. 
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3. The claim must be legally 

enforceable and within the 

period of limitation. 

The claim may not be legally 

enforceable and might be 

barred by the limitation. 

The claim must be 

recoverable at the date of 

filing written statement. 

4. It is a legal right conferred by 

the Statue. 

It is an equitable right based on 

the principal of equity 

It is substantially a cross 

action. 

 

 

REFERENCE, REVIEW AND REVISION 

 

Reference [Section 113] 

 

A reference can be made by a lower court to the higher court where the question of law in involved in the suit and 

the lower court has a reasonable doubt about such question of law. The application for reference can be made by 

any of the parties to the suit. Further the lower court may also, on its own, refer the matter to the higher court.  

 

The purpose of Sec. 113 is to enable the sub-ordinate courts to obtain the opinion of high Court on questions of law 

for doing justice to the parties in non-appealable cases.  
 

Review [Section 114] 

 

Section 114 to CPC provides for the review of the case. It means a reconsideration and is permitted: 

 

1) Where a party is aggrieved by a decree or order from which an appeal is permissible but no appeal has been 

preferred.  

2) Where the party is aggrieved by a decree or order from which no appeal is permissible.  

 

It is to be noted that the application for review of the judgment has to be made to the same court which passed the 

judgment. 

 

Revision [Section 115] 

The application for revision can be filed before the High Court when the subordinate court: 

1) Exercised a jurisdiction not vested in it by law.  

2) Failed to exercise a jurisdiction vested in it by law.  

3) Acted in the exercise of jurisdiction legally or with material irregularly.  
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INJUNCTIONS AND INTERLOCUTORY ORDERS 

 

Injunction 

  
 

It is a preventive relief given by the courts with an intention to save the interest of one party whose rights are either 
invaded or threatened to be invaded. 

 

There are two types of injunctions:  
 

1. Temporary injunctions 

2. Perpetual Injunctions 

 
Temporary Injunctions: The Court may grant temporary injunction to restrain any such act for the purpose of 

staying and preventing the wasting, damaging, alienation or sale or removal or disposition of the property or 

dispossession of the plaintiff, or otherwise causing injury to the plaintiff in relation to any property in dispute in the 
suit.  

 

The court may grant temporary injunction order on following grounds: 
 

(a) that any property in dispute in a suit is in danger of being wasted, damaged or alienated by any party to the suit, 

or wrongfully sold in execution of a decree, or 

 
(b) that the defendant threatens, or intends to remove or dispose of his property with a view to defrauding his 

creditors, or 

 
(c) that the defendant threatens to dispossess the plaintiff or otherwise cause injury to the plaintiff in relation to any 

property in dispute in the suit. 

 

But before passing the temporary injunction, the Court must satisfy itself that substantial and irreparable harm or 
injury would be suffered by him if such temporary injunction is not granted and that such loss or damage or harm 

cannot be compensated by damages. 

 

Interlocutory orders 

 

The court may grant an interlocutory order in respect of any movable property provided such property is of speedy 
and natural decay. This type of orders can only be passed by the judge based on the circumstances of the suit. The 

court may on the application of an applicant of any party to the suit order the sale of such detained goods. 
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Appeals 

 

Appeal is an application by which a party requests an appellate court to set aside or modify the decision of the 

subordinate court.  

 

The Civil Procedure Code provides for following four kinds of appeals: 

 

 Appeal from Original Decree 

Appeal from original decrees may be preferred from any decree, passed by any court exercising original 

jurisdiction, to the court authorized the hear appeals from the decision of such courts on point of law as well as on 

points of facts. In this case, there is always a right to appeal, until unless there is a specific prohibition to such a 

right. 

 

 Second Appeals 

Second appeals lies to the High Court from any decree passed in appeal by any court subordinate to the High Court, 

if the High Court is satisfied that the case involves a substantial question of law.  

 

 Appeals Against the Orders 

In general, appeals against the order are not allowed. However, if it is specifically permitted under the provisions of 

law, appeal can be filed against the order on ground of defects or irregularity of law.  

 

Appeal from orders would lie only from the following orders on the grounds of defect or irregularity in law: 

a. An order refusing leave to institute a suit. 

b. An order for compensation for obtaining attachment or injunction on insufficient ground. 

c. An order under the code imposing a fine or directing the detention or arrest of any person except in execution 

of decree. 

d. Appealable orders as set out in Order 43, R1. 

 

 Appeal to Supreme Court 

An Appeal can be filed to the Supreme Court in respect of those decrees which have been passed by High Court in 

their original jurisdiction. Appeals to Supreme Court would lie in the following cases: 

 

(i) from any decree or order of Civil Court when the case is certified by the Court deciding it to be fit for appeal to 

the Supreme Court or when special leave is granted by the Supreme Court itself, 
 

(ii) from any judgement, decree or final order passed on appeal by a High Court or by any other court of final 

appellate jurisdiction, 
 

(iii) from any judgement, decree or final orders passed by a High Court in exercise of original civil jurisdiction. 

 
The general rule is that the parties to an appeal shall not be entitled to produce additional evidence whether order or 

documentary. But the appellate court has a discretion to allow additional evidence in the following circumstances: 

 

(i) When the lower court has refused to admit evidence which ought to have been admitted. 
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(ii) The appellate court requires any document to be produced or any witness to be examined to enable it to 

pronounce judgement. 
 

(iii) for any other substantial cause. but in all such cases the appellate court shall record its reasons for admission of 

additional evidence. 
 

The essential factors to be stated in an appellate judgement are  

 

(a) the points for determination,  

 

(b) the decision thereon,  

 

(c) the reasons for the decision, and  

 

(d) where the decree appealed from is reversed or varied, the relief to which the appellant is entitled 

 

DETENTION, PRESERVATION, INSPECTION ETC. OF SUBJECT-MATTER OF SUIT 

 
The Court may, on application of any party to a suit, and on such terms as it thinks fit: 

 

(a) make an order for the detention, preservation or inspection of any property which is the subject matter of such 

suit or as to which any question may arise therein; 
 

(b) for all or any of the purposes as in (a) above, authorise any person to enter upon or into any land or building in 

the possession of any other party to such suit; and 
 

(c) for all or any of the purpose as in (a) above authorise any samples to be taken, or any observation to be made or 

experiment to be tried, which may seem necessary or expedient for the purpose of obtaining full information or 

evidence. (Rule 7) 
 

Application for such order to be after notice— 

 
(1) An application by the plaintiff may be made at any time after institution of the suit. 

 

(2) An application by the defendant for such an order may be made at any time after appearance. 
 

(3) Before making an order under Rule 6 or Rule 7 on an application made for the purpose, the Court shall, except 

where it appears that the object of making such order would be defeated by the delay, direct notice thereof to be 

given to the opposite party. 
 

Where the subject-matter of a suit is money or some other thing capable of delivery, and any party thereto admits 

that he holds such money or other thing as a trustee for another party, or that it belongs or is due to another party, 
the Court may order the same to be deposited in Court or delivered to such last-named party, with or without 

security subject to further direction of the Court. 
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INSTITUTION OF SUIT 
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Suit ordinarily is a civil action started by presenting a plaint in duplicate to the Court containing concise statement 

of the material facts. In every plaint the facts must be proved by an affidavit The main essentials of the suit are— 

 

 

 

Misjoinder of Parties — Where more than one persons joined in one suit as plaintiffs or defendants in whom or 
against whom any right to relief does not arise or against whom separate suits are brought, no common question of 

law or fact would arise, it is a case of ‘misjoinder of parties’. To avoid such misjoinder, two factors are essential viz.  

 

(i) the right to relief must arise out of the same act or transaction brought by the plaintiffs or against the defendants,  
(ii) there is a common question of law or fact.  

 

The Code does not require that all the questions of law or of fact should be common to all the parties. It is sufficient 
that if there is one common question. 

 

Misjoinder of Causes of Action — If the plaintiffs are not jointly interested in all the causes of action there is 
misjoinder of causes of action. 

 

All objections regarding misjoinder of parties or of cause of action should be taken at the first hearing of the suit and 

before the settlement of causes unless the ground for objections had subsequently arisen. 
 

IMPORTANT STAGES IN PROCEEDINGS OF A SUIT 

 
 
 

 

 

 

 

 

 

 

 

 

 When the suit has been duly instituted, the Court issues summons to the defendant to appear and answer the 

claim and to file the written statement of his defense if any within a period of 30 days. 

If the defendant fails to file the written statement within the prescribed period of 30 days, he is allowed to file the 

same on such other days as specified by the Court for reasons to be recorded in writing but not later than 90 days 

from the date of service of summons (Order 8, R1) 

 The defendant may appear in person or by a duly instructed pleader or by a pleader accompanied by some 

Filing of Plaint in the Civil court by the plaintiff based on certain cause of action for claiming rights 

The civil court issues summons to the defendant. 

After receiving summon, the defendant has the opportunities to file a reply in the court. 

The civil court starts the cross examination and review the evidence. 

The civil court decides the rights of the parties based on the evidence or written statement 

submitted by plaintiff and defendant 

The civil court passes the decree and the judgement. 
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person to be able to answer all material questions relating to the suit. 

 Every summons must be signed by the judge or an authorized officer of the Court and sealed with the seal of 

the Court and be accompanied by a copy of the plaint.  

 If the requirement of personal appearance of the defendant or plaintiff is felt by the Court, then it has to make 

an order for such appearance. 

 Every summons must be accompanied by a copy of the plaint. Where no date is fixed for the appearance of the 

defendant, the Court has no power to dismiss the suit in default. The summons must also state that the defendant is to 

produce all documents in his possession or power upon which he intends to rely in support of his case. 

 The ordinary mode of service of summons i.e. direct service is by delivery or tendering a copy of it signed by 

the judge or competent officer of the Court to the person summoned either personally or to his agent or any adult 

male or female member of his family, against signature obtained in acknowledgement of the services 

Appearance of parties and consequence of non-appearance — If both the parties do not appear when the suit is 

called on for hearing, the Court may make an order that the suit be dismissed (O.9, R. 3 and 4). If the defendant is 

absent in spite of service of summons and the plaintiff appears, the Court may proceed ex- parte. 

 

In case the defendant is not served with summons, the Court shall order a second summon to be issued. If the 

summons is served on the defendant without sufficient time to appear, the Court may postpone the hearing to a 

further date. If the summon was not served on the defendant in sufficient time due to the plaintiff’s default, the Court 

shall order the plaintiff to pay costs of adjournment 

A defendant has four remedies available if an ex-parte decree is passed against him : 

(i) He may file an appeal against the ex-parte decree under Section 96 of the C.P.C. 

(ii) He may file an application for review of the judgement. (O.47, R.1) 

(iii) He may apply for setting aside the ex-parte decree. 

(iv) A suit can also be filed to set aside an ex-parte decree obtained by fraud but no suit shall lie for non-

service of summons. 

Discovery and interrogatories and production of documents 

 
"Discovery" means finding out material facts and documents from an adversary in order to know and ascertain the 

nature of the case or in order to support his own case or in order to narrow the points at issue or to avoid proving 

admitted facts.  

Discovery may be of two kinds — (a) by interrogatories (b) by documents. 

 

Admission by parties 

"Admission" means that one party accepts the case of the other party in whole or in part to be true. Admission may 

be either in pleadings or by answers to interrogatories, by agreement of the parties or admission by notice.  

Issues 

 
Issues arise when a material proposition of fact or law is affirmed by one party and denied by the other. Issues may 

be either of fact or of law. 

Issues are to be framed on material proportions of fact or law which are to be gathered from the following— 
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(i) Allegations made in the plaint and written statement, 

(ii) Allegations made by the parties or persons present on their behalf or their pleaders on oath, 

(iii) Allegations in answer to interrogatories, 

(iv) Contents of documents produced by the parties, 

(v) Statements made by parties or their representatives when examined, 

From examination of a witness or any documents ordered to be produced 

 

Hearing of the suit 

 

The plaintiff has the right to begin unless the defendant admits the fact alleged by the plaintiff and contends that 

either in point of law or on some additional facts alleged by the defendant, the plaintiff is not entitled to any part of 

the relief sought by him and in such a case the defendant has a right to begin (O.18, R.1). 

Affidavit 

 

An affidavit is a written statement of the deponent on oath duly affirmed before any Court or Magistrate or any Oath 

Commissioner appointed by the Court or before the Notary Public. An affidavit can be used in the following cases: 

 

(i) the Court may at any time of its own motion or on application of any party order that any fact may be 

proved by affidavits (Section 30). 

 

(ii) the Court may at any time order that the affidavit of any witness may be read at the hearing unless either 

party bona-fide desires to cross-examine him and he can be produced (O.19, R.1). 

 

(iii) upon application by a party, evidence of a witness may be given on affidavit, but the court may at the 

instance of either party, order the deponent to attend the court for cross-examination unless he is exempted 

from personal appearance. Affidavits are confined to such facts as the deponent is able of his own 

knowledge to prove except on interlocutory applications. (O.19, R.2&3). 

Judgment 

 
The Court after the case has been heard shall pronounce judgment in an open court either at once or on some future 

day as may be fixed by the court for that purpose of which due notice shall be given to the parties or their pleaders 

(Order XX, Rule 1). 

In Kanhaiyalal v. Anup Kumar, AIR 2003 SC 689, where the High Court pronounced the judgment after two years 

and six months, the judgment was set aside by the Supreme Court observing that it would not be proper for a Court to 

sit tied over the matter for such a long period. 
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Summary Procedure 

 

The object underlying the summary procedure is to prevent unreasonable obstructions by defendant who has no 

defense. It is to avoid the unnecessary destruction by the defendant. 

 

Applicability 

 

 Suits relating to Promissory Notes, Bill of Exchange Cheques, Hundis. 

 Suit in which the plaintiff seeks only to recover a debt.  

 

The rules for summary procedure are applicable to the following Courts: 
 

(1) High Courts, City Civil Courts and Small Courts; 

(2) Other Courts: In such Courts the High Courts may restrict the operation of order 37 by issuing a notification in 
the Official Gazette. 

 

Effect-  In the above cases court passes a decree without the defendant getting a chance to defend as the debt is 

proven and there is no point in keeping the trial pending. 
 

The summary suit must be brought within one year from the date on which the debt becomes due and payable, 

whereas the period of limitation for suits for ordinary cases under negotiable instrument is three years. 

 

SUITS BY OR AGAINST A CORPORATION 

Signature or verification of pleading 

 
In suits by or against a corporation, any pleading may be signed and verified on behalf of the corporation, by the 

secretary or by any director or other principal officer of the corporation who is able to depose to the facts of the case. 

(O.29, R.1) 

Service of summons 

 
Subject to any provision regulating service of process, where the suit is against a corporation, the summons may be 

served: 

(a) on the secretary or any director or other principal officer of the corporation, or 

(b) by leaving it or sending it by post addressed to the corporation at the registered office or if there is no 

registered office then at the place where the corporation carries on business. (O.29, R. 2) 

Power of the Court to require personal attendance 

(c) The Court may at any stage of the suit, require the personal appearance of the secretary or any director, or 

other principal officer of the corporation who may be able to answer material questions relating to the suit. 

(O.29, R.3) 

Suits By or Against Minor 

Order 32 of Civil Procedure Code deals with the provision relating to suits by or against minor. 

  

 A minor is an incompetent person to make a contract.  

 A suit by a minor can be filed through a person known as next friend of the minor.  

 Minor is the person below the age of 18 years or if brought up by parents or guardian, and below the age of 21 

years if brought up by court of words.  
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 If case is filed on behalf of minor without next friend then the defendant may get the plaint taken of the word.  

 If case is filed against minor hen the court shall appoint a guardian for the minor and he will be responsible for 

proceedings of the case.  

 When minor becomes major then he has to elect whether to continue the case or a abandoned the case. If he 

abandons the case then the case shall be dismissed. Here, they may enforce some cost upon the minor.  

 

 

 

SUMMARY 

 

Introduction - It is Procedural law.  

 

 

 

 It deals with civil cases.  

Decree Sec 2(2):  Final adjudication of the rights of parties.  

Sec 3 

    Decree 

 

 

 

 

Decree 

 

 

 

 

3. Order - Sec 2(14) : Decision of court other than decree. 

Sec 2 (14) - Order Sec 2 (14) 

 

 

 

 

 

 

 

 

Determines Night Final adjudication  Conclusive Contained in  
Judgment  

Preliminary 

 
(Decree issued 

during pendency 
of suit)  

Final 

 
(Conclusive i.e. at 

the end of suit)  

Interlocutory Orders 

(During Pendency) 

Other Orders (Final) 
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4. Parties to Decree or Order 

 

 

 

 

 

 

 

 

5.  Judgment Sec 2(9) - Statement given by judge 

Judgment [Section 2 (9)] 

 

 

 

 

 

6. Deference between Decree & Order 

 

S. No. Decree Order 

1. Determine right of parties Order doesn't do so. 

2. Appealable Not appealable  

3. May be final or preliminary Final 

 

 

7.  Appearance of parties (order 9) 

  

 

 

 A                       Court                            B  

 If B does not appear - Expert Decision 

 If A does not appear - Dismissal of suit 

 If sufficient cause - Court may set aside exparte decision or order of dismissal of suit. 

 

Section 10 - Doctrine of Res Sub - Judice Or Stay of Suit 

a) Stay of suit between parties, if same suit is pending in court of law.  

b) Sec 10, restricts, 2 separate suits between same parties on the same issue.  

c) Wings Pharmaceuticals vs. Swan Pharmaceuticals 

 

Court held that subsequent suit should be stayed as trial of suits might result in conflicting decisions.  

 

Section 11 - Doctrine of Res - Judicata 

Judgment Debtor 

 
Person against 
whom decree is 

issued 

Decree holder 

 
Person in whose  
favour decree is 

issued 

Concise Point Decision Reasons  

30 days 

Present in  

file 

(Plaintiff) 

Summon 

Plaint 
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a) Once a matter is finally decided by a competent court, no party can be permitted to re-open it in subsequent litigation.  

b) If case is decided between 2 parties & subsequent case is filed between same parties on same issue then subsequent case 

should be dismissed if earlier court was competent to decide case.  

c) Plea of Res Judicata 

 

 

 

 

 

Section 12 : Dismissal of suit, if legal practitioner isn't present. 

Place of filing Suit 

Section 15 : Court of lowest grade 

Section 16 : Immoveable Property -  Jurisdiction where property is situated.  

Section 17 : Immoveable Property - If jurisdiction of 2 courts, then suit may be filed in may court.  

 E.g. - Chandigarh Property - H. Court.  

 

 

 

 

Section 18 : If uncertainty regarding jurisdiction. suit may be filed in any court.  

Section 19 : Suit regarding compensation for wrong 

Court of jurisdiction where wrong was committed 

Or 

Defendant resides  

 A                      B 

A resides in Jaipur. B may file suit in Delhi or Jaipur 

Question : Anita residing in Delhi publishes in Calcutta statements defamatory of Babita of Mumbai, Babita went to sue Anita 

in Calcutta. Advise her. 

Answer : 

Section 19 : Babita may sue in Calcutta/Delhi. 

Section 20 : Defendant reside or Cause of action arise 

Case - Auli - Advocate Mamta Mehra.  

Hakam Singh 

Vs 

Gammon (India) Ltd.  

 If court has no jurisdiction in law parties can't agree to the said court.  

Company : Sue head office or place where action has been aroused. 

E.g., - A - Shimla, B - Calcutta, C - Delhi 

 

 B & C                              A 

 

 

A              B & C  

 

Endiess litigation 
can't be allowed 
on same issue 

Issues once 
decided shouldn't 

be disturbed 
again 

Haryana Punjab 

Wrong 

At Delhi 

Promissory 

Note Varanasi 

Sue 
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Varanasi       Calcutta / Delhi 

                                    

Cause of  Reside    B/C 

Action - aroused 

Question : Rahul resides at Bombay, Mehul at Delhi and Sahil at Chennai, Mehul & Sahil, being together at Kolkata, Mehul 

and Sahil make cheque and deliver it to Rahul. Where can Rahul sue Mehul & Sahil. 

Answer : 

 Sec - 20 - Rahul Sue -      Kolkata / Delhi / Chennai  

 

        Cause of action     Reside 

                  arise  

Question : A transport company has its head office at Mumbai & branch offices at Allahabad, Patna & Bhopal. A dispute 

cropped up between Sameer & co. through Allahabad office. Sameer files a suit in Patna Court. How will the Court decide? 

     Allahabad 

Answer : Sameer    Patna Court will not entertain case 

     Mumbai   

 

 

 

1. Set Off Order 8 : Rule 6 

                                         

A             B              Court  

suit will be proceeded for Rs. 40,000 only.  

 

2. Equitable Set Off 

Both claims are in respect of same transactions.   

                                         

A                           B   

         

 

A                            Court 

         

suit will be proceeded for Rs. 50,000 only. 

3. Counter Claim 

 

A                            B      

 

A                            Court 

         

suit will be proceeded for Rs. 50,000 only. 

Section 113 - Reference  

 If Lower Court doubts regarding questions of Law either party or lower court may apply higher court.  

Review Section 114 : Reconsideration of judgment by same court on an application made by aggrieved party.  

sue 

Rs. 1 lac               decree Rs. 60,000 

show 

sued for Rs. 1 lac               

 (Writer)  (Writer) 

show advances               

Paid to A 
Rs. 50,000 Receipt 

show  

Receipt Rs. 2 Lacs 

sued for Rs. 1 Lac 
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Revision Section 115 : Aggrieved party                    H.C. 

   If Lower Court 

 

 

 

 

 

Appeal : Aggrieved party may appeal Superior court 

  Appeal 

 

 

 

  Allowed  

 

 

 

 

 

 

 

 

 
 

 

CASE STUDIES 

 

1: Kedar filed a tenancy application under the Tenancy Act. His earlier suit was not maintainable before the civil court 

in view of bar created under section 85 of the Tenancy Act. Whether the decision rendered by the civil court would 

operate as res Judicata for deciding tenancy application under the Tenancy Act? 

Answer: A decision by a Civil Court without jurisdiction can have no effect as res Judicata. The decision rendered by 
the Civil Court without jurisdiction under Section 85 of the Tenancy Act, is a nullity. Therefore, the decision rendered 

b the Civil Court would not operate as res Judicata for deciding tenancy application under the tenancy Act. 

 

2: A cause of action arises between two parties Mia and Dia. The courts at Meerut and Ghaziabad are competent to try 

the suit. But both the parties to the contract agree to vest the jurisdiction in the court at Meerut. Is such an agreement 

valid? 

Answer: The agreement is valid. 

It has been held in Angile Insulations v. Davy Ashmere India Ltd. that where there might be two or more competent 

courts which could entertain a suit consequent upon a part of cause of action having arisen therewith, if the parties to 

the contract agreed to vest jurisdiction in one such Court to try the dispute, such an agreement would be valid. 

 

3: A suit was instituted by the plaintiff company alleging infringement by the defendant company by using trade name 

of biscuits and selling the same in the packing of identical design, etc., as that of Plaintiff Company. A subsequent suit 

apply 

revisio

n  

Excess power 
/ outside 

jurisdiction  

Failed to exercise 
jurisdiction   

or or Acted with  
material 

irregularly   

Set aside  Modify order   

From Original 
decree (lies to 

Superior (Court)  

Appeal to 
Supreme Court 

Appeal against 
order (Not 
allowed in  
general) 

2nd appeal (lies 
to H. Court only) 

Material 
defect 

Irregularity 
of law 
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was instituted in a different court by the defendant company against the plaintiff company with the similar allegations. 

Discuss the validity of the subsequent suit. 

Answer: As per Section 10 of Civil Procedure Code, no Court shall proceed with the trial of any suit in which the 
matter in issue is also directly and substantially in issue in a previously instituted suit between the same parties-or 

between parties under whom they or any of them claim, litigating under the same title, where such suit is pending in 

the same or any other Court in India having jurisdiction to grant the relief claimed. 

The facts of the given problem are based on the case of M/s Wings pharmaceuticals (P) Ltd. and another v. M/s 

Swan pharmaceuticals where the Court held that subsequent suit should be stayed as simultaneous trial of the suits in 

different Courts might result in conflicting decisions as issue involved in two suits was totally identical. 

 

4: Ajeet resides at Bhopal, Baljeet at Indore and Charanjeet at Lucknow, Ajeet, Baljeet and Charanjeet being together 

at Kolkata, Baljeet and Charanjeet make a joint promissory note payable on demand and deliver it to Ajeet. Where can 

Ajeet sue Baljeet and Charanjeet for the amount of the promissory note? 

Answer: According to Section 20 of the Code of Civil Procedure, 1908 every suit shall be instituted in a court within 

the local limits of whose jurisdiction: 

the defendant or each of the defendants where there are more than one, at the commencement of the suit, actually or 
voluntarily resides or carries on business or personally works for gain; or any of the defendants, where there are more 

than one, at the commencement of the suit, actually or voluntary resides or carries on business or personally works for 

gain provided that in such case the leave of the Court is given 

In the present problem, Ajeet can file a suit against Baljeet and Charanjeet at Kolkata because the cause of action 

arose at Kolkata where the joint promissory, note was delivered by Baljeet and Charanjeet to Ajeet. Ajeet can also file 

the suit at Indore or Lucknow where the defendants Baljeet and Charanjeet reside. 

 

5: ABC Ltd. is a pharmaceutical company having its corporate office in Mumbai. XYZ Ltd., another pharmaceutical 

company, is carrying on pharmaceutical business at Nagpur. XYZ Ltd. published an advertisement at Bangalore 

constituting infringement of the registered trade mark of ABC Ltd. ABC Ltd. intends to institute a suit for damages 

against XYZ Ltd. Advise where ABC Ltd. should institute the suit. 

ANSWER: ABC Ltd. can file the suit for damages against XYZ Ltd. in the court within local limits of whose 

jurisdiction the defendant resides or carries on business. In the instant case it is Nagpur where the defendant company 

is carrying on business. 

ABC Ltd. can also institute the suit against XYZ Ltd at Bangalore where the cause of action arose (i.e., where 

advertisement constituting infringement was published). Both the options are available to the company. 

 

6: Avinash, residing in Delhi, request his friend Bishnoy, residing in Lucknow, for a loan of Rs. 10 lakh. Bishnoy asks 

Avinash to come to Lucknow and collect the cheque for the said amount. Accordingly, Avinash collects the cheque at 

Lucknow. Avinash has failed to repay the loan. Bishnoy wants to institute a suit for the recovery of loan against 

Avinash. Mention the place where Bishnoy can file a suit against Avinash. Give reasons in support of your answer. 

Answer: A suit on a promissory note or cheque lies at the place where it is drawn signed and dated. The common rule 

that the debtor must seek his creditor does not apply to promissory notes or cheques etc. A suit on pronote lies at the 

maker's place. Where no cash was advanced and the loan was by way of cheque, the place where the defendant got the 
cheque from the plaintiff gives rise to a part of the cause of action and the plaintiff can file a suit for recovery of the 

loan in the court of that place. 

In the present problem, Bishnoy can file a suit against Avinash for the recovery of loan at Lucknow. 

 

7: A transport company has its head office at Mumbai and branch offices at Allahabad, Patna and Bhopal. A dispute 

cropped up between Sameer and the company in respect of a transaction through Allahabad office. Sameer files a suit 

in respect of this dispute against the company in a court at Patna. How will the court decide? 
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Answer: a corporation shall be deemed to carry on business at its sole or principal office in India, or in respect of any 

cause of action, arising at any place where it has also a subordinate office at such place". 

In this view of the given facts of the case as well as the legal provisions mentioned above, the court at Patna has no 
jurisdiction to try the suit as the cause of action in respect of the transaction has not arisen through Patna Branch 

Office. 

 

8: Anil was a trustee of a trust. After Anil's death, Brij wrongfully takes the possession of the trust property. Chandan, 

the son of Anil files a suit for recovery of possession of the property against Brij as the legal heir of Anil in his 

individual capacity but Chandan did not succeed. Then Chandan files another suit for recovery of trust property 
against Brij in the capacity of trustee as he was appointed as trustee after the death of Anil. Whether the second suit is 

barred by the doctrine of constructive res-Judicata? Explain. 

Answer: The present problem pertains to the doctrine of res Judicata as provided under section 11 of the CPC. The 

doctrine applies only when the parties of both the suits are same and litigating under the same title.  

In the problem, the first suit is filed by Chandan in his individual capacity i.e. as legal heir of his deceased father to 

recover the possession of property. The second suit is filed by him in his representative capacity i.e. as trustee of the 

trust property. Therefore second suit is not barred by the doctrine of constructive res Judicata. 

 

9: Mohan filed a suit against Sohan and Rohan for partition of coparcenery property 'P-1'. The suit has been decided. 

Mohan files another suit against Sohan and Rohan for the partition of coparcenery property P-2 which was in 

existence at the time of filing of the first suit. Decide. 

Answer: This problem pertains to Rule 2 of C.P.C. according to which in a suit filed by the plaintiff, the whole claim 

or all the remedies available should be included in the suit. If not included, for the rest, the second suit is barred. In 

this problem, the first suit filed by Mohan should include all the coparcenery property i.e. P-1 and P-2. Therefore, the 

second suit for P/-2 cannot be filed because this property should be included in the first suit 
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Introduction: 

The Indian Penal Code (IPC) is a colonial legislation which was retained as the main penal law of the 

country even after India became independent in 1947. The Indian Penal Code was passed in the year 

1860 but it came into force on 1st January 1862, and it applies to the whole of India except the state of 

Jammu and Kashmir. 
 

The Indian Penal Code, 1860 is a substantive law of crimes. It defines acts which constitute an offence 

and lays down punishment for the same. It lays down certain principles of criminal law. IPC consists of 
23 chapters and more than 511 sections. It has two parts - general principles and defences and specific 

offences.  

 

Jurisdiction of Indian Penal Code, 1860 

 

The geographical area or the subjects to which a law applies is defined as the jurisdiction of that law. 

 
 

Intra-territorial jurisdiction: Where a crime under any provision of IPC is committed within the 

territory of India the IPC applies and the courts can try and punish irrespective of the fact that the 
person who had committed the crime is an Indian national or foreigner. This is called ‘intra-territorial 

jurisdiction’ because the crime being committed within the Indian territory.  Indian Territory includes –  

 

 Territory of India as defined in Article 1 of Constitution of India. 

 

 Within the territorial waters of India, or 
 

 On any ship or aircraft either owned by India or registered in India. 

 

Example – 1. Gunjan, a citizen of India murdered Ranjan in India 
      2. Glory, a foreigner murdered Ranjan in India. 

 

Exemption – Criminal proceeding cannot be initiated against the following: 

 President or Governor of the state during the time they hold office. 

 Foreign Sovereigns 

 Ambassadors and diplomats of foreign countries. 
 

Indian Penal Code, 1860 

 

8

0

0 
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Extra –territorial jurisdiction:- Where a crime is committed outside the territory of India by an Indian 

national, such a person may be tried and punished by the India courts. (Applies to Indian National) 

 
Example – Gunjan, who is a citizen if India, commits a murder in London. He can be tried and 

convicted of murder in any place in India under IPC. 

 

The Fundamental Elements of Crime 
 

 
In reference to IPC, crime means such act or omission which has been forbidden by the Code & if such 

act or omission is committed by anyone, he or she becomes liable to punishment prescribed under the 

code. 
 

1. Human Being – The first requirement for commission of crime is that the act must be committed by 

a human being. Only a human being is subject to IPC. 
 

2. Mens rea (Guilty Mind): ‘Mens Rea’ is a latin word which means a guilty mind. Mens Rea is the 

fundamental principal to constitute a crime. It is based on the maxim ‘actus non facitreum, nisi mens sit 

rea’. It means ‘the act alone does not amount to guilt; the act must be accompanied by a guilty mind’. In 
simple words, a bad intention or guilt is an essential ingredient in every crime. 

 

Example – Happy singh is a lorry driver who ended up hitting and killing a pedestrian. Imagine two 
situations in this: 

 

Situation 1 – Happy Singh never saw the person until it was too late, tried his best to stop the lorry, but 
could do nothing to stop the accident and in fact ended up by killing pedestrian. 

 

Situation 2 – Happy Singh has been looking out for pedestrian and upon seeing him, steered towards 

him and slammed into him, killing him on the spot. 
 

In situation 1, Happy Singh will be liable only in the civil court for monetary damages as the intention 

to kill is missing. Whereas in situation 2, Happy Singh will be criminally liable because he intended to 
kill the pedestrian. 

 

Therefore, even though the pedestrian is killed in both the situations, the intent of Happy Singh was 

different and so punishments will also be different. The act is judged not from the mind of the wrong-
doer, but the mind of the wrong doer is judged from the act. 

 

Forms of Mens Rea 

 

i. Intention:- 

 
 

Intention is defined as ‘the purpose or design with which an act is done’. Intention indicates the 
position of mind, condition of someone at particular time of commission of offence and also 

will of the accused to see effects of his unlawful conduct. 

Acts done 
by human 

being
Mens Rea Actus Rea

Injury to 
Another

Crime
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For example: A poisons the food which B was supposed to eat with the intention of killing B. C 

eats that food instead of B and is killed. A is liable for killing C although A never intended it 
ii. Negligence:-  

 
 

Negligence is the second form of mens rea. Negligence is not taking care, where there is a duty 

to take care. Negligence or carelessness indicates a state of mind where there is absence of a 
desire to cause a particular consequence. The standard of care established by law is that of a 

reasonable man in identical circumstances. What amounts to reasonable care differs from thing 

to thing depending situation of each case. In criminal law, the negligent conduct amounts to 
means rea. 

 

For example for every medical negligence, a doctor can be tried under IPC. 

 
iii. Recklessness:-  

 
Recklessness occurs when the actor does not desire the consequence, but foresees the possibility 

and consciously takes the risk. It is a total disregard for the consequences of one’s own actions. 

Recklessness is a form of mens rea. 
 

For example: drink and drive is prohibited and once a person does that he shall be punished for 

recklessness. 

 

Exceptions to Mens Rea 

 

a. Liability imposed by statue: Where a statute imposes liability, the presence of absence of a 
guilty mind is irrelevant. 

 

b. Petty Cases: Where it is difficult to prove mens rea and penalties are petty fines. In such petty 

cases, speedy disposal of cases is necessary and the proving of mens rea is not easy. An 
accused may be fined even without any proof of mens rea. 

 

c. Public Interest: In the interest of public safety, strict liability is imposed and whether a person 
causes public nuisance with a guilty mind or without guilty mind, he is punished. 

 

d. Ignorance of Law: If a person violates a law even without the knowledge of the existence of 
the law, it can still be said that he has committed an act which is prohibited by law. In such 

cases, the fact that he was not aware of the law and hence did not intend to violate it is no 
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defense and he would be liable as if he was aware of the law. This follows from the maxim 

'ignorance of the law is no excuse'. 

 
3.  Actus Rea:  

 

 
 
Actus Rea is a latin word which means criminal act. It is the actual physical act of committing a crime. 

There cannot be crime if an actual wrongful or criminal act has not taken place. 

 
For example, if a number of people conspire to murder a person and only one of them actually shoots 

the person, every conspirator would be liable for it. 

 

4. Injury to another person: An injury should have occurred to another party due to Actus Rea. 
 

The Stages of Crime 

 

 
1. Criminal Intention 

 

 
Criminal intention is the first stage in the commission of offence. Intention is the conscious exercise of 

mental faculties of a person to do an act for the purpose of accomplishing or satisfying a purpose. 
Intention means doing any act with one’s will, desire, voluntariness, malafides and for some purpose. In 

the IPC, all these varied expressions find place in the various sections of the Code. 

  

 
For example, if a man drives in a rash and reckless manner resulting in an accident causing death of a 

person, the reckless driver cannot plead innocence by stating that he never intended to cause the death 

of the person. It may be true in the strict sense of term. But a reckless driver should know that reckless 
driving is likely to result in harm and can even cause death of the persons on the road, So, by virtue of 

definition of the word ‘voluntarily’ in the Code, a reckless driver who causes death of a person can be 

presumed or deemed to have intended to cause the death of the person. 

 
 

 

 
 

 

 

Criminal 
Intention

Preparation Attempt
Commission / 

Accomplishment
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2. Preparation 

 
 
Preparation means to arrange necessary measures for commission of intended criminal act. Preparation 

itself is not punishable as it is difficult to prove that necessary preparations were made for commission 

of the offence. 

 
For example. Ram purchases a pistol and keeps the same in his pocket duly loaded in order to kill his 

enemy Shyam, but does nothing more. Ram has not committed any offence as still he is at preparation 

stage and it will be impossible for the prosecution to prove that he was carrying the loaded pistol only 
for the purpose of killing Shyam. 

 

In certain exceptional cases mere preparation is also punishable under IPC: 
 

 Preparation to wage war against the Government 

 Preparation for counterfeiting of coins or Government Stamps. 

 Possessing counterfeit coins, false weights or measurements and forged documents. 

 Making preparation to commit dacoity. 

 

3. Attempt 

 
Attempt, which is the third stage in the commission of a crime, is punishable. Attempt has been called 

as a preliminary crime. Attempt means the direct movement towards commission of a crime after 
necessary preparations have been made. Successful attempt becomes an actual commission of crime, 

otherwise it is just an attempt. But he is guilty in both the cases. In first case he is guilty of commission 

of crime and in the later case he is guilty of attempt only. 
 

4. Commission of Crime or Accomplishment:-  

 
 
The last stage in the commission of crime is its accomplishment. If the accused succeeds in his attempt, 

the result is the commission of crime and he will be guilty of the offence. If his attempt is unsuccessful, 

he will be guilty for an attempt only. 
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Presumption of Innocence and Burden of Proof 
 

There is a presumption of innocence in favour of any person accused of committing any crime. It means 

that in the eyes of the law, the accused person is innocent till it is proven otherwise by the prosecution. 
So strong is this presumption that in order to rebut it, the prosecution must prove it ‘beyond reasonable 

doubts’ that the crime was committed by the accused. If the person accused of committing a crime, 

while defending himself, is able to introduce any doubt in the case of the prosecution, he will not be 
held guilty. 

 

PUNISHMENT 

 

 
 

1. Death:-  

  
 

A death sentence is the harshest of punishments provided in the IPC, which involves the 

judicial killing or taking the life of the accused as a form of punishment. The Supreme Court has 
ruled that death sentence ought to be imposed only in the ‘rarest of rate cases’. 

 

The IPC provides for capital punishment for the following offences: 
 

a) Murder  

(b) Dacoity with Murder.  

(c) Waging War against the Government of India.  
(d) Abetting mutiny actually committed.  

(e) Giving or fabricating false evidence upon which an innocent person suffers death  

(f) Abetment of a suicide by a minor or insane person;  
(g) Attempted murder by a life convict. 

 

The capital punishment is awarded only in two categories of offences, namely treason and murder. 

Death

Life 
Imprisonment

Imprisonment
Forefieture of 

Property

Fines
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In either of the cases, when the court decides that death penalty is the appropriate sentence to be 

imposed in the light of the gravity of matter and consequences of the offence committed and the 

absence of mitigating factors 
 

2. Life Imprisonment:-  

  
 

Imprisonment for life meant rigorous imprisonment, that is, till the last breath of the convict. 

 
3. Imprisonment:- Imprisonment which is of two descriptions namely – 

 

(i) Rigorous Imprisonment, that is hard labour; 
(ii) Simple Imprisonment 

 

4. Forfeiture of property:- 

 
 Forfeiture is the divestiture of specific property without compensation in consequence of some default 
or act forbidden by law. The Courts may order for forfeiture of property of the accused in certain 

occasions. 

 

5. Fine:-  

  
Fine is forfeiture of money by way of penalty. It should be imposed individually and not collectively.  

 
When court sentences an accused for a punishment, which includes a fine amount, it can specify that in 

the event the convict does not pay the fine amount, he would have to suffer imprisonment for a further 

period as indicated by the court, which is generally referred to as default sentence. 

 

 

CRIMINAL CONSPIRACY [Section 120 A & 120 B] 

 
 

Definition of criminal conspiracy (Section 120A) 

 

When two or more persons agree to do, or cause to be done,— 

 

(1) an illegal act, or 
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(2) an act which is not illegal by illegal means,  

 

such an agreement is designated a criminal conspiracy: 
 

Provided that no agreement except an agreement to commit an offence shall amount to a criminal 

conspiracy unless some act besides the agreement is done by one or more parties to such agreement in 
pursuance thereof. 

 

Explanation.—It is immaterial whether the illegal act is the ultimate object of such agreement, or is 
merely incidental to that object. 

 

Essentials of Criminal Conspiracy [R. Venkatkrishnan v. CBI] 

 
1. an agreement between two or more persons; 

2. the agreement must relate to doing or causing to be done either 

(i) an illegal act; 
(ii) an act which is not illegal in itself but is done by illegal means. 

3. There should be an over act done in pursuance of this conspiracy in addition to the agreement. 

 
In simple words, the parties should have done some obvious acts in fulfilment of that agreement. 

Merely an agreement will not be termed as criminal conspiracy. The agreement can be proved by direct 

or circumstantial evidence between two or more persons to commit an offence. 

 

S.NO. CASE NAME PROVISONS 

1 R. Venkatkrishnan v. 

CBI 
The ingredients of the offence of criminal conspiracy 
1. an agreement between two or more persons; 

2. the agreement must relate to doing or causing to be done 
either 

  • an illegal act; 

• an act which is not illegal in itself but is done by illegal 
means. 

2 NCT of Delhi v. Navjot 

Sandhu, (SC), 

(Parliament attack case) 

In order to prove a criminal conspiracy which is punishable under 

section 120B there must be direct or circumstantial evidence to show 

that there was an agreement between two or more persons to commit 
an offence, the accused had never contacted the deceased terrorist on 

place but had helped one of the conspirators to flee to a safer place 

after incident was not held guilty as conspirator. 

 

 

Punishment of criminal conspiracy(Section 120B) 

 

If a person conspires to commit an offence 

punishable with  

 death,  

 imprisonment for life or  

 rigorous imprisonment for a term of two 

years or more 

He shall be punishable in the same manner as if 

he had abetted such offence. 

 
In simple words, the punishment for conspiracy is 

the same as if conspirator has abetted or assisted 

the offence. 

If a person conspires to commit an offence other 
than above 

He shall be punished with imprisonment upto 6 
months or fine or both. 

 

CRIMINAL MISAPPROPRIATION OF PROPERTY [Section 403 and 404] 
 

Dishonest misappropriation of property (Section 403) 
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Whoever dishonestly misappropriates or converts to his own use any movable property, shall be 

punished with imprisonment of either description for a term which may extend to two years, or with 

fine, or with both. 
 

Essentials of Dishonest misappropriation of property 

 

 There should be misappropriation or conversion of property. 

 The misappropriation or conversion should be dishonest. 

 The property should be movable property 
 

Illustrations 

 
(a) A takes property belonging to Z out of Z's possession, in good faith believing at the time when he 

takes it, that the property belongs to himself. A is not guilty of theft; but if A, after discovering his 

mistake, dishonestly appropriates the property to his own use, he is guilty of an offence under this 

section. 
 

(b) A, being on friendly terms with Z, goes into Z's library in Z's absence, and takes away a book 

without Z's express consent. Here, if A was under the impression that he had Z's implied consent to take 
the book for the purpose of reading it, A has not committed theft. But, if A afterwards sells the book for 

his own benefit, he is guilty of an offence under this section. 

 
(c) A and B, being, joint owners of a horse, A takes the horse out of B's possession, intending to use it. 

Here, as A has a right to use the horse, he does not dishonestly misappropriate it. But, if A sells the 

horse and appropriates the whole proceeds to his own use, he is guilty of an offence under this section. 

 
(d) A sees Z drop his purse with money in it. A picks up the purse with the intention of restoring it to Z, 

but afterwards appropriates it to his own use. A has committed an offence under this section. 

 
(e) A finds a purse with money, not knowing to whom it belongs; he afterwards discovers that it 

belongs to Z, and appropriates it to his own use. A is guilty of an offence under this section. 

 
(f) A finds a valuable ring, not knowing to whom it belongs. A sells it immediately without attempting 

to discover the owner. A is guilty of an offence under this section. 

 

Case Law: Bhagiram Dome v. Abar Dome 

 

Facts: The property was possessed innocently but due to change in circumstances the retaining became 

wrongful and fraudulent. 
 

Judgement: Guilty under section 403 criminal even if the possession was innocent. And subsequently 

the retaining became wrongful and fraudulent. 

 

Case Law: U. Dhar v. State of Jharkhand 

 

Facts: There were two contracts- one between the principal and contractor and another between 
contractor and sub-contractor. On completion of work sub-contractor demanded money for completion 

of work and on non-payment filed a criminal complaint alleging that contractor having received the 

payment from principal had misappropriated the money. 
 

Judgement: It was held that matter was of civil nature and criminal complaint was not maintainable 

and was liable to be quashed. The Supreme Court also observed that money paid by the principal to the 

contractor was not money belonging to the complainant, sub-contractor, hence there was no question of 
misappropriation. 
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Case law : In Mohammad Ali v. State, 

 

FACTS: Fifteen bundles of electric wire were seized from the appellant but none including electricity 
department claimed that wires were stolen property. Evidence on records showed that impugned electric 

wire was purchased by the applicant from scrap seller. 

 
JUDGEMENT : It was held that Merely applicant not having any receipt for purchase of impugned 

wire cannot be said to be guilty of offence punishable under Section 403 of the Code. Order of framing 

charge was, therefore, quashed by the Supreme Court and the accused was not held guilty under section 
403 of the Indian Penal Code, 1860. 

 

Dishonest misappropriation of property possessed by deceased person at the time of his death 

(Section 404) 

 

If a person dishonestly misappropriates or converts to his own use property, knowing that such property 

was in the possession of a deceased person at the time of that person's death, and has not since been in 
the possession of any person legally entitled to such possession, shall be punished with imprisonment of 

either description for a term which may extend to three years, and shall also be liable to fine, and if the 

offender at the time of such person's death was employed by him as a clerk or servant, the imprisonment 
may extend to seven years. 

 

Illustration 

 
Z dies in possession of furniture and money. His servant A, before the money comes into the possession 

of any person entitled to such possession, dishonestly misappropriates it. A has committed the offence 

defined in this section. 
 

CRIMINAL BREACH OF TRUST (Section 405) 

 

The criminal breach of trust as laid down under section 405 of the IPC is ‘dishonest misappropriation’ 
or ‘conversion to own use’ another’s property which is similar to the offence of criminal 

misappropriation as defined under section 403. The only difference between the two is that in respect of 

criminal breach of trust, the accused is entrusted with property or with dominion or control over the 
property. 

 

Illustrations 
 

(a) A, being executor to the will of a deceased person, dishonestly disobeys the law which directs him 

to divide the effects according to the will, and appropriates them to his own use. A has committed 

criminal breach of trust. 
 

(b) A is a warehouse-keeper. Z going on a journey, entrusts his furniture to A, under a contract that it 

shall be returned on payment of a stipulated sum for warehouse room. A dishonestly sells the goods. A 
has committed criminal breach of trust. 

 

(c) A, a revenue-officer, is entrusted with public money and is either directed by law, or bound by a 
contract, express or implied, with the Government, to pay into a certain treasury all the public money 

which he holds. A dishonestly appropriates the money. A has committed criminal breach of trust. 

 

Criminal Breach of Trust – Essential Ingredients 
1. The accused must be entrusted with the property or with dominion over it, 

2. The person so entrusted must use that property, or; 

3. The accused must dishonestly use or dispose of that property or wilfully suffer any other person to do 
so in violation, 

(i) of any direction of law prescribing the mode in which such trust is to be discharged, or; 

(ii) of any legal contract made touching the discharge of such trust. 
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Case Law: Pratibha Rani v. Suraj Kumar 

 
Facts: The appellant alleged that her stridhan property was entrusted to her in–laws which they 

dishonestly misappropriated for their own use 

 
Judgement: The accused were held guilty of this offence and she was held entitled to prove her case 

and no court would be justified in quashing her complaint. 

 

Case Law: Suryalakshmi Cotton Mills Ltd. v. Rajvir Industries Ltd. 

 

Facts: A cheque was handed over for a particular purpose under a contract. The cheque was 

misappropriated and used for some other purpose. 

 

Judgement: It was held that a cheque is property and if the said property has been misappropriated or 

has been used for a purpose for which the same had not been handed over, a case under Section 406 of 
the Code may be found to have been made out. 

 

Punishment for criminal breach of trust.(Section 406) 

 

Case Section Punishment 

Punishment for cases other than the 

following cases 

406 Imprisonment upto 3 years OR with 

fine OR both 

When breach of trust is done by carrier, 
wharfinger or a warehouse keeper 

407 Imprisonment upto 7 years AND 
fine 

When breach of trust is done by clerk or 

servant 

408 Imprisonment upto 7 years AND 

fine 

When breach of trust is done by public 
servant or banker, merchant, factor, 

broker, attorney or agent 

409 Imprisonment for life OR 
Imprisonment upto 10 years AND 

fine 

 

In Bagga Singh v. State of Punjab, the appellant was a taxation clerk in the Municipal Committee, 
Sangrur. He had collected arrears of tax from tax-payers but the sum was not deposited in the funds of 

the committee after collection but was deposited after about 5 months. He pleaded that money was 

deposited with the cashier Madan Lal, a co-accused, who had defaulted on the same but the cashier 
proved that he had not received any such sum and was acquitted by lower court. The mere fact that the 

co-accused cashier was acquitted was not sufficient to acquit accused in the absence of any proof that 

he had discharged the trust expected of him. As such the accused was liable under section 409 of Indian 
Penal Code, 1860. 

 

In Girish Saini v. State of Rajasthan, a public servant was accused of neither depositing nor making 

entries of stationery required for official purpose. Accused public servant was in charge of the store in 
the concerned department at the time of commission of offence. Hence entrustment was proved. It was 

held accused could not take the benefit of misplacing of one of registers of company as he could not 

prove maintenance of two registers by department. Therefore, the accused was held guilty of 
committing criminal breach of trust. 
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SOME ILLUSTRATIONS 
(a) A, being executor to the will of a deceased person, dishonestly disobeys the law which directs 

him to divide the effects according to the will, and appropriates them to his own use. A has committed 
criminal breach of trust. 

(b) A is a warehouse-keeper. Z going on a journey, entrusts his furniture to A, under a contract that 

it shall be returned on payment of a stipulated sum for warehouse room. A dishonestly sells the goods. 
A has committed criminal breach of trust. 

(c) A, residing in Calcutta, is agent for Z, residing at Delhi. There is an express or implied contract 

between A and Z, that all sums remitted by Z to A shall be invested by A, according to Z's direction. Z 
remits a lakh of rupees to A, with directions to A to invest the same in Company's paper. A dishonestly 

disobeys the directions and employs the money in his own business. A has committed criminal breach 

of trust, 

(d) But if A, in the last illustration, not dishonestly but in good faith, believing that it will be more 
for Z's advantage to hold shares in the Bank of Bengal, disobeys Z's directions, and buys shares in the 

Bank of Bengal, for Z, instead of buying Company's paper, here, though Z should suffer loss, and 

should be entitled to bring a civil action against A, on account of that loss, yet A, not having acted 
dishonestly, has not committed criminal breach of trust. 

 

To conclude that for an offence to fall under this section all the four requirements are essential to 

be fulfilled. 
1. The person handing over the property must have confidence in the person taking the property so 

as to create a fiduciary relationship between them or to put him in position of trustee. 

2. The accused must be in such a position where he could exercise his control over the property 
i.e; dominion over the property. 

3. The term property includes both movable as well as immovable property within its ambit. 

4. It has to be established that the accused has dishonestly put the property to his own use or to 
some unauthorized use. Dishonest intention to misappropriate is a crucial fact to be proved to 

bring home the charge of criminal breach of trust. 

 

 

CHEATING (Sections 415 to 420) 

 

 
 

Cheating can be defined as a dishonest or unfair act done to gain advantage over the other. 
 

Section 415 provides that whoever, by deceiving any person, fraudulently or dishonestly induces the 

person so deceived to deliver any property to any person, or to consent that any person shall retain any 

property, or intentionally induces the person so deceived to do or omit to do anything which he would 
not do or omit if he were not so deceived, and which act or omission causes or is likely to cause damage 

or harm to that person in body, mind, reputation or property, is said to “cheat”. 

 
Explanation.—A dishonest concealment of facts is a deception within the meaning of this section. 

 

Illustrations 

 
(a) A, by falsely pretending to be in the Civil Service, intentionally deceives Z, and thus dishonestly 

induces Z to let him have on credit goods for which he does not mean to pay. A cheats. 
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(b) A, by putting a counterfeit mark on an article, intentionally deceives Z into a belief that this article 

was made by a certain celebrated manufacturer, and thus dishonestly induces Z to buy and pay for the 

article. A cheats. 
 

(c) A intentionally deceives Z into a belief that A means to deliver to Z a certain quantity of indigo plant 

which he does not intend to deliver, and thereby dishonestly induces Z to advance money upon the faith 
of such delivery. A cheats; but if A, at the time of obtaining the money, intends to deliver the indigo 

plant, and afterwards breaks his contract and does not deliver it, he does not cheat, but is liable only to a 

civil action for breach of contract. 
 

(d) A intentionally deceives Z into a belief that A has performed A's part of a contract made with Z, 

which he has not performed, and thereby dishonestly induces Z to pay money. A cheats. 

 

Cheating – Main Ingredients 

 

 The accused must deceive another person. 

 The act deceiving was done intentionally. 

 The person who is deceived should be induced to deliver any property, or to do an act. 

 Such inducement should be fraudulent or dishonest. 

 

Case Law: T.R. Arya v. State of Punjab 

 

Facts - A bank employee when on comparison of signature of drawer passes a cheque there may be 
negligence resulting in loss to bank, Can it be held as cheating ? 

 

Judgement - It was held that negligence in duty without any dishonest intention cannot amount to 

cheating. 
 

Cheating by personation 

 
As per section 416 a person is said to “cheat by personation” if he cheats by pretending to be some other 

person, or by knowingly substituting one person for another, or representing that he or any other person 

is a person other than he or such other person really is. 
 

Explanation.—The offence is committed whether the individual personated is a real or imaginary 

person. 

 
Illustrations 

(a) A cheats by pretending to be a certain rich banker of the same name. A cheats by personation. 

(b) A cheats by pretending to be B, a person who is deceased. A cheats by personation. 
 

Punishment for Cheating 

 

Case Section Punishment 

Punishment for cases other than the 

following cases 

417 Imprisonment upto 1 year OR with fine 

OR both 

If a person who is bound to protect another 

person’s interest cheats that person with the 
knowledge that the act will cause wrongful 

loss to that party 

418 Imprisonment upto 3 years OR with fine 

OR both 

Punishment for cheating by personation 419 Imprisonment upto 3 years OR with fine 
OR both 

Where cheating leads to dishonestly 

inducing delivery of property. 

420 Imprisonment upto 7 years AND fine  
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FRAUDULENT DEEDS AND DISPOSITIONS OF PROPERTY (Section 421 to 424) 

 

Fraudulent Deeds and Dispositions of Property are covered under section 421 to 424 of the Indian Penal 
Code, 1860. These sections deal with fraudulent conveyances referred to in section 53 of the Transfer of 

Property Act and the Presidency-towns and Provincial Insolvency Acts. 

 

Dishonest or fraudulent removal or concealment of property to prevent distribution among 

Creditors (Section 421) 

 
Whoever dishonestly or fraudulently removes, conceals or delivers to any person, or transfers or causes 

to be transferred to any person, without adequate consideration, any property, intending thereby to 

prevent, or knowing it to be likely that he will thereby prevent, the distribution of that property 

according to law among his creditors or the creditors of any other person, shall be punished with 
imprisonment of either description for a term which may extend to two years, or with fine, or with both. 

 

Essential ingredients of Section 421: (Case - Ramautar Chaukhany v Hari Ram Todi) 

  

 The accused removed, concealed or delivered the property or that he transferred, it caused it to 

be transferred to someone 

 Such a transfer was without adequate consideration. 

 That the accused either prevented or intended to  prevent legal distribution of that property 

amongst its creditors. 

 That he acted dishonestly and fraudulently. 

 

This section specifically refers to frauds connected with insolvency. The offence under it consists in a 

dishonest disposition of property with intent to cause wrongful loss to the creditors. 

 
Punishment u/s 421 – Imprisonment upto 2 years or with a fine or both.  

 

Dishonestly or fraudulently preventing debt being available for creditors (Section 422) 

 

Whereby a person has the means of returning his loan but he is not availing such means is fraudulently 

preventing debt being available for creditors. In simple words, where a person fraudulently prevents the 
payment of debt amount to the creditor, it will be covered under this section. 

Punishment - Imprisonment upto 2 years or with a fine or both. 

 

Dishonest or fraudulent execution of deed of transfer containing false statement of consideration 

(Section 423) 

 

Whoever dishonestly or fraudulently signs, executes or becomes a party to any deed or instrument 
which purports to transfer or subject to any charge on property, or any interest therein, and which 

contains any false statement relating to the consideration for such transfer or charge, or relating to the 

person or persons for whose use or benefit it is really intended to operate. 

 
Punishment - Imprisonment upto 2 years or with a fine or both. 

 

S.NO. CASE NAME PROVISONS 

1 Commissioner of Wealth 
Tax v G.D. Naidu 

It was held that the essential requisites of debt are- (1) ascertained or 
ascertainable, (2) an absolute liability, in present or future, and (3) an 

obligation which has already accrued and is subsisting. All debts are 

liabilities but all liabilities are not debt. 

2 Mangoo Singh v. 

Election Tribunal, 

The Supreme Court has laid down that the word ‘demand’ ordinarily 

means something more than what is due; it means something which 

has been demanded, called for or asked for, but the meaning of the 

word must take colour from the context and so ‘demand’ may also 
mean arrears or dues. 
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Essentials of Section 423 –  

 

 The sale deed or a deed subjecting an immovable property to a charge must contain a false 
statement 

 

 The false statement is related to –  

 

 Consideration 

 Beneficiary 
 

Dishonest or fraudulent removal or concealment of property (Section 424) 

 
Whoever dishonestly or fraudulently conceals or removes any property of himself or any other person, 

or dishonestly or fraudulently assists in the concealment or removal thereof, or dishonestly releases any 

demand or claim to which he is entitled. 

 
Punishment - Imprisonment upto 2 years or with a fine or both. 

 

The essential ingredients to bring an offence under section 424 are as follows: 
 

(i) There is a property; 

(ii) That the accused concealed or removed the said property or assisted in concealing or removing 
the said property; 

(iii) That the said concealment or removal or assisting in removal or concealment was done 

dishonestly or fraudulently. 

 
 

 

Or, 
 

(i) That the accused was entitled to a demand or claim; 

(ii) That the accused released the same; 
(iii) That he so released dishonestly or fraudulently. 

 

 

FORGERY 

 

Whoever makes any false document or false electronic record or part of a document or electronic 

record, with intent to cause damage or injury, to the public or to any person, or to support any claim or 
title, or to cause any person to part with property, or to enter into any express or implied contract, or 

with intent to commit fraud or that fraud may be committed, commits forgery. [Section 463] 

 

Essential Ingredients of Forgery: 
1. The accused have made a false document / electronic record or a part of it. 

2. The intention of making false document may be as follows: 

 

 To cause a damage or injury to public or any person. 

 To support any claim or title.  
 To separate a person from his property. 

 To enter into an express or implied contract. 

 To commit fraud.  
 

Punishment - Imprisonment upto 2 years or with a fine or both. 
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Case Law - Balbir Kaur v. State of Punjab 

 
Facts - Allegation against the accused was that she furnished a certificate to get employment as ETT 

teacher which was found to be bogus and forged in as much as school was not recognized for period 

given in certificate. However the certificate did not anywhere say that school was recognized. 
 

Judgement - It was held that merely indicating teaching experience of the accused, per-se, cannot be 

said to indicate wrong facts. So the direction which was issued for prosecution is liable to be quashed. 
 

S.NO. CASE NAME PROVISONS 

1 Ramchandran v. State The Supreme Court, has held that to constitute an offence of forgery 

document must be made with dishonest or fraudulent intention. A 
person is said to do a thing fraudulently if he does that thing with 

intent to defraud but not otherwise. 

2 Parminder Kaur v. State 

of UP 

The Supreme Court in has held that mere alteration of document 

does not make it a forged document. Alteration must be made for 
some gain or for some objective. 

 

DEFAMATION 

 

 
 

Section 499 provides that whoever, by words either spoken or intended to be read, or by signs or by 

visible representations, makes or publishes any imputation concerning any person intending to harm, or 
knowing or having reason to believe that such imputation will harm, the reputation of such person, is 

said, except in the cases hereinafter excepted, to defame that person. 

 

SOME EXPLANATIONS 
Explanation 1.—It may amount to defamation to 

impute anything to a deceased person, if the 

imputation would harm the reputation of that 
person if living, and is intended to be hurtful to 

the feelings of his family or other near relatives. 

Explanation 2.—It may amount to defamation to 
make an imputation concerning a company or an 

association or collection of persons as such. 

Explanation 3.—An imputation in the form of an 

alternative or expressed ironically, may amount to 
defamation. 

 SOME ILLUSTRATIONS 
(a) A says— “Z is an honest man; he never 

stole B's watch”; intending to cause it to be 

believed that Z did steal B's watch. This is 
defamation, unless it fall within one of the 

exceptions. 

(b) A is asked who stole B's watch. A points 
to Z, intending to cause it to be believed that Z 

stole B's watch. This is defamation, unless it fall 

within one of the exceptions. 

(c) A draws a picture of Z running away with 
B’s watch, intending it to be believed that Z stole 

B's watch. This is defamation, unless it fall within 

one of the exceptions. 

 

Essential Ingriedients of Defamation: 

 

1. An imputation or accusation is made by  
Words, either spoken or written or 

Signs or  

Visible Representations. 
2. Such imputation should be published to third party, i.e. party other than against whom the 

imputation is made. 

3. The intention behind such imputation is to harm the reputation of the person against whom it is 

made. 
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Note: It may amount to defamation to impute anything to a deceased person, if the imputation would 

harm the reputation of that person if living, and is intended to be hurtful to the feelings of his family or 
other near relatives. 

 

It may amount to defamation to make an imputation concerning a company or an association or 
collection of persons as such. 

 

Exceptions:  

 

Imputation of truth in public good – If imputation of truth is made in the public good, it will not be 

treated as defamation. 

 
Public conduct of public servants – An opinion given in good faith about public conduct of public 

servant respecting his character will not be treated as defamation. 

 
Conduct of any person touching any public question.—It is not defamation to express in good faith 

any opinion whatever respecting the conduct of any person touching any public question. 

 

Illustration 

It is not defamation in A to express in good faith any opinion whatever resenting Z's conduct in 

petitioning Government on a public question, in signing a requisition for a meeting on a public question, 

in presiding or attending at such meeting, in forming or joining any society which invites the public 
support, in voting or canvassing for a particular candidate for any situation in the efficient discharge of 

the duties of which the public is interested. 

 
Publication of reports of proceedings of courts.—It is not defamation to publish substantially true 

report of the proceedings of a Court of justice. 

 

Merits of case decided in Court or conduct of witnesses and others concerned.—It is not 
defamation to express in good faith any opinion whatever respecting the merits of any case. Further any 

opinion in good faith respecting the conduct of any person as a party, witness or agent in any such case. 

 
Merits of public performance.—It is not defamation to express in good faith any opinion respecting 

the merits of any performance which its author has submitted to the judgment of the public. 

 
Explanation.—A performance may be submitted to the judgment of the public expressly or by acts on 

the part of the author which imply such submission to the judgment of the public. 

 

Illustrations 
 

(a) A person who publishes a book, submits that book to the judgment of the public. 

(b) A person who makes a speech in public, submits that speech to the judgment of the public. 
(c) An actor or singer who appears on a public stage, submits his acting or singing to the judgment of 

the public. 

 
Censure passed in good faith by person having lawful authority over another.—It is not 

defamation in a person having over another any authority, either conferred by law or arising out of a 

lawful contract made with that other, to pass in good faith any censure on the conduct of that other in 

matters to which such lawful authority relates. 
 

Accusation preferred in good faith to authorised person.—It is not defamation to prefer in good 

faith an accusation against any person to any of those who have lawful authority over that person with 
respect to the subject-matter of accusation. 

 

Illustration 
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If A in good faith accuses Z before a Magistrate; if A in good faith complains of the conduct of Z, a 

servant, to Z's master;if A in good faith complains of the conduct of Z, a child, to Z's father- A is within 
this exception. 

 

Imputation made in good faith by person for protection of his or other's interests.— It is not 
defamation to make an imputation on the character of another provided that the imputation be made in 

good faith for the protection of the interests of the person making it, or of any other person, or for the 

public good. 
 

Caution intended for good of person to whom conveyed or for public good.—It is not defamation to 

convey a caution, in good faith, to one person against another, provided that such caution be intended 

for the good of the person to whom it is conveyed, or of some person in whom that person is interested, 
or for the public good. 

 

Punishment for defamation - Imprisonment upto 2 years or with a fine or both. [Section 500] 

 

Kinds of Defamation 

 

 
In libel, the defamatory statement is made in some permanent and visible form, such as writing, printing 
or pictures. 

 

In slander it is made in spoken words or in some other transitory form, whether visible or audible, such 

as gestures or inarticulate but significant sounds. 
 

Printing or engraving matter known to be defamatory 

 
A person printing or engraving defamatory matter abets the offence of defamation and is guilty under 

section 501. Printing or engraving of defamatory material is not sufficient and the court is required to be 

satisfied that the accused knew or had good reasons to believe that such a matter was defamatory before 
holding a person guilty.  

 

In Sankaran v. Ramkrishna Pillai, 1960, the defamatory matter was printed in Malayalam and the 

accused did not know the language, his mens rea was absent and he was not guilty. 
 

Sale of printed or engraved substance containing defamatory matter Section 502 
Whoever sells or offers for sale any printed or engraved substance containing defamatory matter, 
knowing that it contains such matter, shall be punished with simple imprisonment for a term which may 

extend to two years, or with fine, or with both. 

 

To bring an offence under section 502, it must be: 
 

(i) That the published material was defamatory as per section 499 of the IPC. 

(ii) That the published material was either printed or engraved. 
(iii) That the accused knew that such matter contained defamatory imputation 

(iv) That the accused sold or offered for sale the defamatory matter. 

 

 

 

 

 

 

Libel
Slander
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General Exceptions 

 

The Indian Penal Code, 1860 also provides for general exceptions for a person accused of committing 
any offence under the Code to plead in his defense. In general exceptions to criminal liability there will 

be absence of mens rea (guilty mind) on the part of the wrong-doer. 

 

1. Mistake of Fact- bound by law [Section 76] 

 

A person will not be guilty of an offence if he commits any act –  
 

 Which he is bound to do or 

 Mistakenly believes in good faith that he is bound by the law to do. 

 

Mistake of fact, is a general defence based on the Common Law maxim - ignorantiafacitexcusat; 

igoranita juris non excusat- (Ignorance of fact excuses; Ignorance of law does not excuse). In mistake 
of fact the accused does not possess mens rea or guilty mind. 

 

2. Act of Judge when acting judicially (section 77): 

 

If any judge in his authority in good faith believing authorized by law commits any act, no offence is 

attracted. 
 

3. Act done pursuant to the judgment or order of Court (section 78) 

 

When any act is committed on judgment or order of the Court of Justice which is in force, it is no 
offence even if the judgment or order of the Court is without any jurisdiction, though the person who 

executes the judgment and order must believe that the Court has the jurisdiction. 

Section 77 protects judges from any criminal liability for their judicial acts. Section 78 extends this 
protection to ministerial and other staff, who may be required to execute orders of the court. If such 

immunity was not extended, then executing or implementing court orders would become impossible. 

 

4. Mistake of Fact-justified by law (section 79) 
 

If any one commits any act which is justified by law or by reason of mistake of fact and not by reason 

of mistake of law believes himself to be justified by Law. 
 

5. Accident in doing a lawful act (section 80) 

 
According to section 80, if any one commits any offence by accident or misfortune without malafide or 

without knowledge in performance of his legal duty in legal manner with proper care and caution is no 

offence. 

 
In simple words, if a person is carrying out a lawful act in a lawful manner, with proper care but 

accidently commits crime, it will not be treated as an offence. 

 

6. 6. Act likely to cause harm, but done without criminal intent, and to prevent other harm 

(section 81) 

 
Any act done by anyone without any criminal intent for saving or preventing harm to third person or 

property in good faith is no offence. 

 

Example – A sees a great fire. With an intention to avoid spreading the fire and to save human and 
property he pulls down and destroy the stable which caught fire. It will not be treated as offence. As the 

harm prevented was more eminent than the harm done. 
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7. Act of a child under seven years of age (section 82) 

 

If any child who is below seven years of age commits any offence, he is not guilty because it is the 
presumption of law that that a child below 7 years of age is incapable to having a criminal intention 

(mens rea) necessary to commit a crime. 

 

8 Act of a child above seven and under twelve of immature understanding (section 83) 

 

If any minor child is in between seven and twelve years of age and not attained the maturity of what is 
wrong and contrary to law at the time of commission of offence in not liable to be convicted and 

punished. 

 

9 Act of a person of unsound mind (section 84) 

 

Nothing done by any person of unsound mind is an offence if at the time of doing it, by reason of 

unsoundness of mind, is incapable of knowing the nature of the act, or that he is doing what is either 
wrong or contrary to law. 

 

10. Act of a person incapable of judgment by reason of intoxication caused against his will 

(section 85) 

 

Nothing is an offence which is done by a person who, at the time of doing it, is, by reason of 

intoxication, incapable of knowing the nature of the act, or that he is doing what is either wrong, or 
contrary to law: provided that the thing which intoxicated him was administered to him without his 

knowledge or against his will. 

11 Offence requiring a particular intent or knowledge committed by one who is intoxicated 

(section 86) 

 

In cases where an act done is not an offence unless done with a particular knowledge or intent, a person 

who does the act in a state of intoxication shall be liable to be dealt with as if he had the same 
knowledge as he would have had if he had not been intoxicated, unless the thing which intoxicated him 

was administered to him without his knowledge or against his will. If the accused himself takes and 

consumes intoxicated thing or material with knowledge or intention and under intoxication he  commits 
any offence he is liable for punishment. 

 

12. Act not intended and not known to be likely to cause death or grievous hurt, done by consent 

(section 87) 

 

When anyone commits any act without any intention to cause death or grievous hurt and which is not 

within the knowledge of that person to likely to cause death or grievious hurt to any person who is more 
than eighteen years of age and has consented to take the risk of that harm, the person doing the act has 

committed no offence. 

 
This section is based on the principle of ‘volenti-non-fit injuria’ which means he who consents suffers 

no injury. The policy behind this section is that everyone is the best judge of his own interest and no 

one consents to that which he considers injurious to his own interest. 
 

13. Act not intended to cause death, done by consent in good faith for person's benefit (section 88) 

 

Nothing, which is not intented to cause death, is an offence by reason of any harm which it may cause, 
or be intended by the doer to cause, or be known by the doer to be likely to cause, to any person for 

whose benefit it is done in good faith, and who has given a consent, whether express or implied, to 

suffer that harm, or to take the risk of that harm. 
 

For example:- A, a surgeon, knowing that a particular operation is likely to cause the death of Z who 

suffers under the painful complaint but not intending to cause Z’s death and intending in good faith Z’s 
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benefit, performs that operation on Z with Z’s consent. A has committed no offence. But if surgeon 

while performing the operation leaves a needle inside the abdomen of the patient who die due to septic - 

He would be liable criminally for causing death by negligence because he did not perform the operation 
with due care and caution. 

 

14. On consent of guardian if any act is done in good faith to it (section 89) 

 

Anything done by the third person will not be an offence provided that it is done in good faith and for 

the benefit of the child or a person of unsound mind. This section gives protection to the guardians as 
well as other person acting with the consent of a guardian of a person under 12 years of age or a person 

of unsound mind. 

 

15. Consent (section 90) 

 

The consent is not valid if it is obtained from a person who is under fear of injury, or under a 

misconception of fact and if the person doing the act knows, or has reason to believe, that the consent 
was given in consequence of such fear or misconception. The consent is also not valid if it’s given by a 

person who, from unsoundness of mind, or intoxication, is unable to understand the nature and 

consequence of that to which he gives his consent. The consent is given by a person who is under 
twelve years of age is also not valid unless the contrary appears from the context. 

 

16. Exclusion of acts which are offences independently of harm caused (section 91) 

 
The exceptions in sections 87, 88 and 89 do not extend to acts which are offences independently of any 

harm which they may cause, or be intended to cause, or be known to be likely to cause, to the person 

giving the consent, or on whose behalf the consent is given. 
 

17. Act done in good faith for benefit of a person without consent (section 92) 

 

Nothing is an offence by reason of any harm which it may cause to a person for whose benefit it is done 
in good faith, even without that person's consent, if the circumstances are such that it is impossible for 

that person to signify consent, or if that person is incapable of giving consent, and has no guardian or 

other person in lawful charge of him from whom it is possible to obtain consent in time for the thing to 
be done with benefit. This defense is subject to certain exceptions. 

 

18. Communication made in good faith (section 93) 

 

No communication made in good faith is an offence by reason of any harm to the person to whom it is 

made, if it is made for the benefit of that person. 

 
For example: A, a surgeon, in good faith, communicates to a patient his opinion that he cannot live. The 

patient dies in consequence of the shock. A has committed no offence, though he knew it to be likely 

that the communication might cause the patient's death. 
 

19. Act to which a person is compelled by threats (section 94) 

 
Except murder, and offences against the State punishable with death, nothing is an offence which is 

done by a person who is compelled to do it by threats, which, at the time of doing it, reasonably cause 

the apprehension that instant death to that person will otherwise be the consequence. 

 

20. Act causing slight harm (section 95) 
 

 Nothing is an offence by reason that it causes, or that it is intended to cause, or that it is known to be 
likely to cause, any harm, if that harm is so slight that no person of ordinary sense and temper would 

complain of such harm. 
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