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8.1 
    

CODE	OF	CIVIL	PROCEDURE	1908	
	
Laws	can	be	divided	into	2	groups:	(i)	substantive	law;	and	(ii)	procedural	law.		
	
	
	

	
	
	
Substantive	law	determines	rights	and	liabilities	of	parties	and	procedural	or	adjective	
law	prescribes	practice,	procedure	and	machinery	for	the	enforcement	of	those	rights	and	
liabilities.	Procedural	law	is	thus	an	adjunct	or	an	accessory	to	substantive	law.		
	
The	Civil	Procedure	Code	consolidates	and	amends	the	law	relating	to	the	procedure	of	
the	Courts	of	Civil	jurisdiction.	The	Code	of	Civil	Procedure	is	an	adjective	law	it	neither	
creates	nor	takes	away	any	right.	It	is	intended	to	regulate	the	procedure	to	be	followed	
by	Civil	Courts.	
	
Scheme	of	the	code	
The	Civil	Procedure	Code	consists	of	two	parts.	158	Sections	form	the	first	part	and	the	
rules	and	orders	 contained	 in	Schedule	 I	 form	the	 second	part.	The	object	of	 the	Code	
generally	 is	 to	 create	 jurisdiction	 while	 the	 rules	 indicate	 the	 mode	 in	 which	 the	
jurisdiction	should	be	exercised.	Thus	the	two	parts	should	be	read	together,	and	in	case	
of	any	conflict	between	the	body	and	the	rules,	the	former	must	prevail.	

	
INSTITUTION	OF	SUIT	
Suit	ordinarily	 is	a	civil	action	started	by	presenting	a	plaint	 in	duplicate	 to	 the	Court	
containing	concise	statement	of	the	material	facts,	on	which	the	party	pleading	relies	for	
his	claim	or	defence.	In	every	plaint	the	facts	must	be	proved	by	an	affidavit.	
	
The	main	essentials	of	the	suit	are	–	
(1) the	opposing	parties,	
(2) the	cause	of	action,	
(3) the	subject	matter	of	the	suit,	and	

Types	OF	
LAW

Procedural	law. Substantive	law
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(4) the	relief(s)	claimed.	
	

The	plaint	 consists	of	a	heading	and	 title,	 the	body	of	plaint	and	 the	relief(s)	 claimed.	
Every	suit	shall	be	instituted	in	the	Court	of	the	lowest	grade	competent	to	try	it,	as	to	be	
determined	 with	 regard	 to	 the	 subject	 matter	 being	 either	 immovable	 or	 movable	
property	or	to	the	place	of	abode	or	of	business	or	the	defendant.	
	
Where	a	plaintiff	omits	to	sue	in	respect	of	or	intentionally	relinquishes	any	portion	of	
his	claim,	he	shall	not	afterwards	sue	in	respect	of	the	portion	so	omitted	or	relinquished.	
	
Misjoinder	of	Parties	–	Where	more	than	one	persons	joined	in	one	suit	as	plaintiffs	or	
defendants	in	whom	or	against	whom	any	right	to	relief	does	not	arise	or	against	whom	
separate	suits	are	brought,	no	common	question	of	law	or	fact	would	arise,	it	is	a	case	of	
‘misjoinder	of	parties’.		
To	avoid	such	misjoinder,	two	factors	are	essential	
1. The	 right	 to	 relief	 must	 arise	 out	 of	 the	 same	 act	 or	 transaction	 brought	 by	 the	

plaintiffs	or	against	the	defendants,	there	is	a	common	question	of	law	or	fact.		
2. The	Code	does	not	require	that	all	the	questions	of	law	or	of	fact	should	be	common	

to	all	the	parties.	It	is	sufficient	that	if	there	is	one	common	question.	
	
IMPORTANT	STAGES	IN	PROCEEDINGS	OF	A	SUIT	
• Filling	of	a	plaint	in	the	civil	court	by	the	plaintiff	based	on	certain	cause	of	action	for	

claiming	rights	
• The	civil	court	issues	summon	to	the	defendant.	
• After	receiving	summon,	the	defendant	has	the	opportunities	to	file	reply	in	the	court.	
• The	civil	court	starts	cross-examination	and	review	the	evidence.	
• The	 civil	 court	 decides	 the	 rights	 of	 the	 parties	 based	 on	 the	 evidence	 or	written	

statement	submitted	by	the	plaintiff	and	defendant.	
• The	civil	court	passes	decree	and	judgement.	

Cause	of	action		
Cause	of	action”	means	every	fact	that	it	would	be	necessary	for	the	plaintiff	to	prove	in	
order	to	support	his	right	to	the	judgement	of	the	Court.	Under	Order	2,	Rule	2,	of	the	Civil	
Procedure	Code	it	means	all	the	essential	facts	constituting	the	rights	and	its	infringement.		
A	cause	of	Action	is	based	on	2	factors	
i. A	Right		
ii. An	infringement	for	which	relief	is	claimed.	

Decree	(Sec	2(2))	
i. the	 formal	 expression	 of	 an	 adjudication	 which,	 so	 far	 as	 regards	 the	 Court	

expressing	it;		conclusively;	
ii. determines	the	rights	of	the	parties;		
iii. with	regard	to	all	or	any	of	the	matters	in	controversy;		
iv. in	the	suit	and	may	be	either	preliminary	(i.e.	when	further	proceedings	have	to	be	

taken	before	disposal	of	the	suit)	or	final	
But	decree	does	not	include:	
(a) any	adjudication	from	which	an	appeal	lies	as	an	appeal	from	an	Order,	or	
(b) any	order	of	dismissal	for	default	
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Essentials	of	a	decree	are:	
1. There	must	be	a	formal	expression	of	adjudication;	
2. There	must	be	a	conclusive	determination	of	the	rights	of	parties;	
3. The	determination	must	be	with	regard	to	or	any	of	the	matters	in	contravention	in	

the	suit;	
4. The	adjudication	should	have	been	given	in	the	suit.	
	
Type	of	Decree	
Preliminary	Decree	
A	decree	is	preliminary	when	further	proceedings	have	to	be	taken	before	the	suit	can	be	
completely	disposed	of.	The	preliminary	decree	is	not	dependent	on	the	final.		
	
Final	Decree	
Final	decree	is	dependent	and	subordinate	to	the	preliminary	decree,	and	gives	effect	to	
it.		If	the	preliminary	decree	is	set	aside	the	final	decree	is	automatically	superseded.	
	
Note:	 Every	decree	 is	 appealable	 except	 those	which	are	 specifically	 barred	 and	even	
second	appeal	is	possible	in	decree.	
	
Decree-holder	
“Decree-holder”	means	any	person	in	whose	favour	a	decree	has	been	passed	or	an	order	
capable	of	execution	has	been	made.	
	
Order	[Sec	2(14)]	
The	formal	expression	of	any	decision	of	a	Civil	Court	which	is	not	a	decree.	No	appeal	
lies	against	orders	other	than	what	is	expressly	provided	in	the	Code	or	any	other	law	for	
the	time	being	in	force.		
	
Essential	of	order:	
a. An	order	can	be	passed	by	the	court	at	any	time	during	existence	of	the	suit.	
b. There	is	no	limit	for	passing	an	order	by	the	court.	
c. No	appeal	lies	against	the	orders	except	law	provides	otherwise.	
Interlocutory	order	
Interlocutory	order	is	given	in	an	intermediate	stage	between	the	commencement	and	
termination	of	a	suit.	It	is	used	to	provide	a	temporary	or	provisional	decision	on	an	issue.	

	
	
	
	
	
	

Difference	between	decree	and	order	
Decree	 Order	
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It	 is	 passed	 in	 a	 suit	 made	 on	 the	
presentation	of	plaint	

It	 is	 passed	 in	 a	 suit	 made	 on	 the	
presentation	 of	 plaint,	 application	 and	
petition	

It	has	conclusive	determination	of	right	 It	may	or	may	not	be	conclusive	
There	can	be	one	decree	in	a	suit.	Or	max	
2,	if	there	is	a	preliminary	decree	involved	

There	can	be	many	orders	in	a	suit.	

Decrees	 are	 always	 appealable	 until	
specifically	forbidden	by	law	

Orders	are	generally	not	appealable	until	
specifically	provided	by	law	

Second	appeal	is	not	possible	 Second	appeal	is	possible	
	

Judgement	[Sec	2(9)]	
The	statement	given	by	the	Judge	on	the	grounds	of	a	decree	or	order.	Thus	a	judgement	
must	set	out	the	grounds	and	reasons	for	the	Judge	to	have	arrived	at	the	decision.	
Essential	elements	of	Judgement	
a) A	concise	statement	of	the	case		
b) The	points	for	determination	
c) The	decision	thereon	
d) The	reason	for	the	decision	
	

Decree	 Order	 Judgement	
Sec	2(2)	 Sec	2(14)	 Sec(9)	

Formal	 expression	 of	 an	
adjudication	 which	
conclusively	determine	the	
right	 of	 parties	 with	
regarding	 to	 the	matter	 in	
controversy	using	suit	

Formal	 expression	 of	 any	
decision	 of	 civil	 court,	
which	is	not	decree	

Statement	 given	 by	 judge	
on	the	ground	of	decree	or	
order.	

Decree	
Preliminary	
Final	

	 Judgement	 set	 out	 in	 the	
ground	 and	 the	 reason	 for	
the	judge	to	have	arrived	at	
the	decision.	

	
Jurisdiction	of	Courts	
Jurisdiction	means	the	authority	of	the	court	to	decide	matters	that	are	brought	before	it	
for	adjudication.		
The	jurisdiction	of	civil	court	is	decided	on	following	basis-	
MAIN	GROUNDS	
(i) Jurisdiction	over	the	subject	matter:	The	jurisdiction	to	try	certain	matters	by	

certain	Court	is	limited	by	statute;	e.g.	a	small	cause	court	can	try	suits	for	money	
due	under	a	promissory	note	or	a	suit	for	price	of	work	done.	

(ii) Place	of	 suing	 or	 territorial	 jurisdiction:	A	 territorial	 limit	 of	 jurisdiction	 for	
each	court	is	fixed	by	the	Government.	Thus,	it	can	try	matters	falling	within	the	
territorial	limits	of	its	jurisdiction.	
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(iii) Jurisdiction	over	persons:	All	persons	of	whatever	nationality	are	subject	to	the	
jurisdiction	of	the	Civil	Courts	of	the	country	except	a	foreign	State,	its	Ruler	or	its	
representative	except	with	the	consent	of	Central	Government.	

(iv) Pecuniary	 jurisdiction:	 depending	on	pecuniary	value	of	 the	 suit	Section	6	deal	
with	 Pecuniary	 jurisdiction	 and	 lays	 down	 that	 save	 in	 so	 far	 as	 is	 otherwise	
expressly	provide	

	
ADDITIONAL	GROUNDS	
i. Original	Jurisdiction	—	A	Court	tries	and	decides	suits	filed	before	it.	
ii. Appellate	 Jurisdiction	—	A	 Court	 hears	 appeals	 against	 decisions	 or	 decrees	

passed	by	sub-ordinate	Courts.	
iii. Original	and	appellate	Jurisdiction	—	The	Supreme	Court,	the	High	Courts	and	

the	District	Courts	have	both	original	and	appellate	jurisdiction	in	various	matters.	
	
Appearance	of	parties	and	consequence	of	non-appearance		
Appearance	and	nonappearance	is	an	important	issue	to	settle	a	dispute.	Order	9	of	CPC	
lays	down	the	provision	of	consequences	of	appearance	and	nonappearance	of	parties	in	
a	civil	cases.	
	
Effect	of	Nonappearance	of	parties	
Nonappearance	of	Defendant	
*	The	court	may	decide	the	order	Ex	parte	
However,	
A	defendant	has	four	remedies	available	if	an	ex-parte	decree	is	passed	against	him:	
a. He	may	file	an	appeal	against	the	ex-parte	decree	
b. He	may	file	an	application	for	review	of	the	judgement.	
c. He	may	apply	for	setting	aside	the	ex-parte	decree.	
d. A	suit	can	also	be	filed	to	set	aside	an	ex-parte	decree	obtained	by	fraud	but	no	suit	

shall	lie	for	non-service	of	summons.	
	
Nonappearance	of	plaintiff	
*	If	the	defendant	accept	the	claim	against	him	à	The	defendant	will	require	to	meet	the	
claim	
*	If	the	defendant	does	not	accept	the	claim	against	him	à	The	suit	will	be	dismissed		
	
Note:		
a) Ex	parte	means	an	order	or	decree	passed	on	the	basis	of	documents,	evidences	and	

records	available	in	the	absence	of	one	party.	
b) If	both	parties	do	not	appear	then	suit	shall	be	dismissed	
	
	

IMPORTANT	DOCTRINES	
STAY	OF	SUIT	(RES	SUB	JUDICE)	



www.cscartindia.com CS Praveen Choudhary 
CPC 1908 

8.6 
    

No	Court	shall	proceed	with	the	trial	of	any	suit	in	which	the	matter	in	issue	is	also	directly	
and	 substantially	 in	 issue	 in	 a	 previously	 instituted	 suit	 between	 the	 same	parties	 or	
between	parties	under	whom	they	or	any	of	them	claim,	litigating	under	the	same	title,	
where	such	suit	is	pending	in	the	same	or	any	other	Court	(in	India)	having	jurisdiction	
to	 grant	 the	 relief	 claimed,	 or	 in	 any	 Court	 beyond	 the	 limits	 of	 India	 established	 or	
continued	by	the	Central	Government	and	having	like	jurisdiction,	or	before	the	Supreme	
Court.		
	
OBJECT	
• To	avoid	wastage	of	time	as	they	are	already	burdened.	
• To	avoid	wastage	of	resources	of	the	court.	
• To	avoid	conflicting	decisions.	

	
CASE	LAW	:	 suit	was	 instituted	by	the	plaintiff	company	alleging	 infringement	by	 the	
defendant	company	by	using	trade	name	of	medicine	and	selling	the	same	in	wrapper	and	
carton	of	identical	design	with	same	colour	combination	etc.	as	that	of	plaintiff	company.	
A	subsequent	suit	was	instituted	in	different	Court	by	the	defendant	company	against	the	
plaintiff	company	with	same	allegation.	The	Court	held	that	subsequent	suit	should	be	
stayed	as	 simultaneous	 trial	of	 the	 suits	 in	different	Courts	might	 result	 in	 conflicting	
decisions	as	issue	involved	in	two	suits	was	totally	identical	(M/s.	Wings	Pharmaceuticals	
(P)	Ltd.	and	another	v.	M/s.	Swan	Pharmaceuticals	and	others)	
	
Conditions	for	stay	of	suits	
a) There	must	be	two	suits	instituted	at	different	times;	
b) The	matter	in	issue	in	the	later	suit	should	be	directly	and	substantially	in	issue	in	the	

earlier	suit;	
c) Such	suit	should	be	between	the	same	parties;	
d) Such	earlier	suit	is	still	pending	either	in	the	same	Court	or	in	any	other	competent	

Court	but	not	before	a	foreign	Court.	
	

Bar	on	Suits	(RES	JUDICATA)	
Section	11	of	the	Civil	Procedure	Code	deals	with	the	doctrine	of	Res	Judicata	that	is,	bar	
or	 restraint	 on	 repetition	 of	 litigation	 of	 the	 same	 issues.	 It	 is	 a	 pragmatic	 principle	
accepted	and	provided	in	law	that	there	must	be	a	limit	or	end	to	litigation	on	the	same	
issues.		

	
The	doctrine	underlines	the	general	principle	 that	no	one	shall	be	twice	vexed	for	 the	
same	cause	(S.B.	Temple	v.	V.V.B.	Charyulu).	

	
For	the	applicability	of	the	principle	of	res	judicata,	the	following	requirements	are	
necessary:	
• There	are	2	suits	filed	at	2	different	time	
• Both	the	matters	are	substantially	the	same	
• Parties	are	the	same	
• Previously	instituted	suit	is	conclusively	decided.	
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• The	court	in	which	previous	suit	is	a	competent	court.		
The	doctrine	of	res	judicata	is	based	on	the	following	public	policy		
i. There	should	be	an	end	to	litigation	
ii. The	parties	to	a	suit	shall	not	be	harassed	for	the	same	matters	
iii. The	time	of	court	should	not	be	wasted	over	the	matters	that	ought	to	have	been	

and	should	have	been	decided	in	the	former	suit	between	the	parties.	
	
Territorial	Jurisdiction	of	Courts	
Every	 suit	 shall	 be	 instituted	 in	 the	Court	 of	 the	 lowest	 grade	 to	 try	 it.	 Subject	 to	 the	
pecuniary	 or	 other	 limitations	 prescribed	 by	 any	 law,	 the	 following	 suits	 (relating	 to	
property)	shall	be	instituted	in	the	Court	within	the	local	limits	of	whose	jurisdiction	the	
property	is	situated:	
i. for	recovery	of	immovable	property	
ii. for	partition	of	immovable	property	
iii. for	foreclosure	of	sale	or	redemption	in	the	case	of	a	mortgage		
iv. for	the	determination	of	any	other	right	to	or	interest	in	immovable	property;	
v. for	compensation	for	wrong	to	immovable	property;	
vi. for	the	recovery	of	movable	property	
	
Note:	
i. Where	immovable	property	is	situated	within	the	jurisdiction	of	different	Courts,	the	
suit	may	be	filed	in	any	court		

ii. Where	local	limits	of	jurisdiction	of	Courts	are	uncertain,	a	plaintiff	may	file	suit	in	
any	court	and	the	courts	may	proceed	to	entertain	the	suit	after	having	recorded	a	
statement	 to	 the	 effect	 that	 is	 satisfied	 that	 there	 is	 ground	 for	 such	 alleged	
uncertainty.	

iii. Where	wrong	done	to	the	person	or	to	movable	property,	a	plaintiff	may	file	a	case	in	
any	court	on	the	following	grounds:	
ü Where	wrong	is	committed	
ü Where	defendant	resides	
ü Where	defendant	carries	on	business.	
ü Where	the	defendant	personally	works	for	gain.	

Body	corporate	
In	the	case	of	a	body	corporate	or	company	it	shall	be	deemed	to	carry	on	business	at	its	
sole	or	principal	office	in	India,	or	in	case	of	any	cause	of	action	arising	at	any	other	place,	
if	it	has	a	subordinate	office,	at	such	place.		
	
CASE	LAW:	Where	there	might	be	2	or	more	competent	courts	which	could	entertain	a	
suit	consequent	upon	a	part	of	cause	of	action	having	arisen	therewith	if	the	parties	to	
the	 contract	 agreed	 to	 vest	 jurisdiction	 in	 one	 such	 court	 to	 try	 the	 dispute.	 Such	 an	
agreement	would	be	valid	(Angile	Insulations	v.	Davy	Ashmore	India	Ltd.)	
	
Set-off,	Counter	Claim,	Equitable	set-off	
		
Set-off	
Set-off	 is	a	reciprocal	acquittal	of	debts	between	the	plaintiff	and	defendant.	It	has	the	
effect	of	extinguishing	 the	plaintiff’s	 claim	 to	 the	extent	of	 the	amount	claimed	by	 the	



www.cscartindia.com CS Praveen Choudhary 
CPC 1908 

8.8 
    

defendant	 as	 a	 counterclaim.	 In	 short,	 both	parties	 extinguish	 their	 rights	 and	 claims.	
Where	the	defendant	claims	to	set	off	against	the	plaintiff’s	demand,	in	a	suit	for	recovery	
of	money,	any	ascertained	sum	of	money	legally	recoverable	by	him	from	the	plaintiff,	the	
defendant	may	present	a	written	statement	containing	the	particulars	of	the	debt	sought	
to	be	set	off.		
	
A	defendant	may	claim	set	off,	if	following	conditions	are	satisfied:	
ü Suit	must	be	for	recovery	of	money	
ü Sum	of	money	must	be	ascertained	
ü Such	sum	must	be	legally	recoverable	by	the	defendant	from	plaintiff	
ü It	must	not	exceed	the	pecuniary	limits	of	the	court	in	which	the	suit	is	brought.	
	
Effect	of	Set-off	
the	written	statement	shall	have	the	same	effect	as	a	plaint	in	a	cross-suit	so	as	to	enable	
the	Court	to	pronounce	a	final	judgement	in	respect	both	of	the	original	claim	and	of	the	
set-off,	 but	 this	 shall	 not	 affect	 the	 lien,	 upon	 the	 amount	 decreed,	 of	 any	 pleader	 in	
respect	of	the	costs	payable	to	him	under	the	decree.	
	
Equitable	set-off	
Sometimes,	the	defendant	is	permitted	to	claim	set-off	in	respect	of	an	unascertained	sum	
of	money	where	the	claim	arises	out	of	the	same	transaction,	or	transactions	which	can	
be	considered	as	one	transaction,	or	where	there	is	knowledge	on	both	sides	of	an	existing	
debt	due	to	one	party	and	a	credit	by	the	other	party	found	on	and	trusting	to	such	debt	
as	a	means	of	discharging	it.		
	
Generally	the	suits	emerge	from	cross-demands	in	the	same	transaction	and	this	doctrine	
is	intended	to	save	the	defendant	from	having	to	take	recourse	to	a	separate	cross-suit.	
In	India	distinction	between	legal	and	equitable	set-off	is	recognised.		
Essentials	

i. There	is	no	sum	specified	for	claim	
ii. The	claims	must	be	originated	form	the	same	transaction	

	
Difference	between	Set	off	and	Equitable	set	off	
Set	off	 Equitable	set	off	

The	 claim	 is	 of	 ascertained	 amount	 of	
money	

The	 claim	 can	 be	 of	 ascertained	 or	
unascertained	sum	of	money	

Claims	 need	 not	 arise	 out	 of	 same	
transaction	

Both	the	claims	should	arise	out	of	same	
transaction	

It	is	a	right	of	party	 It	 is	 discretion	 of	 the	 court	 to	 grant	
equitable	set	off	or	not.	
	

Counter-claim	
A	defendant	in	a	suit	may,	in	addition	to	his	right	of	pleading	a	set-off	under	Rule	6,	set	up	
by	way	of	counterclaim	against	the	claim	of	the	plaintiff,	any	right	or	claim	in	respect	of	a	
cause	of	action	accruing	to	the	defendant	against	the	plaintiff	either	before	or	after	the	
filling	of	the	suit	but	before	the	defendant	has	delivered	his	defence	or	before	the	time	
limited	for	delivering	his	defence	has	expired,	whether	such	counter-claim	is	in	the	nature	
of	claim	for	damages	or	not.	Such	counter-claim	must	be	within	the	pecuniary	jurisdiction	
of	the	Court.	
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Temporary	injunction	
The	Court	may	grant	temporary	injunction	to	restrain	any	act	for	the	purpose	of	staying	
and	preventing	the	wasting,	damaging,	alienation	or	sale	or	removal	or	disposition	of	the	
property	or	dispossession	of	the	plaintiff,	or	otherwise	causing	injury	to	the	plaintiff	in	
relation	to	any	property	in	dispute	in	the	suit.	
	
The	court	may	grant	temporary	injunction	order	on	the	following	grounds;	
(a) that	 any	 property	 in	 dispute	 in	 a	 suit	 is	 in	 danger	 of	 being	 wasted,	 damaged	 or	

alienated	by	any	party	to	the	suit,	or	wrongfully	sold	in	execution	of	a	decree,	or	
(b) that	the	defendant	threatens,	or	intends	to	remove	or	dispose	of	his	property	with	a	

view	to	defrauding	his	creditors,	or		
(c) That	the	defendant	threatens	to	dispossess	the	plaintiff	or	otherwise	cause	injury	to	

the	plaintiff	in	relation	to	any	property	in	dispute	in	the	suit.		
	
It	would	be	necessary	for	the	plaintiff	to	satisfy	the	Court	that	substantial	and	irreparable	
harm	or	injury	would	be	suffered	by	him	if	such	temporary	injunction	(till	the	disposal	of	
the	suit)	is	not	granted	and	that	such	loss	or	damage	or	harm	cannot	be	compensated	by	
damages.	
	
Interlocutory	orders	
Power	to	order	interim	sale	The	Court	may,	on	the	application	of	any	party	to	a	suit	order	
the	sale,	by	any	person	named	in	such	order,	and	in	such	manner	and	on	such	terms	as	it	
thinks	 fit,	 of	 any	movable	property,	 being	 the	 subject-matter	of	 such	 suit,	 or	 attached	
before	judgement	in	such	suit,	which	is	subject	to	speedy	and	natural	decay,	or	which	for	
any	other	just	and	sufficient	cause	it	may	be	desirable	to	be	sold	at	once.	
	
DELIVERY	OF	SUMMONS	BY	COURT	
Code	of	Civil	Procedure	(Amendment)	Act,	2002	provides	that	–	

(1) The	Court	in	which	the	suit	is	instituted,	or	has	an	agent	resident	within	that	jurisdiction	
who	is	empowered	to	accept	the	service	of	the	summons,	the	summons	shall,	unless	the	
Court	otherwise	directs,	be	delivered	or	sent	either	to	the	proper	officer,	who	may	be	an	
officer	of	a	Court	other	than	that	in	which	the	suit	is	instituted,	to	be	served	by	him	or	one	
of	his	subordinates	or	to	such	courier	services	as	are	approved	by	the	Court.		
	

(2) The	services	of	summons	may	be	made	by	delivering	or	transmitting	a	copy	thereof	by	
registered	 post	 acknowledgement	 due,	 addressed	 to	 the	 defendant	 or	 his	 agent	
empowered	 to	 accept	 the	 service	or	by	 speed	post	 or	by	 such	 courier	 services	 as	 are	
approved	by	the	High	Court	or	other	authorised	court	or	

	
(3) 	By	any	other	means	to	transmission	of	documents	(including	fax	message	or	electronic	

mail	service)	provided	by	the	High	Court.	Provided	that	the	service	of	summons	under	
this	sub-rule	shall	be	made	at	the	expenses	of	the	plaintiff.	
	
When	an	acknowledgement	or	any	other	receipt	purporting	to	be	signed	by	the	defendant	
or	his	agent	is	received	by	the	Court	or	postal	article	containing	the	summons	is	received	
back	 by	 the	 Court	 with	 an	 endorsement	 purporting	 to	 have	 been	 made	 by	 a	 postal	
employee	or	by	any	person	authorised	by	the	courier	service	to	the	
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effect	that	the	defendant	or	his	agent	had	refused	to	take	delivery	of	the	postal	article	
containing	the	summons	or	had	refused	to	accept	the	summons	by	any	other	means		when	
tendered	or	 transmitted	 to	him,	 the	Court	 issuing	 the	 summons	shall	declare	 that	 the	
summons	had	been	duly	served	on	the	defendant	
	
Where	the	Court	is	satisfied	that	there	is	reason	to	believe	that	the	person	summoned	is	
keeping	out	of	the	way	for	the	purpose	of	avoiding	service	or	that	for	any	other	reason	
the	summons	cannot	be	served	in	the	ordinary	way	the	Court	shall	order	the	service	of	
the	summons	to	be	served	by	affixing	a	copy	thereof	in	some	conspicuous	place	in	the	
Court	 house	 and	 also	 upon	 some	 conspicuous	 part	 of	 the	 house	 in	which	 the	 person	
summoned	is	known	to	have	last	resided	or	carried	on	business	or	personally	worked	for	
gain,	or	in	such	other	manner	as	the	Court	thinks	fit.	(O.5,	R.20,	‘substituted	service’)		
	
Where	 defendant	 resides	 in	 another	 province,	 a	 summons	may	 be	 sent	 for	 service	 in	
another	state	to	such	court	and	in	such	manner	as	may	be	prescribed	by	rules	in	force	in	
that	State.	
	
In	the	case	of	a	defendant	who	is	a	public	officer,	servant	of	railways	or	local	authority,	
the	Court	may,	if	more	convenient,	send	the	summons	to	the	head	of	the	office	in	which	
he	is	employed.	
	
In	the	case	of	a	suit	being	instituted	against	a	corporation,	the	summons	may	be	served	
(a)	on	the	secretary	or	on	any	director,	or	other	principal	officer	of	the	corporation	or	(b)	
by	leaving	it	or	sending	it	by	post	addressed	to	the	corporation	at	the	registered	office	or	
if	there	is	no	registered	office,	then	at	the	place	where	the	corporation	carries	on	business.		
	
Where	persons	are	to	be	sued	as	partners	in	the	name	of	their	firm,	the	summons	shall	be	
served	either	(a)	upon	one	or	more	of	the	partners	or	(b)	at	the	principal	place	at	which	
the	partnership	business	is	carried	on	within	India	or	upon	any	person	having	the	control	
or	management	of	the	partnership	business.	Where	a	partnership	has	been	dissolved	the	
summons	shall	be	served	upon	every	person	whom	it	is	sought	to	make	liable.	
	
	
Defence	–	The	defendant	has	to	file	a	written	statement	of	his	defence	within	a	period	of	
thirty	days	from	the	date	of	service	of	summons.	If	he	fails	to	file	the	written	statement	
within	the	stipulated	time	period	he	is	allowed	to	file	the	same	on	such	other	day	as	may	
be	specified	by	the	Court	for	reasons	to	be	recorded	in	writing.	The	time	period	for	filing	
the	written	statement	should	not	exceed	90	days.	
	
Where	the	defendant	bases	his	defence	upon	a	document	or	relies	upon	any	document	in	
his	possession	in	support	of	his	defence	or	claim	for	set-off	or	counter	claim,	he	has	to	
enter	 such	 document	 in	 a	 list	 and	 produce	 it	 in	 Court	 while	 presenting	 his	 written	
statement	and	deliver	 the	document	and	a	copy	 thereof	 to	be	 filed	within	 the	written	
statement.		
	
Any	document	which	ought	 to	be	produced	 in	 the	Court	but	 is	not	 so	produced,	 such	
document	shall	not	be	received	in	evidence	at	the	time	of	hearing	of	the	suit	without	the	
leave	of	the	Court.		
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However	this	rule	does	not	apply	to	documents	produced	for	the	cross-examination	of	
the	plaintiff	witnesses	or	handover	to	a	witness	merely	to	refresh	his	memory.	Besides,	
particulars	of	set-off	must	be	given	in	the	written	statement.	A	plea	of	set-off	 is	set	up	
when	the	defendant	pleads	liability	of	the	plaintiff	to	pay	to	him,	in	defence	in	a	suit	by	
the	 plaintiff	 for	 recovery	 of	money.	 Any	 right	 of	 counter	 claim	must	 be	 stated.	 In	 the	
written	statement	new	facts	must	be	specifically	pleaded.	
	
Discovery	and	interrogatories	and	production	of	documents	
“Discovery”	means	finding	out	material	facts	and	documents	from	an	adversary	in	order	
to	know	and	ascertain	the	nature	of	the	case	or	in	order	to	support	his	own	case	or	in	
order	to	narrow	the	points	at	issue	or	to	avoid	proving	admitted	facts.	Discovery	may	be	
of	2	kinds	—		
i. By	interrogatories		
ii. By	documents.	
	
Discovery	by	interrogations	
Any	party	to	a	suit,	by	leave	of	the	Court,	may	deliver	interrogatories	in	writing	for	the	
examination	 of	 the	 opposite	 parties.	 But	 interrogatories	 will	 not	 be	 allowed	 for	 the	
following	purposes:	
a. For	 obtaining	 discovery	 of	 facts	 which	 relates	 exclusively	 to	 the	 evidence	 of	 the	

adversary’s	case	or	title.	
b. To	 interrogate	 any	 confidential	 communications	 between	 the	 adversary	 and	 his	

counsel.	
c. To	obtain	disclosures	injurious	to	public	interests.	
d. Interrogatories	that	are	of	a	‘fishing’	nature	i.e.	which	do	not	relate	to	some	definite	

and	existing	 state	of	 circumstances	but	are	 resorted	 to	 in	a	 speculative	manner	 to	
discover	something	which	may	help	a	party	making	the	interrogatories.	

	
Discovery	by	documents	
All	documents	relating	to	the	matters	in	issue	in	the	possession	or	power	of	any	adversary	
can	be	inspected	by	means	of	discovery	by	documents.	Any	party	may	apply	to	the	Court	
for	 an	 order	 directing	 any	 other	 party	 to	 the	 suit	 to	 make	 discovery	 on	 oath	 the	
documents	which	are	or	which	have	been	 in	his	possession	or	powers	relating	 to	any	
matter	 in	 question.	 The	 Court	 if	 it	 thinks	 fit	 in	 its	 discretion,	 it	 may	make	 order	 for	
discovery	limited	to	certain	classes	of	documents.	Every	party	to	a	suit	may	give	notice	to	
the	other	party	at	or	before	the	settlement	of	 issues	to	produce	for	his	 inspection	any	
document	referred	to	in	the	pleadings	or	affidavits	of	the	other	party.	
	
If	the	other	party	refuses	to	comply	with	this	order	he	shall	not	be	allowed	to	put	any	
such	document	in	evidence		
	
A	 party	 may	 refuse	 to	 produce	 the	 document	 for	 inspection	 on	 the	 following	
grounds:	
a. where	it	discloses	a	party’s	evidence	
b. when	it	enjoys	a	legal	professional	privilege	
c. when	it	is	injurious	to	public	interest	
d. Denial	of	possession	of	document.	
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If	 a	 party	 denies	 by	 an	 affidavit	 the	 possession	 of	 any	 document,	 the	 party	 claiming	
discovery	cannot	cross	examine	upon	it,	nor	adduce	evidence	to	contradict	it,	because	in	
all	 questions	 of	 discovery	 the	 oath	 of	 the	 party	 making	 the	 discovery	 is	 conclusive	
(Kedarnath	v.	Vishwanath).	
	
Admission	by	parties	
“Admission”	means	that	one	party	accepts	the	case	of	the	other	party	in	whole	or	in	part	
to	be	 true.	Admission	may	be	either	 in	pleadings	or	by	answers	 to	 interrogatories,	by	
agreement	of	the	parties	or	admission	by	notice.	
	
Issues	
Issues	arise	when	a	material	proposition	of	fact	or	law	is	affirmed	by	one	party	and	denied	
by	the	other.	Issues	may	be	either	of	fact	or	of	law.	Where	the	Court	is	of	the	opinion	that	
the	suit	can	be	disposed	of	on	issues	of	law	only,	it	shall	try	those	issues	first	and	postpone	
the	framing	of	the	other	issues	until	after	that	issue	has	been	determined	and	may	deal	
with	the	suit	in	accordance	with	the	decision	of	that	issue.	
	
Issues	are	to	be	framed	on	material	proportions	of	fact	or	law	which	are	to	be	gathered	
from	the	following—	
a. Allegations	made	in	the	plaint	and	written	statement,	
b. Allegations	made	by	the	parties	or	persons	present	on	their	behalf	or	their	pleaders	

on	oath,	
c. Allegations	in	answer	to	interrogatories,	
d. Contents	of	documents	produced	by	the	parties,	
e. Statements	made	by	parties	or	their	representatives	when	examined,	
f. From	examination	of	a	witness	or	any	documents	ordered	to	be	produced.	
	
Hearing	of	the	suit	–	The	plaintiff	has	the	right	to	begin	unless	the	defendant	admits	the	
fact	alleged	by	the	plaintiff	and	contends	that	either	in	point	of	law	or	on	some	additional	
facts	alleged	by	the	defendant,	the	plaintiff	is	not	entitled	to	any	part	of	the	relief	sought	
by	him	and	in	such	a	case	the	defendant	has	a	right	to	begin	(O.18,	R.1).	
	
Where	there	are	several	issues,	the	burden	of	proving	some	of	which	lies	on	the	other	
party,	 the	 party	 beginning	 has	 an	 option	 to	 produce	 his	 evidence	 on	 those	 issues	 or	
reserve	it	by	way	of	an	answer	to	the	evidence	produced	by	the	other	party,	and	in	the	
latter	 case,	 the	party	beginning	may	produce	evidence	on	 those	 issues	after	 the	other	
party	has	produced	all	his	evidence	
	
Care	must	be	taken	that	no	part	of	the	evidence	should	be	produced	on	those	issues	for	
which	the	plaintiff	reserves	a	right	to	produce	evidence	after	the	defence	has	closed	his	
evidence,	otherwise	the	plaintiff	shall	lose	his	right	of	reserving	evidence		
	
	
	
	
	
Affidavit	
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An	affidavit	is	a	written	statement	of	the	deponent	on	oath	duly	affirmed	before	any	Court	
or	Magistrate	or	any	Oath	Commissioner	appointed	by	the	Court	or	before	the	Notary	
Public.	An	affidavit	can	be	used	in	the	following	cases:	
	
(1) The	Court	may	at	any	time	of	its	own	motion	or	on	application	of	any	party	order	that	

any	fact	may	be	proved	by	affidavits.	
(2) 	The	Court	may	at	any	time	order	that	the	affidavit	of	any	witness	may	be	read	at	the	

hearing	 unless	 either	 party	 bona-fide	 desires	 to	 cross-examine	 him	 or	 he	 can	 be	
produced.	

(3) 	Upon	application	by	a	party,	evidence	of	a	witness	may	be	given	on	affidavit,	but	the	
court	may	at	the	instance	of	either	party,	order	the	deponent	to	attend	the	court	for	
cross-examination	unless	he	 is	exempted	 from	personal	appearance.	Affidavits	are	
confined	to	such	facts	as	the	deponent	is	able	of	his	own	knowledge	to	prove	except	
on	interlocutory	applications.	
		

Execution	
Execution	is	the	enforcement	of	decrees	or	orders	of	the	Court.	A	decree	may	be	executed	
either	by	the	Court	which	passed	it	or	by	the	Court	to	which	it	is	sent	for	execution.		
	

Other	Important	Concepts	
REFERENCE	(Sec	113)	
Whenever	a	subordinate	or	lower	court	has	a	reasonable	doubt	on	any	question	of	Law,	
it	can	make	reference	to	the	higher	courts.	But	such	application	for	reference	to	be	made	
only	by	the	lower	court,	either	suo	moto	or	on	an	application	made	by	any	party	to	the	
suit	to	the	lower	court.	
	
Review	(Sec	114)	
Review	 means	 to	 re	 consider,	 re-assess	 or	 re-examine	 a	 given	 matter.	 Any	 person	
aggrieved	by	a	decree	or	order	may	apply	for	a	review	of	judgement	to	the	same	court	
which	passed	the	decree	or	made	the	order,	when	-		
(i) the	decree	or	order	passed	is	non	appealable	
(ii) the	decree	or	order	passed	is	appealable	but	the	aggrieved	party	did	not	file	it.	
	
Revision	(Sec	115)	
Revision	means	to	go	through	and	to	look	again	through	an	order	or	decree.	The	High	
Court	 may	 call	 for	 the	 record	 of	 any	 case	 which	 has	 been	 decided	 by	 any	 Court	
subordinate	 to	 such	 High	 Court	 and	 in	 which	 no	 appeal	 lies	 thereto,	 and	 if	 such	
subordinate	Court	appears	–	
a. To	have	exercised	a	jurisdiction	not	vested	in	it	by	law,	OR	
b. To	have	failed	to	exercise	a	jurisdiction	so	vested,	OR	
c. To	have	acted	in	the	exercise	of	its	jurisdiction	illegally	or	with	material	irregularity	
The	High	Court	may	make	such	order	as	it	thinks	fit.	
	
APPEALS	
The	word	appeal	is	not	defined	under	the	CPC	but	generally	it	means	an	application	by	an	
aggrieved	 party	 to	 an	 appellate	 court,	 asking	 it	 to	 set	 aside	 or	 reverse	 a	 decision	 of	
subordinate	court.	Right	of	appeal	is	not	a	natural	or	inherent	right	attached	to	litigation.	
Such	a	right	is	given	by	the	statute	or	by	rules	in	force.	
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There	are	4	kinds	of	appeals	provided	under	the	Civil	Procedure	Code:	
a. Appeals	from	original	Decrees:	Appeals	from	original	decree	may	be	preferred	in	

the	court	superior	to	the	court	passing	the	decree.	An	appeal	may	lie	from	an	original	
decree	passed	ex	parte.	Where	the	decree	has	been	passed	with	the	consent	of	parties,	
no	appeal	lies.	

b. Second	Appeals:		An	appeal	lies	to	the	High	Court	from	every	decree	passed	in	appeal	
by	 any	 subordinate	 Court	 if	 the	 High	 Court	 is	 satisfied	 that	 the	 case	 involves	 a	
substantial	 question	 of	 law.	 The	memorandum	 of	 Appeal	must	 precisely	 state	 the	
substantial	question	of	law	involved	in	the	appeal.	If	the	high	court	is	satisfied	that	a	
substantial	question	of	law	is	involved,	such	question	shall	be	formulated	by	it	and	the	
appeal	is	to	be	heard	on	the	question	so	formulated.	

c. Appeals	 from	Orders:	Orders	are	generally	not	appealable	until	and	unless	 it	has	
been	specifically	provided	in	the	law.	But	in	no	case	2nd	Appeal	can	be	made	in	the	
case	of	orders.		
Appeal	 from	 orders	would	 lie	 only	 from	 the	 following	 orders	 on	 grounds	 of	
defect	or	irregularity	in	law	–	
i. An	order	refusing	leave	to	Institute	a	suit.	
ii. An	order	for	compensation	for	obtaining	attachment	or	injunction	on	insufficient	

ground.	
iii. An	order	under	CPC	 imposing	a	 fine	or	directing	the	detention	or	arrest	of	any	

person	except	in	execution	of	decree.	
iv. Other	appealable	orders	as	specified	in	CPC.	
	

d. Appeals	 to	 the	 Supreme	 Court:	 Appeals	 to	 the	 Supreme	 Court	 would	 lie	 in	 the	
following	cases:	

a. from	any	decree	or	order	of	Civil	Court	when	the	case	is	certified	by	the	Court	deciding	
it	to	be	fit	for	appeal	to	the	Supreme	Court	or	when	special	leave	is	granted	by	the	
Supreme	Court	itself,	

b. from	any	judgement,	decree	or	final	order	passed	on	appeal	by	a	High	Court	or	by	any	
other	court	of	final	appellate	jurisdiction,		

c. From	any	 judgement,	 decree	or	 final	 orders	passed	by	 a	High	Court	 in	 exercise	of	
original	civil	jurisdiction.	

	
Note:	
(1) No	appeal	lies	in	any	suit	of	the	nature	cognizable	by	Courts	of	small	causes	when	

the	amount	or	value	of	the	subject	matter	of	the	original	suit	does	not	exceed	ten	
thousand	rupees.	

	
The	general	rule	is	that	the	parties	to	an	appeal	shall	not	be	entitled	to	produce	additional	
evidence	whether	oral	or	documentary.	But	 the	appellate	court	has	a	discretion	 to	
allow	additional	evidence	in	the	following	circumstances:	
a. When	 the	 lower	 court	 has	 refused	 to	 admit	 evidence	 which	 ought	 to	 have	 been	

admitted.	
b. The	 appellate	 court	 requires	 any	 document	 to	 be	 produced	 or	 any	 witness	 to	 be	

examined	to	enable	it	to	pronounce	judgement.	
c. For	any	other	substantial	cause	but	in	all	such	cases	the	appellate	court	shall	record	

its	reasons	for	admission	of	additional	evidence.	
	
The	essential	factors	to	be	stated	in	an	appellate	judgement	are		
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I. the	points	for	determination.		
II. the	decision	thereon.	
III. the	reasons	for	the	decision.	and		
IV. where	 the	 decree	 appealed	 from	 is	 reversed	 or	 varied,	 the	 relief	 to	which	 the	

appellant	is	entitled.	
	

SUITS	BY	OR	AGAINST	MINORS	
A	minor	is	a	person		
(i) who	has	not	completed	the	age	of	18	years	and	
(ii) For	whose	 person	 or	 property	 a	 guardian	 has	 been	 appointed	 by	 a	 Court,	 for	

whose	property	is	under	a	Court	of	Wards,	the	age	of	majority	is	completed	at	the	
age	of	21	years.	

	
If	Plaintiff	is	Minor	
Every	suit	by	a	minor	shall	be	instituted	in	his	name	by	a	person	who	in	such	suit	shall	be	
called	the	next	friend	of	the	minor.	The	next	friend	should	be	a	person	who	is	of	sound	
mind	and	has	attained	majority.		
	
However,	the	interest	of	such	person	is	not	adverse	to	that	of	the	minor	and	that	he	is	not	
in	the	case	of	a	next	friend,	a	defendant	for	the	suit.		
	
If	the	defendant	is	a	minor;	
the	Court,	on	being	satisfied	of	the	fact	of	his	minority,	shall	appoint	a	proper	person	to	
be	guardian	for	the	suit	for	such	minor.		
	
A	 person	 appointed	 as	 guardian	 for	 the	 suit	 for	 a	 minor	 shall	 continues	 as	 such	
throughout	all	proceeding	arising	out	of	the	suit	including	proceedings	in	any	appellate	
or	revisional	court	and	any	proceedings	in	the	execution	of	a	decree.		
	
When	minor	attain	majority:	
When	 the	 minor	 plaintiff	 attains	 majority	 he	 may	 elect	 to	 proceed	 with	 the	 suit	 or	
application	 or	 elect	 to	 abandon	 it.	 If	 he	 elects	 to	 proceed,	 he	 shall	 apply	 for	 an	 order	
discharging	the	next	friend	and	for	leave	to	proceed	in	his	own	name	and	the	title	of	the	
suit	will	be	corrected.	 If	he	elects	 to	abandon	the	suit	or	application,	he	shall,	 if	a	sole	
plaintiff	or	sole	applicant	apply	for	an	order	to	dismiss	the	suit	on	repayment	of	the	costs	
incurred	by	the	defendant	or	opposite	party	etc.		
	
SUMMARY	PROCEDURE	
The	 object	 of	 summary	 suit	 or	 summary	 procedure	 is	 to	 summaries	 or	 shorten	 the	
procedure	of	suit	in	those	cases	where	the	defendant	does	not	have	any	defense.	It	is	to	
avoid	unnecessary	destruction	by	the	defendant.	A	procedure	by	way	of	summary	suit	
applies	to	suits	upon	bill	of	exchange,	hundies	or	promissory	notes	or	to	suits	to	recover	
debt	under	a	written	contract.		
	
The	rules	for	summary	procedure	are	applicable	to	the	following	Courts:	
1. High	Courts,	City	Civil	Courts	and	Small	Courts;	
2. Other	Courts:	In	such	Courts	the	High	Courts	may	restrict	the	operation	of	order	37	by	
issuing	a	notification	in	the	Official	Gazette.	

Leave	to	defend	
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The	defendant	is	not	entitled	to	defend	the	suit	unless	he	enters	an	appearance	within	10	
days	from	the	service	of	summons.	Such	leave	to	defend	may	be	granted	unconditional	or	
upon	such	term	as	the	Court	or	the	Judge	may	think	fit.	
	
However,	such	leave	shall	not	be	granted	where:	
i. The	Court	is	satisfied	that	the	facts	disclosed	by	the	defendant	do	not	indicate	that	he	

has	a	substantial	defence	or	that	the	defences	are	frivolous	or	veracious,	and	
ii. The	part	of	the	amount	claimed	by	the	plaintiff	and	admitted	by	the	defendant	to	be	

due	from	him	is	deposited	by	him	in	the	Court.	
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THE	CODE	OF	CRIMINAL	PROCEDURE,	1973	
	

	
The	Code	of	Criminal	Procedure,	1898	(Cr.	P.C.)	was	repealed	by	the	Code	of	1973	enacted	
by	 Parliament	 on	 25th	 January,	 1974	 and	 made	 effective	 from	 1.4.1974	 so	 as	 to	
consolidate	and	amend	the	law	relating	to	Criminal	Procedure.	
	
It’s	object	is	to	provide	a	machinery	for	determining	the	guilt	of	and	imposing	punishment	
on	 offenders	 under	 the	 substantive	 criminal	 law,	 for	 example,	 the	 Indian	 Penal	 Code	
(I.P.C.)	
	
Definitions	
Offence	
Section	2(n)	of	the	Cr.P.C.	defines	the	word	“offence”	to	mean	any	act	or	omission	made	
punishable	by	any	law	for	the	time	being	in	force	and	includes	any	act	in	respect	of	which	
a	complaint	may	be	made	under	Section	20	of	the	Cattle-trespass	Act,	1871	
	
Mens	rea	
Mens	rea	means	a	guilty	mind.	The	fundamental	principle	of	penal	liability	is	embodied	
in	the	maxim	actus	non	facit	ream	nisi	mens	sit	rea.	The	act	itself	does	not	constitute	guilt	
unless	done	with	a	guilty	intent.	Thus,	unless	an	act	is	done	with	a	guilty	intention,	it	will	
not	be	criminally	punishable.	The	general	rule	to	be	stated	is	“there	must	be	a	mind	at	
fault	before	there	can	be	a	be	a	crime”.	
	
The	motive	is	not	an	intention.	Intention	involves	foresight	or	knowledge	of	the	probable	
or	likely	consequences	of	an	injury	
	
Bailable	Offence	and	Non-bailable	Offence	
A	“bailable	offence”	means	an	offence	which	is	shown	as	bailable	in	the	1st	Schedule	or	
which	is	made	bailable	by	any	other	law	for	the	time	being	in	force.	“Non-bailable”	offence	
means	any	other	offence.	
	
Cognizable	Offence	and	Non-cognizable	Offence	
“Cognizable	offence”	means	an	offence	for	which,	and	“cognizable	case”	means	a	case	in	
which,	a	police	officer	may,	in	accordance	with	the	1st	Schedule	or	under	any	other	law	
for	the	time	being	in	force,	arrest	without	warrant.		
	
“Non-cognizable	offence”	means	an	offence	for	which,	and	“non-cognizable”	case	means	
a	case	in	which,	a	police	officer	has	no	authority	to	arrest	without	warrant.	Thus,	a	non-
cognizable	offence	needs	special	authority	to	arrest	by	the	police	officer.	
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Complaint	
	“Complaint”	means	any	allegation	made	orally	or	 in	writing	 to	 a	
Magistrate,	with	a	 view	 to	his	 taking	action	under	 this	Code	 that	
some	 person,	 whether	 known	 or	 unknown,	 has	 committed	 an	
offence,	but	it	does	not	include	a	police	report.	[Section	2(d)]	
	
A	complaint	in	a	criminal	case	is	what	a	plaint	is	in	a	civil	case.	The	
requisites	of	a	complaint	are:	
I. an	oral	or	a	written	allegation;	

II. some	person	known	or	unknown	has	committed	an	offence;	
III. it	must	be	made	to	a	magistrate;	and	
IV. it	must	be	made	with	the	object	that	he	should	take	action.	
	
Police	report	is	expressly	excluded	from	the	definition	of	complaint	but	the	explanation	
to	Section	2(d)	makes	it	clear	that	such	report	shall	be	deemed	to	be	a	complaint	where	
after	investigation	it	discloses	commission	of	a	non-cognizable	offence	
	
Bail	
It	means	the	release	of	the	accused	from	the	custody	of	the	officers	of	law	and	entrusting	
him	to	the	private	custody	of	persons	who	are	sureties	to	produce	the	accused	to	answer	
the	charge	at	the	stipulated	time	or	date.	
	
Inquiry	
It	means	every	 inquiry	other	 than	a	 trial,	 conducted	under	 this	Code	by	a	Magistrate	or	
Court.	[Section	2(g)].	It	carries	the	following	three	features:	

(i) the	inquiry	is	different	from	a	trial	in	criminal	matters;	
(ii) inquiry	is	wider	than	trial;	
(iii) it	stops	when	trial	begins.	

	
Investigation	
It	includes	all	the	proceedings	under	this	Code	for	the	collection	of	evidence	conducted	
by	a	police	officer	or	by	any	person	 (other	 than	a	Magistrate)	who	 is	 authorised	by	a	
Magistrate	in	this	behalf.	[Section	2(h)]	
	
The	three	terms	–	 ‘investigation’,	 ‘inquiry’	and	 ‘trial’	denote	three	different	stages	of	a	
criminal	case.	The	first	stage	is	reached	when	a	police	officer	either	on	his	own	or	under	
orders	of	a	Magistrate	investigates	into	a	case	(Section	202).		
	
If	he	finds	that	no	offence	has	been	committed,	he	submits	his	report	to	the	Magistrate	
who	 drops	 the	 proceedings.	 But	 if	 he	 is	 of	 different	 opinion,	 he	 sends	 that	 case	 to	 a	
Magistrate	and	then	begins	the	second	stage	–	a	trial	or	an	inquiry	
	
Judicial	Proceeding	
It	includes	any	proceeding	in	the	course	of	which	evidence	is	or	may	be	legally	taken	on	
oath.	 The	 term	 judicial	 proceeding	 includes	 inquiry	 and	 trial	 but	 not	 investigation.	
[Section	2(i)]	
	
Pleader	
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With	reference	to	any	proceedings	in	any	Court,	it	means	a	person	authorised	by	or	under	
any	law	for	the	time	being	in	force,	to	practise	in	such	Court	and	includes	any	other	person	
appointed	with	the	permission	of	the	Court	to	act	in	such	proceeding.	[Section	2(q)]	
	
It	is	an	inclusive	definition	and	a	non-legal	person	appointed	with	the	permission	of	the	
Court	will	also	be	included.	
	
Public	Prosecutor	
A	“public	prosecutor”	means	any	person	appointed	under	Section	24,	and	includes	any	
person	acting	under	the	directions	of	a	Public	Prosecutor.	[Section	2(u)]	
	
Summons	and	Warrant	Cases	
“Summons	 case”	 means	 a	 case	 relating	 to	 an	 offence	 and	 not	 being	 a	 warrant	 case.	
[Section	 2(w)]	A	 “Warrant	 case”	means	 a	 case	 relating	 to	 an	 offence	 punishable	with	
death,	imprisonment	for	life	or	imprisonment	for	a	term	exceeding	2	years.	
Those	cases	which	are	punishable	with	imprisonment	for	two	years	or	less	are	summons	
cases,	the	rest	are	all	warrant	cases.	Thus,	the	division	is	based	on	punishment	which	can	
be	awarded.		
	
Classes	of	Criminal	courts	
Following	are	the	different	classes	of	criminal	courts:	
I. High	Courts;	
II. Courts	of	Session;	
III. Judicial	Magistrates	of	the	first	class,	and,	in	any	metropolitan	area;	Metropolitan	

Magistrates;	
IV. Judicial	Magistrates	of	the	second	class;	and	
V. Executive	Magistrates;	
VI. Besides	this,	the	Courts	may	also	be	constituted	under	any	other	law	
	
Power	of	courts	
Chapter	III	of	Cr.P.C.	deals	with	power	of	Courts.	One	of	such	power	is	to	try	offences.	
Offences	are	divided	into	two	categories:	
a) those	under	the	Indian	Penal	Code;	and	
b) those	under	any	other	law.	
	
According	to	Section	26,	any	offence	under	the	Indian	Penal	Code,	1860	may	be	tried	by	
the	High	Court	or	the	Court	of	Session	or	any	other	Court	by	which	such	offence	is	shown	
in	the	First	Schedule	to	be	triable,	whereas	any	offence	under	any	other	law	shall	be	tried	
by	the	Court	mentioned	in	that	law		
	
Power	of	the	Court	to	pass	sentences	
Sentences	which	High	Courts	and	Sessions	Judges	may	pass	
(a) 	According	to	Section	28,	a	High	Court	may	pass	any	sentence	authorised	by	law.		
(b) A	Sessions	Judge	or	Additional	Sessions	Judge	may	pass	any	sentence	authorised	by	

law,	 but	 any	 sentence	 of	 death	 passed	 by	 any	 such	 judge	 shall	 be	 subject	 to	
confirmation	by	the	High	Court	

(c) 	An	 Assistant	 Sessions	 Judge	 may	 pass	 any	 sentence	 authorised	 by	 law	 except	 a	
sentence	of	death	or	of	imprisonment	for	life	or	of	imprisonment	for	a	term	exceeding	
ten	years.	
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Sentences	which	Magistrates	may	pass	
The	powers	of	individual	categories	of	Magistrates	to	pass	the	sentence	are	as	under:	
I. The	Court	of	a	Chief	Judicial	Magistrate	may	pass	any	sentence	authorised	by	law	

except	a	sentence	of	death	or	of	imprisonment	for	life	or	of	imprisonment	for	a	
term	exceeding	7	years.	

II. A	Magistrate	of	the	first	class	may	pass	a	sentence	of	imprisonment	for	a	term	not	
exceeding	3	years	or	of	a	fine	not	exceeding	Rs.	10,000	or	of	both.	

III. A	Magistrate	of	the	2nd	class	may	pass	a	sentence	of	imprisonment	for	a	term	not	
exceeding	1	year,	or	of	fine	not	exceeding	Rs.	5000	or	of	both.	

IV. A	 Chief	Metropolitan	Magistrate	 shall	 have	 the	 powers	 of	 the	 Court	 of	 a	 Chief	
Judicial	Magistrate	and	that	of	a	Metropolitan	Magistrate,	and	the	powers	of	the	
Court	of	a	Magistrate	of	the	First	class.	

	
Sentence	of	imprisonment	in	default	of	fine	
Where	a	fine	is	imposed	on	an	accused	and	it	is	not	paid,	the	law	provides	that	he	can	be	
imprisoned	for	a	term	in	addition	to	a	substantive	imprisonment	awarded	to	him,	if	any.	
Section	30	defines	the	limits	of	Magistrate’s	powers	to	award	imprisonment	in	default	of	
payment	of	fine.	
	
It	 provides	 that	 the	 Court	 of	 a	 Magistrate	may	 award	 such	 term	 of	 imprisonment	 in	
default	of	payment	of	fine	as	is	authorised	by	law	provided	the	that	the	term:	
I. is	not	in	excess	of	the	powers	of	the	Magistrate	under	Section	29;	and	
II. where	 imprisonment	 has	 been	 awarded	 as	 part	 of	 the	 substantive	 sentence,	 it	

should	 not	 exceed	 1/4th	 of	 the	 term	 of	 imprisonment	 which	 the	Magistrate	 is	
competent	 to	 inflict	 as	 punishment	 for	 the	 offence	 otherwise	 than	 as	
imprisonment	in	default	of	payment	of	the	fine.	

	
Sentences	in	cases	of	conviction	of	several	offences	at	one	trial	
Section	31	relates	to	the	quantum	of	punishment	which	the	Court	is	authorised	to	impose	
where	the	accused	is	convicted	of	two	or	more	offences	at	one	trial.	
	
Arrest	of	Persons	
Arrest	without	warrant	(Section	41)	

(a) who	has	been	concerned	in	any	cognizable	offence	or	against	whom	a	reasonable	
complaint	 has	 been	 made,	 or	 credible	 information	 has	 been	 received,	 or	 a	
reasonable	suspicion	exists,	of	his	having	been	so	concerned;	or	

(b) 	who	has	in	his	possession	without	lawful	excuse,	the	burden	of	proving	which	excuse	
shall	lie	on	such	person,	any	implement	of	housebreaking;	or		

(c) who	has	been	proclaimed	as	an	offender	either	under	this	Code	or	by	order	of	the	
State	Government;	or		

(d) in	whose	possession	anything	is	found	which	may	reasonably	be	suspected	to	be	
stolen	property	and	who	may	reasonably	be	suspected	of	having	committed	an	
offence	with	reference	to	such	thing;	or		

(e) who	 obstructs	 a	 police	 officer	 while	 in	 the	 execution	 of	 his	 duty,	 or	 who	 has	
escaped,	or	attempts	to	escape,	from	lawful	custody;	or		

(f) who	is	reasonably	suspected	of	being	a	deserter	from	any	of	the	Armed	Forces	of	
the	Union;	or		
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(g) who	has	been	concerned	 in,	or	against	whom	a	reasonable	complaint	has	been	
made,	or	credible	information	has	been	received,	or	a	reasonable	suspicion	exists,	
of	his	having	been	concerned	in,	any	act	committed	at	any	place	out	of	India	which,	
if	committed	in	India,	would	have	been	punishable	as	an	offence,	and	for	which	he	
is,	under	any	law	relating	to	extradition,	or	otherwise,	liable	to	be	apprehended	or	
detained	in	custody	in	India;	or	

(h) who	being	a	released	convict,	commits	a	breach	of	any	rule,	relating	to	notification	
of	residence	or		

(i) change	of	or	absence	from	residence;	or		
(j) for	whose	arrest	any	requistion,	whether	written	or	oral,	has	been	received	from	

another	 police	 officer,	 provided	 that	 the	 requisition	 specifies	 the	 person	 to	 be	
arrested	and	the	offence	or	other	causes	for	which	the	arrest	is	to	be	made	and	it	
appears	therefrom	that	the	person	might	lawfully	be	arrested	without	a	warrant	
by	the	officer	who	issued	the	requisition.		

	
Arrest	on	refusal	to	give	name	and	residence	(Section	42)	
If	any	person	who	is	accused	of	committing	a	non-cognizable	offence	does	not	give	his	
name,	residence	or	gives	a	name	and	residence	which	the	police	officer	feels	to	be	false,	
he	may	be	taken	into	custody.	However,	such	person	cannot	be	detained	beyond	24	hours	
if	his	true	name	and	address	cannot	be	ascertained	or	fails	to	
execute	a	bond	or	furnish	sufficient	sureties.	In	that	event	he	shall	be	forwarded	to	the	
nearest	Magistrate	having	jurisdiction.	
	
Arrest	by	a	private	person	(Section	43)	
A	private	 person	may	 arrest	 or	 cause	 to	 be	 arrested	 any	person	who	 in	 his	 presence	
commits	a	non-bailable	and	cognizable	offence	or	who	is	a	proclaimed	offender		
	
Arrest	how	made	(Section	46)	
The	Section	authorises	a	police	officer	or	other	person	making	an	arrest	to	actually	touch	
or	confine	the	body	of	the	person	to	be	arrested	and	such	police	officer	or	other	person	
may	use	all	necessary	means	to	effect	the	arrest	if	there	is	forcible	resistance.		
	
The	Section	does	not	give	a	right	to	cause	the	death	of	a	person	who	is	not	accused	of	an	
offence	punishable	with	death	sentence	or	life	imprisonment	
	
The	word	 “arrest”	 consists	 of	 taking	 into	 custody	 of	 another	 person	 under	 authority	
empowered	by	 law,	 for	 the	purpose	of	holding	or	detaining	him	 to	answer	a	 criminal	
charge	and	preventing	the	commission	of	a	criminal	offence.	
	
Section	48	authorises	a	police	officer	to	pursue	the	offender	in	to	any	place	in	India	for	
the	purpose	of	effecting	his	arrest	without	warrant.		
	
	
	
Arrest	out	of	India	
Ordinarily,	a	police	officer	is	not	at	liberty	to	go	outside	India	and	to	arrest	an	offender	
without	a	warrant,	but	if	he	can	arrest	an	offender	without	warrant	who	escapes	into	any	
place	in	India,	he	can	be	pursued	and	arrested	by	him	without	warrant.	
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Period	of	Custody	
Persons	arrested	are	 to	be	 taken	before	 the	Magistrate	or	officer-in-charge	of	a	police	
station	without	unnecessary	delay	and	subject	to	the	provisions	relating	to	bail,	Article	
22(2)	of	the	Constitution	of	India	also	provides	for	producing	the	arrested	person	before	
the	Magistrate	within	24	hours.	
	
When	a	person	is	arrested	under	a	warrant,	Section	76	becomes	applicable,	and	when	he	
is	arrested	without	a	warrant,	he	can	be	kept	into	custody	for	a	period	not	exceeding	24	
hours,	 and	 before	 the	 expiry	 of	 that	 period	 he	 is	 to	 be	 produced	 before	 the	 nearest	
Magistrate,	who	can	under	Section	167	order	his	detention	for	a	term	not	
exceeding	15	days,	or	he	can	be	taken	to	a	Magistrate,	under	whose	jurisdiction	he	is	to	
be	tried,	and	such	Magistrate	can	remand	him	to	custody	for	a	term	which	may	exceed	15	
days	but	not	more	than	60	days.	
	
Officers	in-charge	of	the	concerned	police	stations	shall	report	to	the	Magistrate	the	cases	
of	 all	 persons	 arrested	 without	 warrant,	 within	 the	 limits	 of	 their	 respective	 police	
stations	whether	such	persons	have	been	admitted	to	bail	or	otherwise.	(Section	58)	
	
A	person	arrested	by	a	police	officer	shall	be	discharged	only	on	his	own	bond	or	on	bail	
or	under	the	special	order	of	a	Magistrate,	(Section	59).	
	
If	a	person	in	lawful	custody	escapes	or	is	rescued,	the	person,	from	whose	custody	he	
escaped	or	was	rescued,	is	empowered	to	pursue	and	arrest	him	in	any	place	in	India	and	
although	the	person	making	such	arrest	is	not	acting	under	a	warrant	and	is	not	a	police	
officer	having	authority	to	arrest,	nevertheless,	the	provisions	of	section	47	are	applicable	
which	stipulates	provisions	relating	to	search	of	a	place	entered	by	the	person	sought	to	
be	arrested.	
	
Summons	and	Warrants	
The	general	processes	to	compel	appearance	are:	

(a) Summons	(Section	61)	
(b) Warrants	(Section	70)	S	
	

Summon	
A	summon	is	issued	either	for	appearance	or	for	producing	a	document	or	thing	which	
may	be	issued	to	an	accused	person	or	witness.	Every	summons	issued	by	the	Court	shall	
be	in	writing,	in	duplicate,	signed	by	the	Presiding	Officer	of	such	Court	or	by	such	officer	
as	is	authorised	by	the	High	Court	and	shall	bear	the	seal	of	the	Court	(Section	61).	

	
The	summons	should	be	clear	and	specific	in	its	terms	as	to	the	title	of	the	Court,	the	
place	 at	 which,	 the	 day	 and	 time	 of	 the	 day	 when,	 the	 attendance	 of	 the	 person	
summoned	is	required.	
	

Service	of	summons	
(a) The	summons	shall	be	served	by	a	police	officer	or	by	an	officer	of	the	Court	or	

other	public	servant	(Section	62).	
(b) When	 personal	 service	 of	 summons	 cannot	 be	 affected	 under	 Section	 62,	 the	

extended	service	under	Section	64	can	be	secured	by	leaving	one	of	the	duplicates	
with	some	adult	male	member	of	his	family	residing	with	him	who	may	also	be	
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asked	to	sign	the	receipt	for	that.	A	servant	is	not	a	member	of	the	family	within	
the	meaning	of	Section	64.	
	

(c) In	case	the	service	cannot	be	effected	by	the	exercise	of	due	diligence,	the	serving	
officer	 can	 perform	 substituted	 service	 by	 affixing	 one	 of	 the	 duplicates	 of	 the	
summons	to	some	conspicuous	part	of	the	house	or	homestead	in	which	person	
summoned	 ordinarily	 resides,	 and	 thereupon	 the	 Court,	 after	 making	 such	
enquiries	as	it	thinks	fit	may	either	declare	that	the	summons	has	been	duly	served	
or	order	fresh	service,	as	it	considers	proper	(Section	65).	
	

The	service	of	summons	on	corporate	bodies,	and	societies	(Section	63)	
The	service	of	summons	on	a	corporation	may	be	effected	by	serving	it	on	the	secretary,	
local	manager	or	other	principal	officer	of	the	corporation,	or	by	letter	sent	by	registered	
post,	addressed	to	the	Chief	Officer	of	the	corporation	in	India,	in	which	case	the	service	
shall	be	deemed	to	have	been	effected	when	the	letter	would	
arrive	in	ordinary	course	of	post.	
	
In	the	case	of	a	Government	Servant	(Section	66)		
In	the	case	of	a	Government	Servant,	the	duplicate	copy	of	the	summons	shall	be	sent	to	
the	head	of	the	office	by	the	Court	and	such	head	shall	thereupon	cause	the	summons	to	
be	served	in	the	manner	provided	by	Section	62	and	shall	return	it	to	the	Court	under	his	
signature	with	the	endorsement	required	by	Section	62.	Such	signature	shall	be	evidence	
of	due	service.	A	
	
Warrant	of	Arrest(Section	70)	
Every	warrant	of	arrest	issued	by	a	Court	under	this	Code	shall	be	in	writing,	signed	by	
the	presiding	officer	of	such	Court,	and	shall	bear	the	seal	of	the	Court.	Such	warrant	shall	
remain	in	force	until	it	is	cancelled	by	the	Court	which	issued	it,	or	until	it	is	executed.	
The	form	of	warrant	of	arrest	is	Form	No.	2	of	the	Second	Schedule.		
	
The	requisites	of	a	warrant	are	as	follows:	
1.	It	must	be	in	writing.	
2.	It	must	bear	the	name	and	designation	of	the	person	who	is	to	execute	it;	
3.	It	must	give	full	name	and	description	of	the	person	to	be	arrested;	
4.	It	must	state	the	offence	charged;	
5.	It	must	be	signed	by	the	presiding	officer;	and	
6.	It	must	be	sealed.	N	
	
	
	Procedure	after	arrest	(Section	76)	
	
The	police	officer	or	other	person	executing	the	warrant	of	arrest	shall		bring	the	person	
arrested	before	the	Court	without	unnecessary	delay	provided	that	such	delay	shall	not	
in	any	case	exceed	24	hours	exclusive	of	the	time	necessary	for	the	journey	from	the	place	
of	arrest	to	the	Magistrate’s	Court.	D		
	
Where	a	warrant	remains	unexecuted,	the	Code	provides	for	two	remedies:	
	
(1)	issuing	a	proclamation	(Section	82);	and	
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(2)	attachment	and	sale	of	property	(Section	83)	
	
Issuing	a	proclamation	
If	a	Court	has	reason	to	believe	that	any	person	against	whom	a	warrant	has	been	issued	
by	it	has	absconded	or	is	concealing	himself	so	that	such	warrant	cannot	be	executed,	the	
Court	may	publish	a	written	proclamation	requiring	him	to	appear	at	a	specified	place	
and	 at	 a	 specified	 time	 not	 less	 than	 30	 days	 from	 the	 date	 of	 publishing	 such	
proclamation.	(Section	82)	
	
While	 issuing	 proclamation,	 the	 Magistrate	 must	 record	 to	 his	 satisfaction	 that	 the	
accused	has	absconded	or	is	concealing	himself.	The	object	of	attaching	property	is	not	to	
punish	him	but	to	compel	his	appearance.	
	
Production	of	Documents	
Sometimes	it	is	necessary	that	a	person	should	produce	a	document	or	other	thing	which	
may	be	in	his	possession	or	power	for	the	purposes	of	any	investigation	or	inquiry	under	
this	Code.	This	can	be	compelled	to	be	produced	by	issuing	summons	(Sections	91	and	
92)	or	a	warrant	(Sections	93	to	98).	
	
According	to	Section	93,	a	search	warrant	can	be	issued	only	in	the	following	cases:	
a. where	 the	 Court	 has	 reason	 to	 believe	 that	 a	 person	 summoned	 to	 produce	 any	

document	or	other	thing	will	not	produce	it;	
b. where	such	document	or	thing	is	not	known	to	the	Court	to	be	in	the	possession	of	

any	person;	or	
c. where	a	general	inspection	or	search	is	necesary.	However,	a	search	warrant	may	be	

general	or	restricted	in	its	scope	as	to	any	place	or	part	thereof.	
	
But	such	warrant	shall	not	be	issued	for	searching	a	document,	parcel	or	other	thing	in	
the	 custody	of	 the	postal	or	 telegraph	authority,	by	a	magistrate	other	 than	a	District	
Magistrate	or	Chief	Judicial	Magistrate	
	
Security	for	keeping	the	peace	and	for	good	behaviour	
The	provisions	of	Chapter	VIII	are	aimed	at	persons	who	are	a	danger	to	the	public	by	
reason	 of	 the	 commission	 of	 certain	 offences	 by	 them.	 The	 object	 of	 this	 chapter	 is	
prevention	of	crimes	and	disturbances	of	public	tranquillity	and	breach	of	the	peace.	
	
Security	for	keeping	the	peace	on	conviction	
When	a	Court	of	Session	or	Court	of	a	Magistrate	of	first	class	convicts	a	person	of	any	of	
the	offences	or	of	abetting	any	such	offence	and	is	of	opinion	that	it	is	necessary	to	take	
security	from	such	person	for	keeping	the	peace,	the	Court	may,	at	the	time	of	passing	
sentence	 on	 such	 person,	 order	 him	 to	 execute	 a	 bond,	 with	 or	without	 sureties,	 for	
keeping	the	peace	for	such	period,	not	exceeding	three	years,	as	itthinks	fit.	
	
The	offences	specified	under		are	as	follows:	
a) any	offence	punishable	under	Chapter	VIII	of	the	India	Penal	Code	1860.	
b) any	 offence	 which	 consists	 of	 or	 includes,	 assault	 or	 using	 criminal	 force	 or	

committing	mischief;	
c) any	offence	of	criminal	intimidation;	
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d) any	other	offence	which	caused,	or	was	 intended	or	known	 to	be	 likely	 to	 cause	a	
breach	of	the	peace.	

	
However,	if	the	conviction	is	set-aside	on	appeal	or	otherwise,	the	bond	so	executed	shall	
become	void.	(Section	106)	
	
Security	for	keeping	the	peace	in	other	cases	
When	an	Executive	Magistrate	receives	information	that	any	person	is	likely	to:	
i. commit	a	breach	of	peace;	or	
ii. disturb	the	public	tranquillity;	or	
iii. do	any	wrongful	act	that	may	probably	occasion	a	breach	of	the	peace;	or	disturb	

the	public	tranquillity;	
	
he	may	require	such	person	to	show	cause	why	he	should	not	be	ordered	to	execute	a	
bond	for	keeping	the	peace	for	a	period	not	exceeding	one	year	as	the	Magistrate	deem	
fit.	(Section	107)	
	
A–Unlawful	assemblies	
Dispersal	of	assembly	by	use	of	civil	force	
Any	Executive	Magistrate	or	office	in-charge	of	a	police	station	or,	in	the	absence	of	such	
officer	 in-charge,	any	other	officer	not	below	the	rank	of	sub-inspector	may	command	
any	 unlawful	 assembly	 or	 any	 assembly	 of	 five	 or	 more	 persons	 likely	 to	 cause	 a	
disturbance	of	the	public	peace,	to	disperse	and	it	shall	be	thereupon	the	duty	
of	the	members	of	such	assembly	to	disperse	accordingly.	
	
If	 any	 such	 assembly	 does	 not	 disperse	 or	 conducts	 itself	 in	 a	 manner	 as	 to	 show	 a	
determination	 not	 to	 disperse,	 any	 Executive	 Magistrate	 or	 police	 officer	 referred	 to	
above	may	proceed	to	disperse	such	assembly	by	force	and	may	require	the	assistance	of	
any	male	person	not	being	an	officer	or	member	of	the	armed	forces	and	acting	as	such,	
for	the	purpose	of	dispersing	such	assembly	and	if	necessary	arresting	and	confining	the	
persons	who	form	part	of	it,	in	order	to	disperse	such	assembly.	(Section	129)	
	
No	prosecution	shall	be	instituted	against	such	persons	in	any	criminal	Court	except	with	
the	sanction	of	Central	Government	if	the	person	is	an	officer	or	member	of	the	armed	
forces	or	with	the	sanction	of	State	Government	in	any	other	case.(Section	130)	
	
	
B–Public	nuisances	
Conditional	order	 for	removal	of	nuisance	Section	133	 lays	down	the	 following	public	
nuisances	which	can	be	proceeded	against:	
(a) the	unlawful	obstruction	or	nuisance	 should	be	 removed	 from	any	public	place	or	

from	any	way,	river	or	channel	which	is	or	may	be	lawfully	used	by	the	public;	or	
(b) carrying	 on	 any	 trade	 or	 occupation,	 or	 keeping	 of	 any	 goods	 or	 merchandise,	

injurious	to	the	health	of	the	community;	or	
(c) the	construction	of	any	building	or	the	disposal	of	any	substance,	as	is	likely	to	cause	

conflagration	or	explosion;	etc.	
(d) the	building,	tent	or	structure	near	a	public	place.	
(e) the	dangerous	animal	requiring	destroying,	confining	or	disposal.	
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For	initiating	prevention	under	this	Section	the	Magistrate	should	keep	in	mind	that	he	is	
acting	purely	in	the	public	interest.	For	the	applicability	of	clause	A,	the	public	must	have	
the	right	of	way	which	is	being	obstructed.	
	
Power	to	issue	order	in	urgent	cases	of	nuisance	or	apprehended	danger		
As	 per	 Section	 144	 of	 the	 Code	where	 in	 the	 opinion	 of	 a	 District	Magistrate,	 a	 Sub-
divisional	Magistrate	or	any	other	Executive	Magistrate	specially	empowered	by	the	State	
Government	in	this	behalf,	there	is	sufficient	ground	for	proceeding	under	this	Section	
and	immediate	prevention	or	speedy	remedy	is	desirable,	in	such	cases	the	Magistrate	
may	by	a	written	order	stating	the	material	facts	of	the	case	and	served	in	the	manner	
provided	by	Section	134,	direct	any	person	to	abstain	from	a	certain	act	or	to	take	certain	
order	with	respect	to	certain	property	in	his	possession	or	under	his	management,	if	such	
Magistrate	 considers	 that	 such	 direction	 is	 likely	 to	 prevent	 or	 tends	 to	 prevent,	
obstruction,	annoyance	of	injury	to	any	person	lawfully	employed,	or	danger	to	human	
life,	health	or	safety	or	a	disturbance	of	the	public	tranquillity,	or	a	riot,	or	an	affray.	
	
An	order	under	this	Section	may	be	passed	ex-parte	in	cases	of	emergency	or	in	cases	
where	 the	 circumstances	 do	 not	 admit	 of	 the	 serving	 of	 notice	 in	 due	 time	 upon	 the	
person	against	whom	the	order	is	directed.	An	order	under	this	Section	can	remain	in	
force	for	two	months,	and	may	be	extended	further	for	a	period	not	exceeding	6	months	
by	the	State	Government	if	it	considers	necessary.	
	
Preventive	Detention	
Section	 149	 authorises	 a	 police	 officer	 to	 prevent	 the	 commission	 of	 any	 cognizable	
offence.	 If	 the	 police	 officer	 receives	 the	 information	 of	 a	 design	 to	 commit	 such	 an	
offence,	he	can	communicate	such	information	to	his	superior	police	officer	and	to	any	
other	officer	whose	duty	it	is	to	prevent	or	take	cognizance	of	the	commission	of	any	such	
offence.	The	police	officer	may	arrest	 the	person	without	orders	 from	Magistrate	 and	
without	a	warrant	if	the	commission	of	such	offence	cannot	be	otherwise	prevented.		
	
The	 arrested	 person	 can	 be	 detained	 in	 custody	 only	 for	 24	 hours	 unless	 his	 further	
detention	is	required	under	any	other	provsions	of	this	Code	or	of	any	other	law.	
	
Inspection	of	weights	and	measures	(Section	153)	
Any	officer	incharge	of	the	police	station	may	without	a	warrant	enter	any	place	within	
the	limits	of	such	station	for	the	purpose	of	inspecting	or	searching	for	any	weights	or	
measures	or	instruments	for	weighing,	used	or	kept	therein,	whenever	he	has	reason	to	
believe	that	there	are	in	such	place	any	weights,	measures	or	instruments	for	weighing	
which	are	false,	and	if	he	finds	in	such	place	any	false	weights,	measures	or	instruments	
he	may	seize	the	same	and	shall	give	information	of	such	seizure	to	a	Magistrate	having	
jurisdiction.	
	

INFORMATION	TO	THE	POLICE	AND	THEIR	POWERS	TO	INVESTIGATE	
	
Information	in	cognizable	cases	(Section	154)	
(a) Every	information	relating	to	the	commission	of	a	cognizable	offence,	if	given	orally	

to	an	officer	in	charge	of	a	police	station,	shall	be	reduced	to	writing	by	him	or	under	
his	direction	and	be	read	over	to	the	informant.	
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(b) Every	 such	 information	 shall	 be	 signed	 by	 the	 person	 giving	 it	 and	 the	 substance	
thereof	 shall	 be	 entered	 ina	 book	 kept	 by	 such	 officer	 in	 such	 form	 as	 may	 be	
prescribed	by	the	State	Government	in	this	behalf.	

(c) The	above	information	given	to	a	police	officer	and	reduced	to	writing	is	known	as	
First	 Information	 Report	 (FIR).The	 investigation	 of	 the	 case	 proceeds	 on	 this	
information	only.	Thus,	the	principal	object	of	this	Section	is	to	set	the	criminal	law	in	
motion	and	to	obtain	information	about	the	alleged	criminal	activities	so	as	to	punish	
the	guilty.	

(d) Any	person	aggrieved	by	a	refusal	on	the	part	of	an	officer	in	charge	of	a	police	station	
to	record	the	information	may	send	the	substance	of	such	information	in	writing	and	
by	 post	 to	 the	 Superintendent	 of	 Police	 concerned	 who	 if	 satisfied	 that	 such	
information	discloses	the	commission	of	a	cognizable	offence	shall	either	investigate	
the	 case	 himself	 or	 direct	 an	 investigation	 to	 be	 made	 by	 any	 police	 officer	
subordinate	to	him	

(e) A	 copy	of	 the	 information	 as	 recorded	under	 sub-section	 (1)	 shall	 be	 given	 to	 the	
informant	free	of	cost.	

	
Information	as	to	non-cognizable	cases	and	investigation	of	such	cases	(Section	155)	
(a) When	information	is	given	to	an	officer	in	charge	of	a	police	station	of	the	commission	

within	the	limits	of	such	station	of	a	non-cognizable	offence,	he	shall	enter	or	cause	to	
be	entered	the	substance	of	the	information	in	a	book	to	be	kept	by	such	officer	in	
such	 form	 as	 the	 State	 Government	 may	 prescribe	 in	 this	 behalf	 and	 refer	 the	
informant	to	the	Magistrate.		

(b) The	police	officer	is	not	authorised	to	investigate	a	non-cognizable	case	without	the	
order	of	Magistrate	having	power	to	try	such	cases,	and	on	receiving	the	order,	the	
police	officer	may	exercise	 the	 same	powers	 in	 respect	of	 investigation	as	he	may	
exercise	in	a	cognizable	case.	

(c) Where	a	case	relates	to	two	or	more	offences	of	which	at	least	one	is	cognizable,	the	
case	shall	be	deemed	to	be	a	cognizable	case,	notwithstanding	that	the	other	offences	
are	non-cognizable.	[Section	155(4)]	

	
Police	officer’s	powers	to	investigate	cognizable	case	
In	case	of	a	cognizable	offence	the	police	officer	may	conduct	investigations	without	the	
order	 of	 a	 Magistrate.	 Investigation	 includes	 all	 proceedings	 under	 the	 Code	 for	 the	
collection	of	evidence	by	 the	police	officer	or	by	any	person	who	 is	authorised	by	 the	
Magistrate	in	this	behalf.	
	
	Any	Magistrate	empowered	under	Section	190	may	order	such	investigation	as	above	
mentioned.	Sections	160	and	161	authorise	a	police	officer	making	an	investigation	to	
require	 the	 attendance	 of	 and	 may	 examine	 orally	 any	 person	 who	 appears	 to	 be	
acquainted	with	the	facts	and	circumstances	of	the	case.	(Section	156)	
	
Search	by	police	officer	
	This	 Section	 authorises	 general	 search	 if	 the	police	 officer	 has	 reason	 to	 believe	 that	
anything	necessary	for	the	purpose	of	an	investigations	may	be	found.	The	officer	acting	
under	this	sub-section	must	record	in	writing	his	reasons	for	making	of	a	search.	But,	the	
illegality	 of	 search	will	 not	 affect	 the	 validity	 of	 the	 articles	 or	 in	 any	way	 vitiate	 the	
recovery	of	the	articles	and	the	subsequent	trial.	(Section	165)	
	



www.cscartindia.com CS Praveen Choudhary 
Cr PC 1973 

10.12 
 

Whenever	 any	 person	 is	 arrested	 or	 detained	 in	 custody	 and	 it	 appears	 that	 the	
investigation	cannot	be	completed	within	the	period	of	twenty	four	hours	as	laid	down	in	
Section	57	The	Magistrate	may	authorise	the	detention	of	the	accused	in	custody	for	a	
term	not	exceeding	of	fifteen	days.	(Section	167)		
	
On	completion	of	investigation,	the	competent	police	officer	under	the	Code	shall	forward	
a	police	report	with	the	prescribed	details	to	a	Magistrate	empowered	to	take	cognizance	
of	 the	 offence	 and	 send	 along	 with	 the	 report	 all	 documents	 or	 relevant	 extracts	
(Section173)	
	
Cognizance	of	an	offence	by	Magistrate	Section	190	
	
Any	 Magistrate	 of	 first	 class	 and	 of	 the	 second	 class	 specially	 empowered	 may	 take	
cognizance	of	an	offence	upon:	
a. receiving	a	complaint	of	facts	constituting	such	offence;	
b. a	police	report	of	such	facts;	
c. information	received	from	any	person	other	than	a	police	officer;	
d. His	own	knowledge	that	such	offence	has	been	committed.	
	
Complaints	to	Magistrates	
(a) A	Magistrate	taking	cognizance	of	an	offence	on	complaint	examines	the	complainant	

and	 the	witnesses	 if	any	upon	oath	and	 then	 the	substance	of	 such	examination	 is	
reduced	 to	writing	 and	 signed	 by	 the	 complainant	 and	witnesses	 and	 also	 by	 the	
Magistrate.		

(b) The	Magistrate	 enquiring	 into	 a	 case	may	 take	 evidence	 of	witnesses	 on	 oath	 but	
where	the	offence	is	triable	by	the	Court	of	Session,	he	shall	call	upon	the	complainant	
to	produce	all	his	witnesses	and	examines	them	on	oath.		

(c) He	may	dismiss	the	complaint	if	after	considering	the	statement	on	oath	and	the	result	
of	the	investigation	or	enquiry,	there	is	no	sufficient	ground	for	proceeding	and	may	
record	his	reasons	for	doing	so.	

(d) On	the	other	hand	if	the	Magistrate	is	of	opinion	that	there	is	sufficient	ground	for	
taking	cognizance	of	an	offence	he	may	either	issue	summons	for	attendance	of	the	
accused	

(e) If	the	case	appears	to	be	a	summons-case	or	he	may	in	a	warrant	case	issue	a	warrant	
or	summons	for	the	accused	to	be	produced	at	a	certain	time	before	such	Magistrate.	

(f) It	is	important	that	no	summon	or	warrant	shall	be	issued	against	the	accused	unless	
a	list	of	prosecution	witnesses	has	been	filed.	

(g) Every	charge	under	this	Code	shall	state	the	offence	with	which	the	accused	is	charged	
specifying	the	law	and	the	name	of	the	offence,	particulars	of	time	and	place	of	the	
alleged	offence.	

(h) For	every	distinct	offence	of	which	any	person	is	accused	there	shall	be	a	separate	
charge	and	every	such	charge	shall	be	tried	separately.	

(i) If	more	 than	one	offence	 is	committed	by	 the	same	person	 in	one	series	of	acts	so	
connected	together	as	to	form	the	same	transaction,	he	may	be	charged	with	and	tried	
at	one	trial	for	every	such	offence.	

(j) 	Persons	 accused	 of	 the	 same	 offence,	 committed	 in	 the	 course	 of	 the	 same	
transaction,	or	abetment	of	such	offence	may	be	charged	jointly	and	tried	together.	
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(k) The	 judgement	 in	every	 trial	 in	any	Criminal	Court	of	original	 jurisdiction	shall	be	
pronounced	by	 the	presiding	officer	by	delivering	or	 reading	out	 the	whole	of	 the	
judgement	or	the	operative	part	of	the	judgement	in	open	Court.	(Section	353)	

(l) Every	judgement	should	be	written	in	the	language	of	the	Court	and	should	contain	
the	point	or	points	for	determination,	the	decision	thereon	and	the	reasons	for	the	
decision.	

(m) It	should	specify	the	offence	and	the	Section	of	Indian	Penal	Code	or	other	law	under	
which	the	accused	is	convicted	and	the	punishment	to	which	he	is	sentenced.	

(n) no	court	when	it	has	signed	its	judgement	or	final	order	disposing	of	a	case,	shall	alter	
or	review	the	same	except	to	correct	a	clerical	or	arithmetical	error	(Section	362)	

	
Appeal	
No	appeal	shall	lie	from	any	judgement	or	order	of	Criminal	Court	except	as	provided	for	
by	this	Code	(Section	372).	In	the	case	of	an	acquittal,	the	State.	Government	may	direct	
the	Public	Prosecutor	to	present	an	appeal	to	the	High	Court	from	an	original	or	appellate	
order	of	acquittal	passed	by	any	Court	other	than	a	High	Court.	
	
Every	appeal	in	the	case	of	appealable	orders	shall	be	made	in	the	form	of	a	petition	in	
writing	presented	by	the	appellant	or	his	pleader	and	shall	be	accompanied	by	a	copy	of	
the	judgement	or	order	appealed	against.	
	
An	Appellate	Court	may	if	it	thinks	additional	evidence	to	be	necessary	shall	record	its	
reasons	and	may	either	take	such	evidence	itself	or	direct	it	to	be	taken	by	a	Magistrate.	
(Section	391)	
	
A	Court	may	refer	a	case	to	High	Court	if	it	is	of	the	opinion	that	is	involves	a	question	as	
to	validity	of	any	Act,	Ordinance	or	Regulation	and	the	Court	is	of	opinion	that	such	Act,	
Ordinance,	or	Regulation	is	in-operative	or	invalid	but	has	not	been	declared	so	by	the	
High	Court	or	the	Supreme	Court.	The	Court	has	to	state	setting	out	its	opinion	and	the	
reasons	therefor,	and	refer	the	same	for	the	decision	of	the	High	Court	
	
Bail	
U/s	438,	provisions	have	been	made	for	a	person	who	has	reason	to	believe	that	he	may	
be	arrested	on	an	accusation	of	having	committed	a	non-bailable	offence,	he	may	apply	
to	the	High	Court	or	the	Court	of	Session	for	a	direction	and	that	Court	may	if	it	thinks	fit	
direct	 that	 in	 the	 event	 of	 such	 arrest,	 the	 person	 shall	 be	 released	 on	 bail	 on	 such	
conditions	which	the	Court	may	include	in	such	directions.	
	
Limitation	or	Taking	Cognizance	
Code	prescribes	limitation	period	for	taking	cognizance	of	certain	offences.	(Sections	467	
to	 473)Except	 as	 otherwise	 specifically	 provided	 in	 the	 Code,	 no	 Court	 shall	 take	
cognizance	of	an	offence	after	the	expiry	of	the	period	of	limitation	mentioned	below:		
i. 6	months,	if	the	offence	is	punishable	with	fine	only.	
ii. 1	year,	if	the	offence	is	punishable	with	imprisonment	for	a	term	not	exceeding	one	

year;	and	
iii. 3	years,	 if	the	offence	is	punishable	with	imprisonment	for	a	term	exceeding	one	

year	but	not	exceeding	three	years.	
	
Commencement	of	the	period	of	limitation	
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The	period	in	relation	to	an	offender	commences	
(a) on	the	date	of	the	offence;		
(b) if	 the	commission	of	 the	offence	was	not	known	 to	 the	person	aggrieved	or	 to	 the	

police	officer,	the	first	day	on	which	either	such	offence	comes	to	the	knowledge	of	
such	person	or	to	any	police	officer,	whichever	is	earlier;	

(c) Where	the	identity	of	the	offender	is	not	known,	the	first	day	on	which	such	identity	
becomes	 known	 either	 to	 the	 person	 aggrieved	 or	 the	 police	 officer	whichever	 is	
earlier.		

	
Section	470	provides	provisions	for	exclusion	of	time	in	certain	cases.		
These	are	as	under:	
(a) The	 period	 during	 which	 another	 prosecution	 was	 diligently	 prosecuted	 (the	

prosecution	should	relate	to	the	same	facts	and	is	prosecuted	in	good	faith);	
(b) the	period	of	the	continuance	of	the	stay	order	or	injunction	(from	the	date	of	grant	

to	the	date	of	withdrawal)	granted	against	the	institution	of	prosecution;	
(c) where	notice	of	prosecution	has	been	given,	the	period	of	notice;	
(d) where	 previous	 sanction	 or	 consent	 for	 the	 institution	 of	 any	 prosecution	 is	

necessary,	the	period	required	for	obtaining	such	consent	or	sanction	including	the	
date	of	application	for	obtaining	the	sanction	and	the	date	of	the	receipt	of	the	order;	

(e) the	period	during	which	the	offender	is	absent	from	India	or	from	territory	outside	
India	under	Central	Govt.	Administration;	and	

(f) Period	when	the	offender	is	absconding	or	concealing	himself.	
(g) If	limitation	expires	on	a	day	when	the	Court	is	closed,	cognizance	can	be	taken	on	the	

day	the	Court	re-opens.	
	
Continuing	 offence	–	 In	 the	 case	 of	 a	 continuing	 offence,	 a	 fresh	 period	 of	 limitation	
begins	to	run	at	every	moment	during	which	the	offence	continues.	
	
Extension	of	period	of	limitation	–	The	Court	may	take	cognizance	of	an	offence	after	the	
expiry	of	the	period	of	limitation	if	it	is	satisfied	that	-	
(a) the	delay	is	properly	explained	or		
(b) it	is	necessary	to	do	so	in	the	interests	of	justice.	
	
	
Summary	trial	
Summary	 trial	 means	 the	 “speedy	 disposal”	 of	 cases.	 Section	 260(1)	 of	 the	 Criminal	
Procedure	Code	sets	out	the	provisions	for	summary	trials.	It	says:	
(a) any	Chief	Judicial	Magistrate;	
(b) any	Metropolitan	Magistrate;	
(c) 	any	Magistrate	of	the	First	class	who	is	specially	empowered	in	this	behalf	by	the	High	

Court,	may,	if	he	thinks	fit,	try	in	a	summary	way	all	or	any	of	the	following	offences:	
I. offences	not	punishable	with	death,	imprisonment	for	life	or	imprisonment	for	a	

term	exceeding	two	years;	
II. theft	 under	 Section	 379,	 Section	 380	 or	 Section	 381	 of	 the	 Indian	 Penal	 Code,	

where	the	value	of	the	property	stolen	does	not	exceed	Rs.	2000;	
III. receiving	or	retaining	stolen	property,	under	Section	411	of	the	Indian	Penal	Code,	

where	the	value	of	such	property,	does	not	exceed	Rs.	2000;	
IV. assisting	in	the	concealment	or	disposal	of	stolen	property,	under	Section	414	of	

the	Indian	Penal	Code,	where	the	value	of	such	property	does	not	exceed	Rs.	2000;	
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V. offences	under	Sections	454	and	456	of	the	Indian	Penal	Code;insult	with	intent	
to	provoke	a	breach	of	the	peace,	under	Section	504	of	the	Indian	Penal	Code;	

VI. abetment	of	any	of	the	foregoing	offences;	
VII. an	 attempt	 to	 commit	 any	 of	 the	 foregoing	 offences,	 when	 such	 attempt	 is	 an	

offence;	
VIII. any	offence	constituted	by	an	act	 in	respect	of	which	a	complaint	may	be	made	

under	Section	20	of	the	Cattle	Trespass	Act,	1871.	
	
Record	in	summary	trials	
The	Magistrate	shall	enter	in	the	prescribed	form	the	following	particulars	in	every	case	
tried	summarily:	
(1)	The	serial	number	of	the	case;	
(2)	The	date	of	the	commission	of	the	offence;	
(3)	The	date	of	the	report	or	complaint;	
(4)	The	name	of	the	complainant	(if	any);	
(5)	The	name,	parentage	and	residence	of	the	accused;	
(6)	The	offence	complained	of	and	the	offence	proved,	and	the	value	of	the	property	in	
respect	of	which	the	offence	has	been	committed	if	the	case	comes	under	clause	(ii)	(iii)	
or	(iv)	of	Section	260(1).	
(7)	the	plea	of	the	accused	and	his	examination	if	any;	
(8)	the	findings;	
(9)	the	sentence	or	other	final	order;	
(10)	the	date	on	which	proceedings	terminated.	
	
The	register	containing	the	particulars	mentioned	above	forms	the	record	in	a		summary	
trial.	
	
Judgement	in	summary	trials	
In	every	case	tried	summarily	in	which	the	accused	does	not	plead	guilty,	the	Magistrate	
shall	record	the	substance	of	the	evidence	and	a	judgement	containing	a	brief	statement	
of	 the	 reason	 for	 the	 finding.	 The	 concerned	 Magistrate	 must	 sign	 such	 record	 and	
judgement.	
The	question	whether	a	case	may	be	tried	summarily	by	a	Magistrate	as	provided	in	this	
Section	 and	 if	 the	 offence	 is	 summarily	 triable,	 it	 is	 a	 matter	 of	 discretion	 of	 the	
Magistrate,	which	is	to	be	judicially	exercised	with	due	care	as	well	as	considering	the	
circumstances	of	the	case.	
	
Maximum	imprisonment	under	summery	trial	the	person	found	guilty	in	a	summary	trial	
can	be	sentenced	to	imprisonment	maximum	for	a	period	of	3	months.	
	
Judgement	in	summary	trials	
In	every	case	tried	summarily	in	which	the	accused	does	not	plead	guilty,	the	Magistrate	
shall	record	the	substance	of	the	evidence	and	a	judgement	containing	a	brief	statement	
of	 the	 reason	 for	 the	 finding.	 The	 concerned	 Magistrate	 must	 sign	 such	 record	 and	
judgement.	


