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Indian Evidence Act, 1872 contains the general rules of evidence, which are applicable both in 
civil as well as in criminal matters.                 
 
The "law of Evidence" may be defined as a system of rules for ascertaining controverted 
questions of fact in judicial inquiries. This system of ascertaining the facts, which are the 
essential elements of a right or liability and is the primary and perhaps the most difficult 
function of the Court, is regulated by a set of rules and principles known as “law of Evidence”. 
                    
The Act extends to the whole of India except the State of Jammu and Kashmir and applies to all 
judicial proceedings in or before any Court, including Court-martial (other than the Court-
martial convened unde the Army Act, the Naval Discipline Act or the Indian Navy Discipline 
Act, 1934 or the Air Force Act) but not to affidavits presented to any Court or officer, or to 
proceedings before an arbitrator. 
 
“Evidence” means and includes: 
1) All statements which the Court permits or requires to be made before it by witnesses, in 

relation to matters of fact under inquiry; such statements are called oral evidence; 
2) All documents (including electronic records) produced for the inspection of the Court; such 

documents are called documentary evidence. 
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According to Section 3, “fact” means and includes: 
(a) Anything, state of things, or relation of things capable of being perceived by the senses; 
(b) Any mental condition of which any person is conscious. 

 
Illustrations 

a) That there are certain objects arranged in a certain order in a certain place, is a fact. 
b) That a man heard or saw something, is a fact. 
c) That a man said certain words, is a fact. 
d) That a man holds a certain opinion, has a certain intention, acts in good faith or 

fraudulently, or uses a particular word in a particular sense, or is or was at the specified 
time conscious of a particular sensation, is a fact. 

e) That a man has a certain reputation, is a fact. 
 

One fact is said to be relevant to another when the one is connected with the other in any of the 
ways referred to in the provisions of this Act relating to the relevancy of facts. 
 

A fact is said to be logically relevant to another when it bears such casual relation with the other 
as to render probably the existence or non-existence of the latter. All facts logically relevant are 
not, however, legally relevant 
 

Relevancy and admissibility are not co-extensive or interchangeable terms. A fact may be 
legally relevant, yet its reception in evidence may be prohibited on the grounds of public policy, 
or on some other ground. Similarly every admissible fact is not necessarily relevant. The tenth 
Chapter of the Act makes a number of facts receivable in evidence, but these facts are not 
“relevant” 
 

According to Section 3 the expression "facts in issue" means and includes-any fact from which, 
either by itself or in connection with other facts, the existence, non-existence, nature or extent of 
any right, liability, or disability, asserted or denied in any suit or proceedings, necessarily 
follows. 
 
Explanation- Whenever, under the provisions of the law for the time being in force relating to 
Civil Procedure, any Court records an issue of fact, the fact to be asserted or denied in the 
answer to such issue is a fact in issue. 
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Illustration 
Rakhi Banawant is accused of the murder of Dolly Chandra. 
At her trial the following facts may be in issue: 
that Rakhi caused Dolly’s death; 
that Rakhi intended to cause Dolly’s death; 
that Rakhi had received grave and sudden provocation from Dolly; 
that Rakhi at the time of doing the act which caused Dolly’s death, was, by reason of 
unsoundness of mind, incapable of knowing its nature. 

 

Res gestae or facts which though not in issue, are so connected with a fact in issue as to form 
part of the same transaction. 
Section 6 embodies the rule of admission of evidence relating to what is commonly known as 
res gestae. Acts or declarations accompanying the transaction or the facts in issue are treated as 
part of the res gestae and admitted as evidence. The obvious ground for admission of such 
evidence is the spontaneity and immediacy of the act or declaration in question. 
 

Illustration 
a) SRK is accused of the murder of SK by beating him.  

Whatever was said or done by SRK or SK or the by-standers at the beating, or so shortly 
before or after it as to form part of the transaction, is a relevant fact. 
 

b) Jijaji sues Navneet for a libel contained in a letter forming part of a correspondence. Letters 
between the parties relating to the subject out of which the libel arose, and forming part of 
the correspondence in which it is contained, are relevant facts, though they do not contain 
the libel itself. 

 

Facts constituting the occasion, or effect of, or opportunity or state of things for the 
occurrence of the fact to be proved whether it be a fact or another relevant fact. (section 7) 
The said concept provides that, though they are not part of the same transaction, are relevant if 
they are the occasions caused or effects of facts of an issue. 
 
Illustrations 
a) The question is, whether Don robbed Jonny Hex. 

The facts that, shortly before the robbery, Jonny Hex went to a fair with money in his 
possession, and that he showed it, or mentioned the fact that he had it, to third persons, are 
relevant. 

b) The question is, whether John Carter murdered Tomy Cruso. 
Marks on the ground, produced by a struggle at or near the place whether the murder was 
committed, are relevant facts. 
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c) The question is, whether Perk poisoned Derry Milk. 
The state of Derry Milk’s health before the symptoms ascribed to poison, and habits of 
Derry Milk known to Perk, which afforded an opportunity for the administration of poison, 
are relevant facts. 

 
MOTIVE, PREPARATION AND PREVIOUS OR SUBSEQUENT CONDUCT. 
Motive means which moves a person to act in a particular way. It is different from intention. 
The substantive law is rarely concerned with motive, but the existence of a motive, from the 
point of view of evidence would be a relevant fact, in every criminal case. That is the first step 
in every investigation.  
 

Motive is a psychological fact and the accused’s motive, will have to be proved by 
circumstantial evidence. When the question is as to whether a person did a particular act, the 
fact that he made preparations to do it, would certainly be relevant for the purpose of showing 
that he did it. 
 

Conduct means behavior. The conduct of the parties is relevant. The conduct to be relevant 
must be closely connected with the suit, proceeding, a fact in issue or a relevant fact, i.e., if the 
Court believes such conduct to exist, it must assist the Court in coming to a conclusion on the 
matter in controversy. It must influence the decision. 
 

Illustrations 
(a) Chamelibai is tried for the murder of Zingalobai. 

The fact that Chamelibai murdered Zabbabai, that Zingalobai knew that Chamelibai had 
murdered Zibbedevi, and that Zingalobai had tried to extort money from Chamelibai by 
threatening to make his knowledge public, are relevant. 
 

(b) Gucci is tried for the murder of Raybook by poison. 
The fact that, before the death of Rayback, Gucci procured poison similar to that which was 
administered to Rayback , is relevant. 
 

(c) Dorremon is accused of a crime. 
The facts that, either before, or at the time of, or after the alleged crime, A provided evidence 
which would tend to give to the facts of the case an appearance favorable to himself, or that 
he destroyed or concealed evidence, or prevented the presence or procured the absence of 
persons who might have been witnesses, or suborned persons to give false evidence 
respecting it, are relevant. 
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FACT NECESSARY TO EXPLAIN OR INTRODUCE RELEVANT FACT. 
According to Section 9, such facts are - 

(i) which are necessary to explain or introduce a fact in issue or relevant fact, or 
(ii) which support or rebut an inference suggested by a fact in issue or relevant fact, or 

(iii) which establish the identity of a person or thing whose identity is relevant, or fix the 
time or place at which any fact in issue or relevant fact happened, or 

(iv) which show the relation of parties by whom any such fact was transacted, are relevant in 
so far as they are necessary for that purpose. 

 
Illustrations 
a) Lallan Singh is accused of a crime. 

The fact that, soon after the commission of the crime, Lallan Singh absconded from his 
house, is relevant under Section 8, as conduct subsequent to and affected by facts in issue. 
The fact that, at the time when he left house, he had sudden and urgent business at the place 
to which he went, is relevant, as tending to explain the fact that the left home suddenly. 
The details of the business on which he left are not relevant, except in so far as they are 
necessary to show that the business was sudden and urgent. 

 

b) Pappiha sues Pakhiya for inducing Phikachu to break a contract of service made by him 
with Pappiha. Phikachu, on leaving Pappiha’s service, says to Pappiha - “I am leaving you 
because Pakhiya has made me a better offer”. This statement is a relevant fact as 
explanatory of Phikachu’s conduct, which is relevant as a fact in issue. 
 

c) Chunnilal accused of theft, is seen to give the stolen property to ghendalal, who is seen to 
give it to Chunnilal’s wife. ghendalal says as he delivers it - “Chunnilal says you are to hide 
this”. ghendalal’s statement is relevant as explanatory of a fact which is part of the 
transaction. 

 

d) Lalsingh is tried for a riot and is proved to have marched at the head of a mob. The cries of 
the mob are relevant as explanatory of the nature of the transaction. 

 

The general rule known as the hearsay rule is that what is stated about the fact in question is 
irrelevant. 
 

To this general rule there are three exceptions which are: 
(i) Admissions and confessions; 

(ii) Statements as to certain matters under certain circumstances by persons who are not 
witnesses;  

(iii) Statements made under special circumstances. 
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An admission is defined in Section 17 as a statement, oral or documentary or contained in 
electronic form which suggests any inference as to any fact in issue or relevant fact, and which 
is made by any of the persons, and under the circumstances mentioned under Sections 18 to 20. 
Admission may be verbal or contained in documents as maps, bills, receipts, letters, books etc.  
 

An admission may be made by a party, by the agent or predecessor-in-interest of a party, by a 
person having joint propriety of pecuniary interest in the subject matter (Section 18) or by a 
“reference” (Section 20). 
 

An admission is the best evidence against the party making the same unless it is untrue and 
made under the circumstances which does not make it binding on him. 
An admission by the Government is merely relevant and non conclusive, unless the party to 
whom they are made has acted upon and thus altered his detriment. 
 

Sections 24 to 30 deal with confessions. However, the Act does not define a confession but 
includes in it admissions of which it is a species. Thus confessions are special form of 
admissions. Whereas every confession must be an admission but every admission may not 
amount to a confession. Sections 27 to 30 deal with confessions which the Court will take into 
account. 

(i) to a person in authority in consequence of some inducement, threat or promise held out 
by him in reference to the charge against the accused; 

(ii) to a Police Officer; or 
(iii) to any one at a time when the accused is in the custody of a Police Officer and no 

Magistrate is present. 
 

Admission and Confession 
Basis Admission Confession 

Mode Admission may be oral. Confession must be in writing and 
signed by parties. 

Who can make Admission may be made by 
anybody. 

Confession shall be accused only 
except Sec. 30, i.e. confession made by 
co-accused. 

Willingness Admission may be either willfully 
under compulsion. 

Confession must be always willfully. 

Types of cases Admission can be accepted both civil 
and criminal matter. 

Confession can be only with reference 
to criminal cases. 

Scope Admission is a generic term and 
very wider and includes confession 
also. 

Confession is a part of admission so it 
is comparatively narrow. 
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In Ram Khilari v. State of Rajasthan, AIR 1999 SC 1002, the Supreme Court held that where 
an extra-judicial confession was made before a witness who was a close relative of the 
accused and the testimony of said witness was reliable and truthful, the conviction on the 
basis of extra judicial confession is proper. 
 

In another case, the Supreme Court has further held that the law does not require that the 
evidence of an extra-judicial confession should be corroborated in all cases. When such 
confession was proved by an independent witness who was a responsible officer and one 
who bore no animus against the accused, there is hardly any justification to disbelieve it. 
Also, where the Court finds that the confession made by the accused to his friend was 
unambiguous and unmistakably conveyed that the accused was the perpetrator of the crime 
and the testimony of the friend was truthful, reliable and trustworthy, a conviction based on 
such extra-judicial confession is proper and no corroboration is necessary.  
 

Illustrations 
1. Mr. George Bush undertakes to collect rents from Mr.Laden on behalf of Mr.Obamama. 

Mr.Obamama sues George Bush for not collecting rent due from Laden to Obama. 
George Bush denies that rent was due from Laden to Obama. A statement by Laden that he 
owed rent to Obama, is an admission, and is a relevant fact as against George Bush, if 
George Bush denies that Laden did owe rent to Obama. 
 

2. The question is, whether a horse sold by Sultan to Daut is sound. 
Sultan says to Daut-“Go and ask ganibhai, Ganibhai knows all about it”. Ganibhai’s 
statement is an admission. 
 

3. Mr. Paratha is accused of a crime committed by him at Calcutta. 
He produces a letter written by himself and dated at Lahore on that day, and bearing the 
Lahore post-mark of that day. The statement in the date of the letter is admissible, because if 
A were dead, it would be admissible under Section 32, clause (2). 
 

4. Mr.SRK and Mr. PSP are jointly tried for the murder of Mr. HTC It is proved that SRK said-
“PSP and I murdered HTC”. The Court may consider the effect of this confession as against 
PSP 
 

5. Mr.Amitabh is on his trial for the murder of Mr.Rajkumar. There is evidence to show that 
Rajkumar was murdered by Amitabh and Abhishek, and that Abhishek said-“Amitabh and 
I murdered rajkumar”. 
This statement may not be taken into consideration by the Court against A, as B is not being 
jointly tried. (If there is joint trial Section 30 applies) 
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OPINIONS OF EXPERTS. (SECTION 45) 
The opinions of experts on the question whether the two documents were written by the same 
person or by different persons, are relevant. Similarly the opinions of experts on typewritten 
documents as to whether a given document is typed on a particular typewriter are relevant. 
 
Illustrations 
a) The question is, whether the death of Mr.Hiphop YO was caused by poison. 

The opinions of experts as to the symptoms produced by the poison by which Mr.Hiphop 
YO is supposed to have died, are relevant. 
 

b) The question is, whether a certain document was written by Mr.Gumnam. Another 
document is produced which is proved or admitted to have been written by Mr.Gumnam. 

 
As a general rule the opinion of a witness on a question whether of fact, or of law, is irrelevant. 
Witness has to state the facts which he has seen, heard or perceived, and noted the conclusion, 
form of observations. The functions of drawing inferences from facts is a judicial function and 
must be performed by the Court.  
 
However, to this general rule, there are some exceptions as indicated in Section 45. Opinions of 
experts are relevant upon a point of (a) foreign law (b) science (c) art (d) identity of hand 
writing (e) finger impression special knowledge of the subject matter of enquiry become 
relevant. 
 

A witness though compellable to give evidence is privileged in respect of particular matters 
within the limits of which he is not bound to answer questions while giving evidence. These are 
based on public policy and are as follows: 

(i) Evidence of a Judge or Magistrate in regard to certain matters; (Section 121) 
(ii) Communications during marriage;  

(iii) Affairs of State; (Section 123) 
(iv) Official communications; (Section 124) 
(v) Source of information of a Magistrate or Police officer or Revenue officer as to 

commission of an offence or crime; (Section 125) 
(vi) In the case of professional communication between a client and his barrister, attorney or 

other professional or legal advisor (Sections 126 and 129). But this privilege is not 
absolute and the client is entitled to waive it. 
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A "document" means any matter expressed or described upon any substance by means of 
letters, figures or marks, or by more than one of those means, intended to be used, or which 
may be used for the purpose of recording that matter. Documents produced for the inspection 
of the Court is called Documentary Evidence. Section 60 provides that the contents of a 
document must be proved either by primary or by secondary evidence. 
 

"Primary evidence" means the document itself produced for the inspection of the Court (Section 
62). The rule that the best evidence must be given of which the nature of the case permits has 
often been regarded as expressing the great fundamental principles upon which the law of 
evidence depends. The general rule requiring primary evidence of producing documents is 
commonly said to be based on the best evidence principle and to be supported by the so called 
presumption that if inferior evidence is produced where better might be given, the latter would 
tell against the withholder. 
 

Secondary evidence is generally in the form of compared copies, certified copies or copies made 
by such mechanical processes as in themselves ensure accuracy. Section 63 defines the kind of 
secondary evidence permitted by the Act. According to Section 63, "secondary evidence" means 
and includes. 
1) Certified copies given under the provisions hereafter contained; 
2) Copies made from the original by mechanical processes which in themselves ensure the 

accuracy of the copy, and copies compared with such copies; 
3) Copies made from or compared with the original; 

 

Illustrations 
a) A photograph of an original is secondary evidence of its contents, though the two have not 

been compared, if it is proved that the thing photographed was the original. 
b) A copy compared with a copy of a letter made by a copying machine is secondary evidence 

of the contents of the letter if it is shown that the copy made by the copying machine was 
made from the original. 

 

In English law the expression direct evidence isused to signify evidence relating to the ‘fact in 
issue’ (factum probandum) whereas the terms circumstantial evidence, presumptive evidence 
and indirect evidence are used to signify evidence which relates only to "relevant fact" (facta 
probandum). However, under Section 60 of the Evidence Act, the expression "direct evidence" 
has altogether a different meaning and it is not intended to exclude circumstantial evidence of 
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things which could be seen, heard or felt. Thus, evidence whether direct or circumstantial under 
English law is "direct" evidence under Section 60. Before acting on circumstances put forward 
are satisfactorily proved and whether the proved circumstances are sufficient to bring the guilt 
to the accused the Court should not view in isolation the circumstantial evidence but it must 
take an overall view of the matter. 
 

The Act recognizes some rules as to presumptions. Rules of presumption are deduced from 
enlightened human knowledge and experience and are drawn from the connection, relation and 
coincidence of facts and circumstances. A presumption is not in itself evidence but only makes a 
prima facie case for the party in whose favor it exists. A presumption is a rule of law that courts 
or juries shall or may draw a particular inference from a particular fact or from particular 
evidence unless and until the truth of such inference is disproved. 
 
THERE ARE THREE CATEGORIES OF PRESUMPTIONS: 

(i) Presumptions of law, which is a rule of law that a particular inference shall be drawn by 
a court from particular circumstances. 

(ii) Presumptions of fact, it is a rule of law that a fact otherwise doubtful may be inferred 
from a fact which is proved. 

(iii) Mixed presumptions, they consider mainly certain inferences between the presumptions 
of law and presumptions of fact. 

 
HEARSAY EVIDENCE 
 It may be defined as that which witness doesn’t say of his own knowledge out says that 

another has said or signified him. 
 Witness doesn’t state on the basis of what he himself saw or heard or what has some under 

immediate observation of his bodily sense but on what he learnt through the medium of the 
3rd person. 

 It’s not evidence at all. 
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1. Nilesh and Ashish committed murder of Yogendra. trial started. Nilesh made a confession 
before a magistrate. Therefore, Nilesh was convicted, while Ashish was absconding. 
Subsequently, Ashish was arrested and trial was started against Ashish. The prosecution 
wants to use the confession of Nilesh against Ashsh. will the prosecution succeed? 

 

Answer: Confession normally bind only the person making term, except in cases cover U/S 
30 i.e. when the confession is made before a magistrate in the native state; it bind not only 
the person confessing but also the co-accused. The person who is making confession and the 
person on whose behalf he is admitting the guilt, i.e. who accordance to his confession is a 
co-accused need to be tried jointly with him, then his confession will bind both.  
 

Moreover, when more than one person are being tried for the same offence, and one make a 
confession affecting both of them, such confession can be taken as binding both persons. In 
this reference, offence would not only include acts actually committed, but also attempted 
acts. For this to happen, the confession has to be made for both of them. Here, Nilesh’s 
confession will bind Ashish only when his confession said something to the effect of 
“Ashish and I both committed the offence.” In any other case, it cannot bind Ashish, and the 
prosecution cannot succeed.  

 
2. Satyam is facing trail for the charge of committing murder of Raja at Pune at 5.00 P.M. on 

5th Nov. 1999. Satyam want to provide that he had a telephonic conversation with Nalin 
from Delhi on 5 Nov. 1999 at about 3.30 P.M. will he be permitted to do so?  

 
Answer: Sec. 11 of Indian Evidence Act 1872 says that even fact not normally relevant to the 
fact in question become relevant in certain situation. 
 When the fact indicated something opposing what is indicated by the fact in issue. 
 When they clarify the probability or otherwise of the fact in issue, either singly or in 

conjuncation with other fact. 
 
In this case Satyam is under trial for the murder of Raja at Pune. Satyam want to prove that 
on the same date, although not at the same time, he had a telephonic conversation with 
Nalin from Delhi. Under the above mentioned Section, he is allowed to prove so. 

 
3. Anand and Babita were married in 1990. They lived as husband and wife up to the 1st Jan. 

2000, when their married was dissolved by a decree of divorce passed by a court of 
competent jurisdiction. In 1998, Anand told Babita that he had committed theft of ornament 
of Chitrao in Feb. 2000, trial commences against Anand for the theft of ornament of Chitrao 
can Babita appear as witness against Anand and State before the court that Anand had 
confided to her in 1998 that he committed theft of ornament of Chitra? 



   
  CS Tushar Pahade 
 

To Buy Lectures of CS Executive & CS Professional All 
Subjects Visit cstusharpahade.com or Contact 9881844466 

Or Download Tushar Pahade Classes Mobile App 
 

 
Answer:  Sec. 122 of the Indian Evidence Act 1872, says that no one can be compelled to 
disclose private conversations with his/her spouse that took place during marriage, as the 
information is privileged information. This can be done with the consent of the spouse. 
 
Accordance to the case of Nagaraj vs. State of Karnataka, Sec. 120 allows a spouse to bear 
witness against a spouse if the Case is not between them, or does not arise out of criminal 
prosecution. However, the privileged under section 122 of the evidence act extended to all 
communication make to a spouse during subsistence of marriage; the communication need 
not be confidential. Moreover, The privileged is not accorded to the witness, but the spouse.  
In M.C. Verghese  Vs. T.G. Ponnam it was set that if the marriage was subsisting at the time 
when the communication were made, The bar prescribed by Sec.122 will operate. In Moss 
Vs. Moss15 bit was held that in criminal cases, subject to certain common law and statutory 
exception, Spouse is a competent   to give evidence against the order, And that 
incompetence continues after a decree absolute for divorce or a decree of nullity.since these 
are not criminal proceeding, Babita can proceed to be Witness. 

 
4. Aman intentionally and falsely leads Binod to believe that certain land belong to him and 

there by6 induces Binod to buy or pay for it. The land afterward become the property of 
Aman wants to set aside the sale on the grounds that at the time of the sale he had no title to 
the property. Will aman succeed ? Support your by stating relevant provision of the law ? 

 
Ans : The principle estoppels is a convert in chapter viii of the Indian Evidence Act 1872 
Sec.115 say that when a person declares or leads other to believe a fact or thing to be true, he 
and his legal representative are stopped from denying its non veracity Afterward.  
 
Hence In this case since Aman himself led Binod to believe that he owned that the land and 
sold it to him. When he later found that the land has become his property, He want to set 
aside the sale, saying that at the time of sale he had no title to the property. He will not 
allowed to do so, as the principle of his estoppels applies on him. And stop him from 
denying or negating the contract he entered into with Binod.  

 
5. Ramesh, a travelling auditor in the service. Of the railway company detected defalcation in 

the account of accused Suresh, a booking clerk of the company. Upon detection of 
defalcations, Ramesh said to Suresh, “you batter pay the amount defalcated rather than 
going to jail and it will be better for you to tell the truth.” After all this, Suresh the accused 
was brought before the Traffic Manager in whose presence he signed a receipt for and 
admitted having defalcated a sum of Rs. 1500. Suresh, the accused, was subsequently put on 
trial for criminal breach of truth as servant in respect of this and other sums. Is the receipt 
signed by Suresh, the accused, admissible in evidence? Also give reasons.   
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Answer: According to Sec. 24 of the Indian Evidence Act, 1872, any confession obtained 
under threat or inducement is inadmissible as evidence in criminal proceeding. Here, 
Suresh was accused by Ramesh, the auditor, the he had better tell the truth and pay the 
amount he had earlier defalcated, as it was better than going to jail. Hence, the receipt that 
Suresh signed before the Traffic Manager for an amount of Rs. 1500 representing the 
amount he had defalcated will not be admitted as evidence in the criminal proceeding 
initiated against him later.       


