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Insolvency and Bankruptcy Code, 2016

Macquarie Bank Ltd.  V. Shilpi Cable 
Technologies Ltd.  (SC)

Also the IBC Code is now amended and the words ' if 
available' has been added in Section 9.

Copy of Certicate from nancial institution 
conrming that no payment has been received from 
corporate debtor is not mandatory.  SC held, that the 
the provisions are directory and not mandatory in 
nature.

1

Mobilox innovations- What qualies as a dispute?

Also the IBC Code is now amended  and the denition of dispute is now considered as 
a inclusive denition.

The apex court took a liberal interpretation to rule that as long as the company can 
show a genuine  dispute truly existing in facts and is not spurious, hypothetical  or 
illusory,  the NCLT has  to reject an operational creditor's insolvency  application.

2

However, recently  the Allahabad High Court took a contrary view and stayed 
proceedings against the guarantors.

In Phoenix ARC and Sanjeev Shriya- The appellate tribunal held that the benets of 
moratorium cannot be availed by the guarantors of the company. That is the properties 
of guarantors can be attached during moratorium. 

Conicting views on Guarantor's liability

3

Jaypee Infratech and Amrapali group
Home buyers of property are now the nancial creditors as per the amended creditors.
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ICICI Bank Ltd vs Innoventive Industries Ltd
SC on Section 7- For triggering Section 7 of the IBC, a default could be in respect of 
default of nancial debt owed to any nancial creditor  of the corporate debtor.

However, in case of nancial creditor, the application must  be admitted the moment 
NCLT is satised the default exists. SC held that it is of no matter that  the debt is 
disputed so long as the debt is due.

SC also held that existence of a dispute will make application of operational  creditor 
inadmissible.

5

Nikhil Mehta & Sons (HUF) vs. M/S AMR Infrastructures Ltd
NCLAT held that even if assessee has invested in real estate under an “ Assured Return 
Plan” still the assessee shal be treated as a Financial Creditor and can initiate 
Corporate Insolvency Resolution Process.

6

Ie. The time limits for rectifying the application ie 7 days are directory in nature, 
Extension can be granted} . 
Similarly, the 14 days time line for rejecting or admitting a case under IBC is directive.

JK Jute Mills Company Limited vs Surendra Trading Company
In appropriate cases, the petition can be admitted or rejected even after the time 
period  prescribed under Section 7 or Section 9 or Section 10. Such provisions are 
procedural in nature , a tool of aid in expeditious dispensation of justice and is 
directory.

7

Compromise and Arrangement

To amalgamate is the power of the company & not an object 
of the company.
Irrespective of the object clause, the court is empowered to 
sanction the scheme of amalgamation provided it is not 
prejudicial to public interest.

Re.Hari Krishna Lohia

If the Court sanctions the scheme, it will be binding on all 
member and creditors even those who were dissenting.(S.K 
Gupta vs K.P.Jain)

S.K.Gupta Vs. 
K.P.Jain
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Unless the person who challenges the valuation satises the 
court that the valuation is grossly unfair, the court will not 
disturb the scheme of amalgamation.

Piramal Spg vs 
Weaving Mills Ltd

If the valuation is conrmed to be fair by reputed rm of CA's 
and is also conrmed by majority of members, the objection 
raised by some shareholders of  group cannot be sustained.

Hindustan Lever 
Employees Vs. 

Hindustan Lever Ltd.

If the CG challenges the exchange ratio,  Court will not 
interfere in Scheme of Amalgamation unless CG proves that 
valuation is grossly unfair and not in public interest.

M.G. Investment Vs. 
New Shorrock 

Spinning & 
Mfg.Co.Ltd

Court held that employee of amalgamating company has 
right to refuse from joining the employment in amalgamated 
company. House of Lords stated that Employee is not 
furniture which can be silently transferred from 
amalgamating company to amalgamated company.

Nokes Vs Doucaster 
Amalgamated 
Collieries Ltd.

Oppression and Mismanagement

The consent to be given by Shareholder is reckoned at the 
beginning of the proceedings.  The withdrawal of consent 
by a Shareholder during the course of proceedings does not 
affect the maintainability of the application.(Delhi HC)

Rajahmundri 
Electric Supply 
Corporation Vs 

Nageshwara Rao

A single act of oppression which has its continuous impact 
could also constitute oppression.  Therefore, “ affairs are 
being conducted” has been judicially interpreted to include 
past &concluded acts which has a continuous impact.

Sindhri Iron 
Foundary(P)Ltd 

34CC 777

Illegal, Invalid & Irregular acts by themselves, unless they 
are oppressive to any Shareholders or prejudicial to the 
interest of the Company,   be set aside in a petition u/s cannot
397/398.

Seth Mohanlal 
Ganpatram Vs 
Sayaji Jubilee 

Cotton & Jute Mills 
Co.ltd
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Illegal Issue/Allotment of Shares- Majority reduced to 
Minority
One of the ways a group of Shareholders oppress other 
groups is to issue & allot shares to themselves in an illegal 
manner.  Such actions are oppressive in nature.  These 
allotments have been set aside & status quo ante restored 
by Courts/Tribunal.  Thus Sec. 397 could be used even by 
Majority shareholders on oppression against them by 
Minority Shareholders.

Rashmi Seth Vs 

Chemin(India)Pvt.Ltd

Majority can also claim relief u/s 397/398:  Oppressed 
majority may also le relief under Section 397.

Re.Sindhri Iron 
Foundry (P) Ltd.

Acquisition of Shares in open market cannot constitute 
oppression to Minorities.

Mohta Bros(P)Ltd vs 
Calcutta Landing & 
Shipping Co.Ltd. & 

Ors 2 Comp.

Omission to give notice of meeting is oppression
Not sending Notices to Shareholdrs/Directors & passing 
resolutions thereat, is held “ oppressive” to Members and  
constitute mismanagement of Companies.

Allianz Securities 
Ltd Vs Regal 
Industries ltd

Provisions of the act regarding length of notice are directory 
and not mandatory.  Giving a shorter notice will not 
invalidate the meeting or cause oppression.

Giving short notice of meetings is not oppressionShantidevi Gaikwad 
Vs Sangramsingh P. 

Gaikwad 1 Comp

Failure to declare dividends  or payment of low dividends 

does not amount to oppression.
Thomas Veddon V.J 
vs Kuttanad Rubber 

Co.Ltd

Continuous losses by itself cannot be regarded as 

oppression.
Ashok Betelnut 
Co.Ltd vs M.K. 
Chandrakanth

When both groups are equally strong, there may be a 

situation of deadlock but oppression cannot take place.
Re.Tamilnad 

Transporters



CA SANIDHYA SARAF         SANIDHYASARAF@GMAIL.COMWWW.APNAMENTOR.COM

CA SANIDHYA SARAF         SANIDHYASARAF@GMAIL.COMWWW.APNAMENTOR.COM

Appointment and Qualication of Directors

It was held that if a company does not hold AGM upto last due date, the director's liable 

to retire at AGM u/s 152 (6) , shall have to vacate on the last day AGM ought to have 

been held.

B.R. Kundra vs Motion Pictures Association

1

It is the duty of BOD to disclose material facts in explanatory statements.

SH's are not required to disclose the reasons for resolutions proposed at the meeting 
i.e. for removal of a director. 

LIC vs Escorts Ltd

2

Appointment and Remuneration of Managerial Personnel

Sussen Textile Bearings Ltd vs Union of India
Guarantee commission(Commission paid to director because of furnishing guarantee 

for Company) is not a part of remuneration of Director within the meaning of Section 

309 of Companies Act, 1956.{Section 197 of Companies Act, 2013}.

Bell vs Lever Brothers
Compensation paid to Mgr/MD/WTD(Sec 202) & later on found that fraud took place in 

his tenure, the compensation paid will not be refunded. It was observed that directors 

are not bound to disclose any breach of his duciary obligations so as to give the 

company an opportunity to dismiss him.

Cooks vs Deeks
The general rule is that as a shareholder, he is free to vote in his own interest as 
a share holder. A provision in AOA in the Co. stating that he shall not vote in 
which he is interested does not preclude him from voting as a SH in GM of CO.

However it was held in Cooks vs Deeks that directors cannot use there  positions 
as directors to obtain for themselves property of Co. They cannot by using their 
voting power as Shareholders in General Meeting, prevent Co. for claiming the 
benet of it.

   



Meeting of Board and its Powers
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3. Accidental/Deliberate omission is immaterial. It will  
invalidate the proceedings of the meeting. 

Omission to give Notice – Consequences 

4. Board Meeting not void if:

1. Board Meeting  shall be void even if single director is 
not given notice;

¤ The director to whom notice is not given, attends BM.

2. If Board Meeting  is void, resolutions passed thereat 
also void;

¤ Absentee director do not complain of want of notice;

Parmeshwari 
Prasad Gupta v 

UOI]:

It was held that Notice of BM not required if:
1. BOD passes resolution at BM xing day, time & place for 
all future BMs; and

3. AOA xes day, time & place for all future BMs.
2. A copy of such resolution sent to every director; or

Arunachalam 
Chettair vs 

Kaleeswarar Mills 
Limited

Where a person was appointed as the MD of the company by 
BR vested with full powers of the management  of the affairs 
of the company and authorised to sign all the papers of the 
company, he would have full powers to borrow money on  a 
promissory note even without a resolution of the Board.

This judgment is to be read with Section 179(3) of 
Companies Act, 2013.

P. Rangaswami  
Reddiar and 
another vs R. 

Krishnaswami 
Reddiar and 

another

Credit sale of immovable assets is out of purview of Sec 185. Fredie Ardeshir 
Mehta (Dr.) vs Union 

of India
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