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1 
In the case of Ravi Shankar Sharma v. State of Rajasthan, Court held that Factories Act is a social legislation and it provides for the health, 
safety, welfare and other aspects of the workers in the factories. 

2 

The Supreme Court in Ardeshir H. Bhiwandiwala v. State of Bombay, observed that the legislature had no intention to discriminate between 
workers engaged in a manufacturing process in a building and those engaged in such a process on an open land and held that the salt works, in 
which the work done is of conversion of sea water into crystals of salt, come within the meaning of the word ‘premises’. 

3 
The word ordinarily came up for interpretation in the case of Employers Association of Northern India v. Secretary for Labour U.P. Govt. 
Seasonal factories or factories carrying on intermittent manufacturing process do not cease to be factories within the meaning of the Act. 

4 
Sun-cured tobacco leaves subjected to processes of moistening, stripping, breaking up, adaption, packing, with a view to transport to company’s 
main factory for their use in manufacturing cigarette (V.P. Gopala Rao v. Public Prosecutor). 

5 
The cutting of the woods or converting the wood into planks is essentially a part of the manufacturing activity (Bharati Udyog v. Regional 
Director ESI Corpn.). 

6 

Supreme Court has held that the process undertaken in zonal and sub-stations and electricity generating stations, transforming and transmitting 
electricity generated at the power station does not fall within the definition of manufacturing process and could not be said to be factories. 
(Workmen of Delhi Electric Supply Undertaking v. Management of D.E.S.U.). 

7 

The prima facie test for determination of the relationship between the employer and employee is the existence of the right of the 
employer to supervise and control the work done by the employee not only in the matter of directing what work the employee is to do but also 
the manner in which he shall do his work (Chintaman Rao v. State of M.P.) 

8 
Piece-rate workers can be workers within the definition of ‘worker' in the Act, but they must be regular workers and not workers who come and 
work according to their sweet will (Shankar Balaji Waje v. State of Maharashtra). 

9 

Whatever method may be adopted for the payment of wages, the important thing to see is whether the workers work 
under supervision and control of the employer. It makes no difference whether the worker employed in the manufacturing process is paid time 
rate wages or piece rate wages. (Birdhi Chand Sharma v. First Civil Judge, Nagpur). 

10 
In Shinde v. Bombay Telephones, 1968 , it was held that whether the workman stands outside the factory premises or inside it, if his duties are 
connected with the business of the factory or connected with the factory, he is really employed in the factory and in connection with the factory. 

11 

Under Section 2(n)(iii), for the purpose of deciding who is an occupier of the factory, the test to be applied is who has ultimate control over its 
affairs in a government company, in fact the ultimate control lies with government though the company is separate legal entity by having right 
to manage its affairs. Persons appointed by central government to manage its affairs of factories (of government companies) were therefore 
deemed to be appointed as occupiers under the Act (IOC v. CIF). 
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12 

The Supreme Court in the case of J.K. Industries Ltd. v. Chief Inspector of Factories (1997) has held that only a member of Board of 
Directors of the Company can be occupier of the factory of the Company. The ultimate control of factory owned by company vests in Board of 
Directors. Company owing factory cannot nominate its employees or officers except Director of the company as occupier of its factory. 

13 

Madras High Court in the case of In re. Seshadrinatha Sarma, held that to constitute a manufacture there should not be essentially some kind of 
transformation of substance and the article need not become commercially as another and different article from that at which it begins its 
existence so long as there has been an indisputable transformation of substance by the use of machinery and transformed 
substance is commercially marketable. 

14 

Division Bench of A.P. High Court held that to determine where certain premises is factory, it is necessary that it should carry on manufacturing 
process and it does not require that the process should end in a substance being manufactured (Alkali Metals (P) Ltd. v. ESI Corpn., 1976 
Lab.I.C.186). 

15 

The constitutional validity of Section 3 was challenged in Bijoy Cotton Mills v. State of Ajmer. The Supreme Court held that the restrictions 
imposed upon the freedom of contract by the fixation of minimum rate of wages, though they interfere to some extent with freedom of trade or 
business guarantee under Article 19(1)(g) of the Constitution, are not unreasonable and being imposed and in the interest of general public. Act 
is valid and not against the Right of freedom. 

16 
The definitions of “employees” and “employer” are quite wide. Person who engages workers through another 
like a contractor would also be an employer (1998 LLJ I Bom. 629). 

17 

It was held in Nathu Ram Shukla v. State of Madhya Pradesh A.I.R. 1960 M.P. 174 that if minimum wages have not been fixed for any branch of 
work of any scheduled employment, the person employing workers in such branch is not an employer with the meaning of 
the Act. 

18 
In case of Loknath Nathu Lal v. State of Madhya Pradesh an out-worker who prepared goods at his residence, and then supplied them to his 
employer was held as employee for the purpose of this Act. 

19 

Section 3 lays down that the ‘appropriate Government’ shall fix the minimum rates of wages, payable to employees in an employment specified 
in Part I and Part ii of the Schedule, and in an employment added to either part by notification under Section 27. In case of the employments 
specified in Part II of the Schedule, the minimum rates of wages may not be fixed for the entire State. Parts of the State may be left out 
altogether. In the case of an employment specified in Part I, the minimum rates of wages must be fixed for the entire State, no parts of the State 
being omitted. The rates to be fixed need not be uniform. Different rates can be fixed for different zones or 
localities. Basti Ram v. State of A.P. 

20 
There is correlation between minimum rates of wages and hours of work. Minimum wages are to be fixed on basis of standard normal working 
hours, namely 48 hours a week; Benode Bihari Shah v. State of W.B. 
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21 

The accident may occur within or outside the territorial limits of India. However, there should be a nexus or casual connection between the 
accident and employment. The place or time of accident should not be totally unrelated to the employment Regional Director, E.S.I. Corpn. v. L. 
Ranga Rao. 

22 

Where an employee who is on his way to factory meets with an accident, one K.M. from the place of employment, the Court held that the injury 
cannot be said to be caused by accident arising out of and in the course of his employment. Mere road accident on a public road while employee 
was on his way to place of employment cannot be said to have its origin in his employment in the factory Regional Director ESI v. Francis de 
Costa 

23 
In E.S.I. Corpn. Indore v. Babulal, 1982 Lab. I.C. 468, the M.P. High Court held that injury arose out of employment where a workman attending 
duty in spite of threats by persons giving call for strike and was assaulted by them while returning after his duty was over. 

24 
A worker was injured while knocking the belt of the moving pulley, though the injury caused was to his negligence, yet such an injury amounts to 
an employment injury Jayanthilal Dhanji Co. v. E.S.I.C. 

25 

Under these enacting provisions, the ESI Act has been extended by many State Governments to shops, hotels, restaurants, cinemas, including 
preview theatres, newspaper establishments, road transport undertakings, etc., employing 20 or more persons. It is not sufficient that 20 
persons are employed in the shop. They should be employee as per Section 2(9) of the Act, getting the wages prescribed therein ESIC v. M.M. 
Suri & Associates Pvt. Ltd. 

26 

The word employee would include not only persons employed in a factory but also persons connected with the work of the factory. The 
persons employed in zonal offices and branch offices of a factory and concerned with the administrative work would be covered by the 
provisions of the Act, even though the offices are located in different towns Hyderabad Asbestos Cement Products, etc. v. ESIC. 

27 
Managing director could be an employee of the company. There could be dual capacity i.e. as managing director as well as a servant of the 
company ESIC v. Apex Engg. Pvt. Ltd. 

28 

In the case of Royal Talkies Hyderabad v. E.S.I.C., AIR 1978 SC 1476, there was a canteen and cycle stand run by private contractors in a theatre 
premises. On the question of whether the theatre owner will be liable as principal employer for the payment of E.S.I. contributions, the Supreme 
Court held that the two operations namely keeping a cycle stand and running a canteen are incidental  to the primary purpose of the theatre and 
the workers engaged therein are covered by the definition of employee as given in E.S.I. Act. 
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29 

On the question whether casual or temporary workmen should be included for the purpose of ascertaining the strength of workmen in terms of 
Section 1(3) it was held by the Rajasthan High Court in Bikaner Cold Storage Co. Ltd. v. Regional P.F. Commissioner, Rajasthan,  that persons 
employed in the normal course of the business of the establishment should be considered as the persons employed for the purposes of Section 
1(3)(a) and persons employed for a short duration or on account of some urgent necessity or abnormal contingency, which was not a regular 
feature of the business of the establishment cannot be considered as employees for the purpose of determining the employment strength in 
relation to the applicability of Section 1(3)(a). 

30 In the case of P.F. Inspector v. Hariharan. the Supreme Court held that casual workers are not covered under Section 1(3). 

31 

The date of establishment of a factory is the date when the factory starts its manufacturing process. A change in the ownership does not shift 
the date of establishment. A mere change in the partnership deed, does not mean that a new business has come into existence for the purpose 
of Section 16(1) P.G. Textile Mills v. Union of India. 

32 

The definition of “employee”, includes a part-time employee, who is engaged for any work in the establishment, a sweeper working twice or 
thrice in a week, a night watchman keeping watch on the shops in the locality, a gardener working for ten days in a month, etc. Railway 
Employees Co-operative Banking Society Ltd. v. The Union of India. 

33 
When members of cooperative society do work in connection with that of society and when wages are paid to them, there would be employer-
employee relationship and such member-workers would be covered under the definition (1998 LLJ I Mad. 827). 

34 

The Government of India, by certain notification extended the application of Act and EPF scheme to beedi industry. It was held that the workers 
engaged by beedi manufacturers directly or through contractors for rolling beedi at home subject to rejection of defective beedies by 
manufacturers, were employees (1986 1 SCC 32). 

35 
The Provident Fund Scheme has made the payment of contribution mandatory and the Act provides for no exception under which a specified 
employer can avoid his mandatory liability (State v. S.P. Chandani) 

36 
The dominant factor in the definition of ‘employee in Section 2(f) of the Act is that a person should be employed in or in connection with the 
work of the establishment. Sons being paid wages are employees (Goverdhanlal v. REPC 1994 II LLN 1354). 

37 
In case of doubt whether a particular person is an employee or not, both the parties should be heard by the Commissioner before deciding the 
issue (1976-II Labour Law Journal, 309). 

38 

It was observed by the Supreme Court in Mumbai Kamgar Sabha v. Abdulbhai Faizullabhai, that “bonus” is a word of many generous 
connotations. There is profit based bonus which is one specific kind of claim and perhaps the most common. There is customary or traditional 
bonus which has its emergence from long, continued usage leading to a promissory and expectancy situation materialising in a right. There is 
attendance bonus. The Bonus Act speaks on the sole subject of profit based bonus but is silent about other distinct and different kinds of 
bonuses, such as the one oriented on custom. Thus the Act does not bar customary or other bonuses. 
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39 

The definition is wide enough to cover the payment of retaining allowance and also dearness allowance paid to the workmen. It is nothing but 
remuneration (Chalthan Vibhag Sahakari Khand Udyog v. Government Labour Officer AIR 1981 SC 905). Subsistence allowance given during 
suspension is not wages. However lay-off compensation is wages 

40 
An employee suspended but subsequently reinstated with full back wages cannot be treated to be ineligible for bonus for the period of 
suspension. [Project Manager, Ahmedabad Project, ONGC v. Sham Kumar Sahegal (1995) 1 LLJ 863] 

41 

If an employee is dismissed from service for any act of misconduct enumerated in Section 9, he stands disqualified from receiving any bonus 
under the Act, and not the bonus only for the accounting year in which the dismissal takes place Pandian Roadways Corpn. Ltd. v. Presiding 
Officer, Principal Labour Court. 

42 
Section 10 of the Act is not violative of Articles 19 and 301 of the Constitution. Even if the employer suffers losses during the accounting year, he 
is bound to pay minimum bonus as prescribed by Section 10 (State v. Sardar Singh Majithia (1979) Lab. I.C.). 

43 
Teacher was held to be not an employee (LAB 1C Pat 365) under the Act. The teachers are clearly not intended to be covered by the definition of 
‘employee’. *Ahmedabad Pvt. Primary Teachers Association v. Administrative Officer, LLJ (2004) SC] 

44 

Gratuity cannot be claimed on the basis of continuous service on being taken back in service after break in service of one and a half year on 
account of termination of service for taking part in an illegal strike, where the employee had accepted gratuity for previous service and later 
withdrawn from the industrial dispute (Baluram v. Phoenix Mills Ltd., 1999 CLA Bom.19). 

45 A General Manager of a Railway is an employer (Baijnath Singh v. O.T. Railway, A.I.R. 1960 All 362). 

46 

The expression incapacitates a workman for all work does not mean capacity to work or physical incapacity. If due to any physical defect, a 
workman is unable to get any work which a workman of his class ordinarily performs, and has thus lost the power to earn he is entitled to 
compensation for total disablement (Ball v. William Hunt & Sons Ltd., 1912 A.C. 496). It is immaterial that the workman is physically fit to 
perform some work. Thus, where a workman, though physically capable of doing the work cannot get employment in spite of his best efforts, he 
becomes incapacitated for all work and hence entitled to compensation for total disablement. 

47 

Loss of physical capacity is co-extensive with loss of earning capacity but loss of earning is not so co-extensive with loss of physical capacity as he 
may be getting the same wages even though there may be loss of physical capacity. In a case permanent partial disability caused to a workman 
in accident while working on ship, e.g. getting pain in his left hand and experiencing difficulty in lifting weights, it was held that workman can be 
said to have lost his earning capacity even though getting same amount of wages as before Mangru Palji v. Robinsons, 1978 Lab. I.C. 1567 
(Bom.). 

48 

A workman while returning home after duty was murdered within the premises of the employer. It was held that there was casual and 
proximate connection between the accident and the employment. Since the workman was on spot only for his employment and his wife is 
entitled for compensation (Naima Bibi v. Lodhne Colliery (1920) Ltd., 1977 Lab. I.C. NOC 14). 
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49 
If an employee in the course of his employment has to be in a particular place by reason where he has to face a peril which causes the accident 
then the casual connection is established between the accident and the employment (TNCS Corporation v. Poonamalai, 1994 II LLN 950) 

50 

In the case of Mackenzie v. I.M. Issak, it was observed that the words arising out of employment means that injury has resulted from risk 
incidental to the duties of the service which unless engaged in the duty owing to the master, it is reasonable to believe that the workman would 
not otherwise have suffered. There must be a casual relationship between the accident and the employment. If the accident had occurred on 
account of a risk which is an incident of the employment, the claim for compensation must succeed unless of course the workman has exposed 
himself to do an added peril by his own imprudence. 

51 

Time of payment of compensation: Section 4A of the Act provides that compensation under Section 4 shall be paid as soon as it falls due. 
Compensation becomes due on the date of death of employee and not when Commissioner decides it (Smt. Jayamma v. Executive Engineer, 
P.W.D. Madhugiri Division, 1982 Lab. I.C. Noc 61). 

52 

The expression “arising out of employment” suggests some causal connection between the employment and the accidental injury. The cause 
contemplated is the proximate cause and not any remote cause. Thus, where a workman suffers from heart disease and dies on account of 
strain of work by keeping continuously standing or working, held that the accident arose out of employment (Laxmibai Atma Ram v. Bombay 
Port Trust, AIR 1954 Bom.180). Generally if an employee is suffering from a particular disease and as a result of wear and tear of his employment 
he dies of that disease, employer is not liable. But if the employment is contributory cause or has accelerated the death that the death was due 
to disease coupled with the employment, then the employer would be liable as arising out of the employment 

53 

In Steel Authority of India v. National Union of Water Front Workers and others, AIR 2001 SC 3527, the Supreme Court overruled the 
judgement delivered in the Air India Statutory Corporation case. The Apex Court held that neither Section 10 of the Act nor any other provision 
in the Act whether expressly or by necessary implication provides for automatic absorption of contract labour on issuing a notification by the 
Appropriate Government under Section 10(1) prohibiting employment of contract labour in any process or operation or other work in any 
establishment. Consequently, the principal employer cannot be required to order absorption of contract labour working in the concerned 
establishment. 

54 

It has been held by the Supreme Court in Vegolis Private Ltd. v. The Workmen, (1971)II-LLJ p. 567, that after enforcement of the Contract 
Labour (Regulation and Abolition) Act, 1970, the sole jurisdiction for abolition of contract labour in any particular operation vested with the 
appropriate Government and thereafter the Tribunals have no jurisdiction to abolish contract labour. Supreme Court cannot under Article 32 of 
the Constitution order for abolition of Contract Labour System in any establishment (1985 1 SCC 630). 

55 
The appellate authority has no power to set aside the order of Certifying Officer. It can confirm or amend the Standing Orders (Khadi Gram 
Udyog Sangh v. Jit Ram, 1975-2 L.L. J. 413). 
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56 

Workmen are entitled to apply for modification of the Standing Orders. (1977-II Labour Law Journal 503). Section 10(2) does not contain any 
time limit for making modification application. It can be made at any time. [Indian Express Employees Union v. Indian Express (Madurai) Ltd. 
(1998) 1 Cur LR 1161 (Ker)] 

57 

Where there are two categories of workers, daily rated and monthly rated but the certified Standing Orders are in respect of daily rated 
workmen only, then Model Standing Orders can be applied to monthly rated workmen (Indian Iron and Steel Co. Ltd. v. Ninth Industrial 
Tribunal, 1977 Lab. I.C. 607). 

58 
The object of the Act is to have uniform standing orders in respect of matters enumerated in the Schedule to the Act, applicable to all workers 
irrespective of their time of appointment (Barauni Refinery Pragati Sheel Parishad v. Indian Oil Corporation Ltd. (1991) 1 SCC 4). 

59 
Certified standing orders become part of the statutory and not contractual terms and conditions of service and are binding on both the employer 
and the employees (Derby Textiles Ltd. v. Karamchari and Shramik Union (1991) 2 LLN 774). 

60 

The Act applies to an existing and not to a dead industry. It is to ensure fair wages and to prevent disputes so that production might not be 
adversely affected. It applies to all industries irrespective of religion or caste of parties. It applies to the industries owned by Central and State 
Governments too (Hospital Employees Union v. Christian Medical College, (1987) 4 SCC 691). 

61 

In the case of J.K. Cotton Spinning and Weaving Mills Co. Ltd. v. L.A.T., AIR 1964 S.C. 737, the Supreme Court held that ‘malis’ looking after the 
garden attached to bungalows provided by the company to its officers and directors, are engaged in operations incidentally connected with the 
main industry carried on by the employer. 

62 

The Supreme Court in Gujarat Steel Tubes Ltd. v. Gujarat Steel Tubes Majdoor Sabha, AIR 1980 SC 1896 held that justifiability of a strike is 
purely a question of fact. Therefore, if the strike was resorted to by the workers in support of their reasonable, fair and bona fide demands in 
peaceful manner, then the strike will be justified. Where it was resorted to by using violence or acts of sabotage or for any ulterior purpose, then 
the strike will be unjustified. 

63 

Just as “strike” is a weapon available to the employees for enforcing their industrial demands, a “lock out” is a weapon available to the employer 
to persuade by a coercive process the employees to see his point of view and to accept his demands (Express Newspapers (P) Ltd. v. Their 
Workers (1962) II L.L.J. 227 S.C.). 

64 

It is well settled that in order to entitle the workmen to wages for the period of strike, strike should be legal as well as justified. A strike is legal if 
it does not violate any provision of the statute. Again a strike cannot be said to be unjustified unless the reasons for it are entirely perverse or 
unreasonable. Whether a particular strike is justified or not is a question of fact which has to be judged in the light of the facts and 
circumstances of each case, it is also well settled that the use of force or violence or acts of sabotage resorted to by the workmen during a strike 
disentitled them to wages for the strike period (Crompton Greaves Limited v. Workmen, 1978 
Lab. I.C. 1379) 
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65 

The Supreme Court in the case of J.K. Industries Ltd. v. Chief Inspector of Factories (1997) I-L.L.J. SC722, has held that only a member of Board 
of Directors of the Company can be occupier of the factory of the Company. The ultimate control of factory owned by company vests in Board of 
Directors. Ultimate control which vests in Board of Directors cannot be vested in any one else. Company owing factory cannot nominate its 
employees or officers except Director of the company as occupier of its factory. 

66 

Employees working in canteens in industrial establishments run by Managing Committee are not employees of the Managing  committee, but 
are employees of occupier (Kanpur Suraksha Karmachari Union v. Union of India, AIR 1988 
SC). 

67 

In Hukam Chand Jute Mills Ltd. v. Second Industrial Tribunal, West Bengal, AIR 1979 SC 876, the Supreme Court held that the claim for 
customary bonus is not affected by 1976 Amendment Act. In fact, it has left Section 17 intact which refers to puja bonus or other customary 
bonus. 

68 

In the case of Sukhai v. Hukam Chand Jute Mills Ltd., A.I.R. 1957 Cal. 601, it was observed: 
“If a workman suffers as a result of an injury from a physical defect which does not in fact reduce his capacity to work but at the same time 
makes his labour unsaleable in any market reasonably accessible to him, there will be either total incapacity for work when no work is available 
to him at all or there will be a partial incapacity when such defect makes his labour saleable for less than it would otherwise fetch. The capacity 
of a workman may remain quite unimpaired, but at the same time his eligibility as an employee may be diminished or lost if such a result ensure 
by the reason of the results of an accident, although the accident has not really reduced the capacity of the workman to work. He can establish a 
right to compensation, provided he proves by satisfactory evidence that he has applied to a reasonable number of likely employers for 
employment, but had been turned away on account of the results of the accident visible on his person.” 

69 

Where the workman, a driver of bus belonging to the employer was involved in an accident which resulted in an impairment of the free 
movement of his left hand disabling him from driving vehicles, it was held that this is not one of the injuries mentioned in the 1st Schedule which 
are accepted to result in permanent total disablement. In the present case the workman was also capable of performing duties and executing 
works other than driving vehicles. Nature of injury to be determined not on the basis of the work he was doing at the time of accident 
(Divisional Manager KSRTC v. Bhimaiah, 1977 II L.L.J. 521). 
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70 

In the case of Smt. Sunderbai v. The General Manager, Ordinance Factory Khamaria, Jabalpur, 1976 Lac. I.C. 1163 (MP), the Madhya Pradesh 
High Court has clarified the difference between accident and injury. Accident means an untoward mishap which is not expected or designed by 
workman, ‘Injury’ means physiological injury. Accident and injury are distinct in cases where accident is an event happening externally to a man, 
e.g., where a workman falls from the ladder and suffers injuries. But accident may be an event happening internally to a man and in such cases 
accident and injury coincide. Such cases are illustrated by failure of heart and the like, while the workman is doing his normal work. Physiological 
injury suffered by a workman mainly due to the progress of disease unconnected with employment may amount to an injury arising out of and in 
the course of employment if the work, that the workman was doing at the time of the occurrence of the injury contributed to its occurrence. The 
connection between employment must be furnished by ordinary strain of ordinary work if the strain did in fact contribute to accelerate or 
hasten the injury. The burden of proof is on applicant to prove the connection of employment and injury. 

71 

In the case of Bharat Sugar Mills Ltd. v. Jai Singh, (1961) II LLJ 644 (647) SC, the Supreme Court explained the legality of go-slow in the following 
words: 
“Go-slow which is a picturesque description of deliberate delaying of production by workmen pretending to be engaged in the factory, is one of 
the most prenicious practices that discontented and disgruntled workmen sometimes resort to. Thus, while delaying production and thereby 
reducing the output, the workmen claim to have remained employed and entitled to full wages. Apart from this, ‘go-slow’ is likely to be much 
more harmful than total cessation of work by strike. During a go-slow much of the machinery is kept going on at a reduced speed which is often 
extremely damaging to the machinery parts. For all these reasons, ‘go-slow’ has always been considered a serious type of misconduct.” 

72 

In Parry & Co. Ltd. v. P.C. Pal, (1970) II L.L.J. 429, the Supreme Court observed that the management has a right to determine the volume of its 
labour force consistent with its business or anticipated business and its organisation. If for instance a scheme of reorganisation of the business of 
the employer results in surplusage of employees, no employer is expected to carry the burden of such economic dead weight and retrenchment 
has to be accepted as inevitable, however, unfortunate it be. 

73 

In the case of Chandramalai Estate v. Its Workmen, (1960) II L.L.J. 243 (S.C.), the Supreme Court observed: “While on the one hand it be 
remembered that strike is a legitimate and sometimes unavoidable weapon in the hands of labour, it is equally important to remember that 
indiscriminate and hasty use of this weapon should not be encouraged. It will not be right for labour to think that for any kind of demand a strike 
can be commenced.  There may be cases where the demand is of such an urgent and serious nature that it would not be reasonable to expect 
labour to wait till after asking the Government to make a reference. In such cases, strike even before such a request has been made, will be 
justified”. 

74 

The Supreme Court in an unprecedented judgement in T.K. Rangarajan v. Government of Tamil Nadu and Others,  held that the government 
employees have no fundamental right, statutory or equitable or moral to resort to strike and they cannot take the society at ransom by going on 
strike, even if there is injustice to some extent. 
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75 

In Ajay Hasia v. Khalid Mujib, AIR 1981 SC 481, the Supreme Court has enunciated the following test for determining whether an entity is an 
instrumentality or agency of the State: (1) If the entire share capital of the Corporation is held by the Government, it would go a long way 
towards indicating that the corporation is an instrumentality oragency of the Government. (2) Where the financial assistance of the State is so 
much as to meet almost the entire expenditure of the corporation it would afford some indication of the corporation being impregnated with 
government character. (3) Whether the corporation enjoys a monopoly status which is conferred or protected by the State. 
(4) Existence of deep and pervasive State control may afford an indication that the corporation is a State agency or an instrumentality. 
(5) If the functions of the corporation are of public importance and closely related to government functions, it would be a relevant factor in 
classifying a corporation as an instrumentality or agency of government. (6) If a department of government is transferred to a corporation, it 
would be a strong factor supporting an inference of the corporation being an instrumentality or agency of government. 

76 

The Supreme Court in Union of India v. Naveen Jindal, (2004) 2 SCC 476, has held that right to fly the National Flag freely with respect and 
dignity is a fundamental right of a citizen within the meaning of Article 19(1)(a) of the Constitution being an expression and manifestation of his 
allegiance and feelings and sentiments of pride for the nation. 

77 

The Supreme Court’s decision in Chintamana Rao v. State of M.P., AIR 1951 S.C. 118 is a leading case on the point where the constitutionality of 
Madhya Pradesh Act was challenged. The State law prohibited the manufacture of bidis in the villages 
during the agricultural season. No person residing in the village could employ any other person nor engage himself, in the manufacture of bidis 
during the agricultural season. The object of the provision was to ensure adequate supply of labour for agricultural purposes. The bidi 
manufacturer could not even import labour from outside, and so, had to suspend manufacture of bidis during the agricultural season. Even 
villagers incapable of engaging in agriculture, like old people, women and children, etc., who supplemented their income by engaging 
themselves manufacturing bidis were prohibited without any reason. The prohibition was held to be unreasonable. 

78 

That the expression ‘personal liberty’ is not limited to bodily restraint or to confinement to prison, only is well illustrated in Kharak Singh v. State 
of U.P, AIR 1963 SC 1295. In that case the question raised was of the validity of the police regulations authorising the police to conduct what are 
called as domiciliary visits against bad characters and to have surveillance over them. The court held that such visits were an invasion, on the 
part of the police, of the sanctity of a man’s home and an intrusion into his personal security and his right to 
sleep, and therefore violative of the personal liberty of the individual, unless authorised by a valid law. 

79 

It was stated in Maneka Gandhi v. Union of India, AIR 1978 S.C. 597, that ‘personal liberty’ within the meaning of Article 21 includes within its 
ambit the right to go abroad, and no person can be deprived of this right except according to procedure prescribed by law. In this case, it was 
clearly laid down that the fundamental rights conferred by Part III of the Constitution are not distinct and mutually exclusive. Thus, a law 
depriving a person of personal liberty and prescribing a procedure for that purpose within the meaning of Article 21 has still to stand the test of 
one or more of fundamental rights conferred by Article 19 which may be applicable to a given situation. 
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80 

“The word ‘denomination’ has been defined in the Oxford Dictionary to mean a collection of individuals classed together under the same name: 
a religious sect or body having a common faith and organisation and designated by a distinctive name. It is well known that the practice of 
setting up Maths as centres of theological teaching was started by Shri Sankaracharya and was followed by various teachers since then. After 
Sankaracharya, came a galaxy of religious teachers and philosophers who founded the different sects and 
sub-sects of the Hindu religion that we find in India at the present day. Each one of such sects or sub-sects can certainly be called a religious 
denomination, as it is designated by a distinctive name, in many cases it is the name of the founder and has a common faith and common 
spiritual organization. The followers of Ramanuja, who are known by the name of Shri Vaishnavas, undoubtedly constitute a religious 
denomination, and so do the followers of Madhavacharya and other religious teachers” (Mukherjee J. in Commr. of H.R.E., Madras v. Sirur 
Mutt., A.I.R. 1954 S.C. 282). 

81 

In T.M.A. Pai Foundation v. State of Karnataka (2002) 8 SCC 481, is an eleven Bench decision dealing with right of minorities to establish and 
administer educational institutions and correctness of the decision in St. Stephen’s College case. While interpreting Article 30, the Supreme 
Court held that minority includes both linguistic and religious minorities and for determination of minority status, the unit would be the State 
and not whole of India. Further, the right of minorities to establish and administer educational institutions (including professional education) 
was not absolute and regulatory measures could be imposed for ensuring educational standards and maintaining excellence thereof. Right of 
minorities included right to determine the procedure and method of admission and selection of students, which should be fair and transparent 
and based on merit. 

82 

While discussing rules of literal construction the Supreme Court in State of H.P v. Pawan Kumar (2005) 4 SCALE, P.1, held: 
– One of the basic principles of interpretation of statutes is to construe them according to plain, literal and grammatical meaning of the words. 
– If that is contrary to, or inconsistent with, any express intention or declared purpose of the Statute, or if it would involve any absurdity, 
repugnancy or inconsistency, the grammatical sense must then be modified, extended, abridged, so far as to avoid 
such an inconvenience, but no further. 
— The onus of showing that the words do not mean what they say lies heavily on the party who alleges it. 
— He must advance something which clearly shows that the grammatical construction would be repugnant to the intention of the Act or lead to 
some manifest absurdity 

83 

Supreme Court in Kamalpura Kochunni v. State of Madras, AIR 1960 SC 1080, pointed out that the preamble may be legitimately consulted in 
case any ambiguity arises in the construction of an Act and it may be useful to fix the meaning of words used so as to keep the effect of the 
statute within its real scope. 

84 

The Privy Council in Balraj Kumar v. Jagatpal Singh, (1904) 26 All. 393, has held that the marginal notes to the sections are not to be referred to 
for the purpose of construction. The Supreme Court in Western India Theatres Ltd. v. Municipal Corporation of Poona, (1959) S.C.J. 390, has also 
held, that a marginal note cannot be invoked for construction where the meaning is clear. 
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The very foundation of specific performance of a contract is that an award for damages does not afford the aggrieved party a complete remedy. 
If in the opinion of the Court damages will be an adequate remedy, specific performance of the contract cannot be decreed (Ramji Patel v. Rao 
Kishore, (1929) P.C. 190). 

86 

A Court may not, therefore, grant to a plaintiff who has failed to prove that he has performed or has always been ready and willing to perform 
his part of the agreement, the specific performance whereof he seeks (See Ram Awadh v. Achhaibar Dubey, AIR 2000 SC 860). 

87 

The Supreme Court in State of Madhya Pradesh v.Mangilal Sharma,  held that a declaratory decree merely declares the right of the decree 
holder vis-a-vis the judgement debtor and does not in terms direct the judgement debtor to do or refrain from doing any particular act or thing. 
It cannot be executed as it only declares the rights of the decree-holder qua the judgement debtor and does not, in terms, direct him to do or 
refrain from doing any particular act or thing. 

88 

This Section is based upon an English case viz., Lumley v. Wagner (21) L.J. CH. 898. In this case Miss W, a singer agreed to sing at L’s theatre for a 
certain period and not to sing anywhere else during that period. Afterwards, she entered into a contract to sing at another theatre and refused 
to perform her contract with L. The Court refused to enforce her positive agreement to sing at L’s theatre (by specific performance since it is 
based on personal volition) but granted an injunction restraining her from singing at any other theatre thereby preventing breach of the negative 
part of the agreement though the positive part of it, being a contract for the personal service, could not be specifically enforced. 

89 

The rule in Rylands v. Fletcher (1868) L.R. 3 H.L. 330 is that a man acts at his peril and is the insurer of the safety of his neighbour against 
accidental harm. Such duty is absolute because it is independent of negligence on the part of the defendant or his servants. It was held in that 
case that: “If a person brings or accumulates on his land anything which, if it should escape may cause damage to his neighbours, he does so at 
his own peril. If it does not escape and cause damage he is responsible, however careful he may have been, and whatever precautions he may 
have taken to prevent damage.” 

90 

The test of “sufficient course” is purely an individualistic test. It is not an objective test. Therefore, no two cases can be treated alike. The statute 
of limitation has left the concept of sufficient cause’ delightfully undefined thereby leaving to the court a well-intended discretion to decide the 
individual cases whether circumstances exist establishing sufficient cause. There are no categories of sufficient cause. The categories of sufficient 
cause are never exhausted. Each case spells out a unique experience to be dealt with by the Court as such. [R B Ramlingam v. R B Bhvansewari 
(2009) 2 SCC 689.] 

91 

Civil Courts have jurisdiction to entertain a suit of civil nature unless barred by law. Every person has an inherent right to bring a suit of a civil 
nature. Civil Court has jurisdiction to decide the question of its jurisdiction although as a result of the enquiry it may be found that it has no 
jurisdiction over the matter. Jurisdiction depends not on the truth or falsehood of facts, but upon their nature. Jurisdiction is determinable at the 
commencement not at the conclusion of the inquiry (Rex v. Boltan, (1841) 1 QB 66, 74). 



CASE LAWS 

CS Kalyani Shirode ILGL | Case Laws 9960181346 | 7588327026 
 

92 

A suit was instituted by the plaintiff company alleging infringement by the defendant company by using trade name of medicine and selling the 
same in wrapper and carton of identical design with same colour combination etc. as that of plaintiff company. A subsequent suit was instituted 
in different Court by the defendant company against the plaintiff company with same allegation. The Court held that 
subsequent suit should be stayed as simultaneous trial of the suits in different Courts might result in conflicting decisions as issue involved in two 
suits was totally identical (M/s. Wings Pharmaceuticals (P) Ltd. and another v. M/s. Swan Pharmaceuticals and others, AIR 1999 Pat. 96). 

93 

The principle of Res Judicata applies where an issue which has been raised in a subsequent suit was directly and substantially in issue in a former 
suit between the same parties and was heard and decided finally. Findings incidentally recorded do not operate as res judicata (Madhvi Amma 
Bhawani Amma v. Kunjikutty P.M. Pillai, AIR 2000 SC 2301). 

94 

The Privy Council in Durga Choudharain v. Jawaher Singh, (1891) 18 Cal. 23 P.C., observed that there is no jurisdiction to entertain a second 
appeal on the ground of an erroneous finding of fact, however gross or inexcusable the error may seem to be... where there is no error or defect 
in procedure, the finding of the first appellate Court upon a question of fact is final, if that Court had before it evidence proper for its 
consideration in support of the finding. 

 


