THE INSOLVENCY AND BANKRUPTCY CODE, 2016 _

However, section 227 of the Code, which was notified on 1-5-2018 provided that, Central
Government can notify financial service providers for purpose of insolvency and liquidation
proceedings, which may be conducted under the Insolvency & Bankruptcy Code, in consultation with
appropriate financial sector regulator.

(L) 2. IMPORTANT DEFINITIONS [SECTIONS 3 AND 5]

(1)  Claim means a right to payment or right to remedy for breach of contract if such breach gives
rise to a right to payment whether or not such right is reduced to judgment, fixed, matured,
unmatured, disputed, undisputed, legal, equitable, secured or unsecured. [Section 3(6)]

(2) Corporate Person means
(@)  acompany as defined under section 2(20) of the Companies Act, 2013;
(b)  a Limited Liability Partnership as defined in 2(1)(n) of Limited Liability Act, 2008; or,

(c)  any other person incorporated with limited liability under any law for the time being in
force but shall not include any financial service provider. [Section 3(7)]

(3)  Corporate Debtor means a corporate person who owes a debt to any person. [Section 3(8)]

(4)  Creditor means any person to whom a debt is owed and includes a financial creditor, an
operational creditor, a secured creditor, an unsecured creditor and a decree holder. [Section
3(10)]

(5) Debt means a liability or obligation in respect of a claim which is due from any person and
includes a financial debt and operational debt. [Section 3(11)]

(6)  Default means non-payment of debt when whole or any part or instalment of the amount of
debt has become due and payable and is not paid by the debtor or the corporate debtor, as
the case may be. [Section 3(12)]

(7)  Financial information, in relation to a person, means one or more of the following categories
of information, namely:—

(@)  records of the debt of the person;

(b)  records of liabilities when the person is solvent;

(c)  records of assets of person over which security interest has been created,;
(d)  records, if any, of instances of default by the person against any debt;

(e)  records of the balance sheet and cash-flow statements of the person; and

(f)  such other information as may be specified. [Section 3(13)]
(8) A person includes:-

o an individual
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)

(10)

(1)

(12)

(13)

(14)

(15)

. a Hindu Undivided Family

. a company

o a trust

] a partnership

. A limited liability partnership, and

. any other entity established under a Statute.

And includes a person resident outside India [Section 3(23)]

Secured creditor means a creditor in favour of whom security interest is created; [Section
3(30)]

Security Interest means right, title or interest or a claim to property, created in favour of, or
provided for a secured creditor by a transaction which secures payment or performance of
an obligation and includes mortgage, charge, hypothecation, assignment and encumbrance
or any other agreement or arrangement securing payment or performance of any obligation
of any person. [Section 3(31)]. Provided that security interest shall not include a performance
guarantee;

A transaction includes an agreement or arrangement in writing for transfer of assets, or
funds, goods or services, from or to the corporate debtor. [Section 3(33)]

Transfer includes sale, purchase, exchange, mortgage, pledge, gift, loan or any other form
of transfer of right, title, possession or lien. In case of property- transfer of property means
transfer of any property. [Section 3(34)]

Transfer of property means transfer of any property and includes a transfer of any interest
in the property and creation of any charge upon such property; [Section 3(35)]

Adjudicating Authority, for the purposes of this Part Il (Insolvency Resolution and
Liquidation for corporate persons), means National Company Law Tribunal constituted under
section 408 of the Companies Act, 2013 [Section 5(1)]

Corporate applicant means—
(@)  corporate debtor; or

(b)  amember or partner of the corporate debtor who is authorised to make an application
for the corporate insolvency resolution process under the constitutional document of
the corporate debtor; or

(c)  an individual who is in charge of managing the operations and resources of the
corporate debtor; or
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(d)  aperson who has the control and supervision over the financial affairs of the corporate
debtor; [Section 5(5)]

(16) "Corporate Guarantor" means a corporate person who is the surety in a contract of
guarantee to a corporate debtor; [Section 5(5A)]

(17) Dispute includes a suit or arbitration proceedings relating to—
(@)  the existence of the amount of debt;
(b)  the quality of goods or service; or
(c)  the breach of a representation or warranty; [ Section 5(6)]

(18) Financial creditor means any person to whom a financial debt is owed and includes a person
to whom such debt has been legally assigned or transferred to;[ section 5(7)]

(19) Financial debt means a debt alongwith interest, if any, which is disbursed against the
consideration for the time value of money and includes—

(@)  money borrowed against the payment of interest;

(b)  any amount raised by acceptance under any acceptance credit facility or its de-
materialised equivalent;

(c)  Any amount raised pursuant to any note purchase facility or the issue of bonds, notes,
debentures, loan stock or any similar instrument;

(d)  the amount of any liability in respect of any lease or hire purchase contract which is
deemed as a finance or capital lease under the Indian Accounting Standards or such
other accounting standards as may be prescribed;

(e)  receivables sold or discounted other than any receivables sold on non-recourse basis;

(f)  any amount raised under any other transaction, including any forward sale or purchase
agreement, having the commercial effect of a borrowing.

[Explanation.—For the purposes of this sub-clause,—

(i) any amount raised from an allottee under a real estate project shall be deemed
to be an amount having the commercial effect of a borrowing; and

(i) the expressions, "allottee" and "real estate project" shall have the meanings
respectively assigned to them in clauses (d) and (zn) of section 2 of the Real
Estate (Regulation and Development) Act, 2016 (16 of 2016);]

(g)  any derivative transaction entered into in connection with protection against or benefit
from fluctuation in any rate or price and for calculating the value of any derivative
transaction, only the market value of such transaction shall be taken into account;

(h)  Any counter-indemnity obligation in respect of a guarantee, indemnity, bond,
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(20)

(21)

(22)

(23)

(24)

(25)

(26)

(27)

(28)

(29)

documentary letter of credit or any other instrument issued by a bank or financial
institution;

() the amount of any liability in respect of any of the guarantee or indemnity for any of
the items referred to in sub-clauses (a) to (h) of this clause; [Section 5(8)]

Financial position, in relation to any person, means the financial information of a person as
on a certain date; [Section 5(9)]

Information memorandum means a memorandum prepared by resolution professional
under section 29(1); [Section 5(10)]

Initiation date means the date on which a financial creditor, corporate applicant or
operational creditor, as the case may be, makes an application to the Adjudicating Authority
for initiating corporate insolvency resolution process; [ Section 5(11)]

Provided that where the interim resolution professional is not appointed in the order admitting
application under section 7, 9 or section 10, the insolvency commencement date shall be the
date on which such interim resolution professional is appointed by the Adjudicating Authority;

Insolvency commencement date means the date of admission of an application for initiating
corporate insolvency resolution process by the Adjudicating Authority under sections 7, 9 or
section 10, as the case may be;[ Section 5(12)]

Provided that where the interim resolution professional is not appointed in the order admitting
application under section 7, 9 or section 10, the insolvency commencement date shall be the
date on which such interim resolution professional is appointed by the Adjudicating Authority;

Insolvency resolution process period means the period of one hundred and eighty days
beginning from the insolvency commencement date and ending on one hundred and eightieth
day;[ Section 5(14)]

Liquidation commencement date means the date on which proceedings for liquidation
commence in accordance with section 33 or section 59, as the case may be; [Section 5(17)]

Liquidator means an insolvency professional appointed as a liquidator in accordance with
the provisions of Chapter Ill or Chapter V of this Part, as the case may be. [Section 5(18)]

Operational creditor means a person to whom an operational debt is owed and includes any
person to whom such debt has been legally assigned or transferred;[ Section 5(20)]

Operational debt means a claim in respect of the provision of goods or services including
employment or a debt in respect of the payment of dues arising under any law for the time
being in force and payable to the Central Government, any State Government or any local
authority; [Section 5(21)]

Related party, in relation to a corporate debtor, means—

(@)  adirector or partner or a relative of a director or partner of the corporate debtor
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(b)  a key managerial personnel or a relative of a key managerial personnel of the
corporate debtor;

(c)  alimited liability partnership or a partnership firm in which a director, partner, or
manager of the corporate debtor or his relative is a partner;

(d)  a private company in which a director, partner or manager of the corporate debtor is
a director and holds along with his relatives, more than two per cent. of its share
capital;

(e)  a public company in which a director, partner or manager of the corporate debtor is
a director and holds along with relatives, more than two per cent. of its paid-up share
capital;

()  any body corporate whose board of directors, managing director or manager, in the
ordinary course of business, acts on the advice, directions or instructions of a director,
partner or manager of the corporate debtor;

(g)  any limited liability partnership or a partnership firm whose partners or employees
in the ordinary course of business, acts on the advice, directions or instructions of a
director, partner or manager of the corporate debtor;

(h)  any person on whose advice, directions or instructions, a director, partner or manager
of the corporate debtor is accustomed to act;

(i) a body corporate which is a holding, subsidiary or an associate company of the
corporate debtor, or a subsidiary of a holding company to which the corporate debtor
is a subsidiary;

(i) any person who controls more than twenty per cent. of voting rights in the corporate
debtor on account of ownership or a voting agreement;

(k) any person in whom the corporate debtor controls more than twenty per cent. of
voting rights on account of ownership or a voting agreement;

0] any person who can control the composition of the board of directors or
corresponding governing body of the corporate debtor;

(m) any person who is associated with the corporate debtor on account of—
(i) participation in policy making processes of the corporate debtor; or

(i)~ having more than two directors in common between the corporate debtor and
such person; or

(i) interchange of managerial personnel between the corporate debtor and such person;

(iv)  provision of essential technical information to, or from, the corporate debtor;
[Section 5(24)]
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(30)

"Related party", in relation to an individual, means—

a person who is a relative of the individual or a relative of the spouse of the individual;

a partner of a limited liability partnership, or a limited liability partnership or a
partnership firm, in which the individual is a partner;

a person who is a trustee of a trust in which the beneficiary of the trust includes the
individual, or the terms of the trust confers a power on the trustee which may be
exercised for the benefit of the individual;

a private company in which the individual is a director and holds along with his
relatives, more than two per cent of its share capital;

a public company in which the individual is a director and holds along with relatives,
more than two per cent of its paid-up share capital;

a body corporate whose board of directors, managing director or manager, in the
ordinary course of business, acts on the advice, directions or instructions of the
individual;

a limited liability partnership or a partnership firm whose partners or employees in the
ordinary course of business, act on the advice, directions or instructions of the
individual;

a person on whose advice, directions or instructions, the individual is accustomed to
act;

a company, where the individual or the individual along with its related party, own more
than fifty per cent of the share capital of the company or controls the appointment of
the board of directors of the company.

Explanation—For the purposes of this clause,—

(a)

"relative", with reference to any person, means anyone who is related to another, in
the following manner, namely:—

i) members of a Hindu Undivided Family,
i)  husband,

i) wife,

iv) father,

vi)  son,

(
(
(
(
(v)  mother,
(
(vii)  daughter,
(

viii)  son's daughter and son,
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ix)  daughter's daughter and son,

X)  grandson's daughter and son,

Xi)  granddaughter's daughter and son,
xii)  brother,

xiii)  sister,

(

(

(

(

(

(xiv) brother's son and daughter,
(xv) sister's son and daughter,
(xvi) father's father and mother,
(xvii) mother's father and mother,
(xviii) father's brother and sister,
(xix) mother's brother and sister, and

(b)  wherever the relation is that of a son, daughter, sister or brother, their spouses shall
also be included; [Section 5(24A)]

(31 R ion“applicant means a person, who individually or jointly with any other person,
Mubmits a resolution plan to the resolution professional pursuant to the invitation made under

Q&O‘ clause (h) of sub-section (2) of section 25; [Section 5(25)]
/ esolution plan means a plan proposed by resolution applicant for insolvency resolution of
the corporate debtor as a going concern in accordance with Part Il; [Section 5(26)]

(33) Resolution professional, for the purposes of this Part, means an insolvency professional

appointed to conduct the corporate insolvency resolution process and includes an interim
resolution professional; [Section 5(27)]

(34) Voting share means the share of the voting rights of a single financial creditor in the
committee of creditors which is based on the proportion of the financial debt owed to such
financial creditor in relation to the financial debt owed by the corporate debtor. [Section 5(28)]

L] 3. CORPORATE INSOLVENCY RESOLUTION PROCESS
[SECTIONS 4, 6-32]

Provisions related to Insolvency Resolution and Liquidation process for Corporate Persons are
covered in Part Il of the Code.

Corporate Insolvency Resolution is a process during which financial creditors assess whether the
debtor's business is viable to continue and the options for its rescue and revival, if any. If the
insolvency resolution process fails or financial creditors decide that the business of debtor cannot

© The Institute of Chartered Accountants of India



