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Scroeding to section 447 of the'Companies Act, 2013:

Z=y person who is found to be guilty of fraud involving an amount of at least ten lakh rupees or one per

= ==t of the turnover of the company, whichever is lower, shall be pun@hable with imprisonment for a
S=e wich SYETTHOL De 1855 than six months but which thay extend to ten years and shall also be liable to

“m= which shall not be less than the amount involved in the fraud, but which may extend to three times
e amoT TOIVed 1n the fraud —

= E lﬂ—_d where the fraud in uestion involyes public intetest, the term of imprisonment shall not be less
- Z 8 e—— e —
Z h three years.
. R
further that where the fraud involves an gmount less than ten lakh rupees or one per cent. of the
_\ turnover of the company, whichever is fower and does rﬁﬂm any person guilty of

> | such B:d shall be punishable with imprisonment it for a term which may extend to five yeors or with fine
which may extend to twenty lakh rupees or with both

10.17 Factors to be considered while deciding the a y Court/Tribunal (Section

446A)

¢

The court or the Special Court, while deciding the améuntsof fipe or imprisonment under this Act, sha' ~aws
due regard to the following factors, namely:—

L/faq‘rﬁ;f the company;

re of business carried on by the cémpany;

~#fjury to public interest;

.)",djr‘..(ature of the default; and
le}r ion of the default.
\ /epeﬂf

- L

'10.18 No Compliance by One person company or small company (Section 446B)

_ If 2 One Person Company or a small company fails to comply with the provisions of
|Section 92 i.e. §ub;nis;bn of Annual Return

| Section 11'7‘i‘e Submilssion of copy of resolution or agreement with ROC

| Section 137 i.e. Subm}ssmn of financial statement with ROC

5 such company and’ officer in default of such company shall be punishable with fine or imprisonment or ﬁne .

| andTMprisBnment, as the case may be, which shall ngt be more than onehﬁ?ﬁe ﬁnemnment
!or e and imprisonment, as the case may be, of the minimum or maximum fine or imprisonment or ﬁne:
'and imprisonment, as the case may be, specified in such sections. e .

T MM
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15.16 Persons not eligible to be resolution applicant [Sec 29A] s //

-
A person shall not be eligible to submit a resolution plan, if such person, or any other person acting jointly

Wwith SETITPErson, or any person who is a promoter or in the managentent or control of such person, —
. s — 3 X e, _——
(M_ an undischarged insolvent;

(b) n identified as a wilful defaulter in accordance with the guidelines of the Reserve Bank of India;

——

(¢) whose account is classified as non-performing asset and period of one year or more has lapsed from't e
datmakc the payment of all overdue amounts with interest
ther€on and charges relating to non-performing asset before submission of the resolution plan;

[

(d) has been convicted for any offence punishable with imprisonment for two years or more: or

(e) has been disqualified to act as a director under the Companies Act, 2013;

(H) has been prohibited by the Securities and Exchange Board of India from trading in securities or accessing
the securities markets? .

(g) has jndulged in preferential transaction or undervalued transaction
- Which an order has been made by the Aljudicating Authority updgf thig
(h) has executed an enforceable guarantee in favour of a !M"

pect of a corporate debtor under
insolvency resolution process or liquidation under This Code;

(i) where any connected person in respect of such perso
to (h). i s

Wa lenf transaction in respect of
1S Code; .

any of the criteria specified in clauses (a)

ssion “connected person” means—

anagemgnt or control of the resolution m cam; or

| y, subsidiary compén ,_-w-m..@m-.mjofa@ rson referred
to in clauses (i) and (ii). '

(i) has been subject to any disa%orrcsponding to clauses (a) to (i), under any law in a jurisdiction
L outside India. \ S5

Surendra Trading Comgany v. Juggilal Kamlagat Jute Mills Comgang Limited and Others
(Supreme Court) S

In this case, the question of law framed by the NCLAT for its decision was whether the
time limit prescribed for admitting or rejecting a petition for initiation of the insolvency
resolution process is mandatory.

The NCLAT had held that the 7 day period was sacrosanct and could not be extended,
whereas, insofar as the adjudicating authority is concerned, the decision to either admit
or reject the application within the period of 14 days was held to be directory.

However, the Supreme Court differed in its ive and held as follows: :
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-Principle contained while ‘deciding that period of fourteen days within which the
adjudicating authority has to pass the order is not mandatory but directory in nature would
equally apply while interpreting proviso to sub-section (5) of Section 7, Section 9 or sub-
section (4) of Section 10 as well. After all, the applicant does not gain anything by not
removing the objections inasmuch as till the objections are removed, such an application
would not be entertained. Therefore, it is in the interest of the applicant to remove the
defects as early as possible.

Thus, we hold that the aforesaid provision of removing the defects within seven days is
directory and not mandatory in nature. However, we would like to enter a caveat.

However, if the objections are not removed within seven days, the applicant while refilling
the application after removing the objections, file an application in writing showing
sufficient case as to why the applicant could not remove the objections within seven days.
When such an application comes up for admission/order before the adjudicating authority,
it would be for the adjudicating authority to decide as to whether sufficient cause is shown
in not removing the defects beyond the period of seven s. Once the adjudicating
authority is satisfied that such a case is shown, only then i tertain the application
on merits, otherwise it will have right to dismiss the applicatio :

Alchemist Asset Reconstruction Compan otel Gaudavan Private

It was held by Supreme Court that

d after imposition of moratorium and that that

arbitrati at has been instituted after the

An arbitration proceeding cannot be
the"eftect of Section T4(T)(a) is &
aforesaid moratorium shall not be

SN €

M/s Innoventive tes Ltd. vs. ICICI Bank

The application was filed by ICICI as a financial creditor of Innoventive, under Section 7
of the IBC, on account of default made by Innoventive in payment of amounts due under
certain credit facilities availed from ICICI

It was inter alia argued by Innoventive that as its Jiabilities stood suspended pursuant to
a relief order passed by the Government of Maharashtra under the Maharashtra Relief
Undertaking (Special Provisions Act) 1958 (MRUA) no amounts were due and payable
by it™t0 TCICT and hence, Section 7 applicatian cannot be admitted. Rejecting the
argument inter alia on the basis that the IBC had ‘an overriding effect over the MRUA,
NCLT admitted ICICI's application, declared moratorium and appointed an Interim

Resolution Professional (IRP). e e ee== = S
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The NCLT order was challenged by Innoventive before the National Company Law
Appellate Tnbunal (NCLAT).

It also held that there is no repugnancy between MRUA and IBC as they both operate in
different fields. However, since IBC has an overriding effect, it shall prevail over the
provisions of MRUA.

Against the NCLAT order, an appeal was filed before the Hon’ble Supreme Court by
Innoventlve One of the preliminary issues addressed by the Supreme Court was whether
the appmms it had been filed by the erstwhile directors (in the name of

Innoventive). = ///

L
The Supreme Court held that once an IRP is appointed t

erstwhile directors, who are no longer in the manage
on company’s behalf - and since in the present case, |
- thé appeal was not maintainable.

—

age the company, the
not maintain the appeal

e was the sole applicant

The Supreme Court undertook an in-depth ex
corporate insolvency resolution and inter

iggeping Section 7 (1) of the IBC, a default could be in

wed to any financial creditor of the corporate debtor
the applicant financial creditor.

ion of IBC provisions dealing with
down the following principles:

¢ On Section 7

Supreme Court held that for
respect of default of financi
- it need not be a debt owed

The Supreme Court contrasted the IBC provisions relating to a llcatlons by flnanmal
require eliver a emand notice on the occurrence of a defammcuon
8(2),The corporate debtor canbring to the notice of the creditor, existence of a dispute
- Orthe record of pendency of a suit or arbitration_proceedings, wmmg
Existence of such a dispute will make the application of operational creditor

inadmissible.
———

Supreme Court has opined that Section 7 application can be filed by a financial creditor
for default on another financial debt. So far, such cases have not been filed in NCLTs.
Given the moratorium on recovery actions, so long as a financial creditor is being paid on
time, there is no incentive for such-creditor to file for CIRP on account of default of
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another financial debt. The incentive would only come if its debt is due later but the
creditor fears that the company will not be able to service the debt when the time comes.
It remains to be seen whether the Supreme Court ruling will give rise to increased
applications by financial creditors for default on another’s debt.

On account of Court’s finding that the erstwhile directors cannot maintain an appeal on
behalf of the company, appeals against admission orders of the NCLT will now need to be
filed by the erstwhile management in their individual capacity (as shareholders or
erstwhile management, aggrieved with the order). One interesting question that is likely
to come up in coming weeks is the fate of existing appeals before the NCLAT and even
decided applications where appeals have been filed by the erstwhile directors or
promoters in the name of the company.

While the ruling primarily deals with Section 7, the @eurt also makes certain
observations on Section 8 of the IBC. Importantly, it ohs® Ythat under Section 8 (2),
the corporate debtor can bring to the notice of the opetational creditor thg existence of
adisput e record of the pendency of a suit or arbitr roceedings and that such
dispute mus be pré-existing, i.e. existing beforg/eceipt of demand notice or invoice by

the corporatw W\ ® 4

< .:L“‘:V
y |
17.3 Eligibility to be a member of Mgnised stock exchange [Rule 8]
(1] No person shall be eligible to/be-ele

ztéd as a member if—

Provided that the governihg body may in sultable cases relax this condition with the prior approval of the
Securities and Exchange Baard af.india; 3

(c) he has been adjudged bankrupt or a receiving order in bankruptcy has been made against him or hg_[a_gs
been proved to be insolvent even though he has obtained his final discharge;

r}g),hﬁas compounded with his creditors unless he has paid sixteen annas in the rupee;
: - <

was been convict_e_qdf an offence involving fraud or dishonesty; |,

- —T . ‘l A 0 - » g X
(f) he_is_engaged-as-principat or employee inany business othet than that of securities or commodity+|
degatlyes exiﬂt as @ broker or agent not involving any personal financial Ilab:htg unless he undertakes
on

o sever his connection with such business: ___ ]

Provided that no member may conduct business in commodity derigatives, except by setting up a separate
company which shall comply with the regulatory. requirements, such as, networth, capital adéquacy,

19



Amendment Document-Part-II

margins and exposure norms as may be specified by the Forward Market Commission, from time to time:

(g) [***]

(h) he has been at any time expelled or declared a defaulter by any other stock exchange;

(i) he has been previously refused admission to member5h|p unless a period of one year has elapsed since
the date of such rejection.

—

= 2 gg é\‘m\amo COV&\\C\‘\\O l.ﬂ-t_
/Ql No ;erson eligible for admission as a member under sub-rule (1) shall be admitted as a member

esS.—

(a as worked for not less than 2 years as a partner with, or an authorised assistant or authorised clerk
or remisier or apprentice to, a member; or Yot

(b) he agrees to work for a minimum period of 2 Years as a partner or representative member with another
member and to enter into bargains on the floor of the stock exchange and not in his own name but in the
name of such other member; or =

(c) he succeeds to the established business of a.deceased or retifing rrrgmber who is his father, uncle,

brother or any other person who is, in the opinion of the governing body, a close relative:
——

Provided that the rules of the stock exchange may authorise the governing body to waive compliance with

any of the foregoing conditions if the person seeking adfission is in respect of means, position, mtegrlty,

knowledge and experience of business in securities, consideréd by the governing body to be otherwise
e —

quallﬁed for membership.

mo person who is a member at the tlﬁ of aa@cation for recngrrition or subseguently admitted as a

member shall co

_ta) e ceases to be a citizen of Indja;

Provided that nothing herein shall @ffect those who are not citizens of India but who were members at the
time of such application or were admitted subsequently under the provisions of clause (b) of sub-rule (1] of

this rule, Subject to their complying with all other requirements of this rule;
— T ————

) he is adjudged bankrupt or a receiving order in bankruptcy is made against him or he is proved to be
Wi bty Lol
insolvent;

I’/(-c‘)’he is convicted of an offence involving fraud or dishonesty;
Gkt I Omitted
e} [***] Now

degivatives except as a broker or agent not mvohnng any personal financial liability, provided ‘ovided that—

(i) the governmg body may, for reasons, to be recordm

prmmpal or employee in any such business, if the member in question ceases to carry on busmess on the
stock exchange either as an individual or as a partnerina f|rm
il e a i)l

(f) W_T—_ mployee.in any business other than that of secum\
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(i) in the case of those members who were under thé rut€siaforce at the time of such application permitted
to engage in any such business and were actually so engaged on the date of such application, a period of
three years from the date of the grant of recognition shall be allowed for severing the:ir%rmection with
any such business

N ——————.

(iii) nothing herein shall affect members of a recognised stock exchange which are corporations, bodies

corporafe, companies of ISHTOTions referred to in items (a) to (k) of the proviso to sub-rule (4).

— —

(4) A company as defined in the Companies Act, 1956, shall be eligible to be elected as a member of a oe
stock exchange if— " : . S . Q .
ﬁﬂ&; U\\? O \\ o
(i}/eafﬁlfc:mpany is formed in compliance with the provisions of section 322 of the said Act;}— |

yamajority of the directors of such company are shareholders of such company and also members of

- —— —_—
that stock exchange; and ;

(iii) the directors of such company, who are members of that stockwexchahge, have ultimate liability in

such company: . \

——

Provided that where the Securities and Exchange Board of India maké§"a recommendation in this regard,

the governing body of a stock exchange shall, i relaxation of the requirements of this clause, admit as
e S e

member the following corporations ,bodies corporate,€ompanies or institutions, namely:—

Mhe Industrial Finance Corporation, establishe@dustrial Finance Corporation Act, 1948;

(b) the Industrial Development Bank of India, establisShed under the Industrial Development Bank Act,

1964; y .
(c) the Life Insurance Corporation of India, lished under the Life Insurance Corporation Act, 1956;

Y Y

(d) the General Insurance Corp EMndia constituted under the General Insurance Corporation
(Nationalisation) Act, 1972;

(e) the Unit Trust of India, established under the Unit Trust of India Act, 1963;

(f) the Industrial Credit and Investment Corporation of India, a company registered under the Com panies
Act, 1956;

(g) the subsidiaries of any of the corporations or companies specified in (a) to (f) and any subsidiary of the
State Bank of India or any nationalised bank set up for providing merchant banking services, buying
——————

and mes and other similar activities.

{h) any bank included in the Second Schedule to the Reserve Bank of India Act, 1934;

(i) the Export Import Bank of India, established under the Export Import Bank of India Act, 1981;
# -

(i) the National Bank for Agriculture and Rural Development, established under the National Bank for
Agriculture and Rural Development Act, 1981; and

(k) the National Housing Bank, established under the National Housing Bank Act, 1987.
————

4A) A company as defined in the Companies Act, 1956 , shall also be eligible to be elected as a member
——
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of a stock exchange if— - ]
(i company is formed in compliance with the provisions of section 12 of the said Act;

(ii) such company undertakes to comply with such financial requirements and norms as may be specified
by the Securities and Exchange Board of India for the registration of such company under section 12 6T the
Securities and Exchange Board of India Act, 1992 ;

(i) [* * *]

(iv) the directors of the company are not disqualified from being members of a stock exchange under clause
(1) except sub-clause (b) and sub-clause (f) thereof or clause (3]_except sub-clause (a) and sub-clause (f)
thereof and the Directors of the company had not held the offices of the Directors in 2 any company which
had b&en a member of the stock exchange and had been declared defa_ﬁer or expelled by the ;tEk
exchange and

(v) not less than two directors of the company are persons who possess a minimum two years’ experience:

(a) in dealing in securities; or—
(b) as portfolio managers; or"
(c) as investment consu!tunts/ ' . ‘

(5) Where any member of a stock exchange is a firm, the provisions ofisub-rules (1), (3) and (4), shall, so far
as they can, apply to the admission or continuation of any partner in such firm

(Slmpfe Interpretation-Eligibility of Individual partner'shall besichecked which shall meet the criteria as
mentioned above for individual category)
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