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Sec 2: Definitions 
PM: Answer the following: 
(i) How will you determine whether a particular business unit like a factory or office is a ‘person resident in 

India’ under Foreign Exchange Management Act, 1999? 
(ii) ‘Printex Computer’ is a Singapore based company having several business units all over the world. It has 

a unit for manufacturing computer printers with its Headquarters in Pune. It has a Branch in Dubai 
which is controlled by the Headquarters in Pune. What would be the residential status under FEMA, 
1999 of printer units in Pune and that of Dubai branch? 

Ans: 
Provision: [Relevant section 2(u) & 2(v) & 2(w) of the FEMA, 1999 as follows] 
Person resident in India Means (for artificial person): 
1. Any person or body corporate registered or incorporated in India,  
2. An office, branch or agency in India owned or controlled by a person resident outside India,  
3. An office, branch or agency outside India owned or controlled by a person resident in India; 
Explanation & Answer: 
In the given case: 
1. The status of ‘Printex Computer’ is PROI as it is Singapore based company. 
2. The status of its Pune headquarter is PRI as it is branch or agency in India owned or controlled by PROI. 
3. The status of its Dubai branch is also PRI as it is branch or agency outside India owned or controlled by PRI. 

Suggestion: 
Any person other than PRI is PROI. [Sec 2(w)] 

PM,N02: Mr. Ram had resided in India during the Financial Year 1999-2000 for less than 183 days. He again 
came to India on 1st May, 2000 for higher studies and business and stayed upto 15th July, 2001. State under 
the Foreign Exchange Management Act, 1999. 
If Mr. Ram can be considered ‘person Resident in India’ during the Financial year 2000-2001 and 
Is citizenship relevant for determining such a status? 

Ans: 
Provision: [Relevant section 2(u) & 2(v) & 2(w) of the FEMA, 1999 as follows] 
Person resident in India Means: 
Person residing in India for more than one hundred and eighty-two days during the course of the preceding 
financial year but does not include- 
A. A person who has gone out of India or who stays outside India, in either case- 

i. For or on taking up employment outside India, or  
ii. For carrying on outside India a business or vocation outside India, or  

iii. For any other purpose, in such circumstances as would indicate his intention to stay outside India 
for an uncertain period;  

B. A person who has come to or stays in India, in either case, otherwise than-  
i. For or on taking up employment in India, or  

ii. For carrying on in India a business or vocation in India, or  
iii. For any other purpose, in such circumstances as would indicate his intention to stay in India for an 

uncertain period; 
Explanation: 
In the given case Mr. Ram had resided in India during the Financial Year 1999-2000 for less than 183 days. Thus 
irrespective of any next question his residential status will be PROI in FY 2000-2001 (assuming it is 182 or less 
days). He again came to India on 1st May, 2000 for higher studies and business and stayed upto 15th July, 
2001. This will not change his residential status as primary condition of more than 182 days residence in previ-
ous year i.e. 1999-2000 is not complied with. 
Answer: 
i. Mr. Ram cannot be considered ‘person Resident in India’ during the financial year 2000-2001. 
ii. Citizenship is not relevant for deciding the residential status of FEMA. 

Suggestion: 
Any person other than PRI is PROI. [Sec 2(w)] 
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PM,M03: Examine whether the following branches can be considered as a 'Person resident in India' under 
Foreign Exchange Management Act, 1999: 
ABC Limited, a company incorporated in India established a branch at London on 1st January, 2003. 
M/s XYZ, a foreign company, established a branch at New Delhi on 1st January, 2003. The branch at New 
Delhi controls a branch at Colombo. 

Ans: 
Provision: [Relevant section 2(u) & 2(v) & 2(w) of the FEMA, 1999 as follows] 
Person resident in India Means (for artificial person): 

1. Any person or body corporate registered or incorporated in India,  
2. An office, branch or agency in India owned or controlled by a person resident outside India,  
3. An office, branch or agency outside India owned or controlled by a person resident in India; 

Explanation & Answer: 
In the given case: 
(i) Status of ABC Ltd is PRI as it is incorporated in India. Status of its London branch is PRI as it is branch or 

office or agency outside India owned or controlled by PRI. 
(ii) Status of M/S XYZ is PROI as it is foreign incorporated company. But the status of its Delhi branch is PRI 

as it is branch in India owned or controlled by PROI. And status of its Colombo branch is also PRI as it is 
branch outside India owned or controlled by PRI. 

Suggestion: 
Any person other than PRI is PROI. [Sec 2(w)] 

N07: Examine with reference to the provisions of the Foreign Exchange Management Act, 1999, the residen-
tial status of the branches mentioned below: 
(a) NNM Ltd. an Indian Company having its registered office at Mumbai, India established a branch at New 
York USA on 1st April, 2005. 
(b) DDI Ltd. a company incorporated and registered in London established a branch at Kanpur in India on 1st 
April 2005. 
(c) DDI Ltd. has a branch office at Singapore which is controlled by its Kanpur branch. 

Ans: 
Provision: [Relevant section 2(u) & 2(v) & 2(w) of the FEMA, 1999 as follows] 
Person resident in India Means (for artificial person): 

1. Any person or body corporate registered or incorporated in India,  
2. An office, branch or agency in India owned or controlled by a person resident outside India,  
3. An office, branch or agency outside India owned or controlled by a person resident in India; 

Explanation & Answer: 
In the given case: 
(a) Status of NNM Ltd is PRI as it is incorporated in India. Status of its New York branch is PRI as it is branch or 

office or agency outside India owned or controlled by PRI. 
(b) Status of DDI is PROI as it is foreign incorporated company. But the status of its Kanpur branch is PRI as it 

is branch in India owned or controlled by PROI. 
(c) Status of DDI's Singapore branch is also PRI as it is branch outside India owned or controlled by PRI i.e. 

Kanpur branch. 

N09: Mr. Ruchi resided for a period of 170 days in India during the financial year 2008-09 and thereafter 
went abroad. He came back to India on 1st April, 2009 as an employee of a business organization. What 
would be his residential status during financial year 2009-10 under the Foreign Exchange Management Act, 
1999? 

Ans: 
Provision: [Relevant section 2(u) & 2(v) & 2(w) of the FEMA, 1999 as follows] 
Person resident in India Means: 
Person residing in India for more than one hundred and eighty-two days during the course of the preceding 
financial year but does not include- 
A. A person who has gone out of India or who stays outside India, in either case- 
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i. For or on taking up employment outside India, or  
ii. For carrying on outside India a business or vocation outside India, or  

iii. For any other purpose, in such circumstances as would indicate his intention to stay outside India for 
an uncertain period;  

B. A person who has come to or stays in India, in either case, otherwise than-  
i. For or on taking up employment in India, or  

ii. For carrying on in India a business or vocation in India, or  
iii. For any other purpose, in such circumstances as would indicate his intention to stay in India for an 

uncertain period; 
Explanation: 
In the given case, Mr. Ruchi has resided in India for a period of only 170 days, i.e., less than 182 days, during 
the financial year 2008-2009. Hence he cannot be considered as a "Person Resident in India" during the finan-
cial year 2009-2010 irrespective of the purpose or duration of his stay. 
Answer: 
The residential status of Mr. Ruchi is PROI for FY 2009-2010. 
Suggestion: 
Any person other than PRI is PROI. [Sec 2(w)] 

N09: Pamtop is a London based Company having several business units all over the world. It has manufactur-
ing unit called Laptop with headquarters in Bengaluru. It has a branch in Seoul, South Korea which is con-
trolled by the headquarters in Bengaluru. What would be the residential status under the FEMA, 1999 of 
Laptop in Bengaluru and that of Seoul branch? 

Ans: 
Provision: [Relevant section of the FEMA, 1999 as follows] 
Person resident in India Means (for artificial person): 

1. Any person or body corporate registered or incorporated in India,  

2. An office, branch or agency in India owned or controlled by a person resident outside India,  

3. An office, branch or agency outside India owned or controlled by a person resident in India; 
Explanation & Answer:  In the given case, residential status of the Bengaluru branch of Pamtop Ltd is that of a 
PRI from the date of its establishment since it is a unit established in India. Here, the Seoul branch of Pamtop 
Ltd. Is controlled by its Bengaluru branch which is a PRI, therefore, the residential status of the Seoul branch of 
Pamtop Ltd. shall be that of a PRI 

N12: Mr. Kishore resided in India during the Financial Year 2009-2010 for less than 182 days. He came to In-
dia on 1 April, 2010 for business. He closed down his business on 30th April, 2011 and left India on 30th June, 
2011 for the purpose of employment outside India. Decide the residential status of Mr. Kishore during the 
Financial Years 2010-2011 and 2011-2012 under the provisions of the Foreign Exchange Management Act, 
1999. 

Ans: 
Provision: [Relevant section 2(u) & 2(v) & 2(w) of the FEMA, 1999 as follows] 
Person resident in India Means: 
Person residing in India for more than one hundred and eighty-two days during the course of the preceding 
financial year but does not include- 
A. A person who has gone out of India or who stays outside India, in either case- 

i. For or on taking up employment outside India, or  
ii. For carrying on outside India a business or vocation outside India, or  

iii. For any other purpose, in such circumstances as would indicate his intention to stay outside India 
for an uncertain period;  

B. A person who has come to or stays in India, in either case, otherwise than-  
i. For or on taking up employment in India, or  

ii. For carrying on in India a business or vocation in India, or  
iii. For any other purpose, in such circumstances as would indicate his intention to stay in India for an 

uncertain period; 
Explanation & Answer:  In the given case, Mr. Kishore resided in India for less than 182 days during the finan-
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cial year 2009-10. Hence, he cannot be considered as a “Person Resident in India” during the financial year 
2010-11. 
During the financial year 2010-11, Mr. Kishore resided in India for more than 182 days. Normally, he would 
have been resident in India during the financial year 2011-2012 but as he left India on 30th June, 2011 for the 
purpose of taking up employment outside India, he would cease to be resident in India from the date of his 
departure from India i.e. 30th June, 2011. Therefore, Kishore cannot be called a person resident in India during 
the entire financial year 2011-2012. 

RTP N15: (a) Mr. Sekhar resided for a period of 150 days in India during the financial year 2013 - 2014 and 
thereafter went abroad. He came back to India on 1st April, 2014 as an employee of a business organization. 
What would be his residential status during the financial year 2014-2015? 
(b) State in the light of FEMA, 1999, the residential status of the following corporations whether they are 
―Person resident in India‖ or ―Person resident outside India‖. 
(i) MKP Limited, an Indian company having its Registered Office at Mumbai, India established a branch at 

New York U.S.A. on 1st April, 2015. 
(ii) WIP Ltd., a company incorporated and registered in London established a branch at Chandigarh in India 

on 1st April, 2015. 
(iii) WIP Ltd.‘s Singapore branch which is controlled by its Chandigarh branch. 

Ans: 
Provision: [Relevant Section 2(v) of the Foreign Exchange Management Act, 1999] 
(a) According to the provisions of section 2(v) of the Foreign Exchange Management Act, 1999, a person in or-
der to qualify for the purpose of being treated as a "Person Resident in India" in any financial year, must reside 
in India for a period of more than 182 days during the preceding financial year. In the given case, Mr. Sekhar 
has resided in India for a period of only 150 days, i.e., less than 182 days, during the financial year 2013-2014. 
Hence he cannot be considered as a "Person Resident in India" during the financial year 2014-2015 irrespective 
of the purpose or duration of his stay. 
(b)  
(i) As per provisions of section 2(v)(ii) of the Foreign Exchange Management Act, 1999 (FEMA) any person or 
body corporate registered or incorporated in India is a “Person resident in India”. As per section 2(u) of the 
said Act the term “person” includes a company. Section 2(v)(iv) of the said Act states that an office, branch or 
agency outside India owned or controlled by a person resident in India is a “Person resident in India”. 
In the light of the above provisions of FEMA, the residential status of the New York branch of MKP Ltd is that of 
a “Person resident in India” from the date of its establishment since it is owned by a person, i.e., a company, 
resident in India. 
(ii) As per provisions of section 2(v)(iii) of the Foreign Exchange Management Act, 1999 (FEMA) an office, 
branch or agency in India owned or controlled by a person resident outside India is a “Person resident in India”. 
Section 2(w) of the said Act states that a person who is not resident in India is a “Person resident outside In-
dia”. 
On application of the above provisions of FEMA, it can be concluded that WIP Ltd. is a “Person resident outside 
India” and since it owns a branch in Chandigarh, India, the residential status of the said Chandigarh branch is 
that of a “Person resident in India” from the date of its establishment. 
(iii) As per provisions of section 2(v)(iv) of the Foreign Exchange Management Act, 1999 (FEMA) an office, 
branch or agency outside India owned or controlled by a person resident in India is a “Person resident in India”. 
Here, the Singapore branch of WIP Ltd. Is controlled by its Chandigarh branch which is a “Person resident in 
India”. Therefore, the residential status of the Singapore branch of WIP Ltd. shall be that of a “Person resident 
in India”. 

PM: According to Foreign Exchange Management Act, 1999, a person resident in India shall take all reasona-
ble steps to repatriate to India any amount of foreign exchange earned and accrued to him. What is meant 
by the expression ‘Repatriate to India’? State the cases where foreign exchange can be held or need not be 
repatriated to India by a resident in India. 

Ans: 
Provision: [Relevant section 2(y) & 8 of the FEMA, 1999 as follows] 
Sec 2(y): “Repatriate to India” means bringing into India the realised foreign exchange and 
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(i) the selling of such foreign exchange to an authorised person in India in exchange for rupees, or 
(ii) the holding of realised amount in an account with an authorised person in India to the extent notified by 

the Reserve Bank.  
(iii) It includes use of the realised amount for discharge of a debt or liability denominated in foreign ex-

change and the expression “repatriation” shall be construed accordingly; 
Sec 9: Exemption from Repatriation 
The provisions of sections 4 and 8 shall not apply to the following, namely:— 

a. Possession of foreign currency or foreign coins by any person. 
b. Foreign currency account held or operated by such person or class of persons. 
c. Foreign exchange acquired from employment, business, trade, vocation, services, honorarium, gifts, 

inheritance or any other legitimate means. 
d. Such other receipts in foreign exchange as the Reserve Bank may specify. 
e. Foreign exchange acquired or received before the 8th day of July, 1947 or any income arising or ac-

cruing thereon which is held outside India by any person. 
f. Foreign exchange held by a person resident in India, if such foreign exchange was  acquired by way of 

gift or inheritance from a person referred to in clause (e), including any income  arising there from; 

PM: Mr. Ramesh is an exporter of goods and services. Explain briefly his duties under Foreign Exchange 
Management Act, 1999 with regard to the following: 
Furnishing of information relating to such exports. 
Realisation and repatriation of foreign exchange on such exports. 

Ans: 
Provision: [Relevant section 2(v), 2(I), 2(zb), 2(y), 7 & 8 of the FEMA, 1999 as follows] 
Duty of every exporter of goods and services under FEMA, 1999: 
(i) Furnishing of Information: - Every exporter of goods is required to furnish to RBI or other prescribed au-

thority, a declaration containing true and correct material particulars, including the amount representing 
full export value. If full exportable value is not ascertainable at the time of export due to prevailing market 
conditions, the exporter shall indicate the amount he expects to receive on sale of goods in a market out-
side India. The exporter of goods shall also furnish to RBI such other information as may be required by 
RBI for the purpose of ensuring realization of export proceeds by such exporter [section 7(i)].  
RBI can direct any exporter to comply with prescribed requirements to ensure that full export value of the 
goods or such reduced value of the goods as RBI determines, is received without delay [section 7(2)].  
Every exporter of services shall furnish to RBI or other prescribed authority a declaration containing true 
and correct material particulars in relation to payment of such services [section 7(3)]. 

(ii) Realisation and repatriation of foreign exchange: - Where any amount of foreign exchange is due or has 
accrued to any resident in India, such person shall take all reasonable steps to realize and repatriate to In-
dia the foreign exchange within such period and in such manner as may be specified by RBI (section 8). 
Mr. Ramesh as an exporter of goods and services must comply with the requirements of section 7 and 8 of 
the FEMA, 1999 and also with the requirements under Foreign Exchange Management (Export of Goods 
and Services) Regulations, 2015. 

Section 5: Current Account Transactions (CUT) 
N10: Mr. Suresh resided in India during the Financial Year 2008–09. He left India on 15th July, 2009 for Swit-
zerland for pursuing higher studies in Biotechnology for 2 years. What would be his residential status under 
the Foreign Exchange Management Act, 1999 during the Financial Years 2009–10 and 2010–11. 
Mr. Suresh requires every year USD 25,000 towards tuition fees and USD 30,000 for incidental and stay ex-
penses for studying abroad. Is it possible for Mr. Suresh to get the required Foreign Exchange and, if so, un-
der what conditions? 

Ans: 
Provision: [Relevant section 2(u), 2(v), 2(w), 2(j) & 5 of the FEMA, 1999 as follows] 
Person resident in India Means: 
Person residing in India for more than one hundred and eighty-two days during the course of the preceding 
financial year but does not include- 
(A) A person who has gone out of India or who stays outside India, in either case- 
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i. For or on taking up employment outside India, or  
ii. For carrying on outside India a business or vocation outside India, or  

iii. For any other purpose, in such circumstances as would indicate his intention to stay outside India for 
an uncertain period;  

(B) A person who has come to or stays in India, in either case, otherwise than-  
i. For or on taking up employment in India, or  

ii. For carrying on in India a business or vocation in India, or  
iii. For any other purpose, in such circumstances as would indicate his intention to stay in India for an 

uncertain period; 
Sec 2(j): Current account transaction" means a transaction other than a capital account transaction and with-
out prejudice to the generality of the foregoing such transaction includes:- 

i. payments due in connection with foreign trade, other current business, services, and short term banking 
and credit facilities in the ordinary course of business, 

ii. payments due as interest on loans and as net income from investments, 
iii. remittances for living expenses of parents, spouse and children residing abroad, and 
iv. expenses in connection with foreign travel, education and medical care of parents, spouse and children; 

According to Section 5 of FEMA, 1999 any person may sell or draw foreign exchange to or from an authorised 
person if such sale or drawl is a current account transaction. Provided that the Central Government may in 
public interest and in consultation with the Reserve Bank, impose such reasonable restrictions for current ac-
count transactions as may be prescribed. 
Explanation & Answer:  
In the given case, Mr. Suresh who resided in India during the financial year 2008-09 left on 15.7.2009 for Swit-
zerland for pursuing higher studies in Biotechnology for 2 years, he will be resident for 2009-10, as he has gone 
to stay outside India for a ‘certain period’ (If he goes abroad with intention to stay outside India for an ‘uncer-
tain period’ he will not be resident with effect from 15-7-2009). 
Mr. Suresh will not be resident during the Financial Year 2010-2011 as he did not stay in India during the rele-
vant previous financial year i.e. 2009-10. 
Foreign Exchange for studies abroad: Release of foreign exchange for studies abroad under Liberalized remit-
tance Scheme allows Resident Individual to withdraw $ 2,50,000 without RBI’s permission. In the given case 
the foreign exchange required is only USD 55,000 per academic year and hence approval of RBI is not required. 
Mr. Suresh can obtain the same on self-declaration basis. 

N03: Examine whether the following transactions are permissible under Foreign Exchange Management Act, 
1999: 
(i)  Payment of remuneration to foreign technician. 
(ii) Remittance of dividend to non–residents. 
State also the procedure to be followed with regard to payment of dividend to non–residents. 

Ans: 
Provision: [Relevant section 2(j) & 5 of the FEMA, 1999 as follows] 
Sec 2(j): Current account transaction" means a transaction other than a capital account transaction and with-
out prejudice to the generality of the foregoing such transaction includes:- 

i. payments due in connection with foreign trade, other current business, services, and short term banking 
and credit facilities in the ordinary course of business, 

ii. payments due as interest on loans and as net income from investments, 
iii. remittances for living expenses of parents, spouse and children residing abroad, and 
iv. expenses in connection with foreign travel, education and medical care of parents, spouse and children; 

According to Section 5 of FEMA, 1999 any person may sell or draw foreign exchange to or from an authorised 
person if such sale or drawl is a current account transaction. Provided that the Central Government may in 
public interest and in consultation with the Reserve Bank, impose such reasonable restrictions for current ac-
count transactions as may be prescribed. 
Explanation & Answer: 
(i) Hiring of foreign nations as technicians is permissible without restriction. There is no ceiling on salary 

which can be paid as per contract. Their salary can be remitted abroad after tax deducted at source. 
(ii) Remittance of dividend by company to whom the condition of dividend balancing is applicable cannot 
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pay dividend to its foreign shareholder. But if the company is not under the condition of dividend balanc-
ing then it can pay dividend to its foreign shareholder. 

PM,M04: Mr. Sane, an Indian National desires to obtain Foreign Exchange for the following purposes: 
Remittance of US Dollar 50,000 out of winnings on a lottery ticket. 
US Dollar 1,00,000 for sending a cultural troupe on a tour of U.S.A. 
Advise him whether he can get Foreign Exchange and if so, under what conditions? 

Ans: 
Provision: [Relevant section 2(j) & 5 of the FEMA, 1999 as follows] 
Sec 2(j): Current account transaction" means a transaction other than a capital account transaction and with-
out prejudice to the generality of the foregoing such transaction includes:- 

i. payments due in connection with foreign trade, other current business, services, and short term banking 
and credit facilities in the ordinary course of business, 

ii. payments due as interest on loans and as net income from investments, 
iii. remittances for living expenses of parents, spouse and children residing abroad, and 
iv. expenses in connection with foreign travel, education and medical care of parents, spouse and children; 
According to Section 5 of FEMA, 1999 any person may sell or draw foreign exchange to or from an authorised 
person if such sale or drawl is a current account transaction. Provided that the Central Government may in 
public interest and in consultation with the Reserve Bank, impose such reasonable restrictions for current ac-
count transactions as may be prescribed. 
Explanation & Answer: 
In the given case: 

(i) Remittance of US Dollar 50,000 out of winnings on a lottery ticket is prohibited CUT as per Sch I Rule 3 of 
Foreign Exchange Management (Current Account Transactions) Rules, 2000. 

(ii) For use of US Dollar 1,00,000 for sending a cultural troupe on a tour of U.S.A. will require prior CG ap-
proval (Ministry of Human Resource Development – Department of Education and Culture) as per Sch II 
and Rule 4 of Foreign Exchange Management (Current Account Transactions) Rules, 2000. 

Answer: 
In all the cases, where remittance of Foreign Exchange is allowed, either by general or specific permission, the 
remitter has to obtain the Foreign Exchange from an Authorised Person as defined in Section 2(c) read with 
section 10 of the to the Foreign Exchange Management Act, 1999. 
Suggestion: 
the above transaction does not require the CG approval if the payment is made out of the funds held in Resi-
dent Foreign Currency (RFC) Account of the remitter or funds are drawn out of funds held in Exchange Earner’ 
Foreign Currency (EEFC) account of the remitter. 

PM,N04,J09: Mr. Atul, an Indian National desires to obtain Foreign Exchange for the following purposes: 
Remittance of US Dollar 10,000 for payment for goods purchased from a party situated in Nepal. 
US Dollar 10,000 for remitting as commission to his agent in U.S.A. for sale of commercial plot situated near 
Bangalore, consideration in respect of which was received by Mr. Atul by way of foreign currency inward 
remittance amounting to US Dollar 1,00,000. 
Advise him, if he can get the Foreign Exchange and under what conditions. 

Ans: 
Provision: [Relevant section 2(j) & 5 of the FEMA, 1999 as follows] 
Sec 2(j): Current account transaction" means a transaction other than a capital account transaction and with-
out prejudice to the generality of the foregoing such transaction includes:- 

i. payments due in connection with foreign trade, other current business, services, and short term banking 
and credit facilities in the ordinary course of business, 

ii. payments due as interest on loans and as net income from investments, 
iii. remittances for living expenses of parents, spouse and children residing abroad, and 
iv. expenses in connection with foreign travel, education and medical care of parents, spouse and children; 
According to Section 5 of FEMA, 1999 any person may sell or draw foreign exchange to or from an authorised 
person if such sale or drawl is a current account transaction. Provided that the Central Government may in 
public interest and in consultation with the Reserve Bank, impose such reasonable restrictions for current ac-



Chap 1: Foreign Exchange Management Act 1999 

© CA Darshan D. Khare 1.8 

count transactions as may be prescribed. 
Explanation & Answer: 
In the given case: 
a) Remittance to Nepal, such remittance is prohibited and the same is included in First Schedule & rule 3 to 

the Foreign Exchange Management (Current Account Transactions) Rules, 2000. Hence Mr. Atul cannot 
withdraw Foreign Exchange for this purpose. 

b) The commission on sale of flat and commercial plot is allowed up to maximum of $25000 or 5% of inward 
remittance whichever is higher. The Inward remittance received in the given situation is $ 1,00,000. Thus 
the maximum commission allowed is $25000 (higher of 5% of $ 1 lac or $ 25000). Thus the commission of 
$ 10,000 is permissible in given case without any approval of RBI but the permission of authorised dealer 
is required for the same. 

Suggestion: 
In case of transactions of Individual requiring the prior permission of RBI are permissible under Liberalised Re-
mittance Scheme up to US $2,50,000 per year without any approval only upon fair disclosure. 

M05: Mr. F, an Indian National desires to obtain foreign exchange for the following purposes: 
(a) Payment of US $ 10,000 as commission on exports under Rupee State Credit Route. 
(b) US $ 30,000 for business trip to U.K. 
(c) Remittance of US $ 2,00,000 for payment as prize money to the winning team in a Hockey Tournament 

to be held in Australia. Advise him, if he can get the Foreign Exchange and under what conditions. 

Provision: [Relevant section 2(j) & 5 of the FEMA, 1999 as follows] 
Sec 2(j): Current account transaction" means a transaction other than a capital account transaction and with-
out prejudice to the generality of the foregoing such transaction includes:- 
i. payments due in connection with foreign trade, other current business, services, and short term banking 

and credit facilities in the ordinary course of business, 
ii. payments due as interest on loans and as net income from investments, 

iii. remittances for living expenses of parents, spouse and children residing abroad, and 
iv. expenses in connection with foreign travel, education and medical care of parents, spouse and children; 
According to Section 5 of FEMA, 1999 any person may sell or draw foreign exchange to or from an authorised 
person if such sale or drawl is a current account transaction. Provided that the Central Government may in 
public interest and in consultation with the Reserve Bank, impose such reasonable restrictions for current ac-
count transactions as may be prescribed. 
Explanation & Answer: 
(a) Payment of commission on exports under Rupee State Credit Route is prohibited. 
(b) In the given case Foreign Exchange for business trip can be obtained by any person under Liberalized re-

mittance scheme allows Mr. F to withdraw $ 2,50,000 without RBI’s permission. Mr. F can obtain the for-
eign exchange without getting the permission of RBI. 

(c) Remittance of prize money exceeding US $ 1,00,000 for sports activity abroad other than International, 
National or State level body will require the prior permission of the CG (Ministry of HRD - Department of 
Youth Affairs and Sports). Since in  the given case, amount involved is more than US $ 1,00,000 & Mr. F 
not being an International, National or State level body, would require the prior permission of CG before 
remittance. 

N06: Mr. Loma, an Indian National desires to obtain foreign exchange for the following purposes: 
(a) Payment to be made for securing insurance for health from a company abroad. 
(b) Payment of commission on exports under Rupee State Credit Route. 
(c) Gift remittance exceeding US Dollars 10,000. 
Advise him whether he can get foreign exchange and if so, under what condition? 

Provision: [Relevant section 2(j) & 5 of the FEMA, 1999 as follows] 
Sec 2(j): Current account transaction" means a transaction other than a capital account transaction and with-
out prejudice to the generality of the foregoing such transaction includes:- 

i. payments due in connection with foreign trade, other current business, services, and short term banking 
and credit facilities in the ordinary course of business, 

ii. payments due as interest on loans and as net income from investments, 
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iii. remittances for living expenses of parents, spouse and children residing abroad, and 
iv. expenses in connection with foreign travel, education and medical care of parents, spouse and children; 

According to Section 5 of FEMA, 1999 any person may sell or draw foreign exchange to or from an authorised 
person if such sale or drawl is a current account transaction. Provided that the Central Government may in 
public interest and in consultation with the Reserve Bank, impose such reasonable restrictions for current ac-
count transactions as may be prescribed. 
Explanation & Answer: 
(a) Payment to be made for securing insurance for health from a company abroad is permissible CAT to PRI. 
(b) The payment of commission on export under Rupee State Credit Route, such payment is prohibited as re-

ferred in & hence in the given case, Mr. LOMA cannot withdraw for the said purpose. 
(c) In the present case, since the amount is to be gifted by a resident individual, Mr. LOMA, there is no need 

for any permission from the RBI. Under the Liberalised Remittance Scheme, Gifts / Donation are now al-
lowed up to US $ 2,50,000 for resident individuals. Therefore, Resident individuals can remit up to US $ 
2,50,000 either for gift or for donation or for any other permitted current account and capital account 
transactions under the Liberalized Remittance Scheme. However, the remittance should not exceed US $ 
2,50,000 during a particular financial year. 

M08: Mr. Kale, an Indian National desires to obtain foreign exchange for the following purposes: 
(a) Remittance of US Dollar 50,000 out of winnings on a lottery ticket. 
(b) US Dollar 100,000 for sending a tour of a cultural group to USA. 
(c) US Dollar 50,000 for meeting the expenses of his business tour to Europe. 
Advise him, if he can get the Foreign Exchange and under what conditions. 

Provision: [Relevant section 2(j) & 5 of the FEMA, 1999 as follows] 
Sec 2(j): Current account transaction" means a transaction other than a capital account transaction and with-
out prejudice to the generality of the foregoing such transaction includes:- 

i. payments due in connection with foreign trade, other current business, services, and short term banking 
and credit facilities in the ordinary course of business, 

ii. payments due as interest on loans and as net income from investments, 
iii. remittances for living expenses of parents, spouse and children residing abroad, and 
iv. expenses in connection with foreign travel, education and medical care of parents, spouse and children; 

According to Section 5 of FEMA, 1999 any person may sell or draw foreign exchange to or from an authorised 
person if such sale or drawl is a current account transaction. Provided that the Central Government may in 
public interest and in consultation with the Reserve Bank, impose such reasonable restrictions for current ac-
count transactions as may be prescribed. 
Explanation & Answer: 
(a) Remittance out of lottery winnings, is prohibited current account transactions & hence in the given case, 

Mr. Kale cannot withdraw Foreign Exchange for this purpose. 
(b) Foreign Exchange for meeting expenses of cultural tour can be withdrawn by any person after obtaining 

permission from CG, Ministry of Human Resources Development, (Department of Education and culture) 
& hence, in the given case, Mr. Kale can withdraw the Foreign Exchange after obtaining such permission. 

(c) For withdrawing foreign Exchange for a business tour irrespective of period of stay under liberalized re-
mittance upto $ 2,50,000 without RBI’s permission. Mr. Kale can withdraw $ 50000 without RBI’s permis-
sion. 

N08: Mr. Basu desires to draw foreign exchange for the following purposes: 
(a) Payment related to "Call back services" of telephones. 
(b) USD 1,20,000 for studies abroad on the basis of estimates given by the foreign university. 
(c) USD 25,000 for sending a cultural troupe on a tour of Europe. 
Advise him, whether he can get foreign exchange and, if so, under what conditions. 

Provision: [Relevant section 2(j) & 5 of the FEMA, 1999 as follows] 
Sec 2(j): Current account transaction" means a transaction other than a capital account transaction and with-
out prejudice to the generality of the foregoing such transaction includes:- 

i. payments due in connection with foreign trade, other current business, services, and short term banking 
and credit facilities in the ordinary course of business, 
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ii. payments due as interest on loans and as net income from investments, 
iii. remittances for living expenses of parents, spouse and children residing abroad, and 
iv. expenses in connection with foreign travel, education and medical care of parents, spouse and children; 

According to Section 5 of FEMA, 1999 any person may sell or draw foreign exchange to or from an authorised 
person if such sale or drawl is a current account transaction. Provided that the Central Government may in 
public interest and in consultation with the Reserve Bank, impose such reasonable restrictions for current ac-
count transactions as may be prescribed. 
Explanation & Answer: 
(a) Payment related to ‘call back services’ of telephone is prohibited current account transaction & hence, in 

the given case, Mr. Basu cannot draw foreign exchange for the same. 
(b) Liberalized Remittance scheme allow Resident Individual to withdraw upto $ 2,50,000 without RBI’s per-

mission for studies abroad also. In the given case, USD 1,20,000 is required by Mr. Basu on the basis of es-
timates of the institution abroad & hence no permission from RBI is required.. 

(c) In case of sending a cultural troupe on a tour, irrespective of the amount involved prior approval of Cen-
tral Government, Ministry of HRD (Dept. of Education and Culture) is required. However no permission is 
required in case of remittance out of Resident Foreign Currency (RFC) Account or (Exchange Earner’s For-
eign Currency) EEFC Account. 

J09: State the kind of approval required for the following transaction under the Foreign Exchange Manage-
ment Act, 1999: 
(a) L, a famous playback singer of India wants to perform a musical night in Paris for Indians residing there. 

Foreign exchange to the extent of US D 20,000 is required for this purpose. 
(b) M requires US D 5,000 to make payment related to ‘call back services’ of telephone. 
(c) N wants to pursue a course in business management in New York. He wants to draw US D 50,000 to-

wards expenses for studying abroad. 
(d) R wants to draw US D 20,000 to make donation to a charitable trust situated in South Korea. 

Provision: [Relevant section 2(j) & 5 of the FEMA, 1999 as follows] 
Sec 2(j): Current account transaction" means a transaction other than a capital account transaction and with-
out prejudice to the generality of the foregoing such transaction includes:- 

i. payments due in connection with foreign trade, other current business, services, and short term bank-
ing and credit facilities in the ordinary course of business, 

ii. payments due as interest on loans and as net income from investments, 
iii. remittances for living expenses of parents, spouse and children residing abroad, and 
iv. expenses in connection with foreign travel, education and medical care of parents, spouse and chil-

dren; 
According to Section 5 of FEMA, 1999 any person may sell or draw foreign exchange to or from an authorised 
person if such sale or drawl is a current account transaction. Provided that the Central Government may in 
public interest and in consultation with the Reserve Bank, impose such reasonable restrictions for current ac-
count transactions as may be prescribed. 
Explanation & Answer: 
(a) Foreign exchange drawals for cultural tours require prior permission/approval of the Government of India, 

Ministry of HRD (Dept. of Education and Culture) irrespective of amount of foreign exchange required. 
Hence, in the given case L, the singer is required to seek permission of the Government of India. 

(b) Payment related to ‘call back services’ of telephone is prohibited current account transaction & hence, in 
the given case, M cannot draw foreign exchange for the same. 

(c) As per liberalized remittance scheme, Resident Individual can withdraw upto $ 2,50,000 without RBI’s 
permission. N can withdraw $ 50000 without RBI’s permission. 

(d) R can donate $ 20,000 without RBI’s permission referring to liberalized remittance scheme. Under the Lib-
eralised Remittance Scheme, Gifts / Donation are now allowed up to US $ 2,50,000 for resident individu-
als.  

PM: Mr. G., an Indian national desires to obtain Foreign Exchange on current account transactions for the 
following purposes: 
(i) Payment of commission on exports made towards equity investment in wholly owned subsidiary 
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abroad of an Indian Company. 
(ii) Remittance of hiring charges of transponder by TV channels 
Advise G whether he can obtain Foreign Exchange and, if so, under what conditions? 

Provision: [Relevant section 5 of the FEMA, 1999 read with Foreign Exchange Management (Current Account 
Transaction) Regulation, 2000 as follows] 
1. Payment of Commission on exports made towards equity investment in wholly owned subsidiary abroad 

of an Indian company is prohibited under Rule 3 Sch I. 
2. Drawal of foreign exchange for remittance of hiring charges of transponder by TV Channels, can be made 

with the prior approval of the Central Government (Ministry of Information & Broadcasting, Ministry of 
Communication & Information Technology). 

Answer: 
(i) Thus Mr. G cannot obtain the foreign exchange for commission on export for equity investment in case 

(i) above as it is prohibited. 
(ii) Mr. G can obtain any amount of foreign exchange for hiring charges of transponder after approval of 

specific CG department. 
Suggestion: 
In the case of (ii) above, approval of concerned authority is not required if the payment is made out of funds 
held in Resident Foreign Currency (RFC) Account or Exchange Earner’s Foreign Currency (EEFC) Account of the 
remitter. Further foreign Exchange can be drawn only from an authorised person. 

RTP M06,M16: State which kind of approval is required for the following transactions under the Foreign Ex-
change Management Act, 1999 : 
(a) X, a Film Star, wants to perform along with associates in New York on the occasion of Diwali for Indians 

residing at New York. Foreign Exchange drawal to the extent of US dollars 20,000 is required for this 
purpose. 

(b) F International Ltd. has purchased the trade mark from a Foreign Company to establish retail business 
chain in India as a joint venture at a consolidated price of US dollars 500,000 which is to be paid in For-
eign currency of that country. 

(c) R wants to get his heart surgery done at UK. Up to what limit Foreign Exchange can be drawn by him 
and what are the approvals required? 

(d) L wants to pursue a course in Fashion design in Paris. The Foreign Exchange drawal is US dollars 20,000 
towards tuition fees and US dollars 30,000 for incidental and stay expenses for studying abroad. 

Provision: [Relevant section 2(j) & 5 of the FEMA, 1999 as follows] 
Sec 2(j): Current account transaction" means a transaction other than a capital account transaction and with-
out prejudice to the generality of the foregoing such transaction includes:- 

i. payments due in connection with foreign trade, other current business, services, and short term banking 
and credit facilities in the ordinary course of business, 

ii. payments due as interest on loans and as net income from investments, 
iii. remittances for living expenses of parents, spouse and children residing abroad, and 
iv. expenses in connection with foreign travel, education and medical care of parents, spouse and children; 

According to Section 5 of FEMA, 1999 any person may sell or draw foreign exchange to or from an authorised 
person if such sale or drawl is a current account transaction. Provided that the Central Government may in 
public interest and in consultation with the Reserve Bank, impose such reasonable restrictions for current ac-
count transactions as may be prescribed. 
Explanation & Answer: 
(a) Prior approval of CG i.e. Ministry of Human Resource Development (Department of Education and Cul-

ture) is required for Cultural Tours for any amount of expenditure. Hence, in the given case, X, has to take 
prior approval of CG. 

(b) F International Ltd. has purchased the trade mark from a Foreign Company to establish retail business 
chain in India as a joint venture at a consolidated price of US dollars 500,000 which is to be paid in Foreign 
currency of that country. It is a permissible current account transaction. 

(c) In the given case, R can draw foreign exchange up to the estimate of 
2. hospital/doctor abroad or estimate from doctor in India in that field of treatment and 
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3. prior permission/approval of RBI is required. 
As per liberalized remittance scheme Resident individual can withdraw upto $ 2,50,000 without RBI’s 
permission. 

(d) As per liberalized remittance scheme Resident individual can withdraw upto $ 2,50,000 without RBI’s 
permission. L can draw foreign exchange of US $ 50,000 to pursue a course in fashion design in Paris. 

N16: Lifesys Limited, a billion dollar, Indian company wishes to create a chair in a reputed university in the 
U.S. This chair is for the department of computer science. The company wishes to obtain your advice in re-
gard to the following with reference to the FEMA, 1999. 
(i) Is such “chair” creation permissible? 
(ii) What is the maximum amount that can be denoted for such chair? 
(iii) Any formalities to be complied with? 

Ans: 
Provision: [Relevant Schedule III read with section 5 of the Foreign Exchange Management Act, 1999] 
As per Schedule III of the Foreign Exchange Management (Current Account Transactions) Rules, 2000, read 
with section 5 of the Foreign Exchange Management Act, 1999 donations exceeding one per cent of their for-
eign exchange earnings during the previous three financial years or USD 5,000,000, whichever is less, can be 
remitted by persons other than individuals for creation of Chairs in reputed educational institutes with the pri-
or approval of the Reserve Bank of India. 
Considering the above provision- 
(i) In the first case, “chair” creation for the department of computer science in reputed university in the 

U.S. is permissible. 
(ii) Maximum amount that can be donated for such chair will be one per cent of their foreign exchange 

earnings during the previous three financial years or USD 5,000,000, whichever is less without prior ap-
proval of the Reserve Bank of India. 

(iii) In case where donations exceeds one per cent of their foreign exchange earnings during the previous 
three financial years or USD 5,000,000, it shall require prior approval of Reserve Bank of India. 

N14: (i) Mr. P has won a big lottery and wants to remit US Dollar 20,000 out of his winnings to his son who is 
in USA. Advise whether such remittance is possible under the Foreign Exchange Management Act, 1999. 
(ii) Mr. Z is unwell and would like to have a kidney transplant done in USA. He would like to know the for-
malities required and the amount that can be drawn as foreign exchange for the medical treatment abroad. 

Ans: 
Provision: [Relevant section 5 of the Foreign Exchange Management Act, 1999] 
According to section 5 of the FEMA, 1999, any person may sell or draw foreign exchange to or from an author-
ized person if such a sale or drawal is a current account transaction. Provided that Central Government may, in 
public interest and in consultation with the reserve bank, impose such reasonable restrictions for current ac-
count transactions as may be prescribed. 
As per the rules, drawal of foreign exchange for current account transactions are categorized under three 
headings- 
1. Transactions for which drawal of foreign exchange is prohibited, 
2. Transactions which need prior approval of appropriate government of India for drawal of foreign ex-

change, and 
3. Transactions which require RBI's prior approval for drawl of foreign exchange. 

(i) Mr. P wanted to remit US Dollar 20,000 out of his lottery winnings to his son residing in USA. Such remit-
tance is prohibited and the same is included in the Foreign Exchange Management (Current Account Transac-
tions) Rules, 2000. 
Hence Mr. P cannot withdraw foreign exchange for this purpose. 
(ii) “Remittance of foreign exchange for medical treatment abroad requires prior permission or approval of RBI 
where the individual requires withdrawal of foreign exchange exceeding USD 2,50,000. The Schedule also pre-
scribes that for the purpose of expenses in connection with medical treatment, the individual may avail of ex-
change facility for an amount in excess of the limit prescribed under the Liberalized Remittance Scheme, if so 
required by a medical institute offering treatment. 
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Therefore, Mr. Z can draw foreign exchange up to the USD 2,50,000 and no prior permission/ approval of RBI 
will be required . For amount exceeding the above limit, authorised dealers may release foreign exchange un-
der general permission based on the estimate from the doctor in India or hospital or doctor abroad. 

N17: Mr. T. Raghava has secured admission in the reputed and recognized university of Germany, for the 
study of higher and technical education, outside India. After arrival in Germany, he has gone ill and wants 
medical treatment facility in reputed Germany hospital. He desires to apply to the government of India for 
availing the additional remittance beyond the limit approved for foreign currency exchange facility. He has 
already enjoyed the permitted facility of foreign exchange for studies abroad for the said financial year. De-
cide the following as to the facts given in the question as per the provisions of FEMA 1999: 
(i) As an individual, to what extent Mr. T Raghava may avail foreign exchange facilities for higher and 

technical education in Germany 
(ii) Can Mr. T. Raghava avail the facility and additional remittance in foreign exchange, beyond the limit, for 

the medical treatment?  

Ans: 
Provision: [Relevant section 2(j) & 5 of the FEMA, 1999 as follows] 
Sec 2(j): Current account transaction" means a transaction other than a capital account transaction and with-
out prejudice to the generality of the foregoing such transaction includes:- 

i. payments due in connection with foreign trade, other current business, services, and short term banking 
and credit facilities in the ordinary course of business, 

ii. payments due as interest on loans and as net income from investments, 
iii. remittances for living expenses of parents, spouse and children residing abroad, and 
iv. expenses in connection with foreign travel, education and medical care of parents, spouse and children; 

According to Section 5 of FEMA, 1999 any person may sell or draw foreign exchange to or from an authorised 
person if such sale or drawl is a current account transaction. Provided that the Central Government may in 
public interest and in consultation with the Reserve Bank, impose such reasonable restrictions for current ac-
count transactions as may be prescribed. 
Explanation & Answer: 
Mr. T Raghava will not require RBI’s approval if total amount required for studies abroad & medical treatment 
do not exceed $ 2,50,000 as per Liberalized remittance Scheme but if the amount exceed the limit of $ 
2,50,000 than approval of RBI is compulsory and rule 5 read with schedule III will be  applicable.  

Sec 6: Control on CAT 
M17: Ms. Ashima daughter of Mr. Mittal (an exporter), is residing in Australia since long. She wants to buy a 
flat in Australia. Since she is unmarried, she wants to make her father Mr. Mittal a joint holder in that flat, 
for which entire proceeds are to be paid by her. 
(i) What are the provisions of FEMA governing such type of transaction? 
(ii) Can Mr. Mittal join her daughter in acquiring such a flat in Australia? 
(iii) Mr. Mittal, wants to receive advance payments against his exports from a buyer outside India. What 

are the relevant provisions? 

Ans: 
Provision: [Relevant section 6 of the FEMA, 1999 as follows] 
(i) The provisions governing the acquisition and transfer of immovable property outside India. 

(1) A person resident in India may acquire immovable property outside India: 
(a) By way of gift or inheritance from a person referred to in sub-section (4) of Section 6 of the FEMA or 

referred to in clause (b) of regulation 4 acquired by a person resident in India on or before 8th July, 
1947 and continued to be held by him with the permission of Reserve Bank. 

(b) by way of purchase out of foreign exchange held in Resident Foreign Currency (RFC) account main-
tained in accordance with the foreign exchange management (Foreign Currency accounts by a per-
son resident in India) Regulations 2015. 

(c) Jointly with a relative who is a person resident outside India, provided there is no outflow of funds 
from India. 
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(2) A person resident in India may acquire immovable property outside India, by way of Inheritance or gift 
from a person resident in India who has acquired such property in accordance with the foreign exchange 
provision in force at the time of such acquisition. 

(3) A Company incorporated in India having overseas offices, may acquire immovable property outside India 
for its business and for residential purposes of its staff, in accordance with the direction issued by the 
Reserve Bank of India from time to time. 

(ii) In the light of above discussions in 1(c), it is quite clear that Mr. Mittal, a resident in India, can join his 
daughter who is a resident outside India, In acquiring a Flat at Australia. 
(iii) Advance payment against export: 
The following are the provisions governing the advance payments against exports: 
(1) Where an exporter receives advance payments (with or without interest) from a buyer/ third party named 

in the export declaration made by the Exporter, outside India, the exporter shall be under the obligation 
to ensure that: 
(i) The shipment of goods is made within one year from the date of receipt of advance payment. 
(ii) The rate of interest, if any, payable on the advance payment does not exceed the rate of interest 

London Inter-Bank Offered Rate (LIBOR) + 100 basis points and 
(iii) The documents covering the shipment are routed through the authorised dealer through whom ad-

vance payment is received. 
Provided that in the event of the exporter’s inability to make the shipment, partly or fully, within one year 
from the date of receipt of advance payment or towards, no remittance towards refund of un-utilised por-
tions of advance payment or towards payment of interest, shall be made after the expiry of the period of 
one year, without the prior approval of the Reserve bank of India. 

(2) Notwithstanding anything contained in clause (i) of sub-regulation (1), an exporter may receive advance 
payment where the export agreement itself duly provides for shipment of goods extending beyond the 
period of one year from the date of receipt of advance payment. 

PM,N03,N08: Mr. Ram, citizen of India, left India for employment in U.S.A. on 1st June, 2002. Mr. Ram 
purchased a flat at New Delhi for Rs. 15 lakhs in September, 2003. His brother, Mr. Gopal employed in New 
Delhi, also purchased a flat in the same building in September, 2003 for Rs. 15 lakhs. Mr. Gopal's flat was 
financed by a loan from a Housing Finance Company and the loan was guaranteed by Mr. Ram. 
Examine with reference to the provisions of Foreign Exchange Management Act, 1999 whether purchase of 
flat and guarantee by Mr. Ram are Capital Account transactions and whether these transactions are permis-
sible. 

Ans: 
Provision: [Relevant sections 2(e) & 6 of the FEMA, 1999 as follows] 
Sec 2(e): Capital account transaction" means a transaction which alters the assets or liabilities, including con-
tingent liabilities, outside India of persons resident in India or assets or liabilities in India of person’s resident 
outside India, and includes transactions referred to in sub-section (3) of section 6. According to the said defini-
tion, a transaction which alters the contingent liability will be considered as capital account transaction in the 
case of person resident in India, but it is not so in the case of person resident outside India. 
Few transactions of 6(3): 
Immovable Property: 

1. transfer of immovable property outside India, other than a lease not exceeding five years, by a person 
resident in India; 

2. acquisition or transfer of immovable property in India, other than a lease not exceeding five years, by 
a person resident outside India; 

Guarantee will be considered as a capital account transaction in the following cases: 
(1) Guarantee in respect of any debt, obligation or other liability incurred by a person resident in India and 

owed to a person resident outside India. 
(2) Guarantee in respect of any liability, debt or other obligation incurred by a person resident outside In-

dia. 
Explanation: 
Purchase of immovable property by Mr. Ram in India is a capital account transaction. It has also been specifi-
cally provided in section 6(3)(di) as a capital account transaction. 
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In this case, Mr. Ram, a resident outside India gives a guarantee in respect of a debt incurred by a person resi-
dent in India and owed to a person resident in India. Hence, it would appear that guarantee by Mr. Ram cannot 
be considered as a capital account transaction within the meaning of Section 2(e), particularly because it is a 
contingent liability. 
All capital account transactions are prohibited unless specifically permitted. RBI is empowered to issue regula-
tions in this regard [Section 6(3)]. Permissible capital account transactions by persons resident outside India 
are given in Schedule II to Foreign Exchange Management (Permissible Capital Account Transactions) Regula-
tions, 2000. According to the said regulations both the purchase of immovable property by Mr. Ram and guar-
antee by Mr. Ram are permissible. 
Answer: 
Purchase of flat and guarantee by Mr. Ram is not Capital Account transactions as it is contingent liability of 
PROI. 
According to the above said regulations both the purchase of immovable property by Mr. Ram and guarantee 
by Mr. Ram are permissible. 

PM,M04: Explain the restrictions, if any, under Foreign Exchange Management Act, 1999 in respect of the 
following issue and transfer of shares: 
(i) Issue of Equity Shares of Rs. 1 crore at face value accounting for 45 percent of post issue capital to non-

resident Indians in U.S.A. on non-repatriation basis. The shares are issued by M/s ABC Knitwear Limited 
to finance the modernization of its plant. 

(ii) A Non-resident Indian, who is holding Equity shares in M/s DEF Textiles Limited, proposes to sell some 
shares to another Non-resident Indian for a consideration of Rs. 50 lakhs and also transfer shares of face 
value of Rs. 25 lakhs to a person resident in India by way of Gift. 

Ans: 
Provision: [Relevant section 2(e) & 6 of the FEMA, 1999 as follows] 
Sec 2(e): Capital account transaction" means a transaction which alters the assets or liabilities, including con-
tingent liabilities, outside India of persons resident in India or assets or liabilities in India of person’s resident 
outside India, and includes transactions referred to in sub-section (3) of section 6.  
According to the said definition, a transaction which alters the contingent liability will be considered as capital 
account transaction in the case of person resident in India, but it is not so in the case of person resident out-
side India. 
Further RBI is empowered under Section 6(3)(b) to prohibit, restrict or regulate, by regulations, transfer or is-
sue of any security by a person resident outside India. In exercise of these powers RBI issued Foreign Exchange 
Management (Transfer or issue of security by a person resident outside India) Regulations 2000. 
Permissible CAT to PROI: 
1. Investment in India by a person resident outside India, that is to say, 

i. issue of security by a body corporate or an entity in India and investment there in by a person resident 
outside India; and 

ii. Investment by way of contribution by a person resident outside India to the capital of a firm or a proprie-
torship concern or an association of persons in India. 

2. Acquisition and transfer of immovable property in India by a person resident outside India.  
3. Guarantee by a person resident outside India in favour of, or on behalf of, a person resident in India.  
4. Import and export of currency/currency notes into/from India by a person resident outside India.  
5. Deposits between a person resident in India and a person resident outside India.  
6. Foreign currency accounts in India of a person resident outside India.  
7. Remittance outside India of capital assets in India of a person resident outside India.  
Transactions under sec 6(3): 

1. Transfer or issue of any foreign security by a person resident in India; 
2. Transfer or issue of any security by a person resident outside India; 
3. Transfer or issue of any security or foreign security by any branch, office or agency in India of a person 

resident outside India; 
Explanation & Answer: 
Thus as per above provisions, in the given case: 
(i) Issue of Equity Shares by M/s ABC Knitwear Limited of Rs. 1 crore to finance the modernization of its 
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plant at face value accounting for 45 percent of post issue capital to non-resident Indians in U.S.A. on 
non-repatriation basis is permissible CAT transaction to PROI if prior RBI approval is obtained for same as 
stated above. 

(ii) A Non-resident Indian, who is holding Equity shares in M/s DEF Textiles Limited, proposes to sell some 
shares to another Non-resident Indian for a consideration of Rs. 50 lakhs and also transfer shares of face 
value of Rs. 25 lakhs to a person resident in India by way of Gift. This transaction is also permissible as 
stated in sec 6(3) above, but with prior approval of RBI. 

N05: Explain the meaning of "Capital Account Transaction" under the Foreign exchange Management Act, 
1999. State whether there are any restrictions in respect of the following transactions: 
(a) Drawal of Foreign Exchange for payments due on account of amortization of loans in ordinary course of 

business. 
(b) Purchase by a person resident outside India of shares of a company in India engaged in plantation activ-

ities. 

Ans: 
Provision: [Relevant section 2(e) & 6 of the FEMA, 1999 as follows] 
Sec 2(e): Capital account transaction" means a transaction which alters the assets or liabilities, including con-
tingent liabilities, outside India of persons resident in India or assets or liabilities in India of person’s resident 
outside India, and includes transactions referred to in sub-section (3) of section 6. 

i. Transfer or issue of any foreign security by a person resident in India; 
ii. Transfer or issue of any security by a person resident outside India; 

iii. Transfer or issue of any security or foreign security by any branch, office or agency in India of a person res-
ident outside India; 

iv. Any borrowing or lending in foreign ex-change in whatever form or by whatever name called; 
v. any borrowing or lending in rupees in whatever form or by whatever name called between a person resi-

dent in India and a person resident outside India; 
vi. deposits between persons resident in India (PRI)and persons resident outside India(PROI). 

vii. export, import or holding of currency or currency notes; 
viii. transfer of immovable property outside India, other than a lease not exceeding five years, by a person res-

ident in India; 
ix. acquisition or transfer of immovable property in India, other than a lease not exceeding five years, by a 

person resident out-side India; 
x. giving of a guarantee or surety in respect of any debt, obligation or other liability incurred— (a) by a per-

son resident in India (PRI) and owed to a person resident outside India(PROI) OR (b) by a person resident 
outside India(PROI). 

Explanation & Answer: 
(a) There is no restriction in FEMA in regard to drawal of foreign exchange for payments due on account of 

amortisation of loans in ordinary course of business. 
(b) No person resident outside India shall make investment in India, in any form, in any company or partner-

ship firm or proprietary concern or any entity, whether incorporated or not, which is engaged or proposes 
to engage - 

1. in the business of chit fund, or 
2. as Nidhi Company , or 
3. in agricultural or plantation activities or 
4. in real estate business, or construction of farm houses or 
5. in trading in Transferable Development Rights (TDRs). 

Hence, purchase by a person resident outside India of shares of a company in India engaged in plantation activ-
ities is not permissible. 

N07: Explain the meaning of "Capital Account Transactions" under the Foreign Exchange Management Act, 
1999. State its categories and also examine whether the following transactions are permissible or not under 
the above act as Capital Account transactions: 
(a) Investment by person resident in India in Foreign Securities. 
(b) Foreign currency loans raised in India and abroad by a person resident in India. 
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(c) Export, import and holding of currency / currency notes. 
(d) Trading in transferable development rights. 
(e) Investment in a Nidhi Company. 

Ans: 
Provision: [Relevant section 2(e) & 6 of the FEMA, 1999 as follows] 
Sec 2(e): Capital account transaction" means a transaction which alters the assets or liabilities, including con-
tingent liabilities, outside India of persons resident in India or assets or liabilities in India of person’s resident 
outside India, and includes transactions referred to in sub-section (3) of section 6. 

i. Transfer or issue of any foreign security by a person resident in India; 
ii. Transfer or issue of any security by a person resident outside India; 

iii. Transfer or issue of any security or foreign security by any branch, office or agency in India of a person 
resident outside India; 

iv. Any borrowing or lending in foreign ex-change in whatever form or by whatever name called; 
v. any borrowing or lending in rupees in whatever form or by whatever name called between a person res-

ident in India and a person resident outside India; 
vi. deposits between persons resident in India (PRI)and persons resident outside India(PROI). 

vii. export, import or holding of currency or currency notes; 
viii. transfer of immovable property outside India, other than a lease not exceeding five years, by a person 

resident in India; 
ix. acquisition or transfer of immovable property in India, other than a lease not exceeding five years, by a 

person resident out-side India; 
x. giving of a guarantee or surety in respect of any debt, obligation or other liability incurred— (a) by a per-

son resident in India (PRI) and owed to a person resident outside India(PROI) OR (b) by a person resident 
outside India(PROI). 

Prohibited Capital Account transactions: 
No person resident outside India shall make investment in India, in any form, in any company or partnership 
firm or proprietary concern or any entity, whether incorporated or not, which is engaged or proposes to en-
gage - 
1. in the business of chit fund, or 
2. as Nidhi Company , or 
3. in agricultural or plantation activities or 
4. in real estate business, or construction of farm houses or 
5. in trading in Transferable Development Rights (TDRs). 

Explanation & Answer: 
In view of the provisions stated above, transactions (a),(b) & (c) are permissible capital account transactions & 
transactions (d) & (e) are prohibited capital account transactions. 

N09: A Company incorporated in United Kingdom established a branch at Chennai. What is the residential 
status of the Chennai branch? The Chennai branch proposes the purchase some immovable property at 
Chennai for the purpose of its business. Is it a ‘Capital Account Transaction’ within the meaning of Section 
2(e) of the Foreign Exchange Management Act, 1999? Are there any restrictions under the Foreign Exchange 
Management Act, 1999 in respect of such acquisition? 

Ans: 
Provision: [Relevant section 2(u), 2(v), 2(w), 2(e) & 6 of the FEMA, 1999 as follows] 
Person resident in India Means (for artificial person): 
1. Any person or body corporate registered or incorporated in India,  
2. An office, branch or agency in India owned or controlled by a person resident outside India,  
4. An office, branch or agency outside India owned or controlled by a person resident in India; 

Sec 2(e): Capital account transaction" means a transaction which alters the assets or liabilities, including con-
tingent liabilities, outside India of persons resident in India or assets or liabilities in India of person’s resident 
outside India, and includes transactions referred to in sub-section (3) of section 6. 
Explanation & Answer: 
Status of Company incorporated in United Kingdom is PROI as it is foreign incorporated company. But the sta-
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tus of its Chennai branch is PRI as it is branch in India owned or controlled by PROI. 
 The Chennai branch (is resident in India) acquires immovable property at Chennai (is in India). Hence 
this acquisition is not a capital account transaction within the meaning of section [2(e) of FEMA] as can be 
viewed from provision above. Hence there is no restriction in acquisition of immovable property in India by 
Chennai branch. 

N10: Examine with reference to the provisions of the Foreign Exchange Management Act, 1999 whether 
there are any restrictions in respect of the following: 
a. Drawal of Foreign Exchange for payments due on account of Amortization of loans in the ordinary 

course of business. 
b. A person, who was resident of U.S.A. for several years, is planning to return to India permanently. Can 

he continue to hold the investment made by him in the securities issued by companies in U.S.A.? 
c. A person resident outside India proposes to invest in the shares of an Indian company engaged in plan-

tation activities. 

Ans: 
Provision: [Relevant section 2(e) & 6 of the FEMA, 1999 as follows] 
Sec 2(e): Capital account transaction" means a transaction which alters the assets or liabilities, including con-
tingent liabilities, outside India of persons resident in India or assets or liabilities in India of person’s resident 
outside India, and includes transactions referred to in sub-section (3) of section 6. 

i. Transfer or issue of any foreign security by a person resident in India; 
ii. Transfer or issue of any security by a person resident outside India; 

iii. Transfer or issue of any security or foreign security by any branch, office or agency in India of a per-
son resident outside India; 

iv. Any borrowing or lending in foreign ex-change in whatever form or by whatever name called; 
v. any borrowing or lending in rupees in whatever form or by whatever name called between a person 

resident in India and a person resident outside India; 
vi. deposits between persons resident in India (PRI)and persons resident outside India(PROI). 

vii. export, import or holding of currency or currency notes; 
viii. transfer of immovable property outside India, other than a lease not exceeding five years, by a per-

son resident in India; 
ix. acquisition or transfer of immovable property in India, other than a lease not exceeding five years, by 

a person resident out-side India; 
x. giving of a guarantee or surety in respect of any debt, obligation or other liability incurred— (a) by a 

person resident in India (PRI) and owed to a person resident outside India(PROI) OR (b) by a person 
resident outside India(PROI). 

Explanation & Answer: 
(a) There is no restriction in FEMA in regard to drawl of foreign exchange for payments due on account of 

amortization of loans in ordinary course of business. 
(b) When the person returns to India permanently, he becomes a resident in India. Section 6(4) provides that 

a person resident in India may hold, own, transfer or invest in foreign currency, foreign security, etc. if 
such currency, security or property was acquired, held or owned by such person when he was resident 
outside India or inherited from a person who was resident outside India. In view of this, the person who 
returned to India permanently can continue to hold the foreign security acquired by him when he was res-
ident in U.S.A. 

(c) No person resident outside India shall make investment in India, in any form, in any company or partner-
ship firm or proprietary concern or any entity, whether incorporated or not, which is engaged or proposes 
to engage - 

1. in the business of chit fund, or 
2. as Nidhi Company , or 
3. in agricultural or plantation activities or 
4. in real estate business, or construction of farm houses or 
5. in trading in Transferable Development Rights (TDRs). 

Hence, purchase by a person resident outside India of shares of a company in India engaged in plantation activ-
ities is not permissible. 
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N12: Mrs. Chandra, a resident outside India, is likely to inherit from her father some immovable property in 
India. Are there any restrictions under the provisions of the Foreign Exchange Management Act, 1999 in ac-
quiring or holding such property? State whether Mrs. Chandra can sell the property and repatriate outside 
India the sale proceeds. 

Ans: 
Provision: [Relevant section 6(5) & 8 of the FEMA, 1999 as follows] 
A person resident outside India may hold, own, transfer or invest in Indian currency, security or any immovable 
property situated in India if such currency, security or property was acquired, held or owned by such person 
when he was resident in India or inherited from a person who was resident in India. 
Save as otherwise provided in this Act, where any amount of foreign exchange is due or has accrued to any 
person resident in India, such person shall take all reasonable steps to realise and repatriate to India such for-
eign exchange within such period and in such manner as may be specified by the Reserve Bank. 
A person shall sell the realised foreign exchange to an authorised person within 7 days if he has received such 
exchange as due or accrued remuneration for services rendered, whether in or outside India, or in settlement 
of any lawful obligation or an income on assets held outside India, or as inheritance, settlement or gift and in 
all other cases within 90 days of its receipt. 
Explanation & Answer:  Accordingly in the given case, Mrs. Chandra, a resident outside India, may acquire or 
hold any immovable property of his father in India by way of inheritance in both the conditions, firstly, where 
her father, a resident outside India, had acquired the property in accordance with the provisions of the foreign 
exchange law in force at the time of acquisition by him or as per the provisions of these Regulations or second-
ly, where her father, a resident in India. Thus, accordingly Mrs. Chandra can sell the property and repatriate 
outside India the sale proceeds only with the prior permission of the RBI. 

Sec 2(l) & 7: Export of goods and services 
N09: Referring to the provisions of the Foreign Exchange Management Act, 1999, examine whether V, an 
exporter is bound to make declaration of the following goods exported from India to United Kingdom : 
(a) Exports software valuing Rs.50,000 
(b) V gifts certain items of jewelry valued at Rs.20,000 to his friend in Australia 
(c) V exports certain goods valuing US $ 5,000 to Myanmar under Barter Trade Agreement 

Ans: 
Provision: [Relevant section 2(l) & 7 of the FEMA, 1999 as follows] 
Sec 2(l): “Export”, with its grammatical variations and cognate expressions means; 

(i) The taking out of India to a place outside India any goods. 
(ii) provision of services from India to any person outside India; 

In case of exports taking place through Customs manual ports, every exporter of goods or software in physical 
form or through any other form, either directly or indirectly, to any place outside India, other than Nepal and 
Bhutan, shall furnish to the specified authority, a declaration in one of the forms set out in the Schedule and 
supported by such evidence as may be specified, containing true and correct material particulars including the 
amount representing –  
(i) the full export value of the goods or software; or 
(ii) if the full export value is not ascertainable at the time of export, the value which the exporter, having re-

gard to the prevailing market conditions expects to receive on the sale of the goods or the software in 
overseas market, and affirms in the said declaration that the full export value of goods (whether ascer-
tainable at the time of export or not) or the software has been or will within the specified period be, 
paid in the specified manner.  

 Declarations shall be executed in sets of such number as specified. 

 For the removal of doubt, it is clarified that, in respect of export of services to which none of the Forms 
specified in these Regulations apply, the exporter may export such services without furnishing any decla-
ration, but shall be liable to realise the amount of foreign exchange which becomes due or accrues on ac-
count of such export, and to repatriate the same to India in accordance with the provisions of the Act, and 
these Regulations, as also other rules and regulations made under the Act.  

 Realization of export proceeds in respect of export of goods / software from third party should be duly 
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declared by the exporter in the appropriate declaration form.  
There are certain categories of export for which declaration need not be made. These are: 
(a) Export of goods/software not exceeding 25,000 in value. 
(b) Export by way of gift not exceeding 5 lac in value. 
(c) Export of goods not exceeding US $ 1000 or its equivalent per transaction to Myanmar under Barter Trade 

Agreement. 
Explanation & Answer: 
(a) In the first case declaration has to be completed. 
(b) In the second case since the value of gift of jewellery to V’s friend in Australia is less than 5 lac in value, 

the gift does not need any declaration to be completed. 
(c) In the third case, the declaration has to be completed. 

RTP M13: (i) Tomco Ltd., a vehicles manufacturing company in India has received an order from a transport 
company in Italy for supply of 100 Trucks on lease. You are required to state, how the said Tomco Ltd. can 
accept such an order. 
(ii) Referring to the provisions of the Foreign Exchange Management Act, 1999, state the kind of approval 
required for the following transactions: 
(a) M requires U.S. $ 5,000 for remittance towards hire charges of transponders. 
(b) D requires U.S. $ 14,000 per annum for donation to Mr. White in U.S.A. 
(c) P requires U.S. $ 2,000 for payment related to call back services of telephones. 
(d) XYZ Limited, a company incorporated in India under the Companies Act, 1956, wants to withdraw U.S. $ 

5,00,000, for short-term credit to its overseas office situated in Australia. 

Ans: 
Provision: [Relevant section 2(l) & 7 of the FEMA, 1999 as follows] 
Sec 2(l): “Export”, with its grammatical variations and cognate expressions means; 

(i) the taking out of India to a place outside India any goods. 
(ii) provision of services from India to any person outside India; 

In case of exports taking place through Customs manual ports, every exporter of goods or software in physical 
form or through any other form, either directly or indirectly, to any place outside India, other than Nepal and 
Bhutan, shall furnish to the specified authority, a declaration in one of the forms set out in the Schedule and 
supported by such evidence as may be specified, containing true and correct material particulars including the 
amount representing –  
(i) the full export value of the goods or software; or 
(ii) if the full export value is not ascertainable at the time of export, the value which the exporter, having re-

gard to the prevailing market conditions expects to receive on the sale of the goods or the software in 
overseas market, and affirms in the said declaration that the full export value of goods (whether ascer-
tainable at the time of export or not) or the software has been or will within the specified period be, 
paid in the specified manner.  

 Declarations shall be executed in sets of such number as specified. 

 For the removal of doubt, it is clarified that, in respect of export of services to which none of the Forms 
specified in these Regulations apply, the exporter may export such services without furnishing any decla-
ration, but shall be liable to realise the amount of foreign exchange which becomes due or accrues on ac-
count of such export, and to repatriate the same to India in accordance with the provisions of the Act, and 
these Regulations, as also other rules and regulations made under the Act.  

 Realization of export proceeds in respect of export of goods / software from third party should be duly 
declared by the exporter in the appropriate declaration form.  

Explanation & Answer: 
Based on the above provisions, it can be concluded that if the company, namely, Tomco Ltd. wants to accept 
the order for despatching 100 trucks to Italy on lease, it has to take prior permission of the Reserve Bank of 
India and it shall make all necessary disclosures to RBI. 

Sec 9: Exemption from realisation and repatriation in certain cases 

RTP N17,N12,N09: Mr. Rajat is a software engineer of Amar Ltd. The company sent him to China to develop a 
software programme there on deputation for 2 years. He earned a sum of US $ 3,000 as an honorarium 
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there. On his return to India he wants to hold this foreign currency with him. Whether Mr. Rajat will be al-
lowed to keep the foreign currency with him. 

Ans: 
Provision: [Relevant Section 8 & 9 of the Foreign Exchange Management Act, 1999] 
Where any amount of foreign exchange is due or has accrued to any person resident in India, such person shall 
take all reasonable steps to realize and repatriate to India such foreign exchange within such period and in 
such manner as may be specified by Reserve Bank of India. But as per section 9(c) of the said Act, this provision 
shall not apply to foreign exchange acquired from employment, business trade, vocation, service honorarium, 
gifts, inheritance or any other legitimate means up to such limit as the Reserve Bank of India may specify. 
The Reserve Bank of India has specified the following persons with the limits for possession and retention of 
foreign currency by a person resident in India: 

 Authorised Persons in accordance with the limits advised by the Reserve Bank;  

 Any person may possess foreign coins without any restriction to the amount. 

 Any person resident in India is permitted to retain in aggregate foreign currency not exceeding USD 2,000 
or its equivalent in the form of currency notes/bank notes or travellers cheques acquired by him; 

 Any person resident in India but not permanently resident therein is permitted to hold the foreign curren-
cy without limit, if the foreign currency was acquired when he was resident outside India and was brought 
into India and declared to the custom authorities. 

In the given case as Mr. Rajat earned a sum of USD 3000 as an honorarium when he was in employment in Chi-
na. But in view of the restrictions under FEMA and the aforesaid regulation he can retain foreign exchange up 
to USD 2000 only and not more than that. 

M12: BCD Exporters, New Delhi are engaged in export business and are required to realise and repatriate to 
India the foreign exchange arising out of export of goods by them. Advise BCD Exporters about the various 
exemptions from realizations and repatriation of foreign exchange as per Foreign Exchange Management Act 
1999. 

Ans: 
Provision: [Relevant section 9 of the Foreign Exchange Management Act, 1999] 
In certain conditions, the foreign exchange can be held or need not be repatriated to India:- 
(i) Possession of foreign currency – possession of foreign currency or foreign coins upto prescribed limit by 

Reserve Bank of India. 
(ii) Foreign currency account – Foreign currency account can be held and operated by such persons and 

within such limits as specified by Reserve Bank of India. 
(iii) Foreign exchange acquired abroad – Foreign exchange acquired from employment, business, trade, vo-

cation, services honorarium, gifts, inheritance, or any other legitimate means can be held as foreign ex-
change in India or it need not be repatriated to India subject to limits specified by Reserve Bank of India. 

(iv) Foreign currency acquired before July 1947 – Foreign exchange acquired or received before 8th July, 
1947 or income arising or accruing thereon can be held outside India. 

(v) Gift or inheritance – If such foreign exchange is acquired as a gift or inheritance, that exchange and in-
come arising there from can be held as foreign exchange in India or held abroad and need not be repat-
riated. 

(vi) Any other receipts- Such other receipts in foreign exchange as specified by Reserve Bank of India. 

PM: According to Foreign Exchange Management Act, 1999, a person resident in India shall take all reasona-
ble steps to repatriate to India any amount of foreign exchange earned and accrued to him. What is meant 
by the expression ‘Repatriate to India’? State the cases where foreign exchange can be held or need not be 
repatriated to India by a resident in India. 

Ans: 
Provision: [Relevant section 2(y), 4, 8, 9 of the FEMA, 1999 as follows] 
Sec 2(y): “Repatriate to India” means bringing into India the realised foreign exchange and  

i. the selling of such foreign exchange to an authorised person in India in exchange for rupees, or  
ii. the holding of realised amount in an account with an authorised person in India to the extent notified 

by the Reserve Bank.  
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iii. It includes use of the realised amount for discharge of a debt or liability denominated in foreign ex-
change and the expression “repatriation” shall be construed accordingly;  

Exemption from holding/repatriation. 
Section 4 of the FEMA, 1999 prohibits holding of foreign exchange by a resident in India. Section 8 requires 
that foreign exchange earned by a resident in India is realised and repatriated to India. 
However, in the following cases, the foreign exchange can be held or need not be repatriated to India:- 

1. Possession of foreign currency – possession of foreign currency or foreign coins upto limit prescribed by 
RBI is permitted (section 9(a)) 

2. Foreign currency account – Foreign currency account can be held and operated by such persons and 
within such limits as specified by RBI (Section 9(b)) 

3. Foreign exchange acquired from employment, business, trade, vocation, services, honorarium, gifts, in-
heritance or any other legitimate means as specified by Reserve Bank of India. (Section 9(c)) 

4. Such other receipts in foreign exchange as the Reserve Bank may specify. (Section 9(d)) 
5. Foreign currency acquired before July 1947 – Foreign exchange acquired or received before 8th July 

1947 or income arising or accruing thereon can be held outside India (section 9(e)) 
6. Gift or inheritance – If such foreign exchange is acquired as a gift or inheritance, that exchange and in-

come arising therefrom can be held as foreign exchange in India or held abroad and need not be repatri-
ated (Section 9(f)). 

Sec 10-12: Authorised Person (AP) 
PM,N04,M07: Forex Dealers Ltd. is an Authorised Person within the meaning of Foreign Exchange Manage-
ment Act, 1999. Reserve Bank of India issued certain directions to the said Authorised Person to file certain 
returns, which it failed to file. You are required to state the penal provisions to which the said Authorised 
Person has exposed itself. 

Ans: 
Provision: [Relevant section 10-12 of the FEMA, 1999 as follows] 
Definition [Sec 2(c)]:"Authorised Person" means  

a. an authorised dealer,  
b. money changer,  
c. off-shore banking unit, 
d. any other person for the time being authorised under sub-section (1) of section 10 to deal in foreign 

exchange or foreign securities; 
Revocation of Authorisation [Sec 10(3)]: 
An authorisation granted under sub-section (1) may be revoked by the Reserve Bank at any time if the Reserve 
Bank is satisfied that— 

a. it is in public interest so to do; or 
b. the authorised person has failed to comply with the condition subject to which the authorisation was 

granted or has contravened any of the provisions of the Act or any rule, regulation, notification, direc-
tion or order made there under. 

Provided that no such authorisation shall be revoked on any ground referred to in clause (b) unless the author-
ised person has been given a reasonable opportunity of making a representation in the matter. 
Duties of AP [Sec 10(4) & (5)]: 
An authorised person shall, 

 comply with such general or special directions or orders as the Reserve Bank may give, from time to 
time, 

 not engage in any transaction without the previous approval of RBI, involving any foreign exchange or 
foreign security which is not in conformity with the terms of his authorisation under this section. 

Consequence on contravention by AP: 
Where any authorised person  

a. contravenes any direction given by the Reserve Bank under this Act or  
b. fails to file any return as directed by the Reserve Bank, 

Then the Reserve Bank may,  
a. after giving reasonable opportunity of being heard,  



Chap 1: Foreign Exchange Management Act, 1999 

© CA Darshan D. Khare 1.23 

b. impose penalty which may extend to Rs. 10,000 /- and  
c. in the case of continuing contravention with an additional penalty which may extend to Rs. 2000/-  for 

every day during which such contravention continues. 
Answer: 
Thus the Forex Dealers Ltd is subject to above penal prosecutions in case of non-filing of return to RBI. 

RTP N16: (a) Mr. Somesh resided for a period of 150 days in India during the financial year 2013-2014 and 
thereafter went abroad. He came back to India on 1st April, 2014 as an employee of a business organization. 
What would be his residential status during the financial year 2014-2015? 
(b) The Reserve Bank of India issued certain directions to Dream Construction Limited, an authorised person 
under the Foreign Exchange Management Act, 1999 to file certain returns. The Company failed to file the 
said returns. Decide, as to what penal provisions are applicable against the said authorised person under the 
said Act. 

Ans: 
Provision: [Relevant Section 2(v) & 11 of the Foreign Exchange Management Act, 1999] 
(a) According to the provisions of section 2(v) of the Foreign Exchange Management Act, 1999, a person in 

order to qualify for the purpose of being treated as a "Person Resident in India" in any financial year, must 
reside in India for a period of more than 182 days during the preceding financial year. In the given case, 
Mr. Somesh has resided in India for a period of only 150 days, i.e., less than 182 days, during the financial 
year 2013-2014. Hence he cannot be considered as a "Person Resident in India" during the financial year 
2014-2015 irrespective of the purpose or duration of his stay. 

(b) Penal provisions: Section 11(3) of the Foreign Exchange Management Act, 1999 states that where any au-
thorized person contravenes any direction given by the Reserve Bank of India under the said Act or fails to 
file any return as directed by the Reserve Bank of India, the Reserve Bank of India may, after giving rea-
sonable opportunity of being heard impose a penalty which may extend to ` 10,000/- and in the case con-
tinuing contraventions with an additional penalty which may extend to Rs 2,000/- for every day during 
which such contravention continues. 

RTP M17: (a) Mr. Suri resided in India during the Financial Year 2014-15. He left India on 15th July, 2015 for 
Switzerland for pursuing higher studies for 2 years. Determine his residential status under the Foreign Ex-
change Management Act, 1999 during the Financial Years 2015-16 and 2016-17? 
(b) Mr. Suri requires every year USD 25,000 towards tuition fees and USD 30,000 for incidental and stay ex-
penses for studying abroad. Is it possible for Mr. Suri to get the required Foreign Exchange and, if so, under 
what conditions? 

Ans: 
Provision: [Relevant Section 2(v) & 11 of the Foreign Exchange Management Act, 1999] 
(a) Residential Status: According to section 2(v) of the Foreign Exchange Management Act, 1999, ‘Person res-

ident in India’ means a person residing in India for more than 182 days during the course of preceding fi-
nancial year [Section 2(v)(i)]. However, it does not include a person who has gone out of India or who 
stays outside India for employment outside India or for any other purpose in such circumstances as would 
indicate his intention to stay outside India for an uncertain period. Generally, a student goes out of India 
for a certain period. In this case, Mr. Suri who resided in India during the financial year 2014-15 left on 
15.7.2015 for Switzerland for pursuing higher studies for 2 years, he will be resident for 2015-16, as he has 
gone to stay outside India for a ‘certain period’ (If he goes abroad with intention to stay outside India for 
an ‘uncertain period’ he will not be resident with effect from 15-7- 2015. Mr. Suri will not be resident dur-
ing the Financial Year 2016-2017 as he did not stay in India during the relevant financial year i.e. 2015-16. 

(b) Foreign Exchange for studies abroad: According to Para I of Schedule III to Foreign Exchange Manage-
ment (Current Account Transactions), Amendment Rule, 2015 dated 26th May, 2015, individuals can avail 
of foreign exchange facility for the studies abroad within the limit of USD $ 2,50,000 per financial year 
without any approval of RBI under Liberalised Remittance Scheme. Any additional remittance in excess of 
the said limit shall require prior approval of the RBI. In this case the foreign exchange required is only USD 
55,000 per academic year and hence approval of RBI is not required. 

RTP N14: (a) The Reserve Bank of India receives a complaint that an authorized person has submitted incor-
rect statements and information to the Reserve Bank of India in respect of receipt and utilization of Foreign 
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Exchange. Explain the powers of the Reserve Bank of India with regard to inspection of records of the above 
authorized person in respect of the above complaint. 
Referring to the provisions of Foreign Exchange Management Act, 1999, also state the duties of the above 
authorized person in this regard. 
(b) During the financial year 2013-14 Mr. Bhattacharyya resided in India for a period of 180 days and thereaf-
ter went abroad. On 1st April, 2014, Mr. Bhattacharyya came back to India as an employee of a business or-
ganization. Decide the residential status of Mr. Bhattacharyya during the financial year 2013-14 under the 
provisions of the Foreign Exchange management Act, 1999. 

Ans: 
Provision: [Relevant Section 2(v) & 12 of the Foreign Exchange Management Act, 1999] 
As per section 12 of the Foreign Exchange Management Act, 1999 
(1) The Reserve Bank may, at any time, cause an inspection to be made by any officer of the Reserve Bank 

specially authorized in writing by the Reserve Bank in this behalf, of the business of any authorized person 
as may appear to it to be necessary or expedient for the purpose of: 

(a) verifying the correctness of any statement, information or particulars furnished to the Reserve Bank; 
(b) obtaining any information or particulars which such authorized person has failed to furnish on being 

called upon to do so; 
(c) securing compliance with the provisions of this Act or of any rules, regulations, directions or orders 

made thereunder. 
(2) It shall be the duty of every authorized person, and where such person is a company or a firm, every direc-

tor, partner or other officer of such company or firm, as the case may be, to produce to any officer making 
an inspection under section 12 (1) such books, accounts and other documents in his custody or power and 
to furnish any statement or information relating to the affairs of such persons, company or firm as the 
said officer may require within such time and in such manner as the said officer may direct. 

(b) Residential Status under Section 2(v) of Foreign Exchange Management Act, 
1999: In accordance with the provisions of the Foreign Exchange Management Act, 1999, as contained in sec-
tion 2(v), a person in order to qualify for the purpose of being treated as a ‘Person Resident in India’’ in any 
financial year, must reside in India for a period of more than 182 days during the preceding financial year. 
Mr. Bhattacharyya did not reside in India during the year 2013-2014 for more than 182 days and his residential 
status during the next year, i.e. 2014-2015 is non-resident even though he stayed in India from 1st April, 2014 
as an employee. His residential status in 2013-2014 cannot be ascertained as his stay in India during the previ-
ous year 2012-2013 is not known. 

RTP M14: (a) Examine under the Foreign Exchange Management Act, 1999, whether "Payment of remunera-
tion to foreign technicians" is a permissible transaction under the provisions of the said Act. 
(b) The Reserve Bank of India issued certain directions to Dream Construction Limited, an authorised person 
under the Foreign Exchange Management Act, 1999 to file certain returns. The Company failed to file the 
said returns. Decide, as to what penal provisions are applicable against the said authorised person under the 
said Act. 
(c) Sabot Ltd. a vehicles manufacturing company situated at Bangalore, Karnataka has received an order 
from a transport company in Italy for supply of 100 Trucks on lease. You are required to state, how the said 
Sabot Ltd. can accept such an order. 

Ans: 
Provision: [Relevant Section 5, 7 & 11 of the Foreign Exchange Management Act, 1999] 
(a) Foreign Technician: Salary payable to a foreign technician is a current account transaction. According to 

Section 5 of the Foreign Exchange Management Act, 1999 any person can sell or draw foreign exchange to 
or from authorized person if such sale or drawal is a current account transaction. Reasonable restrictions 
on current account transactions can be imposed by the Central Government. Basically all current account 
transactions are free unless specifically restricted by the Central Government. Hiring of foreign nations as 
technicians is permissible without restriction. There is no ceiling on salary which can be paid as per con-
tract. Their salary can be remitted abroad after tax deducted at source. 

(b) Penal provisions: Section 11(3) of the Foreign Exchange Management Act, 1999 states that where any au-
thorized person contravenes any direction given by the Reserve Bank of India (RBI) under the said Act or 
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fails to file any return as directed by the RBI, the RBI may, after giving reasonable opportunity of being 
heard impose a penalty which may extend to ` 10,000/- and in the case continuing contraventions with an 
additional penalty which may extend to ` 2,000/- for every day during which such contravention contin-
ues. 

(c) Under provisions of section 7 of the Foreign Exchange Management Act, 1999, certain rules have been 
made governing export of goods and services. The Regulation prescribes that no person shall, except with 
prior permission of the RBI, take or send out by land, sea or air any goods from India to any place outside 
India on lease or hire or under any arrangement or in any other manner other than sale or disposal of such 
goods. Accordingly if Sabot Ltd. wants to accept the order for dispatching 100 trucks to Italy on lease, it 
has to take prior permission of the RBI. 

RTP M15: (a) Examining the provisions of the Foreign Exchange Management Act, 1999, state as to when 
shall a person residing in India shall be treated as 'Person Resident in India'. Further state whether in the 
following situations, the person concerned shall be included within the meaning of 'Person Resident in In-
dia': 
(i) Mr. Naveen who has gone out of India for carrying business outside India during the preceding year. 
(ii) Mr. Maurya, a person resident outside India controls an Office in India of a company. 
Advise him, if he can get the Foreign Exchange and under what conditions. 

Ans: 
Provision: [Relevant Section 2 (v), 5, 7 & 11 of the Foreign Exchange Management Act, 1999] 
In accordance with the provisions of FEMA, 1999, as contained in Section 2 (v), ‘person resident in India’ 
means: 
1. A person residing in India for more than 182 days during the course of the preceding financial year but 

does not include- 
    (A) person who has gone out of India or who stays outside India, in either case- 

(i) For or on taking up employment outside India, or 
(ii) For carrying on outside India a business or vocation outside India, or 
(iii) For any other purpose, in such circumstances as would indicate his intention to stay outside India for 

an uncertain period; 
   (B) A person who has come to or stays in India, in either case, otherwise than: 

(i) For or on taking up employment in India, or 
(ii) For carrying on in India a business or vocation in India, or 
(iii) For any other purpose, in such circumstances as would indicate his intention to stay in India for an un-

certain period. 
2. Any person or body corporate registered or incorporated in India. 
3. An office, branch or agency in India owned or controlled by a person resident outside India. 
4. An office, branch or agency outside India owned or controlled by a person resident in India. 

Accordingly, answer to the sub-questions are: 
1. In this case Mr. Naveen shall not be a ‘person resident in India' 
2. In the second case, Mr. Maurya shall be called a ‘person resident in India’. 

Sec 15: Compounding of Contravention 
RTP N13: (a) Answer the following: Examine, with reference to the provisions of the Foreign Exchange Man-
agement Act, 1999, the residential status of the branches mentioned below: 
(i) Karat Limited, an Indian company having its Registered Office at Mumbai, India established a branch at 

New York U.S.A. on 1st April, 2013. 
(ii) Dime Ltd., a company incorporated and registered in London established a branch at Chandigarh in In-

dia on 1st April, 2013. 
(iii) Dime Ltd.’s Singapore branch which is controlled by its Chandigarh branch 
(b) Mr. Shekhawat an Indian National realizes that a penalty may be imposed upon him for violation of the 
provisions of the Foreign Exchange Management Act, 1999. He therefore desires to compound his offences. 
Advise Mr. Shekhawat about the process and procedure of compounding of the offence. 

Ans:  
Provision: [Relevant Section 2(v), 2(w) & 15 of the Foreign Exchange Management Act, 1999] 
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 (a) 
(i) Any person or body corporate registered or incorporated in India is a “Person resident in India”. As per 

section 2(v) of the said Act the term “person” includes a company. Section 2(v) of the said Act states that 
an office, branch or agency outside India owned or controlled by a person resident in India is a “Person 
resident in India”. In the light of the above provisions of FEMA, the residential status of the New York 
branch of Karat Ltd is that of a “Person resident in India” from the date of its establishment since it is 
owned by a person, i.e., a company, resident in India. 

(ii) An office, branch or agency in India owned or controlled by a person resident outside India is a “Person 
resident in India”. Section 2(w) of the said Act states that a person who is not resident in India is a “Per-
son resident outside India”. On application of the above provisions of FEMA, it can be concluded that 
Dime Ltd. is a “Person resident outside India” and the residential status of its branch in Chandigarh, In-
dia, is that of a “Person resident in India” from the date of its establishment. 

(iii) An office, branch or agency outside India owned or controlled by a person resident in India is a “Person 
resident in India”. Here, the Singapore branch of Dime Ltd. is controlled by its Chandigarh branch which 
is a “Person resident in India”. Therefore, the residential status of the Singapore branch of Dime Ltd. 
shall be that of a “Person resident in India”. 

(b) Sections 15 of Foreign Exchange Management Act, 1999 (FEMA) authorizes the Reserve Bank of India and 
Enforcement Directorate to compound contravention on an application made by any person who has commit-
ted contravention. The process and procedure of compounding is as under: 
(i) An application for compounding of a contravention under the FEMA may be submitted to the com-

pounding authority either on being advised of a contravention or either through a memorandum or suo 
moto on being made or becoming aware of the contravention. The application should be as per format 
in the Foreign Exchange (Compounding proceeding) Rules. 

(ii) Application for compounding in prescribed form together with a copy of the memorandum wherever 
applicable with the prescribed fee has to be submitted with relevant facts and supporting documents to 
the compounding authority. 

(iii) The compounding authority may call for any information/record or any other documents relevant to the 
compounding proceedings. 

(iv) Where additional information/documents are called for, such information shall be submitted within thir-
ty days or such additional period as may be given by the compounding authority from the date of the 
said letter. In case the contravener fails to submit additional information/document called for within the 
specified period, the application for compounding will be liable for rejection. 

(v) On receipt of the application for compounding, the proceeding would be concluded and the order issued 
by the compounding authority within 180 days from the date of the receipt of the application for com-
pounding. 

(vi) The sum for which contravention has been compounded shall be paid within 15 days from the date of 
order of compounding. 

(vii) The payment towards application fee and the sum for which contravention has been compounded shall 
be paid by demand draft in favour of compounding authority. 

Thus, Mr. Shekhawat will have to follow the above procedure for compounding his offences. 

PM: Mr. X, an Indian national has failed to realise and repatriate foreign exchange worth more than Rs. 2 
crores. Mr. X having realised that he had committed a contravention of the provisions of the FEMA, 1999, 
desires to compound the said offence. Advise Mr. X. 

Ans: 
Provision: [Relevant section 15 of the FEMA, 1999 as follows] 
Any contravention under section 13 may, on an application made by the person committing such contraven-
tion, be compounded within 180 days from the date of receipt of application by the Director of Enforcement 
or such other officers of the Directorate of Enforcement and officers of the Reserve Bank as may be authorised 
in this behalf by the Central Government in such manner as may be prescribed. 
Where a contravention has been compounded under sub-section (1), no proceeding or further proceeding, as 
the case may be, shall be initiated or continued, as the case may be, against the person committing such con-
travention under that section, in respect of the contravention so compounded. 
Answer: 
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Thus Mr. X shall follow above process to get his offence compounded. 

Sec 16: Procedure for Adjudication 
PM: Explain the meaning of the term “Adjudicating Authority” under the Foreign Exchange Management 
Act, 1999, the powers available with the said authority to pass orders imposing penalty and enforce the 
same in relation to violation of any provision of FEMA by Mr. Dubious, a resident in India. 

Ans: 
Provision: [Relevant section 2 (a), 13, 14 & 16 of the FEMA, 1999 as follows] 
Adjudicating authority: According to Section 2(a) of FEMA, 1999, ‘Adjudicating Authority’ means an officer au-
thorised under section 16(i). 
Power of adjudicating authority: Persons committing an offence under FEMA are liable to penalty. An adjudi-
cating authority appointed by the Central Government under FEMA can impose any penalty for violation of any 
provision of FEMA or contravention of any rule, regulation, directions or orders issued under the powers con-
ferred by the Act. Their jurisdiction will be prescribed by the Central Government (section 16(1) & (2)). The Ad-
judicating Authority can hold inquiry only on receiving a complaint from an authorised officer (Section 16(3)). 
Explanation & Answer: 
They have to follow principles of natural justice by giving opportunity to Mr. Dubious of making representation. 
The adjudicating authority should endeavour to dispose off the complaint within one year (Section 16(6)) 
The adjudicating authority can impose penalty upto thrice the sum involved in such contravention where the 
amount is quantifiable. If the amount is not quantifiable, penalty upto ` 2 lakhs can be imposed. If contraven-
tion is of continuing nature, further penalty upto Rs 5,000 per day during which the default continues can be 
imposed [Section 13(i)]. The Adjudicating Authority adjudicating the contravention can also order confiscation 
of any currency, security or any other money or property in respect of which the contravention has taken 
place. He can also direct that foreign exchange holdings of any person committing the contravention shall be 
brought back to India or retained outside as per directions (Section 13(2)). 
Enforcement of orders of adjudicating authority. Person on whom penalty is imposed is required to make 
payment within 90 days of receipt of notice. If such payment is not made, he is liable to civil imprisonment 
[Section 14(i)]. Such civil imprisonment can be upto 6 months, if demand is for less than ` 1 crore. If demand 
exceeds ` 1 crore, civil imprisonment can be upto 3 years. If he pays the amount, he shall be released. Order for 
arrest and detention cannot be made unless a show cause notice is issued to the defaulter. However, arrest 
can be made without show cause notice, if adjudicating authority is satisfied (a) that the defaulter has dishon-
esty transferred, concealed or removed his property or he is refusing or neglecting to pay even if he has means 
to pay [Section 14(2) (b)] and (b) he is likely to abscond the local limits [Section14(3)]. If a person to whom 
show cause notice is issued does not appear before Adjudicating authority, warrant of arrest can be issued 
[Section 14 (4)]. 

Sec 17 & 19: Appeals 

N15: India Exports Limited engaged in the export of software products to U.S. One party in U.S. to whom the 
company exported certain products failed to pay the amount due for these exports resulting into non repat-
riation of amount to India. The Adjudicating Authority on coming to know about this, levied a penalty on 
India Exports Limited under the provisions of the Foreign Exchange Management Act, 1999. The company 
seeks your advice as to which authority, to whom it can make an appeal against the decision of Adjudicating 
Authority. State also, the time limit within which the appeal can be lodged. 
M08, N05, N02: TKM Exporters of New Delhi are engaged in Export Business. It made certain exports but 
failed to realize and repatriate to India the foreign exchange due on its exports. The Adjudicating Authority 
imposed a penalty under the provisions of Foreign Exchange Management Act, 1999 (FEMA). Being ag-
grieved by this penalty, the said exporter seeks your advice as to the authority to which appeal can be made 
and the time limit for making such appeals. You are required to advise on the matter. 

Ans: 
Provision: [Relevant section 17 and 19 of the Foreign Exchange Management Act, 1999] 
In accordance with the provisions appeals against orders of Adjudicating Authority can be made by India Ex-
ports Ltd., If the Adjudicating Authority is Assistant Director of the Enforcement or Deputy Director of En-
forcement, appeal will lie to Special Director (Appeals). Further appeal shall lie with Appellate Tribunal for For-
eign Exchange against the order of Adjudicating Authority and the Special Director (Appeals). However, if the 
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Adjudicating Authority is senior to the Assistant Director of Enforcement or Deputy Director of Enforcement, 
then the appeal shall lie directly to the Appellate Tribunal. 
Explanation & Answer: 
APPEAL TO SPECIAL DIRECTOR (APPEALS) 
Appeal against order of Assistant Director of Enforcement or Deputy Director of Enforcement can be filed with 
Special Director (Appeals) under section 17 within 45 days from the date on which the copy of the order made 
by the Adjudicating Authority is received by the aggrieved person. The Special Director (Appeals) can condone 
the delay in filing the appeal if he is satisfied that there was sufficient cause for not filing the appeal within the 
stipulated time. Special Director (Appeals) will hear the parties and then pass the order. Copy of the order shall 
be sent to the concerned parties and the Adjudicating Authority. 
APPEAL TO APPELLATE TRIBUNAL: 
Appeal against the order of Adjudicating Authority being senior to Assistant Director of Enforcement or Deputy 
Director of Enforcement or against the order of Special Director (Appeals) can be made to the Appellate Tribu-
nal for Foreign Exchange, 1999 within 45 days from the date on which the copy of the order was made by such 
Adjudicating Authority or Special Director (Appeals) is received by the aggrieved person. In this case also, the 
delay can be condoned by the Appellate Tribunal. In case of an appeal against the order imposing penalty, the 
applicant has to deposit the amount of such penalty with the authority prescribed by the Central Government. 
However, the Appellate Tribunal may waive such deposit to mitigate the likely hardship that may be caused to 
the appellant. After hearing of the appeal, the Appellate Tribunal shall pass the order. Tribunal is the final fact 
finding authority and no appeal lies against the facts determined by the Tribunal. 
Answer: 
Therefore, India Exports Ltd., can go for appeals as stated above. 

N11: A person aggrieved by an order made by the Special Director (Appeals) desires to file an appeal against 
the said order to the Appellate Tribunal but the period of limitation of 45 days as prescribed in Section 19(2) 
of the Foreign Exchange Management Act, 1999 has expired. Advise. 

Ans: 
Provision: [Relevant section 19 of the Foreign Exchange Management Act, 1999] 
Any person aggrieved by an order made by the Special Director (Appeals), may prefer an appeal to the Appel-
late Tribunal under Section 19 (1) of the Foreign Exchange Management Act, 1999. Every appeal under sub-
section (1) shall be filed within a period of forty-five days from the date on which a copy of the order made by 
the Special Director (Appeals) is received by the aggrieved person shall be in such form, verified in such man-
ner and be accompanied by such fee as may be prescribed. 
Provided that the Appellate Tribunal may entertain an appeal after the expiry of the said period of forty-five 
days if it is satisfied that there was sufficient cause for not filing it within that period. 

Prohibited CUT [Rule 3 read with Schedule I] 
N02: Mr. Ramesh of Nagpur wants to travel to Nepal and for this purpose proposes to draw Foreign Ex-
change. Specify. 
(i) Can Mr. Ramesh draw any Foreign Exchange for his journey? 
(ii) What are the purposes for which Foreign Exchange drawal is not allowed for Current Account Transac-

tion? 

Ans: 
Provision: [Relevant section 5 (Rule 3 read with Schedule I) of the Foreign Exchange Management Act, 1999] 
No. According to the rules, drawal of foreign exchange is not allowed for travel to Nepal or Bhutan. 

(a) Following are the transactions (current account) for which drawal of foreign exchange is prohibited. 
(i) Remittance out of lottery winnings. 
(ii) Remittance of income from racing/riding, etc., or any other hobby. 
(iii) Remittance for purchase of lottery tickets, banned/prescribed magazines, football pools, sweep-

stakes etc. 
(iv) Payment of commission on exports made towards equity investment in Joint Ventures/Wholly 

Owned Subsidiaries abroad of Indian companies. 
(v) Remittance of dividend by any company to which the requirement of dividend balancing is applica-

ble. 
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(vi) Payment of commission on exports under Rupee State Credit Route, except commission up to 10% 
of invoice value of exports of tea and tobacco. 

(vii) Payment related to “Call Back Services” of telephones. 
(viii) Remittance of interest income on funds held in Non-resident Special Rupee Scheme a/c. 

Other 
M16: Indian Software Ltd. seeks to export software to its client in Indonesia. In this regard - 
(i) Explain the procedure to be adopted for export of software under the Foreign Exchange Management 

Act, 1999 and also state the period within which export value is to be realised. 
(ii) Explain the position in case of delay in receipt of payment from its client. 

Ans:  
(i) Procedure for the export of the software under the FEMA, 1999 
1. Furnishing of declaration- In case of exports taking place through Customs manual ports, every exporter 

of goods or software in physical form or through any other form, either directly or indirectly, to any place 
outside India, other than Nepal and Bhutan, shall furnish to the specified authority, a declaration in one of 
the forms set out in the Schedule and supported by such evidence as may be specified, containing true 
and correct material particulars including the amount representing- 
a) the full export value of the goods or software; or 
b) if the full export value is not ascertainable at the time of export, the value which the exporter, hav-

ing regard to the prevailing market conditions expects to receive on the sale of the goods or the 
software in overseas market, and affirms in the said declaration that the full export value of goods 
(whether ascertainable at the time of export or not) or the software has been or will within the 
specified period be, paid in the specified manner. 

2. Execution of declaration- Declarations shall be executed in sets of such number as specified.  
3. Export of services without furnishing any declaration- In respect of export of services to which none of 

the Forms specified in these Regulations apply, the exporter may export such services without furnishing 
any declaration, but shall be liable to realise the amount of foreign exchange which becomes due or ac-
crues on account of such export, and to repatriate the same to India in accordance with the provisions of 
the Act, and these Regulations, as also other rules and regulations made under the Act. 

Period within which export value of goods/software to be realised. The amount representing the full export 
value of goods or software exported shall be realised and repatriated to India within twelve months from the 
date of export. 
For the purpose of this regulation, the “date of export” in relation to the export of software in other than phys-
ical form, shall be deemed to be the date of invoice covering such export. 
Provided: 
a. that where the goods are exported to a warehouse established outside India with the permission of the 

Reserve Bank, the amount representing the full export value of goods exported shall be paid to the au-
thorised dealer as soon as it is realised and in any case within fifteen months from the date of shipment of 
goods; 

b. Provided further that the Reserve Bank, or subject to the directions issued by that Bank in this behalf, the 
authorised dealer may, for a sufficient and reasonable cause shown, extend the said period of nine 
months or fifteen months, as the case may be. 

(ii) Delay in Receipt of Payment- Where in relation to goods or software export, which is required to be de-
clared on the specified Form, the specified period has expired and the payment therefore has not been made, 
the Reserve Bank may give to any person who has sold the goods or software or who is entitled to sell the 
goods or software or procure the sale thereof, such directions as appear to it to be expedient, for the purpose 
of securing,- 
(a) The payment thereof if the goods or software has been sold, and 
(b) The sale of goods and payment thereof, if goods or software has not been sold, or 
(c) Re-import thereof into India as the circumstances permit, within such period as the Reserve Bank may 

specify in this behalf: 
Provided that omission of the Reserve Bank to give directions shall not have the effect of absolving the person 
committing the contravention from the consequences thereof. 
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N13: Examine with reference to the Provisions of the Foreign Exchange Management Act, 1999 and the rules 
made thereunder whether foreign exchange can be drawn for the following purposes: 

(i) Mr. Gopal, a cine artist in India proposes to organize a cultural programme at Dubai and requires to 
draw foreign exchange US $ 1,00,000 for this purpose. 

(ii) Mr. Shah proposes to visit United States on a business tour and for this purpose he wants to draw for-
eign exchange US$ 40,000 for meeting expenses. 

Ans: 
Drawal of Foreign Exchange 
(i) Cultural programme: Foreign exchange for meeting expenses of cultural tour can be withdrawn by a per-

son after obtaining permission from the Government of India, Ministry of Human Resources Development 
(Department of Education and Culture) as prescribed in second schedule to the Foreign Exchange Man-
agement (Current Account Transactions) Rules, 2000. Hence, Mr. Gopal can withdraw US $ 1,00,000 after 
obtaining permission from the Government of India. 

(ii) Business tour: The type of payment envisaged is covered under Third Schedule to Foreign Exchange Man-
agement (Current Account Transactions) Rules, 2000. RBI allows withdrawal of $ 2,50,000 under Liberal-
ized remittance scheme for business tour. 

M14: Mr. V, a person of Indian origin and resident of USA desires to acquire two immovable properties in 
India comprising 
(i) a residential flat in Mumbai and 
(ii) a farm house on the outskirts of Mumbai. 

Explain the steps he has to take in this matter having regard to the provisions of FEMA, 1999. 
Ans: Permissible Transactions: Acquisition and transfer of immovable property in India by a person resident 
outside India is a permissible transaction under the Foreign Exchange Management (Permissible Capital Ac-
count Transactions) Regulations, 2000. 
Acquisition and transfer of property in India by a person of Indian origin 
A person of Indian origin resident outside India may acquire immovable property in India other than an agricul-
tural property, plantation, or a farm house. However, in case of acquisition of immovable property, payment of 
purchase price, if any, shall be made out of: 

i. funds received in India through normal banking channels by way of inward remittance from any place 
outside India, or 

ii. funds held in any non-resident account maintained in accordance with the provisions of the Foreign Ex-
change Management Act, 1999, and the regulations made by the Reserve Bank of India.  

Further, no payment of purchase price for acquisition of immovable property shall be made either by travel-
ler’s cheque or by currency notes of any foreign country or any mode other than those specifically permitted 
by this clause.  
Thus, by following the above steps as mentioned in the provisions of the Foreign Exchange Management Act, 
1999, and the Regulations made thereunder, Mr. V, a person of Indian origin and resident of USA (i.e. resident 
outside India): 
iii. can acquire a residential flat in Mumbai and  
iv. cannot acquire a farmhouse on the outskirts of Mumbai. 

M15: (i) ABC Limited, a foreign company failed to deliver some desired documents to the Registrar of Com-
panies as required under Section 380 of the Companies Act, 2013. 
State the provisions of penalty prescribed under the said Act, which can be levied on ABC Limited for its fail-
ure. 
(ii) Mr. Rohan, an Indian Resident individual desires to obtain Foreign Exchange for the following purposes: 
(A) US$ 1,20,000 for studies abroad on the basis of estimates given by the foreign university. 
(B) Gift Remittance amounting US$ 10,000. 
Advise him whether he can get Foreign Exchange and if so, under what condition(s)? 

Ans: 
Provision: [Relevant section 380 of the Companies Act, 2013] 
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If a foreign company fails to deliver documents to the Registrar of Companies as required under section 380 of 
the Companies Act, 2013, the foreign company shall be punishable with a fine which shall be not less than Rs 
1,00,000 but which may extend to Rs 3,00,000 and in the case of a continuing offence, with an additional fine 
which may extend to Rs 50,000 for every day after the first during which the contravention continues. Also, 
every officer of the foreign company who is in default shall be punishable with an imprisonment for a term 
which may extend to six months or with a fine which shall not be less than Rs 25,000 but which my extend to 
Rs 5,00,000 or with both. The penalty is provided in section 392 and thus ABC Ltd. is liable for the contraven-
tion of section 380 of the Act. 
(ii) (A) Remittance of Foreign Exchange for studies abroad: Foreign exchange may be released for studies 
abroad up to a limit of US $ 1,00,000 per academic year or the estimates from the institute abroad, whichever 
is higher without any permission from the RBI. Above this limit, RBI’s prior approval is required. In this case 
since US $ 1,20,000 is required on the basis of estimates of the institute abroad, permission of the RBI is not 
required. 
(B) Gift remittance exceeding US $ 10,000: Under the provisions of Section 5 of FEMA 1999, certain Rules have 
been made for drawal of foreign exchange for current account transactions. Gift remittance is a current ac-
count transaction. In the present case, since the amount is to be gifted by a resident individual, Mr. Rohan, 
there is no need for any permission from the RBI. Under the Liberalised Remittance Scheme, Gifts / Donation 
are now allowed up to US $ 2,50,000 for resident individuals. Therefore, Resident individuals can remit up to 
US $ 2,50,000 either for gift or for donation or for any other permitted current account and capital account 
transactions under the Liberalized Remittance Scheme. However, the remittance should not exceed US $ 
2,50,000 during a particular financial year. 
Hence in the present case, since the amount to be gifted by Mr. Rohan, an Indian Resident Individual is less 
than US $ 2,50,000, there is no need for any permission from the Reserve Bank of India. 

PM: French Manufacturing Company desirous of setting up its branch office at Pune seeks your advice on the 
objects for which the company may be allowed to set up the desired branch office. Advise the company 
about the procedure as required under the Foreign Exchange Management Act, 1999 to be followed in this 
regards 

Ans: 
Setting up a branch office at Pune by a French company – Objects and the procedure under the FEMA, 1999: 
Since setting up a branch office by a foreign company in India involves foreign exchange, permission of RBI is 
required. Following are the objects for which RBI permits companies engaged in manufacturing and trading 
activities abroad to set up Branch Office in India: 
1. To represent the parent company/other foreign companies in various matters in India e.g. acting as buy-

ing/selling agents in India. 
2. To conduct research work in the area in which the parent company is engaged. 
3. To undertake export and import trading activities. 
4. To promote possible technical and financial collaborations between the Indian companies and overseas 

companies. 
5. Rendering professional or consultancy services. 
6. Rendering services in information technology and development of software in India. 
7. Rendering technical support to the products supplied by the partner/group companies. 

Steps / procedure: 
1. Foreign company can set up Branch Offices in India after obtaining approval from RBI. 
2. The office can act as a channel of communication between Head Office abroad and parties in India. It is 

not allowed to undertake any business activity in I dia and cannot earn any income in India. Expenses of 
such offices are to be met entirely through inward remittances of foreign exchange from the Head Office 
abroad. 

3. Permission to set up such office is initially granted for a period of 3 years and this may be extended from 
time to time by the Regional Office in whose jurisdiction the office is set up. 

4. The representative office will have to file an annual activity certificate etc. from a Chartered Accountant to 
the concerned Regional Office of the RBI. 

5. Application is required to be made in Form FNC-1. 
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Sec 7: Initiation of corporate insolvency resolution process by financial creditor 

RTP N17: State the manner of initiation of corporate insolvency resolution process by financial creditor under 
the Insolvency and Bankruptcy Code, 2016. 

Ans: 
Provision: [Section 7 of the Insolvency and Bankruptcy Code, 2016] 
Initiation of corporate insolvency resolution process by financial creditor. 
This Section state the manner of initiation of corporate insolvency resolution process by financial creditor. Ac-
cording to the provision, a financial creditor either by itself or jointly with other financial creditors may file an 
application against a corporate debtor before the Adjudicating Authority (Tribunal) when a default has occurred. 
The financial creditor shall, along with the application furnish the following information’s— 
(a) Filing of application before adjudicating authority:  
  (i) A financial creditor either by itself or jointly with other financial creditors other financial creditors, or any 
other person on behalf of the financial creditor, as may be notified by the Central Government (IBC 2018) 
may file an application for initiating corporate insolvency resolution process against a corporate debtor before 
the Adjudicating Authority when a default has occurred.  
(ii) A default includes a default in respect of a financial debt owed not only to the applicant financial creditor 
but to any other financial creditor of the corporate debtor.  

(b) Furnishing of information:  
  The financial creditor shall, along with the application furnish—  
(i) record of the default recorded with the information utility or such other record or evidence of default as may 
be specified;  

  (ii) the name of the resolution professional proposed to act as an interim resolution professional; and  
  (iii) any other information as may be specified by the Board.  
(c) Time period for determination of default:  
The Adjudicating Authority shall, within fourteen days of the receipt of the application, ascertain the existence of 
a default from the records of information utility or on the basis of other evidence furnished by the financial cred-
itor.  
(d) Order:  
Where the Adjudicating Authority is satisfied that -  
 (i) A default has occurred and the application is complete and there is no disciplinary proceeding pending 
against the proposed resolution professional, it may, by order, admit such application; or  
(ii) Default has not occurred or the application is incomplete or any disciplinary proceeding is pending against 
the proposed resolution professional, it may, by order, reject such application:  

Provided that the Adjudicating Authority shall, before rejecting the application, give a notice to the applicant to 
rectify the defect in his application within seven days of receipt of such notice from the Adjudicating Authority.  
(e) Commencement of corporate insolvency resolution process:  
The corporate insolvency resolution process shall commence from the date of admission of the application. 
(f) Communication of Order:  
The Adjudicating Authority shall communicate—  
  (i) The order to the financial creditor and the corporate debtor;  
  (ii) The order to the financial creditor, within seven days of admission or rejection of such application, as the 
case may be.  

Sec 10: Admission/rejection of application 
10 N17: Nature India Ltd. filed a petition under Insolvency and Bankruptcy Code, 2016 with National Company 
Law tribunal against Tulip limited and the petition was admitted. After that, Nature India Limited wanted to 
withdraw the petition based on a settlement arrived between the parties. Whether it is permissible to with-
draw the petition after it has been admitted? Decide 
Explain the rules relating to the admission and rejection of application by an adjudicating authority under In-
solvency and Bankruptcy Code, 2016. 

Ans: 
Provision: [Section 10 of the Insolvency and Bankruptcy Code, 2016] 
Admission/rejection of application:  
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The Adjudicating Authority shall, within a period of fourteen days of the receipt of the application, by an order—  
(i) admits the application, if it is complete and no disciplinary proceeding is pending against the proposed reso-

lution professional (IBC 2018); 
(ii) rejects the application, if it is incomplete or any disciplinary proceeding is pending against the proposed 

resolution professional (IBC 2018) 
Provided that Adjudicating Authority shall, before rejecting an application, gives a notice to the applicant to rec-
tify the defects in his application within seven days from the date of receipt of such notice from the Adjudicating 
Authority. 

Sec 11: Persons not entitled to make application 
RTP N17: State the circumstances when persons are not entitled to make an application to initiate corporate 
insolvency resolution process.  
Suppose a corporate debtor has committed a default and is undergoing a corporate insolvency resolution pro-
cess. A corporate applicant Mr. X thereof files an application for initiating corporate insolvency resolution 
process with an Adjudicating Authority. State whether he (Mr. X) is entitled to make an application to initiate 
corporate insolvency resolution process? 

Ans: 
Provision: [Section 11 of the Insolvency and Bankruptcy Code, 2016] 
Persons not entitled to make application: 
The following persons shall not be entitled to make an application to initiate corporate insolvency resolution 
process - 
(a) a corporate debtor undergoing a corporate insolvency resolution process; or 
(b) a corporate debtor having completed corporate insolvency resolution process twelve months preceding the 

date of making of the application; or 
(c) a corporate debtor or a financial creditor who has violated any of the terms of resolution plan which was 

approved twelve months before the date of making of an application under this Chapter; or 
(d) a corporate debtor in respect of whom a liquidation order has been made. 

In this section, a corporate debtor includes a corporate applicant in respect of such corporate debtor. [Section 
11] 
Answer:  
As per the facts corporate applicant Mr. X seems to be a separate individual and not a corporate applicant in 
respect of such corporate debtor who is undergoing a corporate insolvency resolution process. So he shall be 
entitled to make an application to initiate corporate insolvency resolution process. 

Sec 12: Time-limit for completion of insolvency resolution process 
Module: Is there any time limit for completion of the Insolvency Resolution Process? 

Ans: 
Provision: [Section 12 of the Insolvency and Bankruptcy Code, 2016] 
Section 12 of the Code states that any Insolvency Resolution Process shall be completed within a period of one 
hundred and eighty days from the date of admission of the application to initiate the process. 
The resolution professional shall file an application to the National Company Law Tribunal (NCLT) to extend the 
period of the corporate insolvency resolution process beyond 180 days, if instructed to do so by a resolution 
passed at a meeting of the committee of creditors by vote of 66% of the voting shares. (IBC 2018). 
On receipt of an application, if National Company Law Tribunal (NCLT) is satisfied that the subject matter of the 
case is such that corporate insolvency resolution process cannot be completed within 180 days, it may order ex-
tend the duration but not exceeding 90 days. Extension can only be granted once. 
 

Module: What is a Resolution plan? 

Ans: 
Provision: [Regulation 30 of the Insolvency and Bankruptcy Code, 2016] 
A resolution plan is a proposal agreed to by the Debtors and Creditors of an entity in a collective mechanism to 
propose a time bound solution to resolve the situation of insolvency. 
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As per Section 30, the Insolvency Resolution Professional (IRP) within the prescribed time i.e. 180 days or in case 
of extension 270 days, where Fast Track Resolution within 90 days or in case of extension 135 days, is required 
to submit the Resolution Plan to Adjudicating Authority (NCLT) prepared by the Resolution applicant on the basis 
of information memorandum. 
The Resolution Plan should provide for: 
(i) payment of insolvency resolution costs; 
(ii) repayment of the debts to operational creditors; 
(iii) management of affairs of the Company after approval of the resolution plan; 
(iv) implementation and supervision of the resolution plan; 
(v) does not contravene provisions of the law for the time being in force; and 
(vi) conforms to such other requirement as may be specified by the Board. 

Sec 14: Moratorium 

Module: After commencement of Corporate Insolvency Resolution, NCLT declared Moratorium against the 
corporate debtor. Within a month of declaration, corporate debtor disposed of his property. State validity of 
the act of corporate debtor. 

Ans:  
Provision: [Section 14 of the Insolvency and Bankruptcy Code, 2016] 
Moratorium means after the commencement of corporate insolvency resolution, a calm period for 180 days is 
declared, during which all suits and legal proceedings etc. against the Corporate Debtor are kept in abeyance to 
give time to the entity to resolve its status.  
According to the Section 14 of the Code, on the insolvency commencement date, the Adjudicating Authority 
shall by order, declare moratorium prohibiting all of the following acts- 

i. the institution of suits or continuation of pending suits or proceedings against the corporate debtor includ-
ing execution of any judgment, decree or order in any court of law, tribunal, arbitration panel or other au-
thority; 

ii. transferring, encumbering, alienating or disposing of by the corporate debtor any of its assets or any legal 
right or beneficial therein; 

iii. any action to foreclose, recover or enforce any security interest created by the corporate debtor in respect 
of its property including any action under the Securitisation and Reconstruction of Financial Assets and En-
forcement of Security Interest Act, 2002. 

iv. The recovery of any property by an owner or lesser where such property is occupied by or in the posses-
sion of the corporate debtor. 

The supply of essential goods or services to the corporate debtor as may be specified shall not be terminated or 
suspended or interrupted during moratorium period. 
The order of moratorium shall have effect from the date of such order till the completion of the corporate insol-
vency resolution process. Provided that where at any time during the corporate insolvency resolution process 
period, if Adjudicating authority approves the resolution plan or passes an order for liquidation of corporate 
debtor, the moratorium shall cease to have effect from the date of such approval or liquidation order. 
Answer:  
Any transaction/disposal/ of any assets of Corporate Debtor during the moratorium period which is 180 days 
from date of commencement of corporate insolvency resolution, is prohibited. So such an act of corporate 
debtor is not valid. 

Module: Mr. Z was continuing as Interim resolution professional (IRP) in XY company. The committee of credi-
tors by majority vote of financial creditors proposed to appoint Mr. Final as Resolution professional (RP) of 
the XY & Co. The said proposal was confirmed by the Board after the 10 days. State whether Mr. Final is ap-
pointed as Resolution professional. 

Ans: 
Provision: [Section 22 of the Insolvency and Bankruptcy Code, 2016] 
The Committee of Creditors in the first meeting by majority vote of not less than 66% of the Voting Share of the 
Financial Creditors either: 

1. Resolve to appoint the interim resolution professional as a Resolution Professional, or 
2. To replace the interim resolution professional by another resolution professional. 
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If the Board does not confirm the name of the proposed resolution professional within 10 days of the receipt of 
the name of the proposed resolution professional, the Adjudicating Authority shall direct the interim resolution 
professional to continue as the resolution professional until such time as the Board confirms the appointment of 
the proposed resolution professional. 
Answer:  
No, as per the Code, if Board does not confirm the proposed name as RP within 10 days of receipt of proposal, 
the Adjudicating authority shall direct IRP to continue as RP for such time as the Board would have confirmed for 
the appointment of Proposed RP. 

Module: What is the effect of order of moratorium? 

Ans: 
Provision: [Section 14 of the Insolvency and Bankruptcy Code, 2016] 
Moratorium means after the commencement of corporate insolvency resolution, a calm period for 180 days is 
declared, during which all suits and legal proceedings etc. against the Corporate Debtor are kept in abeyance to 
give time to the entity to resolve its status.  
According to the Section 14 of the Code, on the insolvency commencement date, the Adjudicating Authority 
shall by order, declare moratorium prohibiting all of the following acts- 

i. the institution of suits or continuation of pending suits or proceedings against the corporate debtor in-
cluding execution of any judgment, decree or order in any court of law, tribunal, arbitration panel or 
other authority; 

ii. transferring, encumbering, alienating or disposing of by the corporate debtor any of its assets or any legal 
right or beneficial therein; 

iii. any action to foreclose, recover or enforce any security interest created by the corporate debtor in respect 
of its property including any action under the Securitisation and Reconstruction of Financial Assets and En-
forcement of Security Interest Act, 2002. 

iv. The recovery of any property by an owner or lesser where such property is occupied by or in the posses-
sion of the corporate debtor. 

The supply of essential goods or services to the corporate debtor as may be specified shall not be terminated or 
suspended or interrupted during moratorium period. 
The order of moratorium shall have effect from the date of such order till the completion of the corporate insol-
vency resolution process. Provided that where at any time during the corporate insolvency resolution process 
period, if Adjudicating authority approves the resolution plan or passes an order for liquidation of corporate 
debtor, the moratorium shall cease to have effect from the date of such approval or liquidation order. 

Other 
Module: Committee of creditors approved the resolution plan with respect to the management of affairs of 
the company by more than 50% of voting share of the financial creditors. State whether decision given on the 
resolution plan is binding on the corporate debtors and all its creditors? 

Ans:  
Provision: [Section 22-31 of the Insolvency and Bankruptcy Code, 2016] 
The Resolution Professional shall prepare an Information Memorandum which shall contain information for pre-
paring resolution plan. 
Resolution Professional shall provide access of the following to a resolution applicant in order to prepare the 
Resolution Plan: 

a. Financial position of Corporate debtor 
b. Information required by applicant for resolution plan 
c. Other matters pertaining to corporate debtor 

Resolution Professional shall examine the resolution plan and submit the same to Committee of Creditors for its 
approval. 
The Resolution Plan shall be approved by the Committee of Creditors by a vote of not less than 66% of voting 
share of the Financial Creditor. 
Answer:  
No, as per the Code, the resolution plan shall be approved by the committee of creditors by vote of not less than 
66% of voting share of the financial creditors. Resolution plan was not passed by majority. 
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Module: When will the provisions of insolvency and liquidation of corporate persons be applicable on a corpo-
rate person? 

Ans: 
Provision: [Section 4 of the Insolvency and Bankruptcy Code, 2016] 
Under Section 3(12) of the Code says that, default means non-payment of debt when whole or any part or in-
stalment of amount of debt has become due and payable and is not repaid by the debtor or the corporate debt-
or. 
The provisions relating to the insolvency and liquidation of corporate debtors shall be applicable only when the 
amount of the default is one lakh rupees or more. However, the Central Government may, by notification, speci-
fy the minimum amount of default of higher value which shall not be more than one crore rupees. 

Module: Who may initiate corporate insolvency process against a corporate person? 

Ans: 
Provision: [Section 6 of the Insolvency and Bankruptcy Code, 2016] 
The corporate insolvency process may be initiated against any defaulting corporate debtor by - 
(a) Financial creditor, 
(b) Operational creditor, or 
(c) Corporate debtor itself. 

Module: What is the Insolvency Resolution Process for financial creditors? 

Ans: 
Provision: [Section 7 of the Insolvency and Bankruptcy Code, 2016] 
Initiation of corporate insolvency resolution process by Financial Creditor 
(a) Filing of application before adjudicating authority:  

1. A financial creditor either by itself or jointly with other financial creditors other financial creditors, or any 
other person on behalf of the financial creditor, as may be notified by the Central Government (IBC 2018) 
may file an application for initiating corporate insolvency resolution process against a corporate debtor 
before the Adjudicating Authority when a default has occurred.  

2.  A default includes a default in respect of a financial debt owed not only to the applicant financial creditor 
but to any other financial creditor of the corporate debtor.  

(b) Furnishing of information:  
The financial creditor shall, along with the application furnish—  

1. Record of the default recorded with the information utility or such other record or evidence of default as 
may be specified;  

2.   The name of the resolution professional proposed to act as an interim resolution professional; and  
3. Any other information as may be specified by the Board.  

(c) Time period for determination of default:  
The Adjudicating Authority shall, within fourteen days of the receipt of the application, ascertain the existence of 
a default from the records of information utility or on the basis of other evidence furnished by the financial cred-
itor.  
(d) Order:  
Where the Adjudicating Authority is satisfied that -  

1. a default has occurred and the application is complete and there is no disciplinary proceeding pending 
against the proposed resolution professional, it may, by order, admit such applicantion; or  

2. default has not occurred or the application is incomplete or any disciplinary proceeding is pending against 
the proposed resolution professional, it may, by order, reject such application:  

Provided that the Adjudicating Authority shall, before rejecting the application, give a notice to the applicant to 
rectify the defect in his application within seven days of receipt of such notice from the Adjudicating Authority.  
(e) Commencement of corporate insolvency resolution process:  
The corporate insolvency resolution process shall commence from the date of admission of the application. 
(f) Communication of Order:  
The Adjudicating Authority shall communicate—  

1. The order to the financial creditor and the corporate debtor;  
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2. The order to the financial creditor, within seven days of admission or rejection of such application, as the 
case may be.  

Module: What is the Insolvency Resolution Process for operational creditors? 

Ans: 
Provision: [Section 9 of the Insolvency and Bankruptcy Code, 2016] 
Initiation of corporate insolvency resolution process by Operational Creditor 
(a) Filing of application by operational creditor:  
After the expiry of the period of ten days from the date of delivery of the notice or invoice demanding payment, 
if the operational creditor does not receive payment from the corporate debtor or notice of the dispute, the op-
erational creditor may file an application before the Adjudicating Authority for initiating corporate insolvency 
resolution process.  
(b) Providing of documents/ information:  
The operational creditor shall, along with the application furnish the following documents—  
 (i) a copy of the invoice demanding payment or demand notice delivered by the operational creditor to the cor-
porate debtor;  

 (ii) an affidavit to the effect that there is no notice given by the corporate debtor relating to a dispute of the un-
paid operational debt;  

 (iii) a copy of the certificate from the financial institutions maintaining accounts of the operational creditor con-
firming that there is no payment of an unpaid operational debt by the corporate debtor if available;  

 (iv) a copy of any record with information utility confirming that there is no payment of an unpaid operational 
debt by the corporate debtor, if available; and (IBC, 2018)  

 (v) any other proof confirming that there is no payment of an unpaid operational debt by the corporate debtor 
or such other information, as may be prescribed. (IBC, 2018)  

(c) An operational creditor proposes for an interim resolution professional during resolution process:  
An operational creditor initiating a corporate insolvency resolution process, may propose a resolution profes-
sional to act as an interim resolution professional.  
(d) Order of an adjudicating authority:  
The Adjudicating Authority shall, within fourteen days of the receipt of the application, by an order -  
(i) Admit the application and communicate such decision to the operational creditor and the corporate debtor if  
 1. The application made is complete;  
 2. There is no repayment of the unpaid operational debt;  
 3. The invoice or notice for payment to the corporate debtor has been delivered by the operational creditor;  
 4. No notice of dispute has been received by the operational creditor or there is no record of dispute in the in-
formation utility; and  
 5. There is no disciplinary proceeding pending against any resolution professional proposed, if any.  
(ii) Reject the application and communicate such decision to the operational creditor and the corporate debtor, 
if - 
 1. The application made is incomplete;  
 2. There has been repayment of the unpaid operational debt;  
 3. The creditor has not delivered the invoice or notice for payment to the corporate debtor;  
 4. Notice of dispute has been received by the operational creditor or there is a record of dispute in the infor-

mation utility; or  
 5. Any disciplinary proceeding is pending against any proposed resolution professional:  
 6. Provided that Adjudicating Authority, shall before rejecting an application which is incomplete, gives a notice 

to the applicant to rectify the defect in his application within seven days of the date of receipt of such notice 
from the adjudicating Authority.  

(e) Commencement of insolvency resolution process:  
The corporate insolvency resolution process shall commence from the date of admission of the application. 

Module: What are the eligibility criteria for appointment of an Insolvency Professional as a Resolution Profes-
sional for a corporate insolvency resolution process? 

Ans: 
Provision: [Regulation 3 of the Insolvency and Bankruptcy Code, 2016] 
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An insolvency professional shall be eligible for appointment as a resolution professional for a corporate insol-
vency resolution process if he and all partners and directors of the insolvency professional entity of which he is 
partner or director are independent of the corporate debtor i.e., 

 He is eligible to be appointed as an independent director on the board of the corporate debtor u/s 149 of 
the Companies Act, 2013, where the corporate debtor is a company. 

 He is not a related party of the corporate debtor. 

 He is not an employee or proprietor or a partner of a firm of auditors or company secretaries in practice or 
cost auditors of the corporate debtor in the last three financial years. 

 He is not an employee or proprietor or a partner of a legal or consulting firm that has or had any transaction 
with the corporate debtor amounting to ten per cent or more of the gross turnover of such firm in the last 
three financial years. 

Module: What is the procedure of Corporate Insolvency Resolution Process for a Corporate Applicant? 

Ans: 
Provision: [Section 10 of the Insolvency and Bankruptcy Code, 2016] 
(a) Commission of default:  
Where a corporate debtor has committed a default, the corporate applicant thereof may file an application for 
initiating corporate insolvency resolution process with the Adjudicating Authority.  
(b) Furnishing of information:  
The corporate applicant shall, along with the application, furnish: (IBC, 2018)  
     1. The information relating to its books of account and such other documents for such period as may be speci-

fied. 
     2.  The information relating to the resolution professional proposed to be appointed as an interim resolution 

professional; and  
     3.  The special resolution passed by shareholders of the corporate debtor or the resolution passed by at least 

three-fourth of the total number of partners of the corporate debtor, as the case may be, approving filing of 
the application  

(c) Admission/rejection of application:  
The Adjudicating Authority shall, within a period of fourteen days of the receipt of the application, by an order—  

(i) Admits the application, if it is complete and no disciplinary proceeding is pending against the proposed 
resolution professional (IBC 2018); or  

    (ii) Rejects the application, if it is incomplete or any disciplinary proceeding is pending against the proposed 
resolution professional (IBC 2018):  

Provided that Adjudicating Authority shall, before rejecting an application, gives a notice to the applicant to rec-
tify the defects in his application within seven days from the date of receipt of such notice from the Adjudicating 
Authority.  
(d) Commencement of insolvency resolution process:  
The corporate insolvency resolution process shall commence from the date of admission of the application un-
der sub-section (4) of this section.  

Module: When can a corporate person initiate voluntary liquidation process? 

Ans: 
Provision: [Section 59 of the Insolvency and Bankruptcy Code, 2016] 
Section 59 of the Code empowers a corporate person intending to liquidate itself voluntarily if it has not com-
mitted any default to initiate voluntary liquidation proceedings under the provisions of this Code. Any corporate 
person registered as a company shall meet the following conditions to initiate a voluntary liquidation process:- 
1. A declaration from majority of the directors of the company verified by an affidavit stating that - 

a. They have made a full inquiry into the affairs of the company and have formed an opinion that  either 
the company has no debts or that it will be able to pay its debts in full from the proceeds of assets to 
be sold in the voluntary liquidation; and 

b. That the company is not being liquidated to defraud any person. 
2. The declaration shall be accompanied with the following documents, namely: 

a. Audited financial statements and a record of business operations of the company for the previous two 
years or for the period since its incorporation, whichever is later; 
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b. A report of the valuation of the assets of the company, if any, prepared by a registered valuer. 
3. After making the declaration the corporate debtor shall within four weeks - 

a.  a special resolution of the members of the company in a general meeting requiring the company to be 
liquidated voluntarily and appointing an insolvency professional to act as the liquidator; or  

b. a resolution of the members of the company in a general meeting requiring the company to be liqui-
dated voluntarily as a result of expiry of the period of its duration, if any, fixed by its articles, or  

c. on the occurrence of any event in respect of which the articles provide that the company shall be dis-
solved, as the case may be and appointing an insolvency professional to act as the liquidator:  

Provided that the company owes any debt to any person, creditors representing two thirds in value of the debt 
of the company shall approve the resolution passed under sub-clause (c) within seven days of such resolution. 
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Sec 7: Prohibition to transfer Foreign Contribution to other Person 
Module: X, is an association having registration to transfer the Foreign Contribution received by it to another 
organization? Is the valid act of X? If yes, then what is the process to do so? Is there any restriction on transfer 
of funds to other organisations? 

Ans: 
Provision: [Relevant Section 7 of FCRA, 2010 read with rule 24 of the FCRR, 2011] 
Yes X can transfer the Foreign Contribution received by it to another organization as section 7 of FCRA, 2010. 
According to the provision no person who – 

 is registered and granted a certificate or has obtained prior permission under this Act; and 

 receives any foreign contribution, shall not transfer such foreign contribution to any other person unless 
such other person is also registered and had been granted the certificate or obtained the prior permission 
under this Act: 

Provided that such person may transfer, with the prior approval of the Central Government, a part of such for-
eign contribution to any other person who has not been granted a certificate or obtained permission under this 
Act in accordance with the rules made by the Central Government. 
Rule 24 of FCRR, 2011, prescribes the procedure for transferring foreign contribution to any unregistered person 
as under: 
(1) A person who has been granted a certificate of registration or prior permission under section 11 and in-

tends to transfer part of the foreign contribution received by him to a person who has not been granted a 
certificate of registration or prior permission under the Act, may transfer such foreign contribution to an ex-
tent not exceeding ten per cent of the total value thereof and for this purpose, make an application to the 
Central Government in the prescribed Form (FC-10). 

(2) Every application made under sub-rule (1) shall be accompanied by a declaration to the effect that- 
a) the amount proposed to be transferred during the financial year is less than ten per cent of the total 

value of the foreign contribution received by him during the financial year; 
b) the transferor shall not transfer any amount of foreign contribution until the Central Government ap-

proves such transfer. 
(3) A person who has been granted a certificate of registration or prior permission under section 11 shall not be 

required to seek the prior approval of the Central Government for transferring the foreign contribution re-
ceived by him to another person who has been granted a certificate of registration or prior permission un-
der the Act provided that the recipient has not been proceeded against under any of the provisions of the 
Act. 

(4) Both the transferor and the recipient shall be responsible for ensuring proper utilisation of the foreign con-
tribution so transferred and such transfer of foreign contribution shall be reflected in the returns in Form to 
be submitted by both the transferor and the recipient." 

 

Sec 14: Cancellation of Certificate 
Module: State under what circumstances Government can cancel the certificate of registration granted to a 
person under FCRA? 

Ans: 
Provision: [Relevant Section 14 of the FCRA] 
Yes. As per section 14 of the FCRA, Central Government may cancel the certificate, after carrying out an inquiry, 
on the following grounds – 
(a) the holder of the certificate has made an incorrect/false statement in the application for the grant of regis-

tration or renewal; or 
(b) the holder of the certificate has violated any of the terms and conditions of the certificate or renewal 

thereof; or 
(c) in the opinion of the Central Government, it is necessary in the public interest to cancel the certificate; or 
(d) the holder of the certificate has violated any of the provisions of this Act or rules or order made thereunder; 

or 
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(e) if the holder of the certificate has not been engaged in any reasonable activity in its chosen field for the 
benefit of the society for two consecutive years or has become defunct. 

In any person whose certificate has been cancelled under this section shall not be eligible for registration or 
grant of prior permission for a period of three years from the date of cancellation of such certificate. 

Other 
Module: Can foreign contribution be received in and utilised from multiple Bank Accounts? 

Ans: 
The foreign contribution should be received only in the exclusive single foreign contribution account of a Bank 
(also called designated FC account), as mentioned in the order for registration or prior permission granted and 
should be separately maintained by the associations. However, one or more accounts (called Utilization Ac-
count) in one or more banks may be opened by the association for ‘utilising’ the foreign contribution after it has 
been received in the designated FCRA bank account, provided that no funds other than that foreign contribution 
shall be received or deposited in such account or accounts and in all such cases, intimation is to be given online 
within 15 days of opening of such account.  
 

Module: Can c with the help of foreign contributions be acquired in the name of the Mr Ram, an office bearers 
of the association? 

Answer 
No. Every asset purchased with foreign contribution should be acquired and possessed in the name of the asso-
ciation since an association has a separate legal entity distinct from its members. 
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Sec 2: DEFINITION 

N10,N12,N16: Explain Asset Reconstruction, Financial Assets under the Securitization and Reconstruction of 
Financial Assets Enforcement of Security and Interest Act 2002. 
PM: What do you understand by asset reconstruction under the SARFAESI Act, 2002? 
PM: What are financial assets? 
PM: What are non-performing asset? 

Ans: 
Provision: [Relevant section 2 of SARFAESIA, 2002 is as follows] 
Asset Reconstruction [Sec 2(b)] 
"Asset reconstruction" means acquisition by any securitization company or reconstruction company of any 
right or interest of any bank or financial institution in any financial assistance for the purpose of realisation of 
such financial assistance. 
Financial Asset [Sec 2(l)] 
"Financial asset" means debt or receivables and includes-- 
a. a claim to any debt or receivables or part thereof, whether secured or unsecured; or 
b. any debt or receivables secured by, mortgage of, or charge on, immovable property; or 
c. a mortgage, charge, hypothecation or pledge of movable property; or 
d. any right or interest in the security, whether full or part underlying such debt or receivables; or 
e. any beneficial interest in property, whether movable or immovable, or in such debt, receivables, whether 

such interest is existing, future, accruing, conditional or contingent; or 
f. any financial assistance. 

Non-Performing Asset [Sec 2(o)] 
"Non-performing asset" means an asset or account of a borrower, which has been classified by a bank or finan-
cial institution as sub-standard, doubtful or loss asset,-- 
a. in case such bank or financial institution is administered or regulated by any authority or body established, 

constituted or appointed by any law for the time being in force, in accordance with the directions or 
guidelines relating to assets classifications issued by such authority or body; 

b. in any other case, in accordance with the directions or guidelines relating to assets classifications issued by 
the Reserve Bank. 

N11, M13: Explain briefly the concept of "Securitization" under the provisions of the Securitization and Re-
construction of Financial Assets and Enforcement of Security Interest Act, 2002. 

Ans: 
Provision: [Relevant Section 2 of SARFAESI Act, 2002] 
The Securitisation and Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002 came 
into force in June, 2002. The preamble of the Act says that this Act has been enacted to regulate securitisation 
and reconstruction of financial assets and enforcement of security interest and for matters connected there-
with or incidental thereto. 
The legal framework for securitisation in India emerged to promote the setting up of asset reconstruc-
tion/securitisation companies, which are supposed to take over the Non-Performing Assets (NPA) accumulated 
with the banks and public financial institutions. The Act provides special powers to lenders and securitization/ 
asset reconstruction companies, to enable them to take over assets of borrowers without first resorting to 
courts. 
Note: The concept of securitisation may also be explained by following two approaches: 
Approach 1. Securitisation: Securitisation means acquisition of financial assets by any securitization company 
or reconstruction company from any originator, whether by raising of funds by such securitisation company or 
reconstruction company from qualified institutional buyers by issue of security receipts representing undivided 
interest in such financial assets or otherwise [Section 2(z)]. 
Banks/Financial Institution (known as originators) give loans secured by properties to original borrowers. These 
loans or receivables are known as financial assets [Sec.2(i)]. These financial assets are acquired by securitiza-
tion company or reconstruction company (known as special purpose vehicles-SPV). The SPV issues security re-
ceipts which are distributed to investors (i.e. qualified institutional buyers). The SPV pays the bank/financial 
institution for the assets purchased with the proceeds from the sale of securities. 
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In short, securitization is a method adopted by banks/financial institutions for raising funds by way of selling 
receivables for money. These receivables are illiquid because these are non-performing assets. 
Approach 2. Securitisation: 

 
N11: Explain briefly the procedure relating to enforcement of security interest under SARFAESI Act, 2002. 
M14: Explain the meaning of the terms “non-performing asset" and “asset reconstruction” used in the 
SARFAESI Act, 2002. 

Ans: 
Provision: [Section 2 of SARFAESI Act, 2002] 
"Non-performing asset" means an asset or account of a borrower, which has been classified by a bank or finan-
cial institution as sub-standard, doubtful or loss asset,-- 

a. in case such bank or financial institution is administered or regulated by any authority or body estab-
lished, constituted or appointed by any law for the time being in force, in accordance with the direc-
tions or guidelines relating to assets classifications issued by such authority or body; 

b. in any other case, in accordance with the directions or guidelines relating to assets classifications issued by 
the Reserve Bank. 

 “Asset reconstruction” means acquisition by any securitisation company or reconstruction company of any 
right or interest of any bank or financial institution in any financial assistance for the purpose of realization of 
such financial assistance. [Section 2(b) of SARFAESI Act, 2002] 

Sec 4: Cancellation of Certificate of Registration 

M11: RST Ltd. is a securitization and reconstruction company under SRFAESI Act, 2002. The certificate of reg-
istration granted to it was cancelled. State the authority which can cancel the registration and the right of 
RST Ltd. against such cancellation. 

Ans : 
Provision: [Relevant section 4 of SARFAESIA, 2002 is as follows] 
Authority which can cancel certificate: The Reserve Bank may cancel a certificate of registration granted to a 
securitization company or a reconstruction company. 
Appeal against order of cancellation: 
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A securitization company or reconstruction company  
 aggrieved by the order of cancellation of certificate of registration  
 may prefer an appeal,  
 within a period of 30 days from the date on which such order of cancellation is communicated to it,  
 To the Central Government. 

Explanation & Answer: 
In the given case; if RST Ltd., is holding investments of qualified institutional buyers at the time of cancellation 
of certificate of registration, it shall be deemed to be a Securitisation and reconstruction company until it re-
pays the entire investments held by it, together with interest if any, within such period as may be specified by 
the Reserve Bank. 

RTP 13,14,16,: RST Ltd. is a securitization and reconstruction company under SRFAESI Act, 2002. The certifi-
cate of registration granted to it was cancelled. State the authority which can cancel the registration and the 
right of RST Ltd. against such cancellation. 

Ans: 
Provision: [Sections 4 of SARFAESI Act, 2002] 
Cancellation of Certificate of Registration under SRFAESI Act, 2002: The Reserve Bank of India may cancel a 
certificate of registration granted to a securitisation and reconstruction company for the reasons stated in Sec-
tion 4 of SRFAESI Act, 2002. 
RST Ltd., can prefer an appeal to the Central Government (Secretary, Ministry of Finance, and Government of 
India) within a period of 30 days from the date on which order of cancellation was communicated to it. The 
Central Government must also give such company a reasonable opportunity of being heard before rejecting 
the appeal. If RST Ltd., is holding investments of qualified institutional buyers at the time of cancellation of cer-
tificate of registration, it shall be deemed to be a securitisation and reconstruction company until it repays the 
entire investments held by it, together with interest if any, within such period as may be specified by the Re-
serve Bank. 

N14: Referring to the provisions of the Securitisation & Reconstruction of Financial Assets & Enforcement of 
Security Interest Act, 2002 state the circumstances under which the Reserve Bank of India may cancel the 
certificate of registration granted to a Securitisation Company. 
N16: GST Limited is a securitization and reconstruction company under SARFAESI Act, 2002. The certificate of 
registration granted to it was cancelled. State the circumstances when the certificate can be cancelled. Fur-
ther, state the authority which can cancel the certificate of registration. 

Ans: 
Provision: [Relevant Sections 3 and 4 of section 13 of SARFAESI Act, 2002] 
Cancellation of Certificate of Registration  
As per the section 4 of the Securitisation & Reconstruction of Financial Assets &Enforcement of security Inter-
est Act, 2002, the Reserve Bank may cancel a certificate of registration granted to a securitization company or 
a reconstruction company, if such company- 
(i) ceases to carry on the business of securitisation or asset reconstruction; or 
(ii) ceases to receive or hold any investment from a qualified institutional buyer; or 
(iii) has failed to comply with any conditions subject to which the certificate of registration has been granted 

to it; or 
(iv) at any time fails to fulfil any of the conditions referred to in clauses (a) to (g) of subsection (3) of section 3; 

or 
(v) fails to- 

(a) comply with any direction issued by the Reserve Bank under the provisions of this Act; or 
(b) maintain accounts in accordance with the requirements of any law or any direction or order issued by 

the Reserve Bank under the provisions of this Act; or 
(c) submit or offer for inspection its books of account or other relevant documents when so demanded 

by the Reserve Bank; or 
(d) obtain prior approval of the Reserve Bank required under sub-section (6) of section 3. 

Sec 5: Rights or Interest in Financial Assets 
RTP12,13: How are rights or interest in financial assets acquired under the SARFAESI Act, 2002? 
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Ans: 
Provision: [Sections 5 of SARFAESI Act, 2002] 
Notwithstanding anything contained in any agreement or any other law for the time being in force, any securit-
isation company or reconstruction company may acquire financial assets of any bank or financial institution- 
(a) by issuing a debenture or bond or any other security in the nature of debenture, for consideration agreed 

upon between such company and the bank or financial institution, incorporating therein such terms and 
conditions as may be agreed upon between hem; or 

(b) by entering into an agreement with such bank or financial institution for the transfer of such financial as-
sets to such company on such terms and conditions as may be agreed upon between them. Debenture is 
we commonly known, is an acknowledgement of debt. Bond also refers to the same nature of instrument 
as a debenture. Both of them acknowledge a debt and hence an obligation to pay. 

In case the bank or financial institution is a lender in relation to any financial assets acquired by the securitisa-
tion company or the reconstruction company, then such securitisation company or reconstruction company 
shall, on such acquisition, be deemed to be the lender and all the rights of such bank or financial institution 
shall vest in such company in relation to the subject financial assets. 
Unless otherwise expressly provided by this Act, all contracts, deeds, bonds, agreements, powers-of-attorney, 
grants of legal representation, permissions, approvals, consents or no-objections under any law or otherwise 
and other instruments of whatever nature which relate to the said financial asset and which are subsisting or 
having effect immediately before the acquisition of financial asset 
and to which the concerned bank or financial institution is a party or which are in favour of such bank or finan-
cial institution shall, after the acquisition of the financial assets, be of as full force and effect against or in fa-
vour of the securitisation company or reconstruction company, as the case may be, and may be enforced or 
acted upon as fully and effectually as if, in the place of the said bank or financial institution, securitisation 
company or reconstruction company, as the case may be, had been a party thereto or as if they had been is-
sued in favour of securitisation company o reconstruction company, as the case may be. 
If, on the date of acquisition of financial asset, any suit, appeal or other proceeding of whatever nature relating 
to the said financial asset is pending by or against the bank or financial institution, save as provided in the third 
proviso to sub-section (1) of section 15 of the Sick Industrial Companies (Special Provisions) Act, 1985 (1 of 
1986) the same shall not abate, or be discontinued or be, in any way, prejudicially affected by reason of the 
acquisition of financial ass t by the securitisation company or reconstruction company, as the case may be, but 
the suit, appeal or other proceeding may be continued, prosecuted and enforced by or against the securitisa-
tion company or reconstruction company, as the case may be. 

Sec 13: Enforcement of Security Interest 

M17: Popular Limited defaulted in the repayment of term loan taken from a Bank against security created as 
a first charge on some of its assets. The bank issued notice pursuant to Section 13 of the SARFAESI Act, 2002 
to the Company to discharge its liabilities within a period of 60 days from the date of the notice. The compa-
ny failed to discharge its liabilities within the time limit specified. 

Ans: 
Provision: [Relevant Sub-section (4) of section 13 of SARFAESI Act, 2002] 
If the borrower fails to discharge his liability in full within the 60 days, the secured creditor may take recourse 
to one or more of the following measures to recover his secured debt: 
(i) take possession of the secured assets of the borrower including the right to transfer by way of lease, as-

signment or sale for realising the secured asset; 
(ii) take over the management of the business of the borrower including the right to transfer by way of 

lease, assignment or sale for realising the secured asset: Provided that the right to transfer by way of 
lease, assignment or sale shall be exercised only where the substantial part of the business of the bor-
rower is held as security for the debt: Provided further that where the management of whole of the 
business or part of the business is severable, the secured creditor shall take over the management of 
such business of the borrower which is relatable to the security for the debt; 

(iii) appoint any person (hereafter referred to as the manager), to manage the secured assets the possession 
of which has been taken over by the secured creditor; 
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(iv) require at any time by notice in writing, any person who has acquired any of the secured assets from the 
borrower and from whom any money is due or may become due to the borrower, to pay the secured 
creditor, so much of the money as is sufficient to pay the secured debt. 

Explanation & Answer: 
In the instant case, the Bank may take the above mentioned procedure to enforce its security interest in case 
Popular Limited has failed to discharge its liabilities within the time limit specified. 

Sec 16: No Compensation to Directors for Loss of Office 

M16: Apex Limited failed to repay the amount borrowed from the bankers, ACE Bank Limited, which is hold-
ing a charge on all the assets of the company. The Bank took over management of the company in accord-
ance with the provisions of the Securitization and Reconstruction of Financial Assets and Enforcement of 
Security Interest Act, 2002 by appointing four persons as directors. The company is managed by a Managing 
Director, Mr. X. Referring to the provisions of the said Act, examine whether Mr. X is entitled to compensa-
tion for loss of office and also explain the effect of such takeover on certain rights of the shareholders of the 
company. 

Ans: 
Provision: [Relevant Section 16 of SARFAESI Act, 2002] 
Apex Limited failed to repay the amount borrowed from the bankers, ACE Bank Limited, which is holding a 
charge on all the assets of the company. The bank took over management of the company in accordance with 
the provisions of the Securitisation and Reconstruction of Financial Assets and Enforcement of Security Interest 
Act, 2002 by appointing four persons as directors. The company is managed by a Managing Director, Mr. X. 
Here, Apex Limited is a borrower and ACE Bank Limited is a secured creditor. 
Compensation to Managing director (Mr. X) for loss of office: 
According to section 16 of the Securitisation and Reconstruction of Financial Assets and Enforcement of Securi-
ty Interest Act, 2002, irrespective of anything contained in any contract or in any other law for the time being 
in force, no managing director or any other director or a manager or any person in charge of management of 
the business of the borrower shall be entitled to any compensation for the loss of office or for the premature 
termination under this Act. However any such managing director or any other director or manager or any such 
person in charge of management has the right to recover from the business of the borrower, moneys recover-
able otherwise than by way of such compensation. 
Effect of takeover on rights of the shareholders: 
Where the management of the business of a borrower, being a company as defined in the Companies Act is 
taken over by the secured creditor, then, notwithstanding anything contained, such borrower- in the said Act 
or in the memorandum or articles of association of such company - 
(1) it shall not be lawful for the shareholders of such company or any other person to nominate or appoint 

any person to be a director of the company; 
(2) no resolution passed at any meeting of the shareholders of such company shall be given effect to unless 

approved by the secured creditor; 
(3) no proceeding for the winding up of such company or for the appointment of a receiver in respect thereof 

shall lie in any court, except with the consent of the secured creditor. 
The secured creditor is under an obligation to restore the management of the business of the borrower, on 
realisation of his debt in full, in case of takeover of the management of the business of a borrower by such se-
cured creditor. 

Sec 31: Provision of the Act not applies in Certain Cases 

N15: Under Section 31 of the Securitization and Reconstruction of Financial Assets and Enforcement of Secu-
rity Interest Act, 2002, certain situations have been specified in which the provisions of this Act are not ap-
plicable. You are required to mention any four of such situations. 

Ans: 
Provision: [Relevant Sections 31 of SARFAESI Act, 2002] 
Under Section 31 of the SARFAESI Act, 2002, the situations in which the provisions of this Act do not apply are 
as follows: 
(i) a lien on any goods, money or security given by or under the Indian Contract Act, 1872 or the Sale of 

Goods Act, 1930 or any other law for the time being in force ; 
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(ii) a pledge of movables within the meaning of section 172 of the Indian Contract Act, 1872; 
(iii) Creation of any security in any aircraft as defined in clause (1) of section 2 of the Aircraft Act, 1934; 
(iv) Creation of security interest in any vessel as defined in clause (55) of section 3 of the Merchant Shipping 

Act, 1958 
(v) any conditional sale, hire-purchase or lease or any other contract in which no security interest has been 

created; 
(vi) any rights of unpaid seller under section 47 of the Sale of Goods Act, 1930 
(vii) any properties not liable to attachment (excluding the properties specifically charged with the debt re-

coverable under this Act or sale under the first proviso to sub section (1) section 60 of the Code of Civil 
Procedure, 1908 

(viii) any security interest for securing repayment of any financial asset not exceeding one lakh rupees; 
(ix) any security interest created in agricultural land; 
(x) any case in which the amount due is less than twenty percent of the principal amount and interest 

thereon. 

Other 
RTP17: State which of the following debts may be considered as financial assets as per the SARFAESI Act, 
2002: 
(i) a mortgage, charge, hypothecation or pledge of movable property; 
(ii) any beneficial right, title or interest in any tangible asset given on hire or financial lease or conditional 

sale or under any other contract which secures the obligation to pay any unpaid portion of the purchase 
price of such asset or an obligation incurred or credit otherwise provided to enable the borrower to ac-
quire such tangible asset. 

(iii) any right, title or interest on any intangible asset or licence or assignment of such intangible asset, 
which secures the obligation to pay any unpaid portion of the purchase price of such intangible asset or 
an obligation incurred or credit otherwise extended to enable the borrower to acquire such intangible 
asset or obtain licence of the intangible asset 

(iv) any security interest created in agricultural land. 

Ans: 
As per the definition given the SARFAESI Act, 2002, "financial asset" means debt or receivables and includes- 
(i) a claim to any debt or receivables or part thereof, whether secured or unsecured; or 
(ii) any debt or receivables secured by, mortgage of, or charge on, immovable property; or 
(iii) a mortgage, charge, hypothecation or pledge of movable property; or 
(iv) any right or interest in the security, whether full or part underlying such debt or receivables; or 
(v) any beneficial interest in property, whether movable or immovable, or in such debt, receivables, whether 

such interest is existing, future, accruing, conditional or contingent; or 
(va) *any beneficial right, title or interest in any tangible asset given on hire or financial lease or condi-
tional sale or under any other contract which secures the obligation to pay any unpaid portion of the 
purchase price of such asset or an obligation incurred or credit otherwise provided to enable the bor-
rower to acquire such tangible asset; or 
(vb) *any right, title or interest on any intangible asset or licence or assignment of such intangible asset, 
which secures the obligation to pay any unpaid portion of the purchase price of such intangible asset or 
an obligation incurred or credit otherwise extended to enable the borrower to acquire such intangible 
asset or obtain licence of the intangible asset; or; 

(vi) any financial assistance [Section 2(l)] 
The use of the word ‘future’ in clause (v) of section 2(l) means that the term financial asset includes a future 
debt also. In case of a future debt, what exists today is an agreement to transfer and it will be possible to trans-
fer the future debt when it actually arises, for example sales that will occur in future. In case of conditional re-
ceivable, the receivable is transformed into a financial asset after the fulfilment of the relevant conditions. 
In view of above, all are debts as per the SARFAESI Act, 2002 except given under (iv). 
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Sec 2: Definitions 
PM: What are Proceeds of crime?  

Ans: 
Provision: [Relevant Section 2 of PMLA, 2002] 
 Section 2(1)(u) defines "proceeds of crime" as any property derived or obtained, directly or indirectly, by any 
person as a result of criminal activity relating to a scheduled offence or the value of any such property.  
 

PM: What is Payment System?  

Ans: 
Provision: [Relevant Section 2 of PMLA, 2002] 
In terms of clause (rb) of section 2 "payment system" means a system that enables payment to be effected be-
tween a payer and a beneficiary, involving clearing, payment or settlement service or all of them. It includes 
the systems enabling credit card operations, debit card operations, smart card operations, money transfer op-
erations or similar operations.  
 

PM: Explain the term "Offence of Money Laundering" within the meaning of the Prevention of Money Laun-
dering Act, 2002. State the punishment for the offence of money laundering.  

Ans:  
Provision: [Relevant Section 2, 3 & 4 of PMLA, 2002] 
Offence of Money Laundering: Section 2(1)(y) of the Prevention of Money Laundering Act, 2002 defines the 
term “scheduled offence", which accordingly means –  
(i) the offences specified under Part A of the Schedule; or  
(ii) the offences specified under Part B of the Schedule if the total value involved in such offences is One 

Crore rupees or more.  
(iii) The offences specified under Part C of the Schedule.  
These Schedule to the Act gives a list of all the above offences. Section 3 deals with the offence of money 
laundering. Punishment for the Offence of Money Laundering Section 4 of the said act provides for the pun-
ishment for Money-Laundering. Whoever commits the offence of money-laundering shall be punishable with:  
i) Rigorous imprisonment for a term which shall not be less than three years, but may be extended to seven 

years, and shall also be liable to fine. 
ii) But, where the proceeds of crime involved in money-laundering relates to any offence specified under 

paragraph 2 of Part A of the Schedule (Offences under the Narcotic Drugs and Psychotropic Substances 
Act, 1985), the maximum punishment may extend to ten years instead of seven years.  

Sec 3: offence of money laundering 

Sec 4: punishment for Money-Laundering 
PM: What is the punishment for the offence of money laundering?  

Ans:  
Provision: [Relevant Section 3 & 4 of PMLA, 2002] 
Chapter II comprises of Sections 3 and 4. Section 3 deals with the offence of money laundering. Section 4 pro-
vides for the punishment for Money-Laundering. Whoever commits the offence of money-laundering shall be 
punishable with rigorous imprisonment for a term Corporate and Allied Laws which shall not be less than three 
years but which may extend to seven years and shall also be liable to fine. But where the proceeds of crime 
involved in money-laundering relate to any offence specified under paragraph 2 of Part A of the Schedule, (Of-
fences under the Narcotic Drugs and Psychotropic Substances Act, 1985), the maximum punishment may ex-
tend to ten years instead of seven years.  

PM: Explain the meaning of the term “Money Laundering”. Z, a known smuggler was caught in transfer of 
funds illegally exporting narcotic drugs from India to some countries in Africa. State the maximum punish-
ment that can be awarded to him under Prevention of Money Laundering Act, 2002.  

Ans:  
Provision: [Relevant Section 3 & 4 of PMLA, 2002] 
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Money Laundering: Whosoever directly or indirectly attempts to indulge or knowingly assists or knowingly is a 
party or is actually involved in any process or activity connected with the proceeds of crime and projecting it as 
untainted property shall be guilty of offence of money laundering. Section 3 of the Prevention of Money Laun-
dering Act, 2002 deals with the offence of money laundering. Paragraph 2 of Part A of the Schedule to the Pre-
vention of Money Laundering Act, 2002, covers Offences under the Narcotic Drugs And Psychotropic Substanc-
es Act, 1985. Whereby, illegal import into India, export from India or transhipment of narcotic drugs and psy-
chotropic substances (section 23) is covered under paragraph 2 of Part A.  
Punishment: Section 4 of the said Act provides for the punishment for Money-Laundering. Whoever commits 
the offence of money-laundering shall be punishable with rigorous imprisonment for a term which shall not be 
less than 3 years but which may extend to 7 years and shall also be liable to fine. But where the proceeds of 
crime involved in money-laundering relate to any offence specified under paragraph 2 of Part A of the Sched-
ule, the maximum punishment may extend to 10 years instead of 7 years.  

Sec 12: Obligation of Banking Companies, Financial Institutions and Intermediaries or 
a person carrying on a designated business or profession 

PM: Enumerate the obligations of banking companies under the Prevention of Money Laundering Act, 2002.  

Ans:  
Provision: [Relevant Section 12 of PMLA, 2002] 
Section 12 provides for the obligation of Banking Companies, Financial Institutions and Intermediaries. Accord-
ing to subsection (1), every banking company, financial institution and intermediaries shall –  
(a) maintain a record of all transactions, including information relating to transactions covered under clause 

b, in such manner as to enable it to reconstruct individual transactions;  
(b) furnish to the Director within such time as may be prescribed, information relating to such transactions, 

whether attempted or executed, the nature and value of which may be prescribed;  
(c) verify the identity of its clients in such manner and subject to such conditions, as may be prescribed;  
(d) identify the beneficial owner, if any, of such of its clients, as may be prescribed;  
(e) maintain record of documents evidencing identity of its clients and beneficial owners as well as account 

files and business correspondence relating to its clients.  
Every information maintained, furnished or verified, save as otherwise provided under any law for the time 
being in force shall be kept confidential. The records referred to in clause (a) of sub-section (I) shall be main-
tained for a period of five years from the date of transaction between a client and the reporting entity. The 
records referred to in clause (e) of sub-section (I) shall be maintained for a period of five years after the busi-
ness relationship between a client and the reporting entity has ended or the account has been closed, which-
ever is later. The Central Government may, by notification, exempt any reporting entity or class of reporting 
entities from any obligation under this chapter.  

Sec 26:  The right and time frame to make an appeal to the Appellate Tribunal 
PM: The Adjudicating Authority appointed under the Prevention of Money Laundering Act, 2002 issued an 
order attaching certain properties of XYZ Limited alleged to be involved in money laundering for a specified 
period. The company aggrieved by the order of the Adjudicating Authority seeks your advice about the rem-
edy that is available under the Act. Advise explaining the relevant provisions of the Prevention of Money 
Laundering Act, 2002.  

Ans:  
Provision: [Relevant Section 25, 26 & 42 of PMLA, 2002] 
Section 25 of Prevention of Money Laundering Act, 2002 empowers the Central Government to establish an 
Appellate Tribunal to hear appeal against order of the Adjudicating Authority and other authorities under the 
Act. Section 26 deals with the right and time frame to make an appeal to the Appellate Tribunal.  
Explanation: 
Any person aggrieved by an order made by the Adjudicating Authority may prefer an appeal to the Appellate 
Tribunal within a period of 45 days from the date on which a copy of the order is received by him. The appeal 
shall be in such form and be accompanied by such fee as may be prescribed. The Appellate Tribunal may ex-
tend the period if it is satisfied that there was sufficient cause for not filing it within the period of 45 days. The 
Appellate Tribunal may after giving the parties to the appeal an opportunity of being heard, pass such order as 
it thinks fit, confirming, modifying or setting aside the order appealed against. The Act also provides further 
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appeal. According to Section 42 any person aggrieved by any decision or order of the Appellate Tribunal may 
file an appeal to the High Court within 60 days from the date of communication of the order of the Appellate 
Tribunal.  
Answer: 
In the light of the provisions of the Act explained above the company is advised to prefer an appeal to Appel-
late Tribunal in the first instance. 

Section 43 to Section 47 
PM: How the trials under PMLA are conducted in special courts?  

Ans:  
Provision: [Relevant Section 43 – 47 of PMLA, 2002] 
Section 43 empowers the Central Government (in consultation with the Chief Justice of the High Court) for trial 
of offence of money laundering, to notify one or more Courts of Sessions as Special Court or Special Courts for 
such area or areas or for such cases or class or group of cases as may be specified in the notification to this ef-
fect. Section 44 clearly provides for the offences triable by Special Courts. It overrides the provisions of the 
Code of Criminal Procedure, 1973 and provides that –  
(i) the scheduled offence and the offence punishable under section 4 shall be triable only by the Special Court 
constituted for the area in which the offence has been committed;  
(ii) a Special Court may, upon a complaint made by an authority authorised in this behalf under this Act take 
cognizance of the offence for which the accused is committed to it for trial.  
The requirement of police report of the facts which constitute an offence under this Act is no more applicable.  

PM: Mr. Fraudulent has been arrested for a cognizable and non-bailable offence punishable for a term of 
imprisonment for more than three years under the Prevention of Money Laundering Act, 2002. Advise, as to 
how can he be released on bail in this case?  

Ans:  
Provision: [Relevant Section 45 of PMLA, 2002] 
The offences under the Act shall be cognizable and non-bailable. Notwithstanding anything contained in the 
Code of Criminal Procedure, 1973, no person accused of an offence punishable for a term of imprisonment of 
more than three years under Part A of the Schedule shall be released on bail or on his own bond unless 
(i) The Public Prosecutor has been given an opportunity to oppose the application for such release. 
(ii) Where the Public Prosecutor opposes the application, the court is satisfied that there are reasonable 

grounds for believing that he is not guilty of such offence and that he is not likely to commit any offence 
while on bail.  

(iii) In case of any person who is under the age of 16 years where the accused is under age of 16 years or in 
case of a woman or in case of a sick or infirm person, the Special Court can direct the release of such per-
son on bail.  

PM: Mr. Gambler has been arrested for a cognizable and non-bailable offence punishable for a term of im-
prisonment for more than three years under the Prevention of Money. He seeks your advice as to how can 
he be released on bail. Advise him.  

Ans:  
Provision: [Relevant Section 45 of PMLA, 2002] 
In accordance with the provisions of the Money Laundering Act, 2002, as contained under Section 45, the of-
fences under the Act shall be cognizable and non-bailable.  
The offences under the Act shall be cognizable and non-bailable. Notwithstanding anything contained in the 
Code of Criminal Procedure, 1973, no person accused of an offence punishable for a term of imprisonment of 
more than three years under Part A of the Schedule shall be released on bail or on his own bond unless 
(i) The Public Prosecutor has been given an opportunity to oppose the application for such release. 
(ii) Where the Public Prosecutor opposes the application, the court is satisfied that there are reasonable 

grounds for believing that he is not guilty of such offence and that he is not likely to commit any offence 
while on bail.  

(iii) In case of any person who is under the age of 16 years where the accused is under age of 16 years or in 
case of a woman or in case of a sick or infirm person, the Special Court can direct the release of such per-
son on bail 
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Answer: 
Mr. Gambler may refer the above section 45 so that he can be released on bail. 

Other 
PM: "Money Laundering" does not mean just siphoning of fund." Comment on this statement explaining the 
significance and aim of the Prevention of Money Laundering Act, 2002.  

Ans:  
Money Laundering is a moving of illegally acquired cash through financial systems so that it appears to be le-
gally acquired. Thus, money laundering is not just the siphoning of fund but it is the conversion of money 
which is illegally obtained. Prevention of Money Laundering Act, 2002 has been enacted with aim for combat-
ing channelizing of money into illegal activities. Significance and Aim of Prevention of Money Laundering Act, 
2002:  
The preamble to the Act provides that it aims to prevent money–laundering and to provide for confiscation of 
property derived from, or involved in, money–laundering and for matters connected therewith or incidental 
thereto. In order to further strengthen the existing legal framework and to effectively combat money launder-
ing, terror financing and cross-border economic offences, an Amendment Act, 2009 was passed. The new law 
seeks to check use of black money for financing terror activities. Financial intermediaries like full-fledged mon-
ey changers, money transfer service providers and credit card operators have also been brought under the 
ambit of The Prevention of Money-Laundering Act. Consequently, these intermediaries, as also casinos, have 
been brought under the reporting regime of the enforcement authorities. It also checks the misuse of promis-
sory notes by FIIs, who would now be required to furnish all details of their source. The new law would check 
misuse of “proceeds of crime” be it from sale of banned narcotic substances or breach of the Unlawful Activi-
ties (Prevention) Act. The passage of the Prevention of Money Laundering (Amendment), 2009 have enabled 
India’s entry into Financial Action Task Force (FATF), an inter-governmental body that has the mandate to 
combat money laundering and terrorist financing.  

PM: What is Money – Laundering?  

Ans: 
Provision: [Relevant Section 2(1)(p) & 3 of PMLA, 2002] 
Whosoever directly or indirectly attempts to indulge or knowingly assists or knowingly is a party or is actually 
involved in any process or activity connected with the proceeds of crime and projecting it as untainted proper-
ty shall be guilty of offence of money laundering.  
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Module: In 2016, Company Amar, food processor manufacturing unit entered into a joint venture agreement 
with Company USHA, the largest manufacturer of Food processors for supply of parts of mixer & grinder for 
manufacturing its latest model. Both the companies are registered under the Companies Act 2013. Agree-
ment carries the term that all disputes shall be arbitrated in Mumbai. State the type of arbitration agree-
ment made between them. 
What will happen if the agreement does not have any clause relating to arbitration? Disputes arose between 
them concerning quality of material supplied in 2017. 

Ans: 
There are two basic types of arbitration agreement are: 
(a) Arbitration clause - a clause contained within a principal contract. The parties undertake to submit disputes 
in relation to or in connection with the principal contract that may arise in future to arbitration. 
(b) Submission agreement - an agreement to refer disputes that already exist to arbitration. Such an agree-
ment is entered into after the disputes have arisen. In first case, the agreement already carries the term that 
all disputes shall be arbitrated in Mumbai at the time of entering into joint venture agreement. This would be 
an arbitration clause as it is contained in the principal contract (JVA) and no disputes have arisen till yet. It con-
cerns future disputes that may arise. 
In the second case, the Principal contract (JVA) does not have any term relating to arbitration. Disputes arose 
between the parties concerning quality of supplied goods in 2017. To resolve this dispute, parties later entered 
into an agreement “That all disputes including quality of goods supplied by Company USHA to Company Amar 
shall be submitted to arbitration. The parties hereby agree to abide by the decision of the arbitrator. ” Such an 
agreement that is made after the disputes have arisen would be called a submission agreement. 
 

Module: How important are the ideas of independence and impartiality in arbitration? 
(a) Is the arbitrator required to disclose anything to the parties? 
(b) Is membership of the same sports club as one of the parties problematic? 

Ans: 
(a) The arbitrator are under a duty of disclose any relations with parties or their lawyer that might give rise to 

justifiable doubts as to their independence and impartiality. 
(b) Such an association is too remote to count as a relation that might lead to doubts of bias. 

Module: Can an arbitrator resign on their own account? Do they have to give reasons for their resignation? 
Could an award be challenged on the ground that the arbitrator had resigned without giving any proper jus-
tifications? 

Ans: 
An arbitrator can resign when they want, without giving reasons for their resignation. This action does not af-
fect the validity either of the arbitration proceedings or the arbitral award. 
 

Module: Mr. X wants to start a bakery and so he contacts Mr. Y Confectioners & Bakers for supply of cakes 
and biscuits. The communication between the parties were over email. On e-mail, there was a term of ser-
vice between the parties containing that “any disputes regarding quality or delivery shall be submitted to 
arbitration conducted under the guidance of Indian Confectionary Manufacturers Association. Please place 
your order if the above terms and conditions are agreeable to you.” X placed an order. State the legal posi-
tion as the validity of the arbitration agreement. 

Ans: 
As per the arbitration and Conciliation Act, an agreement must be in writing There is however no requirement 
for the same to be in writing in one document. There is also no particular form or template for an arbitration 
agreement. The communication over email of the term of services is a proper valid agreement and the same 
have been stood affirmed by reason of their conduct. This would be an arbitration agreement in writing con-
tained in correspondence between the parties. 
 


