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SUGGESTED ANSWERS / HINTS  

1. (a)   Computation of taxable income of B.P.O Ltd. for the A.Y. 2014-15 

 Particulars `  
Net profit as per profit and loss account 15,50,000 
Add: Items debited to profit and loss A/c but not deductible   
1. Payment of advertisement expenditure of ` 75,000 

(i) ` 17,000, being the excess payment to a relative disallowed 
under section 40A(2) 

 
 

17,000 
 (ii) As the payment is made in cash and since the remaining 

amount of ` 58,000 exceeds ` 20,000, 100% shall be disallowed 
under section 40A(3) 

 
 

58,000 
2. Legal charges for framing amalgamation scheme (deductible 

under section 35DD in five years). 1/5th of ` 54,000 i.e.  
` 10,800 to be allowed in the current year. Balance ` 43,200  
(` 54,000 - ` 10,800) is to be added back. (See Note below) 

 
 
 

43,200 
3. Under section 31, expenditure relatable to current repairs 

regarding plant, machinery or furniture is allowed as deduction. 
 

 The test to determine whether replacement of parts of machinery 
amounts to repair or renewal is whether the replacement is one 
which is in substance replacement of defective parts or 
replacement of the entire machinery or substantial part of the 
entire machinery - CIT v. Darbhanga Sugar Co. Ltd. [1956] 29 
ITR 21 (Pat). 

 

 Here expenditure on repairs does not bring in any new asset into 
existence. Such replacement can only be considered as current 
repairs. Hence, no adjustment is required. 

 

Add: Items chargeable as business income but not credited to profit 
and loss A/c 

 

4. Liability foregone by creditor [taxable under section 41(1)]    7,500 
5. Sale proceeds of import entitlements. The sale of the rights 

gives rise to profits or gains taxable under section 28(iiia). As 
the amount has already been credited to Profit and Loss 
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Account, no further adjustment is necessary. 
Less:  Amount not debited to profit and loss account but allowable as 
deduction 

 

6. Expenditure on in-house research and development is entitled 
to a weighted deduction of 200% of the expenditure (both 
capital and revenue) so incurred under section 35(2AB)(1)  
= ` 2 .65 lacs x 200% = ` 5.3 lacs 

 

 Expenditure of ` 2,65,000 has already been debited to Profit & 
Loss Account, therefore only additional deduction of ` 2.65 lacs 
further to be allowed  

 
 

  2,65,000 
 Taxable Income 14,10,700 

Note: As per the provisions of section 35DD, any expenditure incurred wholly and 
exclusively for the purpose of amalgamation, would be allowed as a deduction in 5 
successive years (1/5th each year) commencing from the year in which the 
amalgamation takes place. The problem has been worked out on the assumption 
that the amalgamation has taken place during the previous year itself.  

 (b) Valuation of building as per Rule 3 of Schedule III 
Particulars ` ` 

Gross maintainable rent (Annual value)  25,00,000 
Less:  Municipal taxes  1,50,000  
          15% of GMR 3,75,000 5,25,000 
  19,75,000 
Net Maintainable Rent × 12.5 
= 2,46,87,500 

  

Amar’s share in the property (1/15) 16,45,833  
Less : Outstanding instalment  2,00,000  
 14,45,833  

Under clause (vi) of section 5, the assessee can claim exemption of the net wealth 
of ` 14,45,833 lacs relating to residential flat. 
Notes: 

 1. A Co-operative society is not an assessee under the Wealth-tax Act, 1957.  
 2.  Under sub-section (7) of section 4, where an assessee is a member of a co-

operative society and a building or part thereof is allotted to him, he is deemed 
to be the owner of the building or part thereof and the value thereof shall be  
included in computing the net wealth of such assessee. The value of any 
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outstanding instalment towards the cost of the building is also deemed to be a 
debt owed by him in relation to such building.  
Under the second proviso to Rule 3, if the value arrived at on the basis of 
Schedule III is less than the cost of acquisition, the cost of acquisition shall be 
taken to be the value of the property. However, this proviso will not apply, if the 
house is exclusively used for residential purposes by the assessee himself 
throughout the period of 12 months preceding the valuation date and the cost 
of construction does not exceed ` 50 Lacs, if the house is situated at Delhi. 
The period of 12 months would mean the period right from inception if it is less 
than 12 months.  

 (c) Computation of net wealth of Mr. Rohit on valuation date 31.03.2014 
S. 
No. 

Particulars ` (in lacs) 

1. Self-occupied house property - Exempt under section 5(vi) Nil 
2. Guest house is an asset as per section 2(ea)(i), 

irrespective of its location 
45 

3. Property used for business 
Not an asset as per section 2(ea)(i)(3) 

Nil 

4. Residential complex [Section 2(ea)(i)(4)] 
5 units kept vacant are assets as they are not let out for a 
minimum period of 300 days in a year [` 60 lacs × 5]   

 
300 

 2 units let out for less than 300 days are assets [` 60 lacs × 2]   120 
 3 units let out for more than 300 days are not assets   Nil 
 Net Wealth 465 

2. Computation of total income of Ripple Tea Ltd. for the A.Y.2014-15 

 Particulars `  
Profit and Gain from Business and Profession    
Net profit as per Profit & Loss Account  7,25,00,000 
Add: Items debited but to be considered separately 
or to be disallowed 

  

 Depreciation as per accounts 55,00,000  
 Repairs to factory building to the extent of amount 

spent by withdrawal from Tea Deposit Account  
(Note 2) 

 
 

10,00,000 

 

 Sales tax not paid (Note 4) 12,00,000  
 Contribution to Employees’ Welfare Trust disallowed 

under section 40A(9) (Note 6) 
 

3,00,000 
 

 Interest on inter-corporate deposit for February, 2014 
and March 2014 for which tax deducted at source was 
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deducted and deposited in June 2014 allowed under 
section 40(a)(ia) (Note 7) 

 
_       NIL 

 
_80,00,000 

   8,05,00,000 
Less: Amount credited to profit & loss account but not    
 chargeable to tax 

• Profit on sale of green tea leaves plucked in 
own gardens is agricultural income and the 
same is exempt under section 10(1) 

  
 
 
 

_32,00,000 
    7,73,00,000 
Less: Deductions allowable while computing business  
income 

  

 Depreciation as per Income-tax Rules 72,00,000  
 Payment of new loan converted from arrear interest  

(Note 8) 
 

  3,00,000 
 

  75,00,000 
   6,98,00,000 
 Deduction under section 33AB for making deposit in 

an account with NABARD as per scheme approved by 
the Tea Board, being lower of the following two 
amounts: 

  

 Amount deposited 3,25,00,000  
 40% of the profit from business of growing and 

manufacturing tea computed under the head “profits 
and gains from business and profession” before 
making this deduction (` 6,98,00,000 x 40%)  

 
 
 

2,79,20,000 

 
 
 

2,79,20,000 
   4,18,80,000 
Less : 60% of above, being agricultural income as per  
    Rule 8 

 2,51,28,000 

Business income   1,67,52,000 
Gross Total Income  1,67,52,000 
Less : Deduction under Chapter VIA                 

Nil 
Total Income   1,67,52,000 

Notes: 
1. As per section 36(1)(iii), interest paid in respect of capital borrowed for the purpose 

of business or profession is allowed as deduction. The term loan was taken for 
purchasing machinery for use in a tea factory. Thus, the term loan was used for the 
purpose of business. Hence, interest on term loan is allowable as deduction.  As 
interest has already been debited to the profit and loss account, no adjustment is 
required.  It is assumed that–  

 (i) the new machinery was not acquired for extension of the business of the 
company; and  
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 (ii) the interest has been actually paid.  
2.  As per section 33AB(6), where any amount standing to the credit of the assessee in 

the account maintained with NABARD is utilized by the assessee for the purpose of 
any expenditure in connection with such business in accordance with the scheme 
approved by the Tea Board, such expenditure shall not be allowed as deduction. 
Therefore, the amount of ` 10 lacs withdrawn and utilized for incurring expenditure 
on repair to factory building is to be disallowed. 

3.  The Supreme Court, in the case of CIT vs. General Insurance Corporation (2006) 
286 ITR 232, observed that there is no inflow of fresh funds or increase in capital 
employed on account of issue of bonus shares. There is only reallocation of 
company's fund on account of issue of bonus shares by capitalization of reserves. 
The company has not acquired any benefit of enduring nature. There is no increase 
in capital base of the company. Therefore, stamp duty and registration fee in 
connection with issue of bonus shares is allowable as revenue expenditure under 
section 37(1). 

4.  According to section 43B, any tax, duty, cess or fee (by whatever name called) is 
allowed as deduction if they are actually paid on or before the due date of filing 
return of income under section 139(1) irrespective of the method of accounting 
followed by the assessee.   
In the case of CIT vs. Udaipur Distillery Company Limited (2004) 268 ITR 305 (Raj), 
it was held that actual payment requires that amount must flow from the assessee to 
the public exchequer as specified in section 43B.  Mere furnishing of bank 
guarantee by the assessee towards sales tax dues does not mean actual payment 
of sales tax dues.   Therefore, sales tax liability determined on appeal shall be 
disallowed under section 43B for non-payment.  This decision was affirmed by the 
Apex Court in CIT v. Mc Dowell and Co. Ltd. (2009) 314 ITR 167.  

5.  Under section 36(1)(vii) read with section 36(2), an assessee can claim deduction in 
respect of bad debt, provided the amount of such debt has been taken into account 
in computing total income of the assessee and it is written off in the books of 
account of the assessee. In the case of CIT vs. T.Veerabhadra Rao, K.Koteswara 
Rao & Co. (1985) 155 ITR 152 (SC), the Apex Court held that the successor of a 
business is entitled to write off the predecessor’s debt as a bad debt and claim 
deduction if the other conditions are fulfilled. This is so because the benefit of 
deduction in respect of bad debt is not accrued to the assessee by way of personal 
relief but relates to the business. Therefore, the assessee company is entitled to 
deduction under section 36(1)(vii) read with section 36(2) in respect of debt 
transferred from the amalgamating company, Golden Tea Limited. 

6.  As per section 40A(9), any contribution made by the assessee as an employer to 
any fund, trust, company, association of persons, body of individuals, society 
registered under the Societies Registration Act or other institution for any purpose 
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shall be disallowed, except where such contribution is paid to a recognised 
provident fund or approved superannuation fund or approved gratuity fund. 
Therefore, contribution to the Employees' Welfare Trust is to be disallowed. 

7.  Section 40(a)(ia) seeks to disallow interest paid to any resident, if tax is not 
deducted at source or, after deduction, tax is not deposited to the Central 
Government on or before the due date prescribed under section 139(1) of the Act. 
In this case, tax has been deducted and paid before the due date prescribed under 
section 139(1). Hence, the expenditure shall be allowed. 

8. As per Explanation 3C below section 43B, a deduction of any sum, being interest 
payable on any loan or borrowing from a public financial institution shall be allowed, 
if such interest has been actually paid and such interest which has been converted 
into a loan or borrowing shall not be deemed to have been actually paid. 
The manner in which the converted interest will be allowed as deduction has been 
clarified vide Circular No.7/2006 dated 17.7.2006.The unpaid interest, whenever 
actually paid to the financial institution, will be in the nature of revenue expenditure 
deserving deduction in the computation of income. Therefore, irrespective of the 
nomenclature, the deduction will be allowed in the previous year in which the 
converted interest is actually paid.  Accordingly, the sum of ` 3 lacs, being 
installment paid in February, 2014 shall be allowed as deduction while computing 
business income of P.Y.2013-14. 

3. (a) Mr. Bhansali is entitled to relief under section 91, since:  
(i) He is a resident in India during the relevant previous year. 
(ii) Income, by way of commission and dividend, accrues or arises to him outside 

India during the previous year. 
(iii) Such income is not deemed to accrue or arise in India during the previous 

year. 
(iv) The income in question, namely, commission and dividend, has been 

subjected to income-tax in that country in the hands of Mr. Bhansali and he 
has paid tax on such income in that country. 

(v) There is no agreement under section 90 for the relief or avoidance of double 
taxation between India and that country. 

 Therefore, he is entitled to the deduction under section 91, from the Indian income-
tax payable by him, of a sum, calculated on such doubly taxed income at the Indian 
rate of tax or at the rate of tax of the other country, whichever is lower. 

 Computation of total income and tax liability of Mr. Bhansali for A.Y.2014-15 
Particulars ` 
Income from business in India 3,63,000 
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Interest on fixed deposits with banks in India 2,25,000 
 5,88,000 
Foreign income  

- Commission           4,50,000  
- Dividend            78,000 5,28,000 

Total Income  11,16,000 
Tax on the above:   
Upto ` 2,50,000 Nil  
Over ` 2,50,000 & upto ` 5,00,000 @ 10% 25,000  
Over ` 5,00,000 & upto `  10,00,000 @ 20%   1,00,000  
Over ` 10,00,000 @ 30%     34,800 1,59,800 
Education cess @ 2% and secondary and higher education 
cess @ 1%  

  
4,794 

Total tax liability  1,64,594 
Average rate of income-tax in India: 
(` 1,64,594/ ` 11,16,000 x 100) 

14.75%  

Average rate of income-tax in the other country 
(` 1,05,600/ ` 5,28,000 x 100) 

20%  

Double tax relief under section 91 shall be @14.75% or 
20% of foreign income, whichever is less [i.e., ` 5,28,000 
x 14.75%] 

  
77,880 

Net tax liability (` 1,64,594 – ` 77,880)  86,714 
Rounding Off  86,710 

 (b) The dividend received by ABC Co Ltd. from XYZ Co Ltd. is exempt from tax under 
section 10(34), since such dividend is covered by section 115-O.  
ABC Co Ltd., while paying dividend distribution tax under section 115-O, is eligible to 
reduce the dividend received from its subsidiary company from the dividend paid / 
declared by it in the same financial year. Since, the dividend paid by ABC Co Ltd. is less 
than the dividend received from its subsidiary, i.e. XYZ Co Ltd., the tax liability under 
section 115-O would be Nil. 
In case ABC Co. Ltd. had distributed dividend of ` 72 lacs, the dividend distribution tax 
of ` 6.69 lacs  @ 16.995% of ` 39.36 lacs only (i.e. dividend declared ` 72 lacs less  
` 32.64 lacs being the dividend received from subsidiary domestic company which has 
paid dividend distribution tax on the dividend declared by it) is payable. 

(c) Section 2(26) defines an “Indian Company”. The proviso to section 2(26) states that 
for a company to be an Indian company, the registered or principal office should be 
in India.  In this case, since the registered office is in Bangkok, SRK Ltd. is not an 
Indian company. 
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A company, other than an Indian company, would be considered as resident in India 
only if the control and management is wholly in India.  In this case, the control and 
management is not wholly in India and therefore, SRK Ltd. is a non-resident / not a 
domestic company. 
SRK Ltd. is a non-resident assessee during the previous year relevant to 
assessment year 2014-15. As per Explanation 1(b) of section 9(1)(i), no income 
shall be deemed to accrue or arise in India to a non-resident through or from 
operations which are confined to purchase of goods in India for the purpose of 
export.  SRK Ltd. had purchased the goods in India and thereafter exported the 
same in total to China and accordingly no income of the non-resident company shall 
be deemed to accrue or arise in India. Consequently, the income from such exports 
would not be liable to tax in India.  

4. (a) As per the provisions of section 47(vid), any transfer or issue of shares by the 
resulting company to the shareholders of the demerged company in a scheme of 
demerger is not regarded as a transfer for the purposes of capital gains under 
section 45, if the transfer or issue is made in consideration of the demerger of the 
undertaking. 
As a consequence of the demerger, the existing shareholders of the demerged 
company will receive shares in a resulting company. When the shareholder 
subsequently intends to transfer the said shares, the cost of such shares will have 
to be arrived at as per the provisions of section 49(2C). According to the said 
provision, the cost of acquisition of shares in the resulting company will be the 
amount which bears to the cost of acquisition of shares held by the assessee in the 
demerged company, the same proportion as the net book value of the assets 
transferred in a demerger bears to the net worth of the demerged company 
immediately before such demerger. 
As per the provisions of section 2(42A)(g), for determining the period of holding of 
such shares, the period for which the shares of the demerged company were held 
by the assessee would also be considered.  
If the shares are held for more than one year, and transferred through a recognized 
stock exchange and securities transaction tax has been paid on such sale, the long-
term capital gain arising therefrom would be exempt under section 10(38). If the 
total holding period does not exceed one year, then the short-term capital gains 
arising on sale of such shares would be taxable @15% under section 111A. 

(b) Section 40A(3A) provides that where an allowance has been made in the 
assessment for any year in respect of any liability for any expenditure incurred by 
the assessee and subsequently, during any previous year, the assessee makes any 
payment in respect of such liability in a sum exceeding ` 20,000 otherwise than by 
an account payee cheque drawn on a bank or by an account payee bank draft, the 
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payment so made shall be deemed to be profits and gains of business or 
profession of the subsequent year in which payment is made.  
Section 40A(3A) is attracted in this case since the company has made a cash 
payment of ` 55,000 in respect of a liability incurred and allowed earlier. 
Accordingly, ` 55,000, has to be added in the computation of income for the 
A.Y.2015-16 (considering that the payment was made on 15.7.2014). 
The action of the Assessing Officer to issue show cause notice to rectify the 
computation of income of assessment year 2014-15 is therefore, not valid.  

 (c)    Computation of total income of Mr. Vijay 

Particulars `  
Salary  2,70,000 
Free Motor cycle  52,000 
Conveyance allowance fully spent for official purposes is 
exempt under section 10(14)  

Nil  

Reimbursement of medical expenses  
(Reimbursement up to ` 15,000 is exempt in the hands of the 
employee and the excess is taxable) 

3,800 

Total Income  3,25,800 

 (d) The Supreme Court in its judgment in the case of Sahney Steel And Press Works 
Ltd v. CIT (1997) 228 ITR 253 (SC) has held that the payment from public funds to 
assist the assessee in carrying on trade or business must be treated as revenue 
receipt. The subsidy granted to the assessee such as sales tax refund, power 
concession or refund of bills paid and exemption from payment of water charges are 
to be treated as revenue receipts chargeable to tax. It was held that the character of 
the subsidy in the hands of the recipient will have to be determined having regard to 
the purpose for which the subsidy is given. If the monies are given for assisting the 
assessee in carrying out the business operations and the money is given only after 
and conditional upon commencement of production, the assistance must be treated 
as assistance for the purpose of the trade. Therefore on the facts of the case, the 
sales tax subsidy was nothing but supplementary trade receipts chargeable to tax. 
Also refer CIT v. Rajaram Maize Products (2001) 251 ITR 427 (SC). 

5. (a) A Managing Director generally occupies the dual capacity of being a director as well 
as an employee of the company.  In this case, assuming that the Managing Director 
is also an employee of Totalcare Ltd., clause (vi) of the proviso to section 17(2) 
would get attracted.  Clause (vi) of the proviso to section 17(2) provides that any 
expenditure incurred by the employer on medical treatment of the employee outside 
India shall be excluded from perquisite only to the extent permitted by RBI. 
Therefore, the expenditure on medical treatment of the Managing Director outside 
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India shall be excluded from perquisite to the extent permitted by RBI as per clause 
(vi) of the proviso to section 17(2).  If it is assumed that the entire amount is 
permitted by RBI, there would be no perquisite chargeable in the hands of the 
Managing Director.  Therefore, in such a case, the action of the Assessing Officer in 
taxing the entire amount paid by the company as a perquisite in the hands of the 
Managing Director is incorrect. 
This question can also be answered by applying the rationale of the Allahabad High 
Court ruling in CIT v. D.P. Kanodia (2008) 296 ITR 0616.  In that case, the High Court 
observed that the reimbursement by the company of medical expenditure incurred 
outside India by the director cannot be considered as an amenity or benefit provided by 
the company to its director, and therefore the provisions of section 17(2)(iii)(a) would 
not be attracted.  Therefore, such reimbursement is not a perquisite within the meaning 
of section 17(2)(iii)(a).   
Hence, applying the rationale of the above case to the facts of this case, the action of 
the Assessing Officer in taxing the amount paid by the company as a perquisite in the 
hands of the Managing Director is incorrect.     

 (b) As per section 64(1A), the income of a minor child should be included in the total 
income of that parent, whose total income before such inclusion is higher.  

 The Supreme Court, in CIT v. M.R. Doshi (1995) 211 ITR 1, held that where the 
income from the trust was to be accumulated until the child attained majority, the 
clubbing provisions would not get attracted, since no benefit accrues to the minor 
child during the period when such child is a minor. 

 However, in this case, the minor daughter Pallavi is eligible for the benefits during 
the period when she is a minor, since income from the trust is being used for 
meeting her education and maintenance expenses. Only the remaining income is to 
be accumulated and paid over to her on her attaining majority. Therefore, since 
benefit under the terms of the trust deed is accruing, even though to a limited 
extent, to the minor daughter Pallavi during the period when she is a minor, the ratio 
applicable in the Supreme Court decision cited above cannot be applied in this 
case. Accordingly, the clubbing provisions under section 64(1A) will get attracted. 

 Therefore, the stand taken by the Assessing Officer to tax the income in the hands 
of Ramaswami is correct. However, only so much of income as is used for meeting 
the education and maintenance expenses of Pallavi during the current year should 
be clubbed in the hands of Ramaswami after providing for an exemption of ` 1,500 
under section 10(32) assuming that Ramaswami’s total income is greater than his 
spouse’s total income. 

(c) The Supreme Court in Hindustan Aeronatics Ltd v. CIT (248 ITR 898) has laid at rest 
any controversy on this point. It has held that under section 264, the Commissioner has 
no power to revise any order which has been made the subject matter of an appeal to 
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the Appellate Tribunal, even if the relief claimed in the petition is different from the relief 
claimed in appeal. With regard to the Board’s circular, the instructions are, no doubt, 
binding on the authorities under the Act but where the Supreme Court or High Court has 
declared the law on the question arising for consideration, it will not be open to a court 
to direct that a circular would be given effect to, over-riding the order of the High Court 
or Supreme Court. 
Hence, the petition is not maintainable. 

 (d) As per section 2(22)(e), any payment by a company, in which the public are not 
substantially interested, by way of advance or loan to a shareholder, being a person 
who is the beneficial owner of shares holding not less than 10% of the voting power, 
shall be treated as dividend to the extent to which the company possesses accumulated 
profits. 
In the instant case, PRT (P) Ltd. is a company in which the public are not substantially 
interested. The company has accumulated profits of ` 15,00,000 on 31.3.2013. The 
loan given by the company to Karan was not in the course of its business. Karan holds 
more than 10% of the equity shares in the company. Therefore, assuming that Karan 
has voting power equivalent to his shareholding, section 2(22)(e) comes into play and 
the sum of ` 1,20,000, representing the amount lent by the company to Karan,  is 
includible as dividend in the total income of Karan for the assessment year 2014-15. 
Under section 2(22)(e), the liability arises the moment the loan is borrowed by the 
shareholder and it is immaterial whether the loan is repaid before the end of the 
accounting year or not.  Therefore, the repayment of loan by Karan to the company on 
28.3.2014 will not affect the taxability of the sum of ` 1,20,000 as dividend in his hands.  

6. (a) Penalty of ` 5,000 under section 271F is imposable on a person who is required to 
furnish return of income under section 139(1) for failure to furnish such return before the 
end of the relevant assessment year, i.e. A.Y. 2012-13 in this case. It is true that the 
assessee can file a belated return under section 139(4) within one year from the end of 
the relevant assessment year or before completion of assessment, whichever is earlier. 
However, right to file a belated return after the end of the assessment year does not 
mean that the liability to pay penalty ceases. The Supreme Court's decision in Pradip 
Lamps Works vs. CIT (2001) 249 ITR 797 supports this view. Hence, the assessee is 
liable for penalty under section 271F for fails to furnish the return before the end of 
relevant assessment year. 

 (b) (i) Under section 245F(1), the Settlement Commission has been conferred all the 
powers which are vested in an income-tax authority under the Act.  Under 
section 154, an income-tax authority has the power to amend any order 
passed by it in order to rectify any mistake apparent from the record.  
Therefore, the Settlement Commission's power to amend an order to rectify 
any mistake apparent from the record is embedded in section 245F(1).    
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Further, in order to reflect the correct intention of the legislature, sub-section 
(6B) of section 245D specifically provides that the Settlement Commission 
may, at any time within a period of six months from the date of the order, 
amend any order passed by it under section 245D(4) to rectify any mistake 
apparent from the record. In this case, the rectification order was passed by 
the Settlement Commission within six months of passing the original order. 

  Therefore, Mr. Deshmukh’s view is not correct.  
(ii) In this case, the rectification has the effect of modifying the liability of Mr. 

Deshmukh. Therefore, as per the proviso to section 245D(6B),  the Settlement 
Commission, before passing the amended order, should have – 
(1) given a notice to the applicant and the Commissioner of its intention to 

make such an amendment; and 
 (2) allowed the applicant and the Commissioner an opportunity of being 

heard. 
If these conditions are fulfilled, the order amended by the Settlement 
Commission would be a valid order, since the amended order is passed by the 
Settlement Commission within the permitted time limit i.e., within six months 
from the date of its original order. 
However, if the Settlement Commission has not given notice of its intention to 
make such an amendment or has not allowed the applicant and the 
Commissioner an opportunity of being heard, then, the amended order passed 
by it will not be valid.   

 (c) (i) The proposition is not correct as per law. This is because section 254(2) 
specifically empowers the Appellate Tribunal to amend any order passed by it, 
either suo-moto or on an application made by the assessee or Assessing 
Officer, with a view to rectifying any mistake apparent from record, at any time 
within 4 years from the date of the order sought to be amended.   
The powers of the Tribunal under section 254(2) relating to rectification of its 
order are very limited. Such powers are confined to rectifying any mistake 
apparent from the record.  The mistake has to be such that for which no 
elaborate reasons or inquiry is necessary. Accordingly, the re-appreciation of 
evidence placed before the Tribunal during the course of the appeal hearing is 
not permitted. It cannot re-adjudicate the issue afresh under the garb of 
rectification. This issue came up for consideration before the Punjab & 
Haryana High Court in the case of CIT vs. Vardhman Spinning (1997) 226 ITR 
296. The Court observed that the jurisdiction to review or modify orders passed 
by the authorities under the Act cannot be inferred on the basis of a supposed 
inherent right. 
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(ii) The proposition is correct in law.  A finding of fact cannot be disturbed by the 
High Court in exercise of its powers under section 260A. The Income-tax 
Appellate Tribunal is a fact finding authority and the findings of fact recorded 
by the Tribunal can be interfered with by the High Court under section 260A 
only on the ground that the same were without evidence or material, or if the 
finding is contrary to the evidence, or is perverse or there is no direct nexus 
between conclusion of fact and the primary fact upon which that conclusion is 
based.  
In Commissioner of Agricultural income-tax vs. M.N.Moni (2007) 291 ITR 387, 
the Apex Court observed that the High Court had set aside the factual findings 
of the lower authorities and of the Tribunal without any valid reason. The Apex 
Court held that the findings of fact could not be interfered with by the High 
Court without carefully considering the facts on record, the surrounding 
circumstances and the material evidence.  There is no scope for interference 
with the factual findings, unless the findings are per se without reason or basis, 
perverse and/or contrary to the material on record. 

7. (a) (i)  Yes, failure to afford facility to the officer authorized as per section 132(1)(iib) 
is a case for which prosecution can be launched under section 275B and 
such person shall be punishable with rigorous imprisonment for a term which 
may extend to two years and shall also be liable to fine. 

 (ii) Yes, willful failure to produce books of account and documents as required 
under section 142(1) or willful failure to comply with a direction to get the 
accounts audited under section 142(2A) is a case for which prosecution can 
be launched under section 276D and such person shall be punishable with 
rigorous imprisonment for a term which may extend to one year or with a 
fine of ` 4 to ` 10 for every day during which the default continues or 
with both. 

 (iii) Yes, deliberate failure to deposit the tax collected under section 206C to the 
credit of the Central Government is a case for which prosecution can be 
launched under section 276BB and such person shall be punishable with 
rigorous imprisonment for a term which shall not be less than three 
months but which may extend to seven years and with fine. 

 (b) (i) Section 192 requires deduction of tax from salary at the time of payment.  
Thus, the employer is not required to deduct tax at source when salary has not 
been paid but is merely credited to the account of the employee in its books of 
account.  Desire Ltd. therefore, is not required to deduct tax at source in 
respect of the salary merely credited to the account of employee Dolly which is 
not paid. 

 (ii) An individual who is liable for tax audit under section 44AB in the immediately 
preceding financial year is liable to deduct tax at source under section 194C 
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for the financial year 2013-14 in respect of the payment made to contractor 
exceeding ` 30,000 in a single payment and ` 75,000 in aggregate during the 
financial year. Turnover in the financial year 2012-13 exceeded ` 1 crore. 
Therefore, Tony is liable to get his accounts for that year audited under section 
44AB. As the payment during financial year 2013-14 to the contractor had 
exceeded the limits prescribed in section 194C, tax has to be deducted under 
section 194C.  
The rate of tax deduction is 1% as the contractor is an individual.  

 (iii) The limit of ` 30,000 for non-deduction of tax under section 194J has been 
separately fixed for fees for professional services and fees for technical 
services.  This means that if a person has rendered services falling under both 
the categories, tax need not be deducted if the fee for each category does not 
exceed ` 30,000 even though the aggregate of the amounts credited to the 
account of such person or paid to him for both the categories of services 
exceed ` 30,000. Therefore, Binny Ltd., is not required to deduct tax at source 
in respect of the fees either at the time of credit or at the time of payment.  

 (c) Clause (i) of the first proviso of section 245R(2) provides that the Authority shall not 
allow the application where the question raised in the application is already pending 
before any income-tax authority or Appellate Tribunal or any court. 
In the above case, no application had been filed or contention urged by the 
applicant (foreign company) before any income-tax authority/Appellate 
Tribunal/court, raising the question raised in the application filed with AAR.  One of 
the Indian companies, however, had raised the question before the Assessing 
Officer, not on the applicant’s behalf or with a view to benefit the applicant, but only 
to safeguard its own interest, as it had a statutory duty to deduct the proper amount 
of tax from payments made to a non-resident.  Although the question raised pertains 
to one of the payments made or to be made to the non-resident applicant, it was not 
one pending determination before any income-tax authority in the applicant’s case.   
Therefore, as held by the AAR in Ericsson Telephone Corporation India AB v. CIT 
(1997) 224 ITR 203, the application filed by the Indian company before the 
Assessing Officer cannot be treated to have been filed by the non-resident. Hence, 
it would not be proper to reject the application of the foreign company relying on 
clause (i) of the proviso to sub-section (2) of section 245R of the Income-tax Act, 
1961. The application is, therefore, maintainable.   
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