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PROFITS AND GAINS FROM BUSINESS AND PROFESSION

GENERAL CHARGEABILITY OF PGBP:

As per Sec 28(i) "Profits and gains from business & profession which was carried on

by the assessee at any time during the P.Y".

This is the general chargeability under the head B & P. Further there are certain special
charging section as well which do not fulfill the conditions of general chargedbility, to
widen the scope of taxability.

Whether a particular income will come under the head B & P will be dependent upon the
facts & circumstances of each case.

The term ‘Business” is defined u/s 2(13) in an inclusive manner to include trade,
commerce, manufacture or any adventure in the nature of trade, commerce,
manufacture. However, this definition does not give any substantial test to identify
whether an activity amounts to business or not. We need to rely on the judgements given
by the Court to understand the term Business. Therefore, SC in the case of Barendra
Prasad Ray has held that “Business implies a systematic and organized activity by
applying labour & skill with a dominant intent to earn profits thereon”.
Therefore, earning of profits should be one of the dominant purpose from the activities
carried on to constitute it as business.

On the afore mentioned test the following proposition arises :-

In case of classification between CG or PGBP regular activity and profit motive will decide
the relevant head.

Between PGBP & IFOS if the income is inextricably (very closely) linked with the activity
of business then it will be classified under PGBP.

Sr. | PARTICULARS RELEVANT | REMARKS
No. HEAD
(1) | The assessee undertook the | Capital Gains | Suresh Chandra Goel (SC).
activity of plotting, to sell the The activity of plotting was done to ease the
huge land. Whether such process of sale of huge land.
activity can be construed as When the land is sold in plots, the dominant
Business Activity? purpose is to sell the land & exit the market &
there is no systematic & organized activity done
by the assessee to cdll it as Business.
(2) | Where the assessee after | PGBP In this case the assessee has undertaken a
buying a huge land constructs a systematic & organized activity by applying
colony on it and then sel it. labour & skil & it also amounts fo kind of
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Whether such activity would be adventure done to fetch better price.
considered as Business?

(3) | Interest income on deposits | PGBP The interest income so earned is not an
made in the bank ,which has independent Investing Activity. Such deposits so
furnished bank guarantee on placed are inextricably linked with the activity
the behalf of Assessees for a of business.
tender. Therefore, chargeable under the head B & P.

(4) | The Assessee let out the P & M | PGBP LAXMI SILK MILLS LTD (SC)
during the course of lockout in The dominant purpose of the facilities of the
the factory. Whether the rentdl business is to generate revenue for its
income chargeable under [FOS or owners. Where the facilities cannot be used by
PGBP? the owner himself on account of some problems

in the Co. and therefore it is temporanily let out
to generate some revenue, then it would
amount to business expediency. Therefore,
such income is arising out of business
consideration & therefore shall be classified
under the head business & profession.

(5) | The income earned by hotel | PGBP In case of hotels the income from their activity
industry by letting out the rooms are in nature of business income, as the
would be classified under which dominant purpose is not only let out of rooms but
head? it is hospitality services.

CHENNAI PROPERTIES & INVESTMENT LTD

[t was held by SC that , if it is written in the MOA that the main ob ject of the company is to
acquire & let out immovable property and income from such activity is substantial ,

then income from such activity shall be taxable under PGBP instead of IFHP.

As per 2(36) Profession includes Vocation'.

Q. What do you mean by term "PROFITS AND GAINS®?

Ans. The profits and gains must be revenue in nature i.e. all revenue receipts are chargeable
to tax. Any trading receipt incidental to business will be chargeable under section 28().
Any capital receipt, like damages for not supplying machinery on time will not be taxable,
as it is capital receipt.

Profits & gains may arise from legal or illegal business.

Profits may arise in cash or kind.

Profits u/s 28(i) must be Real Profitsi.e. not notional, not anticipatedi.e. it should
not be arrived by applying by deeming fiction. (there are some exceptions eg :-
Sec. H4UAD/HUADA/MUAE etc)
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W)

(5)

(6)

The term carried on by the assessee means the assessee controls the business and
need not do dll the activities himself. A non-resident appoints an agent in India, then this
agent will carry on the business but the control of the business is with NR only.

The term anytime during the P.Y." means business or profession must be conducted

at least sometime during the P.Y , if not for the entire year. Further it is not necessary

business should be in existence in A.Y.

SECTION 29 : HOW TO COMPUTE PGBP INCOME ?

In accordance with Sec. 30 to Sec. 43D.

Notes:

As per Sec. 145(1) every assesse covered under the head B & P or IFOS can maintain BOA
on Mercantile or Cash basis regularly followed by the assessee.

For the purpose of maintaining BOA's on Mercantile basis, Assessee has to follow Accounting
standards notified by the Central Govt. CBDT has notified its own standards known as
"INCOME COMPUTATION & DISCLOSURE STANDARDS®. (However only few ICDS have

been notified so far)

As per Sec. 145(3) if an assessee is found to be not complying with sub sec (1) or (2) then
A.O. has the power to invoke Best Judgement Assessment u/s 14U [Refer Assessment
Procedure 1.

SECTION 30 - 37 — DEDUCTION OF EXPENSES & ALLOWANCES
I

v v
Sec*. 30-36 , Sec. 37

Specific Ded"

General Ded"

Avdilable to All Sector wise deductions (+)

o Sec.30 32AD ,35, 35ABB. 35ABA, 35AD, 2 Explns
o Sec.3l 33AB, 33ABA, 36(1)(viia), (+)

e Sec3? 36(1)(viii), 35CCA, 35D, 35DD, Case laws
o  Sec 36(1) 35E, 35DDA, 35CCC, 35CCD.
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SECTION 32 — DEPRECIATION
V v ' v v
Sec. 32(1)(ii) Sec. 32(1)(iia) 32(1)() 32(1)¢iii)
Normal dep Additiondl Dep on SIM for Terminal dep
Under dep under power  Generating for PGU
Block Scheme Block Scheme units

)]

(2)

Section 32(1)(ii) :- NORMAL DEPRECIATION UNDER BLOCK SCHEME

WHAT DO YOU MEAN BY THE TERM "OWNERSHIP® ?

The term "Ownership” is not defined under IT Act. However, the Supreme Court in the
landmark Judgement of Mysore Minerals Itd has held that the term ‘owner” means
beneficial owner and not legal owner. One who has taken the possession and started
to use such assets for its own business or profession will be considered as real owner.
Accordingly, registration, title all are irrelevant to determine ownership.

Who will claim Depreciation in case of Lease & Hire Purchase Transactions ¢
In case of lease transactions, depreciation would be claimed by lessor [CBDT Cir. No.
9/2001].

In case of Hire purchase transactions, depreciation would be claimed by Hire

purchaser [CBDT Circular of 19431,

ICDS Ltd (SC) V/S CIT

[t was held in this case that lessor would be entitled to claim depreciation. The term ‘used’
referred in Sec. 32(1)ii) does not mean that the assessee itself should use the assets. In
fact the term ‘use’ means usage in the course of the business which the assessee is
definitely doing. Further the term owner means beneficial owner and one who retained
all the rights of ownership. It is irrelevant that the vehicles are in the name of the lessee,

as these were mandatory requirements of Motor Vehicle Act 1988.

(3)

WHAT DO YOU MEAN BY TERM "USE" FOR THE PURPOSE OF DEP ?

The term ‘use’ means both active as well as passive use i.e. ready for use.

It was held in the case of Chennai Petroleum Corp. Ltd. that so long as the business
was a going one and the machinery got ready for the use but could not be put to use

due to some extraneous reasons [mainly shortage of RM] then depreciation would be
allowable u/s 32.
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SECTION 2(11) :- BLOCK OF ASSETS
|

v v
Tangible Assets Intangible Assets
| 9
v 3 v v 25%
Plant Machinery Furniture Building J
15% 15% 10% 10%
l | Half dep. Is dlso
@ prescribed rates £ Rule 5(1)3 applicable here
I | I
v ] | v
[f Assets are used [f Assets are used
for >180 days for <180 days
J \2
Then dep. @ full Rate Then dep. @ hdlf Rate

Proviso to Sec. 32(1)

)]

(2)
(3)
W)
(5)
(6)
(7)

(8)
(9

Notes :-

Residential buildings will be depreciated @ 5% whereas temporary structures will be
depreciated at H0%.

Motor cars will be depreciated @ 15%, moreover if it is used in business of running them
on hire than 30%.

Computer( including software) including its peripheral will be depreciated at H0%.

( Refer the discussion of sec 115A later on in International Taxation )

Mobile phones and EPBAX are not computers, hence higher rate of depreciation is not
applicable i.e. it will be depreciable at 15%.

Windmills will be depreciated at 40% earlier it was dep. at 15%.

Professional Books will be depreciated at 40%.

Ships will be depreciated at 20%.

Aircraft will be depreciated at 40%.

Pollution Control Equipment depreciated at 40%.

WHEN DEP RATE U/S 32(1) BECOMES HALF ?

e [t becomes hdlf when an asset is acquired & put to use in that P.Y. for less than
180 days .

e Therefore, if an asset is acquired in one year, but put to use for less than 180 days
in next year, then it won't become half in next year.

e This provision is applicable to dep u/s 32(1)ii)iia)(i) & not 3201)(ii).
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IS GOODWILL AN INTANGIBLE ASSET ?

—  The SCin the case of Smifs Securities Ltd has observed that the expression intangible assets
includes other business or commercial rights. Therefore, the term goodwil will fall under
the said expression.

In the process of amalgamation, the amalgamated Co. had acquired a capital right in the
form of goodwill because of which the market worth of the amalgamated Co. increases.

®  Therefore it is held, goodwill is an intangible asset u/s 32(1) and eligible to take deduction @
25%.

SECTION 43(3) DEFINITION OF PLANT

Plant includes ships, vehicles, books, scientific apparatus and surgical equipments but does not
include tea bushes, livestock or building furniture and fittings.

WHEN DEPRE(IZIATION CAN BE CLAIMED?

v v
(1) The block of asset must be | [AND] | (2) The Block must not cease to exist
positive on the last day.£ on last day.
Amount column 3 £ Qty column 3

Note: Refer Text Book for lllustration, if required.

IS IT MANDATORY TO CLAIM DEPRECIATION ?
—  Yes, as per Explanation 5 to Sec. 32(1) it is mandatory to claim dep.

HOW TO ARRIVE AT WDV FOR NEXT YEAR ?
—  As per sec 43(6) WDV means Actual Cost as reduced “depreciation Actually
allowed. "However, there are 2 exceptions to this norm as follows :-

a) Exception 1:
As per Expln 3 to Sec. 43(6) any UAD carried forward u/s 32(2) shall be deemed

to be actudlly allowed in the current year.

Example:
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(b) Exception 2
CIT V/S DOOM DOOMA INDIA LTD. (SC).
D) Composite income from growing 3000 lacs
and Mfg Tea in India before Depreciation
Less: - Depn on actual cost of Rs. 1000 x 15% (150 Lacs)
Total Income 2850 Lacs
2) Taxable business income = 40 /% X 2850 lacs = 1140 lacs
3) AsperS.C.
Actual cost 1000 lacs
(-) Actual Dep ( Only 60%) (60) Lacs
WDV as per SC 940 Lacs
U4) After expn 7 to Sec U3 (6)in 2009
Actual Cost 1000 lacs
(-) Dep ( Deemed to be fully allowed ) (150) lacs
WDV after expn 7 to Sec 43(6) 850 lacs
Sec. 32(1)(iia) : Additional Depreciation @ 20% acquires & Install & Use
New Machingry or Plant
2 Y
Manufacture any article or thing Generation (OR) Generation & Distribution
of power or Transmission of Power.
Note :

(1) Ttis not allowed in case of P & M whichis 2™ Hand or any office premises or residentidl
accommodation, ships, aircrafts, road transport vehicle, any P & M which is dlready
allowed as deduction.

(2) Additional depreciation is dlso sub ject to 50% proviso if an asset is acquired & put to
use in that P.Y. for less than 180 days. However, remaining 50% would be allowable in
the immediately next year.

(3) Just like normal depreciation additional depreciation is also reduced from the block of
asset.
(4) Additional Depreciation is one-time benefit for that Plant & Machinery.
(5) ~—
- A/ \ T
Assessee set up a In notified Backward Acquire & install & Benefit
mfg unit between | (+) | areas of | (+) | Use a new = | 35% of
1/4/2015 AP/Bihar/ P & M between Actual Cost
1o 31/3/2020. Telangana/ /415 instead of
WB. 10 31/3/2020 20%.
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KEY NOTES:

1. The above depreciation of 35% in U states is not available to assessee engaged in
business of power generation etc.

2. Al other conditions are same (50% condition, plant & machinery which are excluded etc.

RECENT AMENDMENTS:
CBDT Circular 15/2015 dated 19/05/2015 :
CBDT has clarified that the printing or printing & publishing amounts - to manufacture,
therefore such assessees are eligible for additional depreciation u/s 32(1)iia).

SEC 43(1) : MEANING OF ACTUAL COST:
The term Actual Cost means actual cost of asset to the assesse, as reduced by that

portion which is met directly or indirectly by any person or authority.

DETAILED ANALYSIS:
17041995 110/98 11799 31/3/1999
10% Loan Business commenced 10% Loan 500 cr - Inty
100 ¢r & & Const” Going on Expl" 8
Assets used to Sec 43(1)
g P AN N T N —
Interest 1 Interest 2 Interest 3
[C.SM] [36 (1)(ii)] Proviso to
Sec 36(1)(ii)
INTEREST 1

As the SC judgement of Challapali Sugar Mills Limited, interest on borrowed Capitdl till the
commencement of business, has to be capitalised to the cost of the asset and then dep” can
be claimed accordingly on it, by the assessee. This exp cannot be dllowed as revenue exp in the

year of commencement as it amounts to prior period expenses. Therefore by applying the
principle of C.S.M, we can conclude that fill the time the business is not ready, the exp are not
incurred for earning revenues but incurred for Fixed assets. Therefore the term ‘actual cost
is wide enough to include dll those expenses which are inextricably linked with the asset.

INTEREST 2

In this case, since the business is commenced and assets are used and therefore interest
expense will be dllowed as revenue expenditure as per Sec. 36(1)(iii).
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INTEREST 3

The Co. has taken a new loan for construction of another asset. While reading the main
prov’ of Sec. 36(1)iii) interest for such period shall be allowed as revenue expense since the

business is commenced.
However, proviso to Sec 36(1)(iii) will not allow such interest as revenue exp because it
states that any capital borrowed for an asset which is not put to use shall not be allowed

as deduction.
However, fill the time the asset is not put to use, such interest shall be capitalized to the cost
of Asset.

INTEREST 4

This interest wil never form a part of actual cost as per expl” 8 to sec 43(1), as the asset
is put o use.

This interest cannot be covered in proviso to sec 36(1)(ii) as the asset is put to use.
This interest will be fully allowed as revenue exp as the borrowed capital is for the purpose
of business & profession and the asset is dlso used. Therefore it will come in the main prov" to

sec 36(1)(i)

DISCUSSION ON PREVIOUS YEAR:
The term ‘previous year' is defined u/s 2(34) as 'PY defined u/s 3'. Since this is the
most widely used term in the entire Act, therefore the government has taken the pain of

defining separately u/s 3.

SECTION 3 DEFINES PREVIOUS YEAR AS FOLLOWS:
For the purpose of this Act a previous year means a financial year immediately preceding the

AY.

PROVISO

In the case of business or profession newly set up in a financial year, the previous year shall
be a period beginning with the date of setting up of business or profession, i.e not from 1st

April.

INCOME COMPUTATION & DISCLOSURE STANDARDS
Link of ICDS with & 43 (1) :

ICDS - V — Tangible Fixed Asset
v i v

Admin and Gen. OHs exps are to be excluded | Expenses ~ which  are  specifically
from cost, if they do not relate to a specific | attributable to construction of a project on
Tangble Fixed Asset. acgn of T.A. or bringing it to its working
condition, shall be incl. as a part of cost.
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ICDS - V— Tangible Fixed Asset
v ' ¥
Exp. incurred after the plant has begun
commercial prod” i.e. prod" for sde or

captive consumpt”, shall be treated as
revenue exp.

Expenditure incurred on startup

and commissioning of the project, incl.
the exp” on test runs shall be capitalized.

[.C.D.S - IX BORROWING COSTS
|

If the funds are borrowed specifically for
"Qudlifying Asset”

[f the fund are borrowed generdlly for
"Qudlifying Asset”

then the actual borrowing cost incurred during
the period for which funds are borrowed for

then Borrowing cost shall be computed in
accordance with following formula

that asset must be Capitadlized B
A x C

Where;

A = Borrowing costs incurred during the P.Y, except borrowing directly relatable to specific

purpose

(i) Average of cost of ‘QA’ as appearing in the B/S on T*' & last day of P.Y (OR);

(i) i case the Q.A does not appear in B/S on 1¥ day or both then hdlf of the cost of
‘Q.A"(OR)

(iii) in case the Q.A does not appear in B/S on last day, then average of cost of Q.A
appearing on 1" day and date of put fo use

Bs

)

Average of the amount of total assets as appearing in B/S on 1*" day and last day

The Capitdlization of borrowing cost shall cease in case of the Qudlifying Asset, when
such Asset is first put to use i.e. it will available as a revenue expenditure as per Section

36(1)i).
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EXPLANATIONS TO SEC 43(1) : ACTUAL COST IN SPECIAL CASES

research subsequently brought into
business use

EXPL. TO MODE OF ACQUISITION ACTUAL COST
SEC.
U3
1 Asset  acquired for  scientific |NIL ( To be done with Sec 35)

acquired is met directly or indirectly by
Government or any statutory authority
or any other person in the form of a
subsidy or grant or reimbursement.

2 Asset acquired by way of gift or|Actual Costtothe previous owner minus
inheritance depreciation actudlly allowed to previous

owner.

3 Asset acquired at higher price from|Actual cost to be determined by the
any other person using the asset for his | Assessing Officer with prior approval
business or profession with a view to|of Joint Commissioner.
claim depreciation on enhanced cost and
reduce tax liability

U Asset once belonged to the assessee|The WDV at the time of original
which was used by him for business & is |transfer or the price paid for
transferred and reacquired by him reacquiring the asset; whichever is

less.

5 Building used for private purpose | The cost of purchase or construction of
subsequently brought into business|the building as reduced by the notiondl
use. depreciation  cdlculated at  the

depreciation rate applicable to the year
of conversion in to business use.

8 Asset acquired out of borrowed funds | Interest on loan borrowed relating to
£ Do along with CSM & proviso to  |the period after the asset is first put
sec 36(1)Gii) 3 to quse shall never form part of actudl

cost.

q Asset acquired subject to levy of GST | So much of the GST/Duty in respect in
in respect of which input credit is respect of which a claim of credit has
availed. been made and dllowed shall not form

part of the actual cost.
10 A portion of the cost of an asset So much of the cost as is relatable to

such subsidy or grant or
reimbursement shall not form part of
the actudl cost.

If subsidy is not directly relatable to
the asset acquired, but subsidy is with
reference to the assets then the
subsidy shall be proportionately reduced
from the actudl cost of the assets with
reference to which subsidy has been
granted.
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[}

Asset brought into India by a Non-
resident assessee or a foreign company
for use in his business or profession.

Actudl cost as reduced by the amount
of depreciation calculated at the rate in
force as if the asset was used in India
since the date of acquisition.

SUBSIDY AND ITS COMPUTATION UNDER INCOME TAX.

Subsidies

Added by Finance Act 2015
Section 2(24)(xviii)

Definition of Income includes

Assistance in the form of:

&
&
&
&
&
&
&

a subsidy or S

Grant or

Cash incentive or
Duty drawback or
waiver or

Concession or &

reimbursement (by whatever name
called

by C.G (or) S.G (or) any authority (or)
body (or) agency:
in cash or kind to the assessee

EXCLUSION NO-1

Other than subsidy or grant or
reimbursement  referred  in
Explanation 10 to section 43(1)

EXCLUSION NO- 2:

Subsidy or grant by Central Government for the purpose of corpus of a trust or
institution established by Central Government or State Government shall not form part

of income.

(i)

(ii)

(i)

(ii)

However the following and are taxable.

Subsidy or grant by CG for the purpose of corpus of a trust or institution established
by Local Authority.

Subsidy or grant by SG for the purpose of corpus of a trust or institution established
by State Government or Local Authority.

EXCLUSION NO

-3:

LPQG subsidy and other welfare subsidies received by individuals are not taxable.

CONCLUSION TO BE DRAWN FROM ABOVE AMENDMENT

If subsidy, is for acquiring asset then reduce from A/C (Actual cost) as per
Explanation 10 to Section 43(1).
Any other subsidy efc will become taxable under PGBP or IFOS if it is received

from C.G (or) S.G (or) any authority (or) body (or) agency. Therefore if waiver of loan
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is done by a Company then it is stil not taxable and it is a capital receipt and hence not

taxable yet.

However 3 subsidies have been excluded as mentioned above.

(A) Income Computation & Disclosure Standard - VII Government Grant Recognition

of Government Grant

—

\»

(1)

(2)

Qovernment Grant Should not be
recognized until, there is a reasonable

Recognition shall not be postponed beyond
the date of actual receipt

assurance
That the person AND| | that grants
shall shall be
comply with the received.
conditions attached.

TREATMENT OF GOVERNMENT GRANTS

\Z v v v v
Where G/G Where G/G Where G/G | Where G/Gis | For other than
relates to a | relates to Non |  Cannot be recievable as | (1)(2)(3)(4)
Depreciable Depreciable directly a

Asset Asset attributed to | compensation
an Asset
Then, deduct | Then, G/Gshall | Then, deduct Shall be Shall be
from Actudl be recognized | proportionately | recognizedas | recognized as
Cost as income over |  from Actudl income of the | income based on
the same period cost period in which it principle of
during which the is receivable. matching
cost of concept.
obligation is
charged to
income
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REFUND OF GOVERNMENT GRANTS
/ \
Refund in case of (2) / (4) & (5) Refund in case of Depreciable Asset
(a) Refundable amount have should be | (@) Refundable Amt shall be recorded by

first applied against unamortized increasing the Actual cost or WDV of
deferred credit remaining the Block

(b) Excess canbe charged to P & L

Section 32(2) : Set off and carry Flpr‘war‘d of unabsorbed depreciation

v v

Set of f against any B & P C/F to next years and set off against
OR income of any other head except | subsequent year PGBP income (OR) any
Salaries. other income except Salaries.

Time limit = Infinite years i.e. no time limit.

PRIORITY OF SET OFF :-
(1) Current year's depreciation (Expln 5 to Sec. 32(1) mandatory).

(2) Brought forward business loss (because it is subject to 8 yrs time limit).
(3) Unabsorbed depreciation ¢ 3

PROVISO TO SEC. 32(1) :- DEPN IN CASE OF AMALGAMATION, ETC.

In case of amalgamation, succession, demerger, compute dep’ as if no amalgamation,
succession, demerger has taken place, then apportion such depreciation between
amalgamating and amalgamated Co. OR predecessor and successor OR demerged and resulting
Co. on the basis of no. of days assets were used by them.

[llustration:

A Ltd has a block of furniture amounting to Rs 1,00,000 on 01.04.2019. Further. A Ltd
bought another furniture on 01.07.2019 amounting to Rs 200,000. Further, A Ltd got
amalgamated with B Ltd from 4" October, 19. Compute dep. as per section 32 for A'ltd and
B Ltd and dlso determine the actual cost to be shown in the block of B Ltd.

Ans. Depreciation on Rs. 1,00,000 =10,000
Depreciation on Rs 2,00,000 =20.000
ALtd BLid
(1) 10,000 10,000 (x) 10,000 (x)
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(2) 20.000

20,000 (x)

20,000 (x)

What will be the value of Asset to be shown in the books of B Ltd?
As per Expl" 2 to Sec 43(6) the value of opening WDV will be taken as part of block of

Bltd.i.e.Rs1,00,000.

As per Expl’ 7 to Sec 43(1) in case of amalgamation the actual costi.e. Rs 2,00,000
will be forming part of B Ltd block.

Section 38(2) :- Assets not exclusively used for Business or profession

Example: - AY :- 2020 - 21 Rate = 15%
Actual cost of Car 1,00,000
(-) Dep@15% 15,000
Persondl use = 30% 4,500) (10,500)
(on fair proportionate Basis) CLOSING WDV 90,500

Note:Cdlculate % of Persondl use on dep amount & do not bifurcate cost of the Asset.

Section 32(1)(i) :-SLM DEPRECIATION FOR POWER GENERATING

Rate =10% (SLM)
Original Cost 1,00,000
(-)  Dep for 3 yrs (30,000)
W.D.V. 70,000
v v v
(a) S.P.=50.,000 (b) —S.P.=80,000 |(e) S.P.=1,20,000

Terminal = 20,000
dep u/s 32(1) Giii)

Balancing charge
OR Deemed income

u/s 41(2) =10,000

Bal. Charge OR
Deemed Income u/s

41(2) = 30,000

No. Cap Gains (70,000 -
20,000)

10,000)

[1,00.000 -
70,0001
COA / Adj WDV =|Adj WDV / COA =|Adj. WDV / COA =
50.000 80,000 1,00,000 (70,000 +
30.000)
No Cap Gains (70,000 +|CG = 20,000

(120,000 - 20,000)
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SECTION 50A :- HOW C.G. IS COMPUTED WHEN A POWER GENERATING
UNITS SELLS AN ASSET?

Sdle consideration XX
(-)  Cost of Asset = Adj WDV** (XX)
Capital Gains XX

Note :- Adjusted WDV :-

WDV XX
(+)  Bdlancing charge u/s 41(2) XX
(=) T/Duls 3201)ii) (XX)

Adj WDV = COA XX

ADDITIONAL DEPRECIATION FOR POWER GENERATING ASSESSEES:
1. If claimed depreciation as per Sec. 32(1)(ii)
If the assessee opts for this option, then he is dlso allowed to claim additional depreciation

u/s 32(1)(iia)
2. Claim depreciation on SLM basis u/s 32(1)(i)

If the assessee opts for this option, then he cannot claim additional depreciation u/s

32(1)iia).

General Note for your knowledge :
Generdlly under the Income Tax Act, no depreciation is dllowed in the year of sdle, in respect
of asset which is sold during the year.

However there are 2 exceptions under Income Tax Act, where the assessee gets depreciation
in the year of sdle:

i) Terminal depreciation.

i) Incase of amalgamation, demerger etc.

SECTION 4 3A :- CHANGE IN FOREIGN EXCHANGE RATES

\’
Conditions
When an asset is acquired from outside | (+) | For that purpose assessee takes a
India foreign currency loan OR foreign
supplier.

Note :- Make Adjustment in the previous year in which actual payment is made.
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ICDS - VI EFFECTS OF CHARGES IN FOREIGN EXCHANGES RATES

Initial recognition

4//\>

(M (2)
Should be recorded as per the rate on | (i) An average rate for a week or a month may
the date of transaction be used for dll transaction during that period

(i) If Exchange rate fluctuates significantly
then take rate on the date of transaction.

Conversion on last date of Previous Year

4/\\»

Monetary limit Non-Monetary limit
— T
M (2) Shall be recorded as per the rate
Shall be converted If closing rate is unredlistic prevaiing on the date of
based on closing Rate (or) does not reflect transaction

reasonable accuracy
Section 43A is an Exception

Then report at an amount
which is likely o be redlised
or disburse, such item on

the last day of P.Y

1.17



Compact & Comprehensive MAY/NOV 2020 AJ Education NeXt

1.18



Compact & Comprehensive MAY/NOV 2020 AJ Education NeXt

DEDUCTION AND ALLOWANCES

Section 30 :- Rent, Rates &Taxes, Repairs and Insurance of Building

v v |
Owner Tenant
Rates, Taxes, Revenue Repairs and
Insurance Rent, Rates, taxes, Revenue Repairs and
J Insurance
Capital Repair ,then cost of C/R should be \
added to cost of Building & then claim dep” on it. For Capital repair, Tenant will be

Deemed owner of the Building and he can dlso

claim dep. on C/R. £Expl" 1 to Sec. 32(1)3

Note: Rates & Taxes will allowed on actual payment basis as per sec 43B.

Section 31 :- Repairs and Insurance of Plant, Machinery and Furniture
1. Repairs must not be capital in nature.

2. Rent of plant, machinery & Furniture is not deductible here. It is deductible u/s 37(1) subject
to conditions mentioned there.

OTHER DEDUCTION U/S 36(1)
I

v v v
(i)  Insurance premium paid | (ib) Health Insurance | (ii) Bonus / Comm. Paid to
against risk of premium paid by employees.
destruction or damage employers for | @  However, where sum
of stocks. employees (other than represents profits,
cash) .then not allowed.
SH's Dividend Bonus
A (25%) 25,000 -
B (25%) 25,000 -
Employee's J, C(25%) 5,000 20,000
L | D(25%) 5,000 20,000

Rs 40,000 bonus in the form of dividend can't be dllowed.
Note : Bonus or commission are allowed on actual payment basis as per sec 43B.
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SECTION 36(1)(ii) :- INTEREST ON BORROWED CAPITAL
v v v

Borrowed money Money must be used for B & P Interest is paid or payable.

(1) The expression "capital’ for the purpose of this section means only money and not other
assets. Further, there must be an element of refund.

(2) The borrowed capital must be “used for B & P". This term is quite wider as compared
to the term for the “purpose of earning profit”. Interest paid on the loans which are used
for discharging day-to-day business expenses, for the purpose of acquiring capital
assets, for the purpose of discharging dues in relation to business shall be dllowed as

deduction

(3) The A.O. has no right to dictate the rate of interest at which capital is borrowed.
Depending upon the market conditions, the assessee might pay interest at higher rate,
that does not mean assessee is evading tax. What has to be seen is whether the

borrowed capital is actudlly used for the purpose of B or P or not.
(4) Certain Interest payments are subject to sec 43B.

S.A. BUILDERS (SC)
FACTS:-

During the PY assessee advanced huge amount of its cash credits to its sister concern. The
A.O. disdllowed the proportionate interest on the grounds that the assessee has diverted
funds to sister concern.

JUDGEMENT : -
It was held by SC that expression commercial expediency is of wide import and includes
such expenditure as a prudent business man incurs for the purpose of his business.
The IT Authority must put themselves in the shoes of the assessee and see how prudent
businessmen would act.

If advance is given to the sister concern on account of commercial expediency, then it should
be dllowed as deduction.

Note:
Interest on borrowed capital which is used for the payment of Income Tax is not allowed as
deduction. However if it is to pay GST or service tax etc then it is allowed.

Sec. 36(1)(iiia): DISCOUNT ON ZERO COUPON BONDS.
13/09/2019 10000 Bonds Life = Syrs

[ssue value = 50

[ssue Date Redeemable value =100
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Discount = 10000 x 50 = 5,00,000
Redeemable date = 12/09/2024

2019 - 20 = /mx 8,333 Discount / month
2020 -21=12mx 8,333 =5,00,000/60
2021-22=12mx 8,333 = 8,333

2022 - 23=12mx 8,333

2023 -24=12mx 8,333

2024 - 25=5mx 8,333

Note :
If the bonds are issued for 15 days or more by the company ., then take it as a
complete month.

Sec 36(1)(iv): Employer Contribution to Recognised Provident Fund/Superannuation Fund
is allowed as deduction £ Subj to Sec 43B3.

Sec 36(1)(iva): Employer Contribution to Approved Pension Fund is dllowed as deduction
£ Subj to Sec U43B3.

Sec 36(1)(v): Employer Contribution to Approved Gratuity Fund is dllowed as deduction £
Subj to Sec U3B3.

Sec 36(1)(va): Employees Contribution to RPF etc is allowed as deduction to employer if
paid before the due date of the Relevant Fund
3 3

Note: [t is pertinent to note that Employees Contribution is considered as Income of
Employer as per sec 2(2U4)(x) when it is deducted from the salary of Employee.
Thereafter when it is paid before the funds due date then it is allowed as deduction
to employer. Therefore it gets nullified. ( There are contradictory views on this which
will be seen in later part )

SEC 36(1)(vi): ALLOWANCE FOR ANIMALS USED FOR B OR P ( OTHER
THAN STOCK IN TRADE )
Deduction = Cost - Sdle Value
Note: The deduction is available in the year in which the animals have become useless or
they are dead.
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Section 36(1)(vii) :- DEDUCTION OF ACTUAL BAD DEBTS
|

v

v

The Debt must be written off as
irrecoverable in BOA “for the P.Y."

AND

The debt must be taken into income of
assessee of year of deduction or earlier

P.Y.

{

EXCEPTION: - Banking and money lending business

in relation to their Loan amount

T.R.F. Ltd.

It is not necessary for the assessee to establish that the debt has become
irrecoverable . It is enough if it is w/off as irrecoverable.

For the purpose of this section, Bad Debts w/off shall not include prov. for doubtful
debts. € Also refer section 36(1)(viia) later.3

[t was held in the case of T. Veerbhadra Rao K. Koteshwara Rao that where the

goods, are sold by predecessor on credit basis & subsequently, it has become bad in

the hands of successor, then deduction is allowed to successor.

AMENDMENT MADE BY FINANCE ACT, 2015

In order to reduce litigation and provide clarity Finance Act 2015 has inserted a proviso to sec
36(1(vi) which states that *Any income which is of fered for tax as per ICDS without recording
the same in the BOA, if it becomes bad then it shall be DEEMED that such debt is written of f

as irrecoverable and deduction will be dllowed. £ Refer TB for detail 3

Section 36(1)(ix) :- EXPENDITURE ON PROMOTION OF FAMILY PLANNING

AMONGST EMPLOYEES

ONLY COMPANIES
|

v

v

Revenue — Fully Allowed

Capital = 1/5™ in 5 Equal Installment

Note: Unabsorbed Capital Expense shall be treated as UAD.

36(1)(xv) - STT £ provided the assesse is trader in securities 3 ( In Capital
Gains STT is not allowed as deduction )
36(1)(xvi) - CTTE provided the assesse is trader in commodities 3
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SEC 36(1)(xvii) :DEDUCTION FOR COOPERATIVE SOCIETY :

Deduction of expenditure incurred by a co-operative society engaged in the business of
manufacture of sugar for purchase of sugarcane at a price equal to or less than the price
fixed or approved by the Government.

AMENDMENT MADE BY FINANCE ACT 2018:

As per Sec. 36(1)(xviii), deduction in respect of mark to market loss shall be allowed.
However, the deduction is dllowed only if such loss is computed in accordance with ICDS.

Further, as per Sec. HOA(13), no deduction shall be dllowed in respect of mark to market
loss, if it is not determined as per Sec. 36(1)(xvii).

SECTORWISE PROVISIONS
SECTION 32AD — SPECIAL INCENTIVE FOR Y4 STATES
tInserted by Finance Act, 20153
|

v v v v

Any Assessee | Set up a mfg. Acquire & Install | Then 15%
(i.e. Corporate | undertaking new P&Mbtwn | dlowance  of
as well as Non- | btwn 01.04.15 01.04.15 Actudl cost.
corporate) 10 31.03.20 in t0 31.03.2020.

Andhra Pradesh /

west Bengal /

Telangana / Bihar.

— IMPORTANT POINTS :-

(1) Such asset should not be sold or otherwise transferred ( other than
amalgamation, demerger etc) for a period of 5 years from the date of instdllation.
However, in case of Amalgamation, demerger etc this lock-in period is not applicable for
Amadlgamating Co. but for the Amdlgamated Co from the date of instdllation by
amalgamating Co. If an asset on which deduction is claimed is sold or otherwise
transferred within 5 years then, dedn u/s 32AD shall be deemed to be income of P.Y.
in which the Asset is sold along with the implication of Capital Gains.

(2) The allowance under this section is in addition to normal dep. u/s 32(1)(ii) & additional
dep. u/s 32(1)iia).

(3) Allowance under this section shall not be deducted from the block of Asset.

(4) Allowance is not subject to 50% dedn if an asset is used for less than 180 days —
No condition that P & M should be actudlly put to use.
(5) The dllowance is subject o those P & M which are eligible for addin dep.
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(6) Fork lift trucks are eligible for deduction u/s 32(1)(iia) as well as 32AD as they are

specially designed vehicle and hence they are not classified in the definition of vehicle as

per the Motor Vehicle Act 1988.

(7)

SECTION 33AB — GROWING & MANUFACTURING TEA, COFFEE AND RUBBER

IN INDIA
OVERVIEW:
7
Only Growing Only Growing + Manufacturing
d Manufacturing J
\!
Fully exempt Fully taxable. — 33AB.
u/s1001). — Rue 8/7A/7B.
—  Explanation 7 to U43(6).
—>  Plant - 43(3).
Time Limit Quantum
(a) Deposit any amtin | (@) within 6 months from | (a) Amount deposited
NABARD the end of F.Y.
OR OR OR

(b) deposit any amt in
"Deposit Alc’
(+)C.Q. Approval.

(b) Before due date of | (b) 40% of PGBP income

return ;
Whichever is earlier.

(Before this dedn (+) setting
of f of Losses);

Whichever is lower
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NOTES :-
(1) The above amount can be withdrawn in the following circumstances:

(a) Closure of business ( Will be Taxable )

(b) Death of an assesse ( Will be Exempt)

(¢) Partition of HUF ( Will be Exempt )

(d) Dissolution of a firm ( Will be Taxable )

(e) Liquidation of a company. ( Will be Exempt )
The amount withdrawn from NABARD / Deposit A/c must be utilized for the purpose

specified in the scheme in the same P.Y.

(2)

If it is not utilized in the year in which it is withdrawn then, it is deemed to be income in
that year.£0nly 40%/35%/25% will be taxable 3

If an amount withdrawn from NABARD is utilized in the same FY for the purpose
specified in the scheme, then no dedn shall be dllowed again in the year of actual
expenditure as it is dlready allowed u/s 33AB when it was deposited in NABARD.

(3)

(4) The amount withdrawn from NABARD should not be utilized for purchasing any
prohibited assets like P & M instdlled in office or Residential Accommodation or of fice
(Refer TB for complete list)

Any asset acquired under scheme should not be transferred or sold for 8 years.

appliances (Not Being computer)
(5)

Exceptions

v v

(a) Sold or transferred to local/Govt. | (b)  Succession of a firm by a company subj to

Authority, etc. following conditions:

Firm > Co.
(1) Al Assets All Assets
(2) AllLiabilities All Liabilities.
(3) Al Partners All shareholders

Incorqe Tax Rules

v v v
Rule 8 Rule 7A Rule 7B
Income from mfg. Income from mfg. v v
of Tea of Rubber Income from mfg. | grown cured &
v | v T coffee grown cured Roasted &
40% 60% | 35% | 65% v mixe
Business | Agriculture | Business | Agriculture | 25% 75%
Business | Agriculture | H40% | 60%
Business | Agri
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SECTION 33ABA : SITE RESTORATION FUND.
(Prospecting or Extraction OR prdn PF petrol or natural gas in India)

v v v
(a) deposit any amount Time Limit : Quantum :
with SBI OR Before the end of the | (@)  Amount deposited
PY.
(b) any other bank in OR
form  of  Site (b) 20% of PGBP — |V
Restoration Fund Income (Before this
Alc. dedn (+) setting of
losses)

Note :- Rest all the provisions are same as sec 33 AB

SEC 35 : EXPENDITURE ON SCIENTIFIC RESEARCH

Research related to Assessee’s Business

v v
Sec 35(1)(i) : Rev, Exp - 100% Sec 35(1)(iv) : Capital Expenditure
(only |as# 3 years) v —|@ ]O.O%
PRE Comm. Post Comm. v | v
e Sdlary e Any Revenue Pre Comm. Post Comm.
® Purchase of | Exp|@100%| |® Any Asset | @ Any asset
materidl except  Land except Land @
J only Last 3 years 100%
Above exp. must be @100%
authorized by pres.
Authority (DGIT) Example ;-
L [e100% e P & M purchased for Laboratories
e Purchase cars & buses for EE's
e Exp. incurred on const. of approach
roads.

Note : No deduction of depreciation shall be allowed.
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SECTION 35 (2AB) —»150% OF REVENUE & CAPITAL EXP, BUT ONLY

POST COMMENCEMENT
Research related to Assessee’s Business
v ¥ | v v

Company Mfg of any article / | On In house Not Available for
( Earlier it was | thing (other than XI™ | Research & Approved | Building & Land.
there in Family | Sch. Items) by pres. Authority (+)

Planning OR Agreement But for Bldg claim
expenses) Bio-technology 100% u/s 35(1)(v)

Note : A Company approved u/s 35(1)(iia) will not be eligible for above deduction.
However it can claim deductions u/s 35(1)(i)(iv).

CONTRIBUTION TO OUTSIDERS
€ APPLICABLE TO BOTH RESEAR|CH & NON RESEARCH ASSESSEE)

v v v v
Sec 3501)Gii) Sec 3501)(iii) Sec 35(2AA) Sec 35(1)(ia)
Contribution to Contribution to Contribution to Contribution to Indian Co.
Research R.A. / college / National Laboratory | indulged in Scientific
Association / university / other | or IIT. Research .
college / university | Ins.
/ other Ins.
J \’
Scientific Statistical / 150% 100%
Research social science
150% 100%
Must be Approved.

Note:- The dedn shall not be denied merely on the ground that subsequent to payment
by assessee the approval granted is withdrawn.

WHEN SCIENTIFIC RESEARCH ASSET CEASES TO BE USED FOR SCIENTIFIC
RESEARCH.

Sold after using for the purpose of Sold without using for Business propose
Business.

a)  Explanation1to Sec 43(1) shallapply and | @)  Sec W1(3): Deemed Income wil be
actual cost to be taken as NIL. applicable and lower of
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[Sale proceeds] - [Capital Expenditure
on asset minus Deduction dllowed

b)  Sec 50 i.e. CG for Depreciable Asset & i)
Sec H3(6) i.e. WDV of asset will be
applicable and STCG will be chargeable to

tax.

under section]

OR
i)  Deduction dllowed;
will be taxable.

CG as per sec 48

b)

AMORTISATION OF TELECOM LICENSE FEES PAID [SEC 35ABB]
‘== " ¢
Pre-commencement Deduction Post-Commencement Deduction

From the year in which the fees is actually
paid over the unexpired period of the license.

In the year in which business commences
for the amount actudlly paid over the
unexpired period of license.

Note: No deduction u/s 32 will be allowed.

TAX TREATMENT IN CASE OF TRANSFER OF LICENSE
PY 19 - 20 = COST 100 CR. Padid. Life =10 yrs.

samlseon_—

PGBP (+) CAPITAL GAINS
Sdle Price (minus) OPN WDV of License M (2) (3)
on 1" day of PY of sdle SP 60 90 | 120
COA | (100) | 100) | (100)
Deficit Surplus G | wo | ao | 20
PGBP (20) 10 20
Then, it will be Income of PY of ( This part is not mentioned in ICAI
deductible in the sale subject to Study Material )
year of sdle. Maximum of
Deduction dllowed
earlier.

AMORTIZATION OF SPECTRUM FEES FOR PURCHASE OF SPECTRUM

[Sec 35ABA] (Inserted by Finance Act 2016)

The Govt. has newly introduced spectrum fees for auction of air waves. There is uncertainty
in tax treatment of payments in respect of spectrum i.e. whether spectrum is an intangible
asset to be depreciated under Sec. 32 7 or whether it is in the nature of alicense o operate
telecommunication business to be eligible for deduction under Sec 35 ABB?
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In order to provide clarity and avoid any future litigation and controversy it is proposed

to insert a new section Sec 35 ABA in the Act to provide for tax treatment for spectrum fees
and therefore any capital expenditure incurred and actudlly paid by the Assessee on acquisition
of any right to use spectrum for telecommunication services by paying spectrum fee will be
dllowed as deduction in equal installments over the period for which the right to use spectrum

remains.£ Same as 35ABB3

Further, such right can be transferred to any other person and the tax implication will be same

as Sec 35 ARB.

SEC. 35D :AMORTISATION OF PRELIMINARY EXP:

| Y
Indian Companies Incurs expenditure on  “Specified
Or Resident Non Corporate Assessee purpose’. ,
¥ R
Before (OR) After commencement of
Commencement business in connection with extension of
undertaking (OR) setting up a new unit
ugntum
| 2 Y
(OR)

(1) 5% of Cost of project (FA)
As on last of PY in which business

commences

(OR)

5% of Capital employed [Share cap
+ Debenture +long Term Borrowings)

As on last of PY in which business commences

(OR)

extension of business is completed

extension is business is completed

WHICHEVER IS HIGHER
(2) Actudl Amt of Expenditure on Specified Purpose.
Note : Deductible Amt = (1) or (2) lower.
Deduction will be dllowed in 5 equal installments

Note 1 : For Non Corporate Assessee’s ignore 5% of Capital Employed and directly
compare Actual Preliminary Expense with 5% of COP.

Note 2 : Refer Page

for list of Specified Expenses.
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INVESTMENT LINKED DEDUCTION [SEC 35AD]
Deduction of Ep@ Expenditure

2 X
100% 100%

1) Cold chain faciity for certain| 6) Cross country naturdl gas or crude or

products petroleum oil pipeline.
2)  Warehousing facility for| 7) Hotel> 2 stars

agriculture products. 8) Housing project for slum Redevelopment
3)  Hospital 2100 beds q) Inland container Depot / container freight
4) Housing project for affordable station

Housing 10) Bee - keeping and production of honey and
5) Production of fertilizer beeswax

1) Warehousing facility for sugar.

AMENDMENT MADE BY FINANCE ACT (NO 2) 2014
Finance Act 2014 has added following 2 additional business u/s 35AD for deduction of 100%
of Capital expenditure.

(12) Laying and operating a slurry pipeline for transportation of iron ore.

(13)  Setting up and operating a semi-conductor wafer fabrication manufacturing unit.

(14)  Setting up & Operating an infrastructure facilities in India.

The term infrastructure facility means the following :
1. ARoad including toll road, bridge or rail system.

2. Ahighway pro ject including housing or other activities being integral part of the highway
project.
3. A water supply project, water treatment system, irrigation project sanitation and

sewerage system or solid waste management system.
4.  Aport, airport, inland waterway or inland port.

Note: The deduction mentioned in 6™ & 14™ Business is available only to India
Company or Consortium of Indian Companies .

CAPITAL EXPENDITURE ELIGIBLE FOR DEDUCTION.
v — ~

POST COMMENCEMENT PRE COMMENCEMENT
Capital Exp incurred wholly or exclusively | Capital Exp incurred  wholly and
during the P.Y. in which it is incurred. | exclusively during the preceding yrs will be
dllowed in the PY in which business
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Commences operations ;
if the amount is capitalized in the BOA on
the date of Commencement.

No deduction for acquisition of following in pre as well as post:

e LAND
e GOODWILL
e  FINANCIAL INSTRUMENTS.
Note:
Conditions to be satisfied
(i) ii) (iii)

[t is not set up by |It is not setup by L(]) 2" hand Machinery
splitting up transfer of IInd hand /|'upto 20% of total
(OR) plant & Machinery Exceptions value is allowed.

reconstruction of a N
Business dlready in (2) Imported 2™ hand
existence. P & Mis dllowed provided
no dep is allowed earlier.
No Deduction under any other provisions of the act
2 Y
No deduction u/s T0AA (OR) Chapter VI A AND No deduction u/s - 32

Special Benefits for Hotel Industry
Hotel Industry will get deduction if it transfers the operations but continue to own the hotel.

Sec 73A : Set of f & carry forward of Loss
Losses of any specified business u/s 35AD can be set off and c/f against any other
specified business.
Time limit : Infinite period.
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INCOME
l 2 Y
Demolished / Destroyed / Discarded / If an asset is used for non specified
Transferred. purpose before expiry of 8 years then
deemed Income is :

Then, Sdle price will deemed income Deduction dllowed earlier XX

(-) Depreciation u/s 3201)i)/(iia) (xx)

Sec 28 PGBP( Deemed Income) | xx

(No Time Limit) [Sub sec (7A) & (7B) infroduced

by Finance Act, 2014

Note: Deemed Income not
Applicable to “Sick Unit”

AMENDMENT MADE BY FINANCE ACT 2017

1. Earlier, there was no provision for those cases whereby, an asset on which deduction
u/s 35AD is claimed & dllowed and subsequently, such asset is used for non-specified
purposes.

2. However, FA 2014 has inserted Sec. 35AD(7A), which states that such assets should
be used only for specified purposes for a period of 8 yrs beginning from the PY in

which the asset is acquired.

3. If the assessee uses such asset for non-specified purpose, then Sec 35AD (7B) wil
be attracted and deemed income will be amt. of ded” allowed earlier less dep” u/s 32,
as if no ded” u/s 35AD is dllowed.

U4. Suppose an assessee engaged in setting up and operating a warehousing facility for
sugar, buys an asset, say bldg worth Rs. 100 cr on 15/04/2015. The same bldg was
put to use on the date of acquisition. It is the obligation of the assessee to use such bldg
for warehousing of sugar for a period of 8 yrs, otherwise deemed income will be
attracted. Suppose on 15/04/17, assessee started using the bldg for storage of non-
specified goods, the assessee now has to bear the burden of deemed income u/s 35AD

as follows:
Ded” Allowed: 100 cr
(-)  Dep for 2 yrs (19 cr)

Deemed income 35AD(7B) 81 cr

AMENDMENT BY FA (2017)
5. Now since the assets are used for non-specified purpose and the assessee has dlso
borne the burden of deemed income u/s 35AD. Therefore, the issue under
consideration is what will be the actual cost of such asset which were earlier used for

specified purpose but now for non-specified purpose.
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6. For this purpose. there was an Expl” 13 to Sec. U43(1) which states that any Capitdl
Asset received by way of Gift, will ,on liquidation, amalgamation, etc., then actual cost
shall be Nil. However, Expl” 13 does not speak about the actual cost in those cases
where the assets have been used for non-specified purpose.

7.  Therefore, in light of recommendation of IT simplification committee and to bring
clarity, Sec. 43(1) has been amended to provide that the COA in respect of such asset
= Actual cost to the assessee as reduced by dep" that would have been allowable

had the asset been used for the purpose of business, since the date of Acquisition.

8. Therefore in the case of warehousing of sugar :

Actual cost =100 - 19 = 8]

TAXATION OF MINING OF COAL, LIMESTONE, IRON, ETC. [SEC 35E]

Amortization of Expenditure incurred wholly

Only Indian Co’s or Resident Non Corporate assessee.

—

and exclusively on any operation relating to :

g s

(1)

(2)

(3)

Prospecting for minerals

(OR) | Development of amine | (OR) Other Naturdl

Deposits

Note: The above excludes any expenditure met by Govt. or any other authority

Qualifying Exp = Amt Incurred

- Met by any authority

WHEN IT SHOULD BE INCURRED

—

\

(2)

q)]

Y preceeding yrs

During the year of
*Commercial Production”

(5 yrs including current yr)

EXPENDITURE DOES NOT INCLUDE:

(i) Acquisition of site of any minerdls or any rights.

(i)  Acquisition of deposits of any minerdls or any rights

(i) Any exp of Capital Nature, i.e. buiding, plant & Mach, Furniture, etc. for which

depreciation is admissible u/s 32

1
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QUANTUM AND TIME LIMIT
LOWER OF :
a) 110" of "Qudlifying Expenditure”
OR
b)  Income (before deduction u/s - 35E)

of PY arising from commercial exploitation of any mine
(Income of all mines shall be taken)

e Any unabsorbed amt will be C/f for next 9 years.

SECTION 36(i)(viia) :- PROV FOR BAD DEBTS FOR BANKS/ NBFC

deduction under Chapter
VIA.

AND

10% of  Aggregate
Average Advances made
by Rural Branches

Chapter VI-A.

NIL

In case of Scheduled In case of public, State Foreign Banks/
Banks Other Non Financial, State Industrial NBFC
Scheduled Banks including Corp.
Cooperative Banks
1.  8.5% of Total Income | 5% of Total Income before this | 5% of Total Incl before this
before this deduction and | deduction and deduction under | dedn and dedn under

chapter VI - A.

NIL

Notes :-

1. No deduction u/s 36(i)(vii) unless actual bad debts exceeds provision for Bad Debts.

2. The provision for Bad Debts must be debited to P & L A/c.
3. The actudl bad debts must be debited o PBD Alc.
Section 36(1)(viii) :- TRANSFER TO SPECIAL RESERVES
Available to following
v v
(1)(a) Financidl Corporation | (2) Housing Finance | (3)  Any other Financial corporation
specified under Company. for development of
Confpanies Act infrastructure facility.
v v

Industrial or

Agricultural Development

Infrastructure facility

Development of Housing

The above companies should be engaged in providing Long Term Finance.

1.34




Compact & Comprehensive MAY/NOV 2020 AJ Education NeXt

AMOUNT OF DEDUCTION :-
(1) Amount transferred during the P.Y. to special Reserve Alc u/s 36(1)(vii)
OR
(2) 20% of profits from Above Business (Before this deduction)
OR

(3) 200% of (Paidjp capital & General Reserve) as on the last day of the P.Y. (-) the
Badlance of S/R Alc on the 1st day of P.Y.

SECTION Y41(4A) :- DEEMED INCOME
Any amount withdrawn from the S/R A/C will be chargeable to the tax in the year in which
the amount is withdrawn.

MISCELLANEOUS DEDUCTIONS:

e  Section 35CCA :- Expenditure by way of making payment for Rural Development to
Associations or Institutions.

e  Section 35DD :- Amortisation of Amalgamation / Demerger Expenses
v v v

Only to Indian Companies (+) 5 equdl Installments.

e  Section 35 DDA :- Amortisation of expenditure under VRS i.e. 5 equal installments.(
1/5™ has earlier came in Family Planning expenses/ Preliminary Expenses /
Amalgamation or Demerger Expenses)

e  Section 35CCC :- Expenditure on Agriculture Extension pro ject

J
150% of Expenditure

e  Section 35CCD :- Expenditure on Skill Development project 150% of Expenditure
(By Companies excl. Land & Building].
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TREATMENT OF LOSSES UNDER IT ACT :-
BADRIDAS DAGA V/S CIT(1958) / CALCUTTA CO. LTD (1959)(SC)

One has to keep in view the general commercial principles while determining real & true

profits of a business or profession.

There may be loss which is not admissible loss under any of the provisions of the Act
and yet such losses should be allowed in order to determine true and real profits of
assessee & it is the duty of every person who has anything to do with taxing business people to
understand what are the principles of commercial accounting.

Unless one understands the principle of commercial accounting, it is absolutely difficult to make
a proper assessment.

Trading losses which are incidental to the operations of the business must be allowed
even if it is not specially coded anywhere in the Act.

As capitdl receipts are not chargeable to tax, therefore even capital Losses can't be
allowed as deduction. [CIT v/s Mysore Sugar Co. Ltd].

Following are the some of the instances which are deductible as losses :-

a. Loss of stock by fire.

b.  Loss of stock by Ravages of Ants

c. Loss of cash by theft.

d.  Loss of stock by Act of God.

e. Loss on Account of foreign exchange.

f.  Loss due to embezzlement by employee.

SECTION 37(1) :- GENERAL DEDUCTION OF EXPENSES
(a) Ttis not (b) T+ is not|(e) Tt is not|(d) Itisincurred wholly
specified u/s persondl in capital in and exclusively for
30 1o 36. nature nature the purpose of B &
p.

EXPLANATION 1 TO SEC 37(1)

Any expenditure incurred for any purpose which is an of fence or prohibited by law shall not
be allowed as deduction.

EXPLANATION 2 TO SEC 37(1)
Any expenditure incurred on the activities relating to CSR referred in Sec 135 of Companies

Act, 2013 shall not be dllowed as deduction u/s 37(1).
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Notes:
Donation to Swach Bharat and clean Ganga forms part of CSR and it is allowed u/s 80G.
Expenditure on certain activities which is otherwise allowable under any other section will not

be disallowed u/s 37(1).
Donation to certain trusts mentioned u/s 35(1)(i)/3501)(i) etc. will be allowed as deduction.

CIRCULAR NO. 5/2012
Any freebies provided by pharmaceutical sector to medical practioner and their professional
association shall not be allowed as deduction in the light of expln 1to Sec 37(1). Further such
amount would be taxable in the hands of recipient.

PREMIUM OF KEYMAN INSURANCE POLICY:

CBDT has clarified that premium paid by firm for a Keyman Insurance Policy of a partner, to
safeguard the firm against disruption of business is an allowable deduction u/s 37(1)

DR. T.A. QURESHI V/S CIT(SC)

Losses of illegal business wil be dllowed as deduction to compute the redl profits and gains
as expln 1 to section 37(1) has nothing to do with case of losses, it only covers expenses.

The similar judgement was dlso given by Andhra Pradesh H.C. in case of T.C. Reddy whereby
the Losses on Alc of the confiscation of pharmaceutical drugs by Custom Authorities was
dllowed as deduction based on above mentioned S.C. Judgement.

PENALTIES
v | v
Compensatory Pendl
Allowed Disallowed

Note :-

Interest and pendlties under direct tax is not allowed
Interest on sdles Tax is dllowed

Pendlties under Direct & Indirect Tax both will not be allowed.
Secret Commission shall not be allowed as deduction.

Fwrn -

Section 37(2B)

Notwithstanding anything contained in Sub sec (1), any expenditure incurred by an assessee on
advertisement in any brochure or pamphlet of a political party shall be disallowed.
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NOTE ON BOT :

KERELA ROAD LINES (SC)

[t was held that Sale proceeds of the scrap after demolishing the building was treated as
business income and if that was so, the payment of interest which is a contractual obligation

should dlso be allowed as business expenditure.

CONFEDERATION OF INDIAN PHARMACEUTICAL INDUSTRY (H.P.)
[t was held that Circular 5/2012 dated 01.08.2012 is in line with Explanation 1 to section
37(1). However if the assessee sdfisfies the assessing authority that the expenditure
incurred is not in violation of the regulations framed by the Medical Council then it may
legitimately claim a deduction, but it is for the assessee to satisfy the Assessing Officer that
the expense is not in violation of the Medical Council Regulations.

CIT V. KAP SCAN AND DIAGNOSTIC CENTRE P. LTD. (2012) (P&H)

The demanding as well as paying of commission by Medical Practitioner is bad in law. It is not
a fair practice and is opposed to public policy and should be discouraged. Thus, the High
Court held that commission paid to doctors for referring patients for diagnosis is not
allowable as a business expenditure.

DINESH MILLS LTD. (GUJARAT HC)
FACTS :

Company's clerk mis-apportioned cash on various occasions :-

P.Y.201-12 > Rs 4,140,000
P.Y.2012-13 - Rs 5,20,000
P.Y. 2013-14 - Rs 3,80,000

The said embezzlement was discovered in the year 2015-16 & assessee claimed Loss in P.Y.

2015-16.
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JUDGEMENT :-

1. It was held that loss should be incidental to the business.

2. It should be allowed in the year in which it is discovered irrespective of the year to
which it pertains.

CIT v/s Khemchand Motilal Jain Tobacco Products (P. Ltd)
£Contradictory to Expl. 1 to Sec 37(1).3
[t was held that the ransom money paid to release the director from dacoits where police was
unsuccessful to do so shall be allowed as deduction.

SHANTI BHUSHAN V. CIT (DELHI)

[t was held the amount paid for heart surgery can neither be allowed u/s 31 nor u/s 37(1).

MILLENNIA DEVELOPERS (P) LTD. (KARN.)
[t was held that the amount paid to compound an offence is obviously a pendlty and hence,
does not qudlify for deduction under section 37. Merely describing the payment as a
compounding fee would not alter the character of the payment.

CIT V. NEELAVATHI & OTHERS (KARN)

[t was held that ,if the assessee had incurred expenditure for the purpose of security, the
same would have been dllowed as deduction. However, in the instant case, since the
payment has been made to the police and gundas to keep them away from the business

premises, such a payment is illegal and hence, not dllowable as deduction.

HINDUSTAN ZINC LTD. (RAJ. H.C.)
The assessee owned a plant which required huge quantity of water for its day to day
operations. It was held that this expenditure was incurred with an ob jective of facilitating
its trade operations. Further, it was held that it was incurred to conduct business more

efficiently & profitably and therefore, it should be allowed as revenue expenditure.

TRIVENI ENGINEERING & INDUSTRIES LTD. (DELHIH.C.)

The advance given to employees which became irrecoverable is a “trading Loss” and

therefore it would be allowed as deduction to arrive at profits.
Non-Recovery of security Deposits to Landlord for obtaining Tenancy Rights is a Capital
Loss. It won't be allowed as deduction.
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ORIENT CERAMICS & INDUSTRIES LTD (DELHI H.C.)

Whether expenditure on Glow sign Boards displayed at dealer outlet, capital or

revenue 7
—>  The Delhi court observed the following :-

1. This exp. doesn’t bring into existence a capital asset.

2. Itisnot an asset of permanent nature. It was further observed that it has short shelf
life.

3. It was observed that it decays with weather and requires frequent replacements.
The replacement is necessary almost every year.

U. Therefore, it was held that the expenditure was incurred with the object of facilitating
business operations and not acquiring capital assets & therefore it should be allowed as
deduction.

ALLOWABILITY OF CERTAIN EXPENSES

1. Dividend and Dividend distribution tax under section 115-0 is not allowed as deduction.

2. Income tax, wedlth tax, surcharge & education cess is not allowable as deduction.

3. Provision for loss of subsidiary company is not dllowable as deduction.

4. Provision for deferred tax as per IND AS 12 is not dllowable as deduction.

5. Provision for diminution in the value of investment / assets as per IND AS is not allowable
as deduction.

6. Provision for unascertained liability is not allowable as deduction.

7.  Prior period expenses are not dllowable as deduction, but they are dllowable if liability to
pay crystalized during the Previous Year. (E.g. increased sdlary is paid in current year
under pay commission).

8. Sdlary & Perquisites paid to directors are fully allowed as deduction subject to section
HOA(2). If however, sdlary paid to director exceeds lmit prescribed under the
Companies Act, then such excess salary shall be disallowed.

DISALLOWANCES
v | v
Section HOA Section 40(a)
1. HOA(2): Excess payment 1. H0(a)(: TDS for NR Payee
to Relatives

2.  HOA(3)/(3A): Cash>Rs 10,000 2. UO0(a)(ia): TDS for Residents Payee
3. UOA(?): Provision for Gratuity 3. HO(a)i): Income Tax
4. UHOA(9): Contribution to unrecognized | 4.  UO0(a)ia): Wedlth Tax

provident Fund.

5.  HO(aXib): Fees charged by State Govt.

6. HO0(a)(ib): Equdiisation Levy
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7.

H40(a)ii): TDS on salary for N.R.

8. U0(a)v): Tax on Non-monetary Perquisite

paid by employer.

SECTION 4OA(2): EXCESS PAYMENT TO RELATIVES:

Assessee
Expenditure

Incurs | (+)  made payment to | (+) A.O. may disallow

Specified person |

v

v

If AO considers to
be unreasonable
and Excessive

Having regard to Fair Market Value
& Legitimate needs of business.

e  [f the Co. sells goods of Rs1,00,000 to director whereby the FMV of goods sold is Rs
1,50.,000 then, A.O. can't invoke section HOA(2) as it is applicable only to expenditure

and not income.

e [tisonA.O. to prove that the exp. is in excess of FMV or unreasonable. i.e. the onus lies

on the assessing of ficer.

Section H0A(3)

v

v

v v

Assessee incurs
an expenditure*

(+)

Payment OR | (+)

Aggregate of
Payments

To a person in | By other than "Account
asingle day of a | payee crossed cheque

sum exceeding | OR Bank Draft OR ECS
Rs10,000** |or such other
electronic mode as
may be prescribed.

(FA2019)

¥*  For payment mode to transporters the Limit is Rs 35,000.

Section H0A(3A)

P.Y. 2019-20

P.Y.2020-21 ¥

Sdlary a/c 80K

To Salary (o/s)

(This is not paid but still
dlowed on Accrud

Basis in PY 2019-20)

80K —*

'Rs 80,000 is paid to a person in single
day by cashin PY 2020-21.
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#  RESULT:- It can't be disallowed
u/s HOA(3) as it is not dllowed in
P.Y. 2020-21 but as per Section
HOA(3A) it will be deemed to be
PGBP Income of P.Y. 2020-21

AMENDMENT MADE BY FINANCE ACT 2017

[.  Depreciation disallowance u/s 32 and capital Expenditure u/s 32AD & 35AD on

cash payment:

1.

2.

Hitherto (Till now i.e till P.Y 2016-17) only revenue expenditures were
covered u/s HOA(3)/(3A).

In order to discourage cash transactions even for CAPEX, a proviso has been
attached to Sec. 43(1), which states that where an assessee incurs any exp
for acquisition of any asset, in respect of which payments or aggregate of
payments made to a person on a day otherwise than by A/c payee cheque drawn
or Alc payee bank draft or use of ECS or such other electronic mode as may
be prescribed exceeds Rs. 10,000, then such expenditure shall be ignored for
the purpose of determination of actudl cast of such asset. ( FA 2019 )
Therefore even deduction u/s 32AD shall not be dllowed, because sec 32AD is
dlso dllowed as 15% of Actual Cost.

Illustration

XYZ purchased machinery of Rs. 1L. The payment in respect of the same is made by A/c payee
cheque. It dlso incurred instdllation cost of Rs. 12,000 in cash in a day, to a person.
Determination of actual cost as per Sec. 43(1)

Pre Amendment | Post Amendment
Purchase Value 1,00,000 1,00,000
Add: Instdllation cost 12,000 0
Actual cost of Machinery 1.12,000 1,00,000

Further, Sec 35AD is also amended. 35AD(8)(f) states that any expenditure in respect of
which payment or aggregate of payment made to a person in a day otherwise than by A/c
payee cheque or bank draft or ECS or such other electronic mode as may be prescribed.
exceeds Rs. 10,000, no deduction shall be dllowed in respect of such expenditure.

Note:

In the absence of any info, it is logical to conclude that exceptions given in rule 6DD cannot be

extended to CAPEX as rule 6DD is notified through Sec HOA(3) only.

1.42



Compact & Comprehensive MAY/NOV 2020 AJ Education NeXt

RULE 6DD: EXCEPTION
Circular No. 10/2008, Dated 5-12-2008 : Clarification Regarding Rule 6DD
‘Fish or Fish Products” "Producer of Fish / Fish
Products
Would include other marine products, such as | Wouldinclude either fishermen or

shrimp, prawns, cuttlefish, squid, crabs | headmen of fishermen who sought
lobsters, etc. the catch of Fishes.

HOA(2) vs HOA(3) THE INTERLINKING:

SECTION H4OA(7) :- PROVISION FOR PAYMENT OF GRATUITY IS DISALLOWED

Actuarial Valuation 18.00,000
(-) Amount avdl. In Grat fund (15,00,000)
Prov for payment of Gratuity 3,00.,000
Disallowed u/s YOA(7)

Qratuity liability is determined by Actuary in the year of retirement or termination of
employment. Suppose, determined liability comes 1o Rs18,00,000. Now, the employeris liable
to pay this Rs 18,00,000 to employee on retirement. However, amount available in Grant.

Fundis Rs15,00,000. Employer passed the following entry in BOA :-
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Gratuity Alc Dr [3,00,000
To Prov. for Gratuity Alc 3,00,000
This amount is disallowed u/s HOA(7). However, when this Rs 300,000 is actudlly paid to

employee, it will be allowed as deduction.

SECTION HOA(9) :- CONTRIBUTION TO UNRECOGNIZED PROVIDENT FUND ETC.
IS DISALLOWED.
—  CASE I:- If an employer contributes Rs 60,000 p.a. to Recognised P.F. etc then this

contribution itself is allowed as deduction in respective years u/s 36(1)

—  CASE II:- If an employer contributes Rs 60,000 to an unrecognized P.F. then this
contribution every year will be disallowed by virtue of section HOA(9). However when
this amount is actually discharged to employees it will be dllowed in the hands of employer.

Section 40(a)(i) : Payments to N.R. or Foreign Company of any Interest, Royalty,
Fees for Technical Services or other sum chargeable

Payable
v v
In India OR Ouytside India
[ * ]
To a NR OR foreign Company
v | v
Deduct Tax AND Deposit 1ill time specified u/s
139(1) i.e.Due date of return

¥ 100% expenditure will be disallowed if the tax is not deducted OR after deducting is
not paid il the due date specified u/s 139(1).

Where in respect of any such sum, where tax has been deducted in any subsequent
year, or has been deducted in the previous year but paid after the due date of filing
of return, then it will be dllowed in the P.Y. in which payment is made.

(As per proviso to Sec 40(a)(i))

Where assessee has failed to deduct TDS & he is not treated as Assessee in
default u/s 201(1), then for the purpose of section Y0(a)(i) it shall be deemed
that assessee has deducted and paid the tax on such amount on the date of
furnishing of return by Non Resident payee & deduction of such expenditure will

be allowed. ( Inserted by Finance Act (No. 2) 2019 )
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* Al the aforesaid sums must be taxable in the hands of the recipient under [T Act,

1961. ( Refer Past Questions for Illustration )

CIRCULAR NO. 3/2015 DATED 12/02/2015
Doubts have been raised about interpretation of the term “other sum chargeable” i.e.
whether this term refers to the whole sum being remitted abroad or only the portion
representing the sum chargeable to IT under relevant provision of the Act.
CBDT clarifies that for the purpose of making disallowance u/s H0(a)(i) the appropriate
portion of the sum which is chargeable to tax under the Act shall form the basis of such
disallowances & it has to be determined by A.O. considering facts & circumstances.

Eg:- Suppose a Co. remits $ 500,000 to a USA firm abroad for rendering services partly
in India and partly in USA. Entire $ 500,000 can't be disallowed as entire amount is not
chargeable in India. The A.O. has to determine the relevant portion of Service which is provided
in India & accordingly make disallowances. Say the A.O. determines that H0% of Service are

received in India, disallowance u/s 40(a)(i) will be only $ 2,00,000.

Section 40(a)(ia):PAYMENT TO RESIDENTS PAYEE

v v

Deduct Tax AND Deposit fill time limit specified u/s 139(1)
i.e.Due Date of filing of Return.

Note:- If tax is not deducted or after deducting it is not paid then |30%| of
expenditure will be disallowed. (FA 2014).

Not Applicable for N.R or Foreign Co.

Where in respect of any such sum, tax has been deducted in any subsequent year,
or has been deducted in the previous year but paid after the due date of filing of
return, then 30% will be dllowed in the P.Y. in which payment is made.

Section 201(1) (FA 2012)
If an assessee
v | ¥
Fails to Deduct TDS OR After ded" fais to pay TDS
' v
Then he shdll be deemed to be “Assessee in Default”
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CONSEQUENTLY HE IS LIABLE TO PAY:;
1. Pendlty u/s 221 which can be up to TDS not deducted or not paid.
2. Interestu/s 220 @ 1% p.m.

* Tt is well established law laid down by various courts that deductor shall be
treated as "Assessee in default” only if :-
1. Deductor has failed to deduct TDS AND

2. Deductee has dlso failed to pay tax directly.

2ND PROVISO TO SECTION 40(a)(ia)
Where assessee has failed to deduct TDS & he is not treated as Assessee in default u/s
201(1), then for the purpose of section 40(a)(ia) it shall be deemed that assessee has
deducted and paid the tax on such amount on the date of furnishing of return by Resident
payee & deduction of such expenditure will be dllowed. ( Finance Act 2012 )

VERY MUCH NEEDED CLARIFICATORY JUDGEMENT :

[t was held by SC in the case of Pdlam Gas Services that disallowance u/s H0(a)(ia) shall apply not
only in respect of those amount which are payable during the PY but is also applicable in respect of
those amount which are paid during the PY.

Further, disallowance u/s 40(a)(ia) is applicable not only to assesses following mercantile system but

dlso cash system. The above judgement has overridden the Allahabad HC judgment of Vector Shipping
Co.

The above judgement is also applicable to sec H0(a)(i).

Section U40(a)(iii): SALARY TO NR
\

Salary P!oyab|e
v v
Outsjde India OR [ India
v
To a Nogn-Resident
v v
Do not deduct tax AND Do not pay
| ; !
Then it will be disallowed
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Note:-

[t means if an assessee has deducted but not paid, then it will be adllowed & other consequences
of TDS will prevail. This might be a lacunae in the law.

OTHER DISALLOWANCES
v v v v

Sec Sec Sec U40(a)(iib) Sec 40(a)(v)
U0(alGi) | Y4O(al(iia)

Income tax | Wealth tax | Roydlty, fees, service | Employer paying tax on Non
is disallowed. | is disallowed. charges efc. paid by | monetary perquisites of
State Govt. undertaking | Employees.

to State Govt.2 Refer | Sych perquisite is Exempt

TB3 £10(10CC) 3

EQUALISATION LEVY
£ REFER INTERNATIONAL TAX LATER ON 3
(Introduced by CH VIII of FA 2016)

1. Many companies in India, in order to make online ads., make payment to foreign
companies like Facebook, google, etc. Such Co’s do not have a PE in India. The issue
under consideration is, the India Co's and non-residents having PE in India, are making
huge payments to these Co's and claiming deductions of such exp. However, these
foreign Co’s are not liable to tax in India because as per the DTAA, foreign Co will not be
liable to tax in India if it does not have a PE.

This leads to revenue loss of CG, i.e., ded" on one hand and exemption on another
therefore, Ch VIII of FA, 2016 has introduced the concept of Equdlisation Levy (EL)
wef 1-6-16.

2. Asper Sec 165 of Ch VIII of FA, 2016 any amt of consideration paid to a non-

resident, in respect of certain specified services, i.e, online ads, etc. shall be

liable for EL @ 6%.
3. Such EL is payable by a resident carrying on B/P or a non-resident having a PE in India

to a non-resident not having a PE in India.
Y. Inthe following cases, Equdlisation Levy is not applicable.

—>  Where the aggregate amt of consideration for a specified service does not

exceed Rs. 1L.
Where payment is not made for B/P
As per Sec. 166, of FA 2016, such levy has to be deducted & paid by 7th of

the following month. In case the assessee does not deduct, then dlso the assessee
has to pay by grossing up.

%
%
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—  As per Sec 170 of FA., in case of failure to pay within time specified, interest
will be levied @ 1% or part thereof. As per Sec 171 of FA 2016, if the assessee
fails to deduct equdlisation levy, then he is liable to pay penalty equivalent to
EL.

After deducting, if the assessee fails to pay such levy, then pendlty will be lower of

EL failed to pay (OR) Rs 1,000 for every day for during which, the failure continues.

5. Asper Sec H0(a)(ib), if an assessee has not deducted EL or after deducting, has not
paid on or before, the due date mentioned in Sec. 139(1), then such expenditure will be
disallowed in the hands of the assessee. However as per the proviso, such expenditure

will be dllowed in the year of actual payment.
6. Asper Sec 10(50), any income arising from such specified service and chargeable to
equdlisation levy, shall be exempt from tax.

SEC 43B :- CERTAIN DEDUCTIONS ALLOWED ONLY ON ACTUAL PAYMENT
Not withstanding anything contained in any of the prov. of IT Act, following
deductions will be allowed on actual payment :
(a) Tax, duty, cess or fees under any other law OR

(b) Employer’s contribution to any provident fund or superannuation fund or gratuity fund
or any fund for the welfare of EE'S OR

(¢c) Bonus or commission payable to Employees OR

(d) Interest on any loan or borrowing from public Financial Institutions or state Finance Corp.
or State Industrial Investm Corporation OR

(e) Interest on any loan or advance from scheduled Bank (including Cooperative Banks) OR

(f) Any Leave Sdlary OR

(g) Any expenditure which is payable to Indian Raiways for use of Raiway Assets shall be
dllowed as deduction only in the year in which it is ACTAULLY PAID. ( FA 2016)

AMENDMENT MADE BY FINANCE ACT (NO. 2) 2019 :

Note :

1) The above deductions will be allowed in the year in which it incurred even if it is paid il
due date of return specified u/s 139(1).

2) However, if the payment is not made fil due date of filing of return, then it will be
dlowed in the year of actual payment.
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3)  Abank guarantee given by a company towards disputed tax liabilities does not amount to
actual payment and hence it is not allowed as deduction.

EMPLOYEE RELATED ISSUES:
TREATMENT OF EMPLOYEES CONTRIBUTION IN THE HANDS OF EMPLOYER :-

As & when the employer deducts EE's contribution, it is treated as an income in the hands of
the employer as it is defined as income u/s 2(24)(x). Subsequently, when such contribution is
deposited before the funds due date i.e. 15th day of the following month, then it is dllowed as
dedn in the hands of EER u/s 36(1) (va) to nuliify the income.

The intention of the legislature is far clear that EE’s contribution is not sub ject to the due
date mentioned u/s U3B, but it is the funds due date only. However, DelhiH.C. in the case
of Aimil Ltd & Uttrakhand H.C. in kiccha Sugar Co. Ltd has given a contradictory view by
holding that the due date should be read as mentioned in Sec 43B.

However Gujarat High Court has disallowed the Employees Contribution if payment is made
after 15 days.

CASE I:- INCLUSIVE ACCOUNTING

Books of Say this Rs 10,000, sdles
Accounts Tax is not paid fill the
(1) BankAlc Dr | 200,000 | date of fiing return
To Sdles Alc | 200,000
(Incl. of Sdles |~ Computation of Total Income :-
Tax)
NPasperP&LA/c| 1,90,000
(+) Sdles Tax Disallowed 10,000
Total Income 2.00,000
(2) SdlesTaxAlc Dr 10,000
To Sdles Tax Payable A/c 10,000
Profit & Loss Alc
To Sdles Alc 10,000 | By Sdles A/c 200,000
To NP Alc 190,000
2.00,000 2,00,000
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Case [I:-EXCLUSIVE ACCOUNTING

Books of Accounts :-

Sdles Tax should be Routed through

Bank Alc Dr | 200,000 | P*L Alc (Chowringee Sdles Bureau)
To sdles Alc 190,000
To Sdles Tax Payable A/c 10,000
P&LA/ Computationof Income
- By Sales NPasperP &L Alc 1.90,000
1,90,000
ToNPA/c 190,000 (+) Sdles Tax Dis. 10,000

¥ Totdl Income

Though Not Dr
to Profit & Loss
Alc

200,000

EXPLANATION 3C & 3D TO SEC. 43B

For removal of doubts, it is hereby declared that a dedn of interest under clause (d) & (e) is
avdilable only if it is actually paid & not if it is just converted into new Loan.

Circular 7/2006 Dated 17/7/2006 :-

Any O/S interest which is converted into a loan will be allowed as dedn in the year in which such
converted loan is actually paid irrespective of nomenclature being loan.

SECTION 41(1):- RECOVERY OF EXPENDITURE & REMISSION &

CESSATION OF TRADING LIABILITY (DEEMED INCOME)
|

v

v

Sec H1(1)

Sec H1(1)

Where any loss or expenditure has been
allowed as deduction AND subsequently
such amount is received/written off in
respect of such loss or expenditure then it

Remission or cessation of Trading liability is also

deemed to be Business Income.

v

'

is deemed to be Business Income.

If working cap loan
is  waved off
(trading liab.) then
Sec. Wil is

applicable.

If loan on FA is waived off.
(Non-trading liab) Sec. 41(1)
is Not

Applicable.
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1. This section is applicable even in the year in which business has ceased.

2. This section is applicable in the hands of successor if it is recovered by it where
deduction was claimed by predecessor.

UNILATERAL CESSATION OF TRADING LIABILITY

(SEC 41(1) APPLICABLE]
Mr. A:- Seller Mr. B:- Buyer
B/S B/S
Debtors Crs.100000—T—
1,00,000

Where Mr. B i.e. buyer ceases a liability of Rs 1,00,000, then dlso Sec 41(1) is applicable
even though such amount is not written of f as bad debt by Mr. A as it amount to unilateral
cessation of Trading Liability.

POLY FLEX INDIA (P) LTD V/S CIT (SC)

The assessee Co. paid excise duty under protest & took the deduction of the same. The
assessee chdllenged the levy of such duty in H.C. & subsequently H.C. decided the case in the
favour of the assessee. Department gave the refund of such E.D. fo the assessee on the
direction of H.C. Further, department challenged H.C. decision in S.C.

The issue under consideration is whether Sec W(1) will be applicable when the assessee has
received the money & matter is pending in S.C.

JUDGEMENT :-

Sec. W41(1) is a deeming fiction which comes into play as soon as assessee receives any

amount in respect of such expenditure or losses. It is irrelevant that such receipt has been
disputed by the department in further appedl. A.O. is justified in invoking sec 41(1) in the year
in which assessee received the money.

Note:

Assessee has received the refund, therefore it is taxable in the year of receipt. In case, the
refund is not received but only the order of HC is passed, then such amount won't be taxable
1ill the time amount is received.

RECOVERY OF BAD DEBTS :
As per Sec H1(U4) Recovery of Bad Debts which was dllowed a deduction will be deemed to
be business income irrespective of whether the business exists or not.
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Further it was held by Supreme Court in the case of P.K. Kaimal that bad debts claimed by
Predecessor and recovered by successor is not chargeable to tax.

SECTION 14A:- EXPENDITURE INCURRED DISALLOWED IN RESPECT OF
EXEMPT INCOME UNDER THIS ACT
—> No deduction shdll be dllowed in the respect of expenditure incurred for earning
exempt income under this ACT.

The A.O. shall determine the amount of expenditure disallowed in prescribed manner.

R

The prescribed manner is given in rule 8D.

RULE 8D : METHOD FOR DETERMINING AMOUNT OF EXPENDITURE IN
RESPECT TO EXEMPT INCOME.

(i) Amount of Expenditure Directly relating to exempt income.
AND

(i) an amount equal to one percent of the annual average of the monthly averages
of the opening and closing balances of the value of investment, income from
which does not or shall not form part of total income.

CIRCULAR 5/2014

Doubts have been raised by industry whether disallowances can be made even in those cases
where no income has been earned by an assesse which has been claimed as exempt during the
Financial year.

CBDT has put an emphasis on term income should be exempt under this Act & not under
the year in which the expenditure is disallowed.

Eg:- If an assessee takes an loan in P.Y. 2019-20 & invests that in tax free bonds in P.Y.
2019-20. However, interest on such tax free bonds is accrued & redlized in P.Y.2020-21.

—  CBDT clarifies that still the interest of P.Y. 2019-20 will be disallowed in P.Y.2019-
20 only irrespective of the fact that interest is earnedin P.Y. 2020-21.

CIT V. KRIBHCO (2012) (DELHD)

The High Court observed that section 1UA is not applicable for deductions, which are
permissible and allowed under Chapter VIA. Section 14A is applicable only if an income is not
included in the total income as per section 10 of the Income-tax Act, 1961. Deductions under
Chapter VIA are different from the exclusions/exemptions provided under Section 10.

Section 1HA of the Income-tax Act, 1961 ['Act’] provides for disallowance of expenditure in
relation to income not “includible” in total income.
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SECTION 43D :- INTEREST INCOME ON BAD & DOUBTFUL DEBTS
(a) In case of public Financial Institutions OR State Financial Corporation OR State Industridl
Investment Corp. OR Sch. Bank Or COOPERATIVE BANKS.
AND

(b) In case of |Public Company| whose ob ject is providing L.T. Finance for Construction &

Purchases of Houses in India.

Then Int. is taxable
v v

on the date of credit in BOA Date of Recovery
| |
v

Earlier

AMENDMENT MADE BY FINANCE ACT (NO. 2) 2019 :

SECTION YUAA : MAINTENANCE OF BOOKS OF ACCOUNTS

Specified Profession
[
v v
Existing New
Keep & maintain BOA if GR >1.5L in All Keep & maintain BOA, if GR is likely to be
3 preceding PY's greater than 1.5 lakhs.

Note :- All the above BOA should be maintained for 6 PY's from the end of Relevant
AY's.

BUSINESS AND OTHER NON SPECIFIED PROFESSIONS

Other  than | Individual & HUF
Individual &
HUF
In case of existing business or profession
1. Ifincome exceedsin any of the 3 preceding PYs 1,20.000 2,50,000
(OR)
2. If Turnover exceeds in any of the 3 preceding | 10.00.000 25.00.000
PYs
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If business or profession is newly set up
1. Ifincome is likely to exceed 1,20,000 2.50.000
(OR)
2. If Turnoveris likely to exceed 10,00.,000 25.00,000

Section 271A :- Pendlty for failure to keep & maintain BOA, other documents, etc.
A.O. or CIT (Appedls) may direct that such person shall pay by way of pendlty a sum of Rs.

25,000.

SECTION l-ll-liAB :- TAX AUDIT

Business

Profession

If T/0, Sales GR > 1 crore

GR>50.00.000

AMENDMENT MADE BY FINANCE ACT 2017

1.  FA 2017 has added a new proviso to Sec UHAB which states that if an eligible
assessee opts for Sec U4 AD, then he should not get his BOA audited unless the

T/0 exceeds Rs. 2cr.

2. Thisincrease in limit from lcr to 2cr of tax audit is only applicable to assessee opting for
Sec HUHAD. In other words, if the assessee claims that his actual profits are lower than
deemed profits, then he has to conduct tax audit.
Due Date :- 30/09/2020 or 30/11/2020.

Section 271B :- Penalty for failure to get Accounts Audited

v v
OR
0.5% of T/o, Rs1,50,000
Sdles or GR I
v

Whichever is lower
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PRESUMPTIVE INCOME :-
Section HY4AD :- Notwithstanding anything to contrary Contained in Section 28 to
Sec 43C. |
v v
a. ‘Eligible Assessee’ b. ‘Eligible Business”
—  Individudls, HUF, Any Business except Sec. Y4 AE &
—>  Partnership Firm but not a LLP. | /0. GR. Sdles < 2 Cr.
All Resident. (Amended by Finance Act, 2016)
Then Deemed profits = 8% of T/0.

NOTE:

In order to promote digital transactions & to encourage small unorganized businesses
to accept digital payments, FA 2017 has inserted a new proviso u/s YHAD(1) to provide that
deemed profits would be 6% of Total T/O received during the FY or before D/D of filing
of Return u/s 139(1) provided it is received by any of the following modes:

1. AlcPayee Cheque

2. Alc Payee Bank Draft

3. Useof ECS

U. such other electronic mode as may be prescribed ( Finance Act 2019 )
However, the existing rate of 8% would continue to apply in respect of Total T/O received by
any other mode.

lllustration:
An eligible assessee carrying out eligible business u/s HHAD provides the following details:

1.  Totd T/O for FY 19-20 is Rs. 150 lacs
2. Out of the above,
(i) Rs. 25 lacs is received by A/c payee cheque during FY 19-20

(i) Rs. 50 lacs is received by cash

(ii) Rs. 25 lacs is received by A/c payee cheque before due date of filing of Return
(iv) Rs. 50 lacs is not received fill due date of filing of Return.

Compute presumptive income u/s H4AD for AY 20-21

Mode of Receipt Taxable @ 8% | Taxable @ 6%
By A/c Payee Cheque in PY 19-20 - 25|
By Cashin PY 19-20 50l -
By A/c Payee Cheque before D/D u/s 139(1) - 25|
Not recd. 50l -
T/0 Totdl 100l 50l
Deemed Business Profit 8l 3l
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—> Conditions to get covered u/s YU AD :-

1. Assessee should not claim deduction under the head * Deduction in respect of certain
Incomes " i.e. deduction under CH VI A from 80-IA to 80RRB £ Profit Linked
Deductions ¥

2. Sec. H4AD is not Applicable for certain assesssees :-
—  Any profession £ Refer H4ADAS

—  Any person earning any income in the nature of commission or brokerage.

—  Any person carrying on any agency business.

Notes :-

e  Disdllowances u/s HOA(3) can't be made because Sec HHAD over sides Sec. 28 to Sec.
43C.

e  Any deduction u/s 30 to 38 shall be deemed to have been already allowed.

o  The WDV of any asset shall be deemed to have been calculated as if depn is actudlly
allowed.

e  Dednu/s 80C to Sec. 80GGC can be claimed.
e  Undbsorbed dep u/s 32(2) can't be set of f. However brought forward losses u/s 72

can be set of f.

o [f an assessee claims that his actual profits are IoiNer‘ than deemed profits u/s Y4AD, then
v v
Keep and maintain BOA as per Conduct Tax Audit u/s 44 AB.

Sec UHAA
Note: However above option will have serious consequences from Finance Act

2016 onwards.

AMENDMENTS MADE BY FINANCE ACT 2016 in Sec Y44AD

1) Itis dlso amended that expenditure in the nature of salary, remuneration, interest
etc paid to the partner as per Sec HO(b) shall not be deductible while computing the
income u/s 44 AD.

2) Itis dlso amended that where an eligible assessee declares profit for any previous year

in accordance with the provisions of this section and he declares profit for any of the
five consecutive AY's relevant to the PY succeeding such PY not in accordance with the
provision of HUAD, then he shall not be eligible o claim the benefit of this section for 5
AY's subsequent o the AY relevant to the PY in which the profits have not been declared

in accordance with the provisions of Sec YH4AD.
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3)

For example, an eligble assessee claims to be taxed on presumptive basis under sec
HUAD for AY 2017 - 18 and of fers income of Rs.8L on Turn-over of Rs.1Cr.

For AY 2018 - 19 and AY 2019 - 20 dlso he offers income in accordance with the
provisions of Sec H4AD

However for AY 2020 - 21 he offers income of Rs. UYL on Turnover of Rs. 1 Cr. Now
in this case since he has not of fered income in accordance with provisions of Sec 44 AD
for 5 consecutive AY's after AY 2017 - 18, therefore now he will not be eligible to claim
benefit of Sec WHAD for next 5 AY's [AY 21 - 22 to AY 25 - 26]

The eligible assessee shall be required to pay Advance tax once by 15" March of
the Financial year. ( Same in sec HY4ADA but u/s UHAE pay U times )

SEC YUADA : PRESUMPTIVE INCOME TO SPECIFIED PROFESSIONALS

A new section Y4ADA is inserted in the Act, to provide for presumptive Income of an assessee
who is engaged in any profession which is specified under Sec YHAA(1) such as,

Legal, Medicdl, engineering, Architecture, Accountancy, Technical consultancy or
interior Decoration or any other profession as notified by BOARD and

Whose gross Receipts does not exceeds Rs. SOL in a previous year. Then Deemed
profits are 50% of Gross Receipt.

This benefit is available to all Resident assesse.

The restriction of 5 yrs as applicable in YHAD is not applicable here.
The eligible assessee shall be required to pay Advance tax once by 15" March of
the Financidl year.

[Rest all same as Sec U4AD]

SECTION YYAE :- DEEMED INCOME IN CASE OF BUSINESS OF PLYING,
HIRING OR LEASING GOODS CARRIAGE

This section is applicable if the assesse does not own more than 10 Goods Carriage
at any time during the PY.

LIGHT MOTOR VEHICLE : Deemed Income = Rs. 7,500 per month or part of the month

per vehicle for no. of months vehicles are owned by the assessee( All whether R or not )

HEAVY MOTOR VEHICLE : Deemed Income = Rs. 1,000 per ton , per month or part

of the month, per vehicle for no. of months vehicles are owned by the assessee. ( All

whether R or not ) ( FA 2018 )

Heavy Motor Vehicle = Gross Vehicle weight > 12000 kgs.
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Deduction of remuneration & interest to a Firm is allowed as per sec 40(b).

( Not dllowed in sec Y44AD/ADA)

If an assessee claims that his actual profits are llower than deemed profits u/s HHAE, then

v v

Keep and maintain BOA u/s H4AA Conduct Tax Audit u/s UHAB

)]

(2)

(3)

W)

EXPENDITURE ON ISSUE OF SHARES & DEBENTURES OR OTHER LONG TERM
BORROWINGS :-

It was held in case of Punjab State Industrial Development Corp. Ltd. (SC) that
fees paid o ROC for expansion of authorized capital of the Company is directly related
to capital Expenditure, hence not allowable.

[t was held that in the case of Brooke Bond India Ltd. expenditure incurred by Co. in
connection with a view to increase its share capital is directly related to expansion
of capital base of the company and such exp. will be considered as capital expenditure
as the benefit from them will be enduring in nature.

[t was held in the case of General Insurance Corporation that issuance of bonus
shares does not result in any inflow of fresh funds or increase in the capital
employed; the capital employed remains same. It is merely capitdlization of reserves of
company's fund. Thus, it is revenue in nature.

It was held by Supreme Court in the case of India Cements Ltd that any expenditure
incurred for raising loans or debentures is fully allowed as deduction. Therefore
expenses on issue of non convertible as well as convertible bonds/ debentures is dllowed
as deduction.

(5) Tt was heldin the case of Madras Industrial Investment Corp. that discount on issue

(6)

(7)

of debentures will be dllowed as deduction over the life of debentures.

[t was held in the case of Kodak India Ltd expenditure incurred on issue of Shares
will always be capital in nature. It was further held that, whichever way one looked at
it, the object of the assesse was to increase its share capital, whether it did so to
continue the business after the RBI directive.

It was held in the case of S.M. Holding & Finance (P) Ltd. (Bom. H.C.)(2009) that
premium on redemption of debentures is allowable as deduction and there should not
be any argument regarding its certainty.
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(8)

(9

*

[t was held in the case of ITC Hotels Ltd that expenditure in respect of issue of
convertible debentures shall be treated as revenue expenditure, even though it wil
be converted at a Later Stage.

Alternative View:

However, some courts have held that such expenditure is done for enduring benefits and
therefore, nature of such expenditure will be capital and hence, not allowable.

[t was held in the case of Mascon Technical Services Ltd that the expenditure on
issue of shares will be capital in nature not withstanding the fact that public issue was not
materidlize due to non clearance by SEBI.

All the above 9 judgements are relevant if the case does not fall under Sec. 35

D.

MISCELLANEOQUS ISSUES:

SPECIAL CHARGING SECTION

As per Sec. 28(va), any amount received or receivable in cash or kind under an
agreement for not carrying out any activity in relation to any business or profession shall
be chargeable under the head PGBP.

The payer will get the deduction of such fees if TDS is deducted @ 10% u/s 194J.

As per Sec. 28, vdlue of any benefit or perquisites arising from business or profession

shall be chargeable under the head PGBP.

TREATMENT OF INSURANCE

Any amount received from life insurance policy is exempt u/s 10(10D) if :

)]

01/04/2003 but up to 31/03/2012 | (AP) Assured (SA)

If policy is issued on or after| Annud premum < 20% of sum

(2) If policy is issued on or after AP <10% of SA

01/04/2012 but up to 31/03/2013

(3) If policy is issued on or after

01/04/2013 Normal Disability
AP <10% of SA u/s 80DDB
AP <15% of SA
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If premium is above the limit, then claim is fully taxable & no deduction in Sec. 80C can be

allowed.
KEYMAN INSURANCE POLICY

1. 2. 3.

If recd by Employer If recd by Employee If recd by Nominees of
Employee

\! A A

Taxed u/s 28 Taxed u/s 17 - profits in lieu Taxed u/s 56 - IFOS
of salary

Special Charging section relating to Export Assesses ( Sec 28 )

1. Profit on sdle of Import Licence under an import & export scheme shall be chargeable
under the head PGBP.

2. Any amount of duty of customs repaid or repayable as drawback shdll be chargeable

under PGBP.

3. Cashassistance received or receivable against exports under any scheme of government

is chargeable under PGBP.

Amendment made by FA 2018:

*  Any compensation due or received by any person in connection with termination or
modification of terms & condition of any contract relating o business shall be chargeable

under the head PGBP ( Also Refer IFOS )

Miscellaneous Issue No. 1

If assessee incurs expenditure on repairs for which he has not undertaken to bear the cost of
repairs, whether such expense will be allowed u/s 30 7

—  Such deduction will not be allowed u/s 30. However if such expense is incurred for the

purpose of B/P, then it will be dllowed u/s 37(1).

Miscellaneous Issue No. 2

What is the meaning of interest?

—  As per Sec. 2(28A), interest means interest payable in any manner in respect of any
money borrowed or debt incurred & includes any service fee or other charge in respect
of money borrowed or debt incurred.
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Miscellaneous Issue No. 3
The assessee took a Long Term loan of 10 years from IDBI, a Public Financial Institution. The
said loan was used for the purpose of business. Later on, as a measure of restructuring to
reduce the rate of interest, the assessee made a payment of Rs. 10lacs as lumpsum
prepayment premium. Whether a complete deduction of 10L will be available in 1 year or in 10
years?

Judgement:
Delhi HC in the case of GQujarat Guardian Ltd. held that such prepayment premium shall be

allowed as deduction in 1 year itself. This is because as per Sec. 36(1)ii) interest on
borrowed capital used for business is allowed as deduction . As per Sec. 2(28A), the term
interest is wide enough to include any other charges like lumpsum prepayment premium.

Further, the loan was taken from a PFL. Thus, the deduction shall be dllowed u/s U3B in 1

year itself irrespective of method of Accounting.

INTER-LINKING IN THE CHAPTER OF PGBP:

Sections where Manufacturing or Production occurs :

1. Sec 32(1)iia) - Additional Depreciation.

2. Sec 32AD - Investment Allowance to U4 States.

3. Sec 35(2AB) - In house Scientific Research.

Y. Sec 35AD - Investment Linked Deductions ( 3 Business)

Sections where Company is mentioned:

1. Sec 36(1)(ix) - Expenditure on Promotion of Family Planning.
2. Sec 35(2AB) - In house Scientific Research.

3. Sec 35AD - Investment Linked Deductions ( 2 Business)
Y. Sec 35CCD - Expenditure on Nofified Skill Development.

Sections where Indian Company is mentioned:

1. Sec 35D - Amortisation of Preliminary Expenses.
2. Sec 35E - Amortisation of Exploration Expenses.
3. Sec 35DD - Amortisation of Amalgamation or Demerger Expenses.

Sections where Amortisation is mentioned :

1. Sec 36(1)(ix) - 1/5™
2. Sec 35D -1/5™
3. Sec 35E -1n0™.
. Sec 35DD -15™

1.61



Compact & Comprehensive MAY/NOV 2020 AJ Education NeXt

5. Sec 35DDA -1/5™.
6. Sec 35ABB/ABA - Over the life of License.

Sections where deduction is based on percentage :

1. Sec 32AD -15% of Actual Cost.
2. Sec 33AB - 40% PGBP (before 33AB & b/f losses ).
3.Sec 33ABA - 20% PGBP (before 33ABA & b/f losses ).
4. Sec 36(1)(via) - 8.5%/5 % of GTI & 10% Aggregate Rurdl Advances.
5. Sec 36Mii) - 20 % of PGBP from 36(1)(vii) Activities OR

200% of ( Paid up Capital + GR ) on last day - SR A/c on T*

day.
6. Sec 35D - Higher of ( 5% of COP or 5% of CE ) . Compare with Actual Exp and

then whichever is lower.

| TAXATION OF CO-OPERATIVE SOCIETIES |

Tax Rates
Upto Rs. 10,000 10% of Total income
Between Rs. 10,000 to 1000 + 20% of Excess.
Rs. 20,000
Above Rs. 20,000 3,000 + 30% of Excess.

Note: If TI > Rs. 1 cr then Surcharge @ 12%.
Health & Education cess @ 4 %.
Note: No AMT if Cooperative Societies Income is Deductible u/s 80P.

SECTION 80P :- DEDUCTION IN RESPECT OF INCOME OF COOPERATIVE
SOCIETIES :
(A) SPECIFIED DEDUCTIONS (100% DEDUCTIBLE)
(I) Profits of following specified Activities :-
(i) Carrying on business of banking or providing credit facilities to its members.
Note:- * However, exemption not avaiable to Co-operative Banks.

¥ But exemption is available in respect of primary agriculturdl society or a
primary co-operative agricultural and rural development bank.
(i) A cottage industry
(ii) Marketing of Agriculture produce grown by its members.
(iv) Purchase of agriculture implements, seeds, livestock or other articles intended
for agriculture for the purpose of supplying its members.

(v)  Processing without aid of power of agriculture produce of its members.

(vi) Collective disposal of Labour of its members.
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(vii) Fishing or dllied activities.

(I PROFITS OF CERTAIN PRIMARY CO-OPERATIVE SOCIETY :-

A co-operative society engaged is
supplying milk, oil seeds, fruits or
vegetables grown or rdised by its
members.

To | (1) Federdl Co. Op Society.
—

(2) Govt. or Local Authority.

(3) Govt. Co. or statutory Corp.
All of the above should be engaged
in supplying milk, oil seeds, fruits or
vegetables to public.

(III) Income from investment with Co-operative Societies — 100% Interest /

Dividend is deductible.

(IV) Income from letting of godowns or warehouse — 100% of Rental Income

is deductible.
(B) GENERAL DEDUCTION
(i) Ifitis a consumer co-operative | (i) In case of Any other Society
society J
J
Rs.1,.00,000 flat Rs. 50,000 flat.
TAXATION OF FILM PRODUCER / FILM DISTRIBUTOR
QUANTUM OF DEDUCTION
1.  Taxation of Film producer (Rule | Films released on | Films released after
9A) OR before 2nd | 2™ Jan 2020
Jan 2020
(a) Fim producer sells dll rights of | Entire  cost  of | Entire cost of
exhibition of the fimin P.Y. production. production.
(b) Film producer himself exhibits the film
in all or some areas. (i) Cost of production
(¢c) Film producer sells the rights of OR
exhibition in respect of some areas. | Entire  cost  of | (ii) Amount redlised by
(d) Film producer himself exhibits the fim | Production exhibiting the fim &

in certain areas and sells the rights of
exhibition in respect of dll or some of
remaining areas.

sale of rights of
exhibition; whichever
is less.
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(2) Taxation of Film Distributor Films released on | Films released after
(Rule 9B) OR before 2nd| 2™ Jan 2020
Jan 2020

(a) Fim distrbutor sells at rights of | Entire  cost  of | Entire  cost  of

exhibition of the fimin P.Y. acquisition. acquisition.
(b) Film distributor himself exhibits the | Entire  cost  of
film in all or some areas. acquisition. (i) Cost of acquisition
(c) Film distributor sells the rights of OR
exhibition in respect of some areas. (ii) Amount redlised by
(d) Film distributor himself exhibits the film exhibiting the film &
in certain areas and sells the rights of sdle  of rights of
exhibition in respect of dll or some of exhibition; whichever
remaining areas. is less.

Note:

a)  If any portion is met by govt, then it shall be reduced from the cost of production.

b)  Cost of Production shall not include the following:
1. Expenditure incurred for preparation of positive prints.
2. Expenditure incurred in connection with the advertisement of the film.
These 2 expenses will be dllowed as revenue expense in the year of release.

¢) Ttis clarified that Rule 9A does not apply to abandoned feature films. The cost of
production of an abandoned feature film is to be treated as revenue expenditure and
allowed as per the provisions of section 37 of the Income-tax Act, 1961.

TAXATION OF MUTUAL CONCERNS
The basic principle of mutudlity is that no person can trade with himself or make income out of
it. These associations arises when group of persons associate together with a common ob ject
and contribute fund for achieving that ob ject.
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HOW MUTUAL CONCERNS ARE TAXED ?
|

v v
Others ( Social Trade / professional Association
Clubs etc ) . . (Sec. H4A)
v v v
Generdl Specific Specific
Receipts from Sr. to services to l l
member member outsiders
| | | v
Exempt Taxable General Receipts(x) Receipts from
from members members for
specific

(-) General Expense(x) | Service | xxx

Surplus / Deficit (-)Exp. | (xx)
K y_3
Exempt CanBe (xx) | PGBP XXX

*¥**Set of f  xxx

¥*X This deficit can be set off against the business income or any other income subject to
50% of totdlincome. ( First give the effect of B/F Loss & UAD and then set off
the deficiency u/s HUU4A)

BANIKPUR CLUB LTD. (SC)

[t was held by SC that in this case sdle of drinks, refreshments, etc to members does not
involve any commercidlity as these are privieges, conveniences, etc which members are entitled
from clubs.The objective of club was not profit motive but it was fo give services to its
members. This transaction is not sub ject to tax.

SIND CO-OPERATIVE HOUSING SOCIETY (BOMBAY H.C)

H.C. held any amount received as transfer fees from incoming members or outgoing members
are not subject o tax as these amounts are used for maintenance of property of society only.
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TAXATION OF FIRM ( INCL LLP)

SECTION 184:- ASSESSMENT AS FIRM

° 2 Fondi’rions
\Z v
Evidenced by an Instrument/ AND Individual share are specified in
Deed deed
OTHER CONDITIONS

X

X

A certified Copy of deed shall accompany the Return of Income for first fime.

Deed Should be certified by all the partners, not being minor.

If there is change
in constitution

then furnish

_—

Revised instrument of partnership along
with ROl

DEDUCTION OF REMUNERATION, SALARY, BONUS, COMMISSION :-

Interest/ Remuneration shall be1 not be allowed in following cases

v

v

Section 184(5)

Sec 185

Judgement Assessment)

If firms fails o comply with Sec 144 (Best | If the firm does not comply with technical

requirements of Sec. 184.

* Note:- However above expenditures will not be taxable in the hands of the partner.

SECTION 187:- CHANGE IN CONSTITUTION OF FIRM

At the time of making assessment

u/s 143,144, 147 or 153A

[tis found | | Then assessment shall be made

that a change | on Re constituted Firm.

has occurred.

However, as per Sec. 18 8A dll the partners will be jointly and severdlly liable.

SECTION 188:- SUCCESSION OF ONE FIRM BY ANOTHER FIRM

separate for successor

If the case is not covered by Sec 187, then separate assessment for predecessor

Succession occurs when all the partners change.
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SECTION 188A:- JOINT & SEVERAL LIABILITY OF PARTNERS FOR TAX
PAYABLE BY FIRM :-
—  Every person who was, during the P.Y. a partner, alegal representative of such person
who is deceased, shall be jointly and severdlly liable along with the firm for any tax,
penalty or other sum payable.

SECTION 189:- FIRM DISSOLVED OR BUSINESS DISCONTINUED

Every person who was at the time of dissolution, a partner and a legal representative of
such person, shall be jointly or severdlly liable. (Refer Page No :- )

¥ Tax Rate of Firm = Flat 30% (+) (12% Surcharge when TI > Rs. 1Cr) (+) U % Health &
Education cess.

LTCG taxed u/s 112, STCG taxed u/s 1A, LTCG referred u/s 112A .

Section 40 (b) :- REMUNERATION AND INTEREST TO PARTNERS.

v v
Remuneration Interest
(1) To working partners. (1) To Any partner
(2) To Individual only. (2) To Any partner
(3) Should be authorized by Deed. (3) Should be authorized by Deed
(4) In the partnership Deed:- (4) Rate of Interest should be specified in
specify manner OR the deed.
lays down the manner
(5) Should not be retrospective. (5) Should not be retrospective.

Circular No. 739 (By CBDT) (1996) :-

[t has been observed by CBDT that assessee’s are incorporating clause like amount of

remuneration will mutually agreed upon between the partners or amount of remuneration will
be as provisions of 40(b).

The CBDT has clarified that remuneration shall be admissible only if the deed either specifies
the amount or lays down the manner of quantifying the same. If the assessee does not
fulfils the above conditions, then A.O. is justified in disallowing the remuneration.
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NOVEL DISTRIBUTING ENTERPRISE (2001) (KERELA HC)

The issue under consideration is whether interest paid to partners on current A/c which is not
authorized by deed is dllowed, if the partners have included said interest in their individual

returns.

It was held that assessee has to mention the rate of interest of both current and capital
Alc. Such impugned (disputed) interest on current A/c will be disallowed as it is not specified
in the deed, notwithstanding the fact, the partners have included in their individual returns.

*  Section 40(b) :- Interest can’t exceed 12% p.a. (Simple Interest)

¥ Section 40(b) :- MAXIMUM PERMISSIBLE REMUNERATION: -

(a) Incase Book profit is negative

Rs.1,.50.000 flat

(b) In case Book profit is upto Rs. Rs. 150,000 OR
3.00.000 90% of Book profit
(whichever is more)
(¢) On Bdlance book profits 60% of Book profit

EXPLANATION TO SECTION 40(b)

MEANING OF BOOK PROFITS :-

(1) Net profit as per profit and loss Alc.
(2) Give effect from Sec 28 to U4D.

(3) Add remuneration if debited o P & L Alc.

STEPS TO BE FOLLOWED DURING QUESTIONS :

Step 1 : Find out Book Profit.

Step 2: Find out Maximum Remuneration Allowable.

Step 3: Find out Total Income & Tax Liability.

EXPLANATION TO SEC. 40(b)

v

v

Explanation 1

Explanation 2

Where an individual is a partner in
representative capacity, then interest / rem
paid on individual capacity will not be covered

by Sec. 40(b)

Where an individudl is a partner in a firm in
personal capacity, then Sec 40(b) will not
be applicable for any amount paid to HUF.
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GREAT CITY MANUFACTURING CO. (ALLAHABAD H.C.)

It was held that disallowances covered u/s UOA(2) can’t be made to cases covered under
Sec. HO(b). Sec 40(b) dllows remuneration, the moment the amount or the manner in which
the remuneration is to be quantified is mentioned. Remuneration paid to working partner within

the limits specified u/s H0(b) can't be disallowed by invoking Sec HOA(2).

CIRCULAR NO. 8/2014 — 31.03.2014.

[t is clarified that total income of a firm for a section 10(2A) includes exempt or deductible
incomes under various provisions of the Act. It is therefore clarified that income of the firm
whether taxed in the hands of the firm or exempt, under no circumstances it will be taxed
in the hands of the partner.

Eg:-  Total Income 100L
(-) Ded" u/s 80IA / 80IB (100L)
Taxable Income NIL

Still the partners share will be exempt u/s 10(2A).

Whether remuneration and interest is allowed for Assessee’s who are covered under

presumptive income (Sec Y44AD/HUYADA/MUAE)?
Ans: No for Sec HUAD/ADA . But for Sec HUHAE it is dllowed.

SECTION 78(1) :- C/F AND SET OFF OF LOSSES IN CASE OF CHARGE IN
CONSTITUTION

Where a change in constitution of firm taxes place on account of retfirement or death of a

partner, the firm shall not ¢/f and set of f the following b/f losses :-

Shares of Retired / Deceased partner in b/f losses XX
(-) Share in C.Y. profits (xx)
Can't be c/f by the firm XX
(Refer page No :- )

Note: Sec. 78(1) is not applicable if the partner does not die/retire but there is
only is a change in PSR.

REMUNERATION PAID BY HUF TO KARTA OR ANY MEMBER OF HUF :-
Jugal kishore Balﬁieo Sahai v/s CIT
v

\Z v
(a) Pad under vdid & |(b) Intheinterestof & | (¢) Reasonable & not
bonafide Agreement. expedient for the excessive.
business of family.
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TAXATION OF POLITICAL PARTIES
Exemption u/s Section 13A :
Following items shall not be included in total income

(a) Income from House property.
(b) Income from other Sources or CG.
(¢) Voluntary contributions ( See below for conditions )

Conditigns
v v
(a) Keeps & maintains BOA | (b) If V/C per person exceed | (¢) Audit by
& other documents as Rs.20,000 then keep Accountant.
would enable A.O. to record of name & address
compute income. of donor.

AMENDMENT MADE BY FINANCE ACT 2017:
The issue under consideration is whether it is necessary for a political party to file an IT Return
to claim exemption u/s 13A
In order to bring transparency, FA 2017 has amended Sec 13A to provide that, to claim
exemption u/s 13A, a political party is supposed to furnish return u/s 139(4B) on or before
the due date of furnishing return u/s 139(1).

The second issue under consideration is, whether a political party can accept donations in cash

In order to discourage cash transactions, FA 2017 has made an amendment in Sec 13A to
provide that no donation of Rs. 2,000 or more is received otherwise than the following
(1) Alc payee crossed cheque

(2) Alc payee bank draft

(3) ECS

(4) Electord Bonds ( Refer Below )

(5) or such other electronic mode as may be prescribed.

( Underlined and bold words are amended by Finance Act (No.2) 2019 )

Further, in order to address the concern of anonymity of the donors, it is proposed to amend
the said section to provide that the political parties shall not be required to furnish the name
and address of the donors who contribute by way of electoral bond
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TAXATION OF ELECTORAL TRUST

SECTION 13B
(1) Any voluntary donation received by such trust would be exempt u/s 13B, if 95% of
aggregate donation received during the PY along with surplus if any brought forward
from earlier years is distributed to a registered political party.

(2) If an ET earns an income in form of interest or any other income by investing in fixed
deposit or other securities then such interest / other income will not be exempt u/s 13B.
(3) Donations given to such trust are eligible for deduction in the hands of the donor u/s

80GGC.

TAXATION OF AOP / BOI

Sec ].97]3

v

v

Where share of the members are known &

determinable

Where shares of the members are
unknoown and underminable.

WHERE SHARES OF THE MEMBERS ARE KNOWN AND DETERMINATE:

—r—

«— v T
m (2) (3)
None of the members have | One or more members have | One or more members are
¥TI>BEL ¥TI > BEL. assessable at rate higher
AND AND than MM.R

None of the members are
assessable at a rate higher

than MMR.

Tax AOP / BOI at rates
applicable to Individudl

Here make statement of
allocation as per Sec 67A
for members

None of members are
assessable at a rate higher

than M\M.R

Tax entire income of AOP /
BOI at MMR

Share of Income from AOP'is
Exempt as per sec 86.
( Also Refer MAT )

Tax on AOP / BOI shall be

aggregate of:

(i) Tax at such higher
rate on such member
share &

(i) Tax o MMR on

balance income

Share of Income from AOPis
Exempt as per sec 86.
( Also Refer MAT )
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Where share are indeterminate & unknown

——

T

Where none of members are assessable at

a rate higher than MMR

Where any of the members are assessable

at a rate higher than MMR

Tax Entire AOP ot MMR

Share of Income from AOP is Exempt as
per sec 86.

Tax entire AOP at such higher rate

Share of Income from AOP is Exempt as
per sec 86.

Note:

1. AsperSec 2(29C), MMR i.e. maximum marginal rate means the highest of the slab rates

applicable o an individual including surcharge & cess. .. MMR =
As per Sec 40(ba), No deduction of remuneration and interest shall be allowed to

[
% .

2.
AOP/BOL.
3. *Total Income includes dll income other than share of income from AOP or BOL.
4. NoMAT shadll be applicable on that share of Income from AOP/BOI ., on which AOP/BOI

has paid tax at MMR. £ Refer Chapter of MAT 3

3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K K 3K K K 3K Kk K Kk Kk K Kk
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(PY 2019-20) FILING OF RETURN AND ASSESSMENT PROCEDURE

Previous year 2019-20
v v v v v
139(1) 139(3) 139(4) 139(5) 139(9)
Loss Belated Revised Defective
Scrutiny > Order EE— Remedy to Assessee
Notice
N J v v v
u/s 143(2) u/s 143(3) CIT(A) | Rectify | Revision
N N 246A 154 264
Commencement of Completion of
proceedings proceedings
| |
|
" Pendency of Proceedings *

(a) A Company or a Firm (Always ).

FILING OF RETURN OF INCOME [SECTION 139(1)1]

WHO IS OBLIGATED TO FILE ROI ?

(b) Any other Person, if GTI > B.E.L.

NOTE : GTI = Total Income before deductions under CH VIA.

4™ & 5™ PROVISO TO SEC 139(1):

R & OR Individual (+) Beneficial Owner or Beneficiary (+) any asset (including Financidl

Interest in any entity ) located outside India or signing authority of any account located

outside
India is dlso suppose to file return, even if the GTlis lower than BEL. (Refer Page _ _ _ _)
DUE DATES U/S 139(1)
v v
30.09.2020 30.11.2020 31.07.2020

(i)  Company Assessee covered by Any other case
(i)  Other persons whose accounts | Transfer Pricing

are audited (any law)
(ii)  Working partners of a firm whose JLBeccuuse working partners get remuneration from firm

A/C's are audited as per Sec. HO(b).
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AMENDMENT MADE BY FINANCE ACT (NO.2) 2019

CONSEQUENCES OF NOT FILING THE RETURN WITHIN THE DUE DATE U/S

139(1):

NounEwN -

PGBP & C@G Losses are not dllowed to Carry Forward.
Interest u/s 234A.
Fee u/s 234F.

. Best Judgement Assessment u/s 144,
. Notice u/s 142(1)(i) requiring assesse to file ROL.

Exemptions u/s 11 & 13A shall not be dllowed.
As per Sec 80AC no profit linked deductions shall be allowed.
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SECTION 80AC :-NO DEDUCTION FOR PROFIT LINKED DEDUCTIONS:

No deduction u/s 80-IA/IB/IAB /IAC/IC/ID/IE/IBA/JJA IJJAA /P /PA/QQB /
RRB/LA, unless ROl is furnished on or before due date u/s 139(1).

SEC 234F: FEE FOR LATE FILING OF INCOME TAX RETURN :

1. Rs. 5,000 if the return is filed after due date but till 31*' Dec of the AY.
2. Rs.10,000 inany other case.
3. Incase where the TI < 5,00,000, then the fee shall not exceed Rs. 1,000,
4. Sec.lHOA dlso provide that while paying SA Tax, such fee shall be considered.
5. Sec1H43(1) dlso provide that while processing the return, such fee shall be considered.
RETURN OF SPECIAL ASSESSEE'S :
Section Particulars Conditions to file Due Penalty
Date
139(4A) | C/R Trust If TI before exemption 30.09 | 272A.e. Rs
u/s1M&12>BEL. 100 per day &
23UF
139(4B) | Political party If TI before exemption u/s | 30.09 | 23UF
13A>BE.L.
139(4C) | Certain Specidl If IT before exemption u/s | 30.09 | 272A.i.e. Rs
Institution whose | 10 > BEL 100 per day &
income is exempt u/s | £ Also Refer Proviso to 234F
10. section 143(3)3
139(4D) | University, college, No Limit 30.09 | 234F
etc u/ls  35(1) | £ Also Refer Proviso to
i), i) section 143(3)3
139(4E) | Business Trust No Limit 30.09 | 23UF
139(4F) | Investment Fund No Limit 30.09 | 23UF

SECTION 139(3) R.W. SEC 80 :- LOSS RETURN

If loss under head :-

~

PgsP L |"2 % Then file ROL within T/L u/s 139(1)
Capital Gains -
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KEY NOTES :-

(1) Section 80/139(3) does not prohibit set of f of losses of P.Y. as wellas C.Y.

(2) Losses of H.P. can be ¢/f evenif, returnis filed late, as it is covered by sec 71B.

(3) U. A.D. can be c¢/f evenif returnis filed late, as it covered by Sec 32(2). Further, it
was held that UAD can be c/f even if return is not filed.

(4) The restriction is not on b/f losses of earlier years.

(5) Losses of PGBP or CGQu/s 72,73, 73A, 74 or 7UHA are covered u/s 139(3).

CAN DELAY IN FILING ROI BE CONDONED TO C/F LOSSES/ REFUND CASES?
1. Mdke an application for condonation of delay in filing ROI claiming refund or losses:

a) [t the claim is not more than 10L for any 1 year, then application can be made to CIT.

b) If the claim exceeds 10L but not more than SOL for any 1 year then application
shall be made to Chief CIT.

c¢) If exceeds 50L., the application shall be made to the Board( CBDT).
2.  Application shall not considered after 6 years from the end of R.A.Y.

w

CIT will direct the AO to make necessary enquiries.
4. No interest shdll be granted on belated refunds.

SECTION 139(4) :- BELATED RETURN
If ROl is not filed before the time limit under Sec 139(1) then he may furnish ROI :-

Before the expiry of R.A.Y. OR Before completion of

| | Assessment

Whichever is earlier

(1) "Assessment” includes Best Judgement u/s 144,
(2) Completion of Assessment = Date of Passing the Order & not date of service of order.

SECTION 139(5) :- REVISED RETURN
If a person has filed ROI u/s 139(1) or 139(W4) and discovers any omission or wrong

statement, then he may furnish a revised return: -
v l v
Before Expiry of the R.A.Y. OR Before completion of

Assessment

Whichever is earlier.
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KEY NOTES :-
(1) A return can be revised for 'n" number of times, subject to time limit u/s 139(5).
(2) AlLoss Return filed u/s 139(3) can be revised.
(3) Areturn can be revised even after the scrutiny notice u/s 143(2).

SECTION 139(9) :- DEFECTIVE RETURN

If A.O. considers | That —> then he may intimate the defect to assessee
N Return is
"defective’
AND

give him 0.0.B.H. to rectify the defect within 15 days.
A.O. may extend the T/L on application by Assessee.

Refer Text Book for list of Defects.
Note: If assessee does not revert back within 15 days ., then ROI shall be *Void ab-initio”.

Note: For Discussion on Signing of Return & ITRP Refer Page of Textbook.

ASSESSMENT PROCEDURE

SECTION 142(1)(i) :-NOTICE FOR RETURN FILING

v v v v
Assessee | (+) Not filed ROI til | (+) The A.O may issue a | (+)  T/L Mentioned in
- u/s139(1) notice to file ROI such Nofice.
KEY NOTES :-
1. Tomake Best Judgement Assessment u/s TUY, it is not mandatory is issue such notice.

2. This return can neither be revised u/s 139(5) nor belatedly filed u/s 139(W).

Section 142(1)(ii) : PRELIMINARY ENQUIRY:

For the purpose of making assessment

A.O. by issuing this notice can require the assessee to furnish:
(max. for 3yrs prior to |P.Y.)

v v v v

Accounts Documents Various other Information | A statement of A & L
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KEY NOTES :-

By Issuing Notice u/s 142(1)(ii) alone, the A.O. can't make an assessment. Following notice must

be send to initiate an assessment proceedings:

LEGAL POSITION FOR MAKING ASSESSMENTS:

FOR MAKING AN ASSESSMENT |IT IS MANDATORY TO ISSUE

Under section 143(3) Notice under section 143(2)

Under section THY Show Cause Notice under section 144 [except in one case
as referred to in section 144 ]

Under section 47 Notice under section 148

Under section 153A Notice under section 153A

SECTION 142(2A) :- SPECIAL AUDIT
If at "Any stage of proceedings” before A.O,

He is “of the opinion” that having regard to :-
|

v v
(1) Nature & complexity of A/c’s (OR) AND| | Having regard fo the Interest
(2) Volume of A/c’s (OR) of Revenue, it is necessary to
(3) Doubts about correctness of Alc’s (OR) get Accounts Audited.

(4) Multiplicity of transactions (OR)
(5) Specidlized Nature of Business.

Then he may direct the Assessee to get the Account’s Audited after taking approval
(+)
Give him 0.0.B.H.

KEY NOTES :-
(1) Pendency of proceedings before A.O. is "Sine - Qua-Non" (Absolutely Necessary).
(2) 0.0.B.H. must be given to Assessee before making a direction u/s TH2(2A).
(3) If section 142(2A) is initiated without giving a reasonable opportunity to the Assessee,

then the assessee may file a writ petition to H.C. & if the H.C. is satisfied with the

Assessee, then it may Quash such direction.

(4) The direction is issued with previous approval of chief commissioner or commissioner
(+) Audit done by C.A. (+) Expenses will be borne by C.G.
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(5) What is the time Limit to get BOA Special Audit?
[t must be done within the time specified in the direction. However, this time can be
extended by A.O , suo-moto or on an application by an assessee, but in no case the
time limit allowed earlier along with extended time should not exceed 18 0 days from date
of receipt of direction by assessee.

(7)1f A.O. wants to use the material gathered from special Audit ,then he has to give 0.0.B.H.
to assessee before he uses such material for such assessment( other than sec 14u).
But to make assessment u/s 14U he need not give 0.0.B.H. (Refer Page No._ _for
llustration).

SECTION 142A : VALUATION OF ASSET BY VALUATION OFFICER.

A.O. For the purpose For  Vdlung  Any
of Assessment or | Makes Referenceto | Asset, property or
Reassessment Valuation officer | Investment.
T 5
Whether or not
he is satisfied about F.A.2014.

the correctness or
completeness of A/cs of Assessee.

— How the valuation officer will value the Asset ?

v v
(1) After taking into account such|(2) If the Assessee doesn't co-
evidence as the Assessee may produce operate then, he will value based on
and any other evidence gathered in his Best of his judgement.
possession (+) 0.0.B.H.

Report made by valuation of ficer

\J

Submit to
v v

Assessing of ficer Assessee.

What is the time limit for sending this report?
Within 6 months from the end of the month in which reference was made by A.O.
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On Receipt of Report from

A 4

A0
v

Shall make Assessment

Vdluation officer

based on such report after giving 0.0.B.H.

SECTION 143(1) :- SCHEME OF PROCESSING RETURNS

| [:m ] Roi wil Degpt. wil process
Assessee —» Files ROI 190) Ji 30 +O (a)
o Compute Totdl
Income or Loss After making
2 Ad justments:
|
(1) A claim on the basis v v
of an entry in the return (i)  Any Arithmeticdl (i) “An  incorrect
inconsistent with another entry. Error. clam if such
(2) Information required to incorrect claim is
substantiate entry has not apparent  from
been furnished. (80G) info in return.”

(3) | Deduction exceeds specified
statutory limit (M/P/R/F).

Following ad justments were added by Finance Act, 2016:

1. Disdllowance of loss claimed, if return for the year for which loss has been claimed was
furnished beyond the due date specified in section 139(1).

2. Disdllowance of expenditure indicated in tax audit report but not considered in the Return of
Income.

3.  Disdllowance of deduction claimed u/s 10AA, 80-IA,80-IAB, 80-IB, 80-IC, 80-ID or
80-IE, if the return has been filed beyond the due date specified in section 139(1).

However, no adjustment will be made without intimating the assessee about such adjustment in
writing or in electronic mode and giving him a time of 30 days to respond. The ad justment will be
made only after considering the response received or after the lapse of 30 days in case no
response is received.
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TIME LIMIT FOR "SENDING" INTIMATION U/S 143(1)

Within 1 year from enTJ of F.Y. in which return is made only in following cases :-

v !

(1) Where tax as orinterest | OR(2)Where tax or interest is | OR(3) After making

is found payable after found refundable after | Adjustment it results inincrease /
making ad justment making Ad justment. decrease of Loss even though no

change in tax.
Note :- It is mandatory to send intimation only in the above 3 cases. In any other case
Acknowledgement of return will be deemed intimation.

Can Assessee file an appeal / Revision against Intimation 7

Against an Intimation an assesse can go for CIT(A) or Rectification , but Revision by CIT u/s
264 is not possible.

Can Assessee revise a return after receipt of intimation 7
Yes, it can be revised subject to conditions to Sec 139(5).

SEC 143(2): SCRUTINY NOTICE :
Where a return is filed u/s 139 or 142(1), then A.O. or Prescribed Authority shall serve a

notice to the assessee for scrutiny. Prescribed Authority = ITA not below the rank of

[TO.
Time Limit= [+ should be served within 6 months from the end of F.Y in which ROl was
furnished.

SEC 143(2) LINKED WITH SEC 292BB:

Where an assessee has cooperated in any inquiry, then it shall be deemed that any notice which
is required to be served upon him, has been duly served on time and he shall be precluded from
taking any ob jection in proceeding under this ACT that, notice was not served or not served on
time or served in an improper manner.

However, if the assessee has raised such ob jection before the completion of such assessment,
then assessment cannot be conducted.

IS PROCESSING A RETURN ALWAYS MANDATORY ?

Processing of Return is mandatory even in cases where notice is issued u/s T43(2).

However, in case of recovery of revenue in doubtful cases, a new Sec 241A is inserted which
provides that where any refund is due u/s 143(1), then the AO may withhold such refund il
the date of assessment if he is of the opinion that grant of refund may adversely affect the
recovery of revenue. Then he may for reasons recorded in writing and with prior approval of

PCIT or CIT withhold the refund.
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SECTION 143(3) SCRUTINY / REQGULAR ASSESSMENT

Total Income

A.O. —> After taking into account all } Order AND
relevant material will pass u/s143(3) Tax payable /
| Refundable.
v v
Assessee 3" party
(1) ROl (1) Special Audit Report £ 142(2A)3
(2) Materidl gathered | (2) Valuation Report £ 142A3
u/s 143(2) (3) SFT $285A%
(4) Survey £133A3
(5) Summons £1313 etc

1 and 2" proviso to Sec 143(3)
If A.O. wants to disallow an exemption uls
10(21),10(22B),10(23A),10(23B),10(23C)(iv)(v)(vi)(via) of certain institution or specified
institution specified u/s 3501)(i)/(iii), then A.O must intimate the violation of conditions by such
institutions to CQ./prescribed Authority. Then CG/PA will rescind the noftification & withdraw
the approval & then only A.O. can disallow such exemption.
The A.O suo motu cannot disallow the exemptions without intimating CG/PA.

3™ Proviso to Sec 143 (3)
A.O. will disallow exemption u/s 11 & 12 or 10(23C), if C/R exceeds 20% of total receipts. This

disallowance can be made irrespective of cancellation of registration by CIT u/s 12AA.

Here AO can suo motu disallow. £ Refer discussion of Trust 3

KEY NOTES:-
(1) Assessment u/s 143(3) can't be made without ROI & without scrutiny Nofice.

(2) Tt was held in the case of “Goetze India Ltd (SC)” that a fresh claim can be made before
A.O in the Assessment proceedings only through a Revised Return & not through the
letter. The A.O. can't entertain any new claim merely on the basis of letter.
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AMENDMENT MADE BY FINANCE ACT 2018

A new scheme for the purpose of making assessment has been introduced for greater
transparency & accountability in the following manner:

1. by eliminating interaction between AO & assesse.
2. by optimadl utiization of resources.
3. by introduction of team based assessment .
For this purpose, new Sec. 1H3(3A) & 143(3B) are introduced through which the

government will notify the scheme.

SECTION 144 :- BEST JUDGEMENT ASSESSMENT

If any Assessee FAILS:
|
| | ]

(@) To'Furnish ROL within | (B) To comply | (¢) To'comply Sec | (d) Td comply
139(1) & has not sec 142 (1) 142(2A) sec 143(2)
furnished the ROl u/s J
139(4) upto the date J J
of SCN u/s 144,

SCN(Y ) SCN(N ) SCN(Y ) SCN(Y )

Then, A.O. After tdking into » He will make Best Judgement

account dll relevant materidl. and determine Tax Payable.

(e) As per Sec. 145(3), if an assessee violates 145(1) / (2), then AO may initiate BJA u/s
44, As per 145(1), a PGBP or IFOS assessee can maintain BOA on cash or mercantile basis

regularly followed by assessee. As per 145(2), an assessee following mercantile system shall

follow the ICDS.

KEY NOTES:

e  No refund can be granted u/s 14Y. Further A.O. can't assess the income below the
returned income and loss higher than Returned Loss.

e  Sec 14U must be made on scientific basis and not adhoc.

o  The A.O. must specify the basis of computation of income u/s 144. The order u/s 144
should be a SPEAKING ORDER.
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SECTION 144A:  POWERS OF THE JOINT COMMISSIONER TO ISSUE
DIRECTIONS IN CERTAIN CASES

1. The Directions can be issued only if the case is pending in an assessment/

reassessment.

2.  The Directions can be issued by the JC to the AC/ DC/ITO, i.e. AO.

3. The Directions can be in favour of assessee or can be against the assessee.

4.  No appedl can be filed against the Directions . If the Directions issued are pre judicial to
the assessee then AC/ DC/ ITO will disallow the deduction or tax the receipt, in
accordance with Directions of JC under section 144 A. The assessee can file an appedl
to CIT (Appedl) against the assessment order of DC/ AC/ ITO.

SECTION 147 : INCOME ESCAPING ASSESSMENT.
If Assessing of ficer
(+)
has Reason to believe
(+)
Income has escaped assessment
(+)
Subject to Sec 148 to sec 153
(+)
Assess or Reassess “Such Income” and
dlso any other income subsequently
noticed during assessment proceeding.
DOCTRINE OF PARTIAL MERGER
A.O. order u/s 143(3) Appedl to CIT (A) or Revision u/s 264 by CIT
Exp. A - Allowed made on Exp D.
Exp. B - Allowed CIT(A) or CIT dllowed the deduction of Exp. D.
Exp. C - Allowed
Exp. D - Disallowed. _

As per the concept of "Partial merger” part of A.O's. order get merged with the order of CIT
(A) or CIT. As per this concept A.O. can re-open assessment u/s 147 for Exp A, B or C but
not for Exp D as it was a sub ject matter of Appeal / Revision.
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Income Esgaped
v v

Assessee’s Default Subsequent Develpoment In Law

\! \!
Assessment u/s 147 Retrospective Amendment/SC Judgement

(+) (+)
Pendlty can be imposed. Disallowance (+) Assessment u/s 147 .

But No pendlty.

WHAT AMOUNTS TO REASON TO BELIEVE?

1. Matters arising from CAG Audit Report can be considered as RTB. However persondl
opinion of CAG cannot be considered as RTB.

2. Sec 147 cannot be invoked based on rumours, gossips, as these does not amount to

RTB.
3. Tt was held by SC in the case of Kelvinator of India Ltd that sec 147 cannot be invoked

merely on the basis of change in personal opinion.
4. Following constitutes RTB for invoking sec 147:

(i) A Later SC Judgement.

i) Retrospective Amendment in Law.

i) Evidence in possession of A.O. etc.

5. A mere objection by an Audit team cannot be termed as Reason to Believe.

The Belief should be of AO and not of Audit Team.

SEC 148: SERVICE OF NOTICE

Before making an assessment or reassessment u/s 147, AO has to fulfill the following 2
conditions:

Serve a notice requiring the assessee to file | AND | Record the reasons for doing so.
ROI within the time specified in the notice.
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KEY NOTES:

1. If any income is subsequently noticed which has escaped assessment in earlier years
.then there is no need to record reasons of the same.( Explanation 3 to sec 147 )

2. It was held in the case of Ranbaxy Laboratories Ltd and Jet Airways P Ltd that the

phrase ' and also’ used in sec 147 is of wide import.

Therefore, the A.O cannot independently tax “such other income” without charging

the original income for which reason to believe was recorded earlier u/s 148.

In such cases if AO wants to tax such independent income then he has to issue a

fresh notice u/s 148.

The AQ is required to issue separate notice for each assessment years.

. Return filed u/s 148 cannot be revised.

. It was held in the case of Jawaharlal Gupta that AO is duty bound to supply to the

assessee the reasons recorded by him for issue of notice u/s 148, after filing of

ROL

0 Fw

SECTION 149(1) :- TIME LIMIlT FOR ISSUE OF NOTICE U/S 148.

v v v
(a) If escaped income is likely to be | (b) If escaped income is | (¢) If escaped income
<1 lakh then issue notice for Y likely to be > 1 lakh is w.r.t. a foreign
years from end of R.A.Y. then issue notice for Asset, etc then 16
6 years from end of years from end of
J RAY. RAY.
Section 151 :- Sanction Sec 151:- Sanction
e ByJC e ByAO.ifP.C.C/C.C./P.C. [Cis satisfied with
e By AC/DC/TOif JCis reason.
satisfied with reasons.
KEY NOTE:

[t was held in the case of Kanubhai M Patel that what is to be seen is date of sending the notice
u/s 148 and not date of signing the notice. The word used in sec 149 is send.

Exceptions to the Time Limit u/s Section 149 (1)
First proviso to Sec 1U47:
Where an Assessment has been made earlier u/s 143(3) or u/s 147, then notice u/s 148 shall
not be issued after expiry of 4 yrs from the end of R.A.Y. if the foll 2 conditions are satisfied

(@) Assessee has filed ROI
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AND

(b) Assessee has disclosed fully & truly all material facts necessary for assessments.

Note: It is possible only when income has escaped assessment because of mistake of A.O.

Second proviso to Sec. 147
Nothing contained in proviso 1 shall apply in respect of asset located outside India.

SECTION 150 - NO TIME LIMIT FOR ISSUE OF NOTICE ( Ignore during exams )

Notwithstanding anything contained in section 149, a notice under section 148 may be issued
at any time for the purposes of making an assessment or reassessment in consequence of or
in order to give effect to the finding or direction contained in an order under section 250,

254, 260A, 262, 263 or 264 of the Income-tax Act or the ORDER OF A COURT UNDER
ANY OTHER LAW.

Practically its difficulty to reopen assessment which is older than 6 years , as under Income
Tax Act an assesse is suppose to maintain Books of Accounts for only 6 years.

Section 152(1):- What would be the Tax Rate to be charged on Escaped Income?

The tax rate would be of the year to which escaped income relates and not of the year in
which assessment is done.

SUN ENGINEERING PVT LTD (SC)
Facts of the case ;-

v v v
(1) Filed ROI for AY | (#)(2)A.0. passed order u/s | (+)3)On 31.01.2019 A.O.
2012-13  declaring 143(3) disallowing an Exp issued notice u/s 148
income  of  Rs. "A" although SC dllowed for AY 2010-11 for
20,00,000 such exp in some other escaped income
case Amt = Rs. 151 =Rs. 25.00,000.
Assessed income = Rs. 351
e No appedl / Revision /
Rectification was filed.

(4) Assessee filed ROI as follows :-

Assessed Income 35.00,000
(+) Escaped Income 25,00,000
(-) Expenses wrongly

disallowed u/s 143(3) (15,00.000)

45,00.000
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The assessee contended that undisclosed income of Rs. 25,00,000 should be reduced by
expenditure of Rs. 15,00,000 which couldnt be made earlier.

The court has made the following observations as follows :-

)]
(2)

Sec 147 is not for the benefit of the assessee.
The matters which have been concluded earlier can't be revised u/s 147 i.e. sec 147 does

not wipe of f the original order which has achieved findlity.

(3)

The Assessee cant be permitted to convert the reassessment proceedings into

appedl/revision proceedings and seek relief in respect of items re jected earlier.

W)

Scope of “such income” shdll only be confined to the escaped of income & no deduction

shall be dllowed from it for the purpose of Sec 147. However, if the assessee can show
nexus between the escaped income & expenditure disallowed earlier, then it can be
considered to be reduced.

SUN ENGINEERING V/S SEC 152(2)

TIME LIMIT FOR MAKING ASSESSMENT OR REASSESSMENT

Normal Period of Assessment/
Reassessment

Where a reference has been made
to TPO to determine Arm’s Length
Price £Sec 153(4)3

Assessment under
section 143(3) or

under section 144

12 months from the end of the

relevant Assessment Year.

24 months from the end of the relevant
Assessment Year.

Assessment or
reassessment

under section 147

12 months from the end of the
financial year in which notice under
section 148 was served.

24 months from the end of the financial
year in which notice under section 148
was served.

Fresh assessment
under section 143(3)
naynu7 where
assessment has been
cancelled and referred
back to Assessing
Officer for fresh
assessment by an
order under section

254, 263 or 264

12 months from the end of the
financial year in which order under
section 25U is received by the CIT
or order under section 263 or
264 was passed by the CIT.

£ To be done later3

24 months from the end of the financidl
year in which order under section 254

is received by the CIT or order under
section 263 or 264 was passed by the
CIT.

£ To be done later3
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SECTION 154 :- RECTIFICATION OF MISTAKE

To Rectify a (*)*"Mistake Apparent from Record” an ITA may amend

| | | | ]
v v v v
Any order Any Intimation u/s | Any TDS Intimation u/s | Any TCS Intimation
Passed by it 3 200AM u/s 206CB(1)

(*)

Q)]

"MAR" means about which no two views are possible & there could be no arguments.

[TAT is not an ITA. It can't rectify mistake u/s 154.

However it can rectify its Mistake Apparent from Record u/s 254(2).

(2) The rectification is made by passing rectification order u/s 154.

(3) | Remedy against such order
v v v
CIT(A) Recfification Revision u/s 264
(4) Supreme Court Judgement is considered as "MAR" (But Not H.C.)
(5) Rectification can be made by
| |
v v v

[TA suo-motu

Where mistake is brought to  Where mistake is brought to
notice by Assessee.

notice by A.O. 1o CIT (A)

(6) If rectification leads to enhancing the liability, then give 0.0.B.H.

SECTION 154(7)(8) :- TIME LIMIT

FOR PASSING RECTIFICATION ORDER

v v
By ITA. suo-moto 154(7) By Application by Assessee 154(8)
A \

Within 4 years from end of F.Y. in which

order sought fo be amended was passed.

Within 6 months from end of the month in
which application is received by it.
Otherwise deemed to be in favour.

What is the time limit to file Rectification Application ?

At least file application within Yyrs from the end of FY in which order sought to be amended
was passed. Then ITA can rectify order to the advantage of assesse. ( Sec 154(8) NA )
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HIND WIRE INDUSTRIES LTD (SC)

AY.2005-06 Assessee filed a | —T.0. passed | ~ [ Mssessee
143(3) order Rectification Rectification filed another
passed on Application  u/s order on Recftification
30.01.2008 154 on 12.07.11 31.12.0 & Appln on
J claiming dedn u/s dllowed 04.07.2013
A.0. dlowed dep @ 43B & deduction. claiming depn
5% on Building Assessee did not @ 10%.
(+) claim 10%
AO. dso depreciation.
disallowed certain
dednu/s 43B even
though it was paid
on fime

DECISION:

The supreme court held that Sec 154 provides that Rectification can be made before expiry
of U years from the end of F.Y. in which order sought to be amended was passed.

This order will not necessarily mean the original order but dlso rectified order. The A.O. should
have rectified both the mistakes in his rectification order on 31.12.2011 “.* he has rectified

only 1 mistake, there is a mistake in the order passed u/s 154. Therefore, Recfification

Application is valid & can be made til 31.03.2016.

DOCTRINE OF PARTIAL MERGER

Assessing officer's order :
Expn A — Allowed

Expn B
Expn C } — Disdllowed — Appedl CIT (A) has been
Expn D made on Exp C & D.

Applying the principle of DPM, rectification not to be made for Expn C & D.
Note: DPM earlier came in sec 147 and it will again come in sec 263. However in sec 264
Doctrine of Complete Merger will come.
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ITA & THEIR POWERS
HIERARCHY OF INCOME TAX DEPT ( SEC 116)
CBDT
\!
Chief CIT / Principle Chief CIT
\!
CIT / Principle CIT <+— CIT (A)
\!
JC T T " Rankl
>
g 3 AC/DC Rank 2
: " e
ITO Rank 3

SECTION 131(1): POWERS OF ISSUING SUMMONS

[.T.A may issue a summon for following matters
| | | | ]
v v v v
(a) Discovery & |(b) Enforcing (c) Compeling production of BOA &
Inspection. attendance of any Documents.
person & examining
both.

(1) All the above powers are vested in civil court.
(2) These powers can be exercised even if no proceedings are pending.

As per section 131(2) an ITA not below the rank of Assistant commissioner of IT for

the purpose of making any inquiry / investigation in respect of any person in relation
to
an agreement referred to in section 90,90A can exercise powers u/s 131(1).

SEC 131(3) :- IMPOUNDING OF BOOKS AND DOCUMENTS
(1) ITA may impound and retain any BOA & DOC in its custody for such period as it thinks
fit.
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(2) A.O. shallnot
v v
(i) Impound any BOA /| OR | (i) Retain for more than 15 days

Documents without recording without obtaining approval of Chief

CIT or CIT.

his reasons.

SUBHA & PRABHA BUILDERS PVT LTD (KARNATAKA)
Can extention of 15 days be granted indefinitely ?
The H.C held that extension can be exercised supplementing the outer Limit of 15 days for few

more days depending on the circumstances. *.* The outer Limit is specified in days, the period

can be extended in days & not in months/years.

SECTION 133: POWER TO CALL FOR INFORMATION

A.O. OR CIT (A) may require :-
|

addresses of
partners and

of members
of family.

its trusts, etc.

]
(a) An§ firm to | (b) Antl HUF to | (¢) Any Trustee, | (d) Any Alsessee to
furnish furnish names guardian/agent furnish names &
names, & addresses to give details of Addresses of dll

persons to whom
he has paid any

Rent,
commission,
Interest, etc.

their shares.

SECTION 133B :- POWER TO COLLECT INFORMATION

I[TA may (+)  Enter any Buiding/place in its jurisdiction
(+)
At which Business/Profession is carried on

AND

Require proprietor / Employees / other persons to help providing prescribed information.

e Thel.T.A. can't remove from Building / place where in he has entered any BOA or other
documents or any cash, stock or other valuable articles.
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Sec 133C :- Powers to cdll for Information by prescribed Authority
To verify information in its possession
(+)

[.T.A. may issue notice to such person to furnish information or documents within the

time prescribed, which may be useful for any inquiry or proceedings under this Act.

SECTION 133A :- POWER OF SURVEY
L.T.Amay
(+) Only after sunrise but before

sunset
Enter any Business place/ Charitable activity place in its jurisdiction
(+)
At which Business / profession is carried on or where charitable activity is
carried on & require any proprietor / employee or any other person to help:

v v v
(i) Inspect BOA /| (ii) Checking cash/ stock | (iii) To furnish such info as
other document / other value Article useful

(+)
Also for checking compliance of TDS/TCS.

An [.T.A. under this section
|

v v v v
(i) may place marks | (i) Impound & | (jii) make list of | (iv) Record  the
of identification Retain in his any cash, statement  of
on BOA or other custody BOA stock or other any  person
Documents & for such Valuable which may be
make copies of it period as he Articles relevant under
thinks fit. verified by him this Act.
AnLT.A.

\’
Can't remove from the place

\

Any cash / stock / valuable article

(other than BOA / Other DOC).
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SURVEY IN CASE OF EVENTS , CEREMONY ETC:
Considering Nature and scale of expenditure
(+)
in connection with any function, ceremony or event, the ITA is of the opinion that it is
necessary to get info from person who incurred such expenditure or any other person

which may be useful
(+)
Such statement so recorded may be used as evidence in any proceeding under this Act.

"

—  If aperson don't co-operate under this section, then [.T.A. shall have all the powers u/s
131(1) for enforcing compliance with the requirement.

\

Non-compliance with Sec 131(1) results in Authorisation of search & seizure.

SECTION 281B :- PROVISIONAL ATTACHMENT OF ANY PROPERTY
(1) During pendency of proceedings

(+)
A.O. is of the opinion
(+)
He may be order in writing, provisiondlly attach any property in the Interest of the
Revenue.
(+)

A.O. should take prior approval of C.C/comm.

(2) After six months from the date of passing order such Attachment would be cease to be
effective.

Note : Also Refer Provisional Attachment Provisions for Search & Seizure on Page
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APPEALS & REFRENCES
1. APPEAL TO CIT (A)
CIT (A)
(M (2) (3)
Order passed by only Assessee Appedl to CIT (A)
[TA below the rank of Aggrieved *'Form no (+)  Grounds of
CIT 35 within Appedl
l 30 days
(+)
Extension
e.g 43 C))
(1) Assmt §ML‘ Pre-deposit of tax | - v
Order %147 & pendlty. Hearing Ad journment
153A Stay of Demand. can be Made.
(2)  Pendlty Order (Note I
From FA 2012 even
intimation u/s 143(1)
200AM), 206CB (1)
can be Appedled .
(5)
5(a) Hearing 5(b)
Additiondl Additiondl Evidences
Grounds (Rule 46A)
Sec 250 | < > | (Under any of the U
(Note 2) situations)
' (Note 3)
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(6)
Scope «—|Order Time Limit
1 year from end of P.Y
in which appeal is filed
Confirming Annulling Modifying
(cancelling)* \
v
| 1 Decreasing liability of Assessee

Increase liability of Assessee

Notice of demand for tax / Pendlty.

Refund, it tax or pendlty is paid

¥CIT(A) cannot cancel and remand back the case to AO for fresh assessment. This power is

there with ITAT, CIT u/s 263 and 26U4.

NOTE 1 : STAY OF DEMAND:

Stay implies an extension towards payment of tax beyond 30days til the time extension is
applicable. Therefore, once the time limit expires, the assessee shall be liable towards payment

on the basis of notice of demand.

NOTE 2 : ADDITIONAL GROUNDS V/S ADDITIONAL EVIDENCE.

—

 >

Additional Grounds (Sec 250)

Additional Evidence (Rule 46A)

[t means a new subject matter, which was
not raised in or‘iginal grounds of appedl.

Addnl Grounds may be heard. when CIT(A) is
being satisfied that omission of that ground
was not willful or unreasonable.

[t means new evidence explanations,

which was not put forth, before the A.O
whose order, has been made sub ject matter
of appedls

U situations
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U situations (Also there in IDT)

v v v
m (2) (3)
Where A.O has to Admit the | Where the Asst. has been | - Where the appellant
additional Evidence made without giving sufficient | - was prevented
opportunity to the appellant | - by sufficient cause
eg: CBDT to produce evidence. - from producing the
Circular additional evidence
- called upon by the A.O
eg: The asst was done u/s | eg:  The evidence w.r.t.
143(3) requiring the purchase could not be
assessee to  file furnished by assessee
evidence of purchases, as records were
towards which impounded by excise
assessee made an dept.
application for providing The assessee was
him 15 days to furnish prevented from
the same. But AO did producing  evidence
not provide such time. called upon by the A.O.
4™ Situation
- Where the appellant
- was prevented
- by sufficient cause
- from producing before AO

- any evidence relevant fo any ground of Appedls.

Example: The B.0.A were not regularly maintained by the assessee & AO made asst.
u/s THY without calling for any evidence. Evidences can be furnished to CIT (A) relevant

to any ground of appedl.

Note 3:Can deduction / exemption can be claimed before CIT(A) which was not

claimed before A.0?

Ans. The Apex Court has held in “Kanpur Codl Syndicate Ltd. SC (1964), that the power of
CIT (A) is ‘coterminous’ (at par) with that of A.O i.e. he can do what A.O can do, dlso he
can direct him to do what A.O has failed to do.
Therefore, CIT(A) have dudl jurisdiction that of A.O as well as the judiciary.
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APPEAL TO TRIBUNAL (ITAT)
1) Order passed | .| Assessee S.253 | [ITAT S.253 | Order  of
by CIT u/s 263 Aggrieved CIT(A) /s
u/s 270A, 271J 251
etc
* Form 36. Dept
2) Order of (+) aggrieved
CIT(A) Appedl Fees Form 36
- /s 250 (+) (+)
- uls270A within 60 days within 60
[from date of v days
comm of order] [from
(+) date of
Pre-deposit comm of
order]
ITAT
v

Receipt of appeal from Assessee / dept, other party shall be given Notice to file Memorandum
of cross objection (MCO)
The Respondent shall file MCO within 30days from date of receipt of notice in form 36A
Note: The above time limits of 30/60 days can be extended by ITAT, it there is a sufficient

cause.
ITAT
Additional grounds «——— [HEARING| ———— Additional Evidence
(not mentioned in Appeal)

But Sec 254 read with rule No specific provision.

11 of Appellate Tribunal

rules, allows Additional It can only accept if it finds
Grounds with the permission v it necessary.

of ITAT
ORDER
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ORDER
Time Limit__ < l . >
e v v
1) Y4 yrs from | 3) Stay can be Disposal at his own end Remand back
endof F.Y in extended, — ¥ — of case to
which apped but the totdl Confirming | Modifying | Annuling A.O to pass
is filed period  of | rder order order | freshorder.
2) If stay is stay shall not £ This
granted go  beyond power not
then decide 365 days. available to
within 180 After 365 CIT(A) 3
days. days, it
cannot  be
extended

Issue 1: Where the ITAT has remanded an Asst order to the A.O for making fresh
asst, can AO deal with the issue not before ITAT?

Ans: No, once the issue is remanded back to the A.O with specific direction of Asst, the
jurisdiction of A.O. is confined only on the direction given by the ITAT.

Issue 2: Can ITAT direct to re-open a completed asst. for a year which is not under
appeal before it?
Ans: The ITAT can't direct to re-open a completed asst not being sub ject matter of appedls.

Such power of re-opening a completed asst. is with [TA u/s 147, 154, 263, Also the assessee
can re-open the case u/s 154 & 264

Issue 3: Can ITAT review its own order?
Ans : The ITAT cannot review its own order i.e. it cannot change its opinion. [1 " view should be
the last view and there should be no review]

However if there is a mistake apparent from record in the order of ITAT then it can rectify
such mistake u/s 254(2) [ ITAT cannot rectify its mistake u/s 154 as it is not an income tax
authority ]

Suo Motu Rectification by ITAT :
Rectify the mistake u/s 25U4(2) within 6 months from the end of the month in which the order
sought to be rectified was passed by [TAT.
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Rectification on Application by Assessee or AO:

Where the application for rectification is made by the Assessing Officer or the assesse within
6 months from the end of the month in which the order sought to be rectified was passed,
the Appellate Tribunal is bound to decide the application on merits and not on the ground of
limitation i.e. order can be passed after expiry of 6 months from the end of the month in which
the order sought to be rectified was passed. However, the application for rectification
cannot be filed belatedly after 6 months from the end of the month in which the order
sought to be rectified was passed.

Note: However a High Court has an inherent power to review its own order subject to some
conditions ( Refer the Case Meghdlaya Steels Ltd in Case Law Book )

[ssue U : Appeal to ITAT is heard by a bench of 2 members i.e. 1 judicial Member and
1 accountant member.

However if the totadl income of the assessee as per the order of the AO is up to Rs.
50,00,000 then, appedlis heard by a single member bench.

Issue 5: An appeal by ITAT cannot be decided in the event of difference of opinions
between the judicial & the accountant member. Comment.

Ans : The statement is incorrect. As per Sec. 255, both the members shadll state the point or
points of difference & the case shdll be referred by the president of the tribunal for hearing

on such points by one or more of the other members of the tribunal. Such points shall be decided

according to the majority of members’ opinion, of the Tribunal who heard the case including
those who has 1" head it.

[ssue 6: Does Tribunal has the Power to allow the assessee to urge any ground of
appeal which was not raised by him before the Commissioner (Appeals) . Comment.
Ans: The ITAT has the power to entertain question raised for the first fime. The Tribunal
is not confined only to the issues arising out of the appeal before the Commissioner
(Appedls).

[t has the power to dllow the assessee to urge any ground not raised before the
Commissioner (Appedls). However, the relevant facts in respect of such ground should
be on record. The decision of the Supreme Court in the case of National Thermal Power

Company Limited vs. CIT (1998) (SC) supports this view. This Power was not available to AO
as it was held by Supreme Court in the case of Goetze India Ltd € Refer Sec 143(3) 3

[ssue 7:"The Appellate Tribunal is empowered to grant indefinite stay for the
demand disputed in appeals before it."
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Ans :

Section 25U4(2A) provides that the Appellate Tribunal, where it is possible, may hear and
decide an appeadl within a period of four years from the end of the financial year in which
such appedl is filed.

The Appellate Tribunal may, on merit, pass an order of stay in any proceedings relating fo an
appedl. However, such period of stay cannot exceed 180 days from the date of such order.
The Appellate Tribunal has to dispose of f the appeal within this period of stay.

Where the appedl has not been disposed of f within this period and the delay in disposing the
appedl is not attributable to the assessee, the Appellate Tribunal can further extend the
period of stay originally dllowed. However, the aggregate of period originally allowed and
the period so extended should not exceed 365 days even if the delay in disposing of the
appedl is not attributable to the assessee. The Appellate Tribunal is required to dispose of f
the appeal within this extended period. If the appedl is not disposed of within such period or
periods, the order of stay shall stand vacated after the expiry of such period or periods.
Therefore, the statement given in the question is not correct.

CONCLUSION :

[TAT is the last fact finding authority and if the assessee or dept wants to further appeal in
High Court or Supreme Court then, it has to be a '‘SUBSTANTIAL QUESTION OF LAW" A
‘substantial question of law” means an issue which is debatable in nature. It is a question for
which there is NO CLARITY in law and no authentic previous judgements.

If assessee’s application is accepted in HC then it is regulated by Code of Civil Procedure,

1908.

APPEAL TO HC
Order of ITAT (QOL)

Assessee / Dept (Not satisfied)

l

Within 120 days from date of receipt of order of ITAT

APPEAL TO HC
¥ B Y
Substantial QOL Allowed Otherwise Not Allowed.
THE END
Formulate the QOL
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),

2)

3)

),

Give Judgement (i.e. pass order)

(NO TIME LIMIT)

APPEAL TO SC
Order of HC

Assessee / Dept (Not satisfied)

v v
H.C certifies that the case is fit for SC Otherwise
THE END

Within 90 days from
v | date of receipt of order
of H.C

APPEAL TO SC

Give Judgement

(i.e. pass order)

(No Time limit)

SEC158A: SPECIAL PROVISION FOR AVOIDANCE OF REPETITIVE
APPEALS.

The assessee can claim that a QOL pending before AO, CIT (A) or ITAT for a particular
year [Present year] is identical with QOL pending before HC or SC for another year
[Past years] then in such case the assessee can furnish a declaration in ‘Form 8" to
A.O, CIT (A) or ITAT stating that, if the AO, CIT (A) or ITAT agrees to apply the
Jjudgement of HC or Supreme Court in his current case then assessee shdll not file an
appedl.

The A.O, CIT (A) or ITAT may admit or re ject the claim of assessee.

If the claim is admitted the AQO, CIT (A) or ITAT shall pass the order in the current case
and whenever the judgement of HC or SC becomes findl this order will be amended
accordingly.

SEC 268A :SPECIAL PROVISION FOR APPEALS BY DEPT.
This section empowers CBDT to fix monetary limits for regulating appedls by dept. The

underlying ob jective is to reduce litigation in small cases.

1.102



Compact & Comprehensive MAY/NOV 2020 AJ Education NeXt

2) Inthe exercise of this power CBDT has notified following limits i.e. Dept should file appedl
only if the TAX EFFECT" is more than the following amount :

Tax Effect
For Appedl to ITAT > 50 lacs
HC >1Cr
SC >2Cr

Tax Effect Means the “Current Tax (MINUS) Estimated Tax if Dept wins”

3)  If Dept did not filed an appedl on a particular issue in case of a particular assessee in a
particular year then, it shall not stop the dept from filing an appeal of the same issue in
case of same assessee in another year or of the same issue in case of another assessee
in any year.

(4) The assessee cannot claim that the dept has agreed on a particular issue by not filing
appedl on such issue.

COLLECTION & RECOVERY OF TAXES
(Sec 156, Sec 220 to Sec 226)
Notice of Demand pay demand After 30 days
> Of Non - Payment

Served

u/s 156

«— | Within 30 days\> ‘Assessee in default’

*} consequences

Extended Reduced (Reason to Believe)
- On Application by assessee - Suo - motuby A.O
- Instalment facility £ RTB that giving 30 is detrimental to the
(with interest) Interest of Revenue.

TRO - Tax Recovery officer
COA - Certificate of Action
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4 CONSEQUENCES.
(M (2) (3) W)
Sec 220 Pendlty | Recovery as per mode specified u/s | Recovery under
Int @ 1% p.m or part 222 - 225 the modes
there of < Taxin specified u/s
Arrears TRO 226
Waiver of Int u/s
220 (2)* uls 221 Pr\epqr\e COA After TRO has
made COA
By CCIT/ CIT Any 3 modes
Then Recovery
H - undue Hardship //%\‘ by T.R.0
(+)
C - Delay was beyond Attach Appoint | Auction U Modes *
the control (+) Moveable & | A person
C - Assessee gave Immoveable | for mgmt.
necessary property of
cooperation propenty

*Note: The order accepting or re jecting the application of the assessee for waiver
of interest, either in full or part , shall be passed within 12 months from the end of
the month in which application is received.

assessee instead of

GOI

4 MODES:

S[226(2)] D [226(3)] C [226(1)] D [226(5)]
From salary due to | Garnishee order to | Application to release | Distraint sale
Assessee Debtors of | the property in the
Employer shadll pay | Assessee Court custody
sdlary to Govt of in favour of Debt
India

If Drs pay to

Then Drs shall be
‘Deemed to be
assessee in default”’

Tax recovery form Drs

<:

Pendlty < Tax in Arrears
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SEC. 263 : REVISION OF ORDERS BY CIT

(Pre judicial to Revenue)

CIT may cdl for &

examine the record

passed by A.O. is

If he considers that any order

—

AND

Erroneous

Pre judicial
to int of
Revenue

Then
—

He may after giving
0.0.BH # pass such
order as he deems fit.

#if 0.0.B.H s not given
then order by CIT is void

ab initio

Scope of order passed by CIT

H\»

Enhance i.e.

can

& direct fresh

increase the income

OR Modify

OR Cancel
Assessment. This power is

not there with CIT (A).

Explanation to Sec 263 :

An order passed by A.O. is deemed to be erroneous (+) pre judicial to Int of Revenue if CIT is

of the opinion that : |
v v v v
Order is passed| e Orderis passed Order is not made Order not passed
without making dlowing  relief in  accordance in  accordance
inquiries on . . with Sec 119 i.e. with any decision
r‘:c tification without inquiry powers of CBDT of juris HC of SC
KEY POINTS :
1) CIT can only revise order of A.O.
2) Intimation / Deemed Intimation cannot be revised.
(Intimation can be rectified & appealed)
3) Anorderis said to be "Pre judicial to Revenue” if
/7 v\
—T | — >
Income was | OR | Losses have | OR | Income OR | Excessive loss,
under been over assessed at a deduction
assessed. assessed lower rate ,allowances,
reliefs have been
allowed
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U) Anapped to ITAT can be filed against order of CIT u/s 263

5) Assessment / Reassessment u/s 147 is possible without an earlier asset order.
However, revision u/s 263 is possible only, if AO has passed an order.
6) |If CIT starts revision | € | Subsequently assessee | €| Then CIT shall drop the
proceedings u/s 263 proves that no income proceeding’s u/s 263
has escaped

7)  CIT can revise order based on later valuation Reports, retrospective amendments etc.

Time limit to pass an order
Within 2 years from end of F.Y in which order sought to be revised was passed.

Exception to Time Limit
Order can be passed at any time to give effect to finding or direction of H.C. or S.C.

CIT V/S ICICI BANK LTD. [Bombay HC]

Facts of the case

AY 2008-09 AO passed On 10.2.2013 notice u/s 148 Later on, CIT passed an
order u/s 143(3) on was issued for asst u/s 147 & order u/s 263 on
30.1.20M dllowing order  was  passed  on 31.3.2015 for disallowing
deduction uls 31.12.2013 on matters other ded” u/s 36(1) (vi),(viia)
363)(vi),36(1)(viia) efc. than 36(1)(vii)(via) etc. which have not been taken
up in Sec 147
JUDGEMENT

[t was held that period of limitation for revising an order in respect of a matter which does not
form part of the subject matter of reassessment shall be reckoned from the date of original

order u/s 143(3) & not 147.
Therefore, CIT should have passed the order u/s 263 upto 31.3.2013.

SEC 264 :REVISION OF OTHER ORDERS (PREJUDICIAL TO ASSESSEE)

Any order other than M On his own CIT may call for records

to which Sec 263 motion Of any proceedings

applies passed by an CIT< OR under this Act in which

authority below CIT Application by such order has been

AO. assessee passed and make further
inquiries.

1.106



Compact & Comprehensive MAY/NOV 2020 AJ Education NeXt

Note: After revision u/s 263 revision u/s 264 is not possible. However after revision u/s 264,
revision u/s 263 is possible

KEY NOTES :-
1) Under section 26U only the order of AO can be revised.

2) Intimation / Deemed Intimation cannot be revised u/s 264.

3) CIT can cancel /set aside the order of AO and direct him to make fresh assessment and
such directions shall not be pre judicial to the assesse. £ This power is not available to

CIT(A). It is available with ITAT, CIT u/s 263 & 264 3

TIME LIMITS:

4/\

T/L to pass an | T/L for application for Revision by assessee:

order : An application for revision by assessee must be made within 1 year from
CIT on his own shall | the date of communication of order to him

not revise any | (If CIT is satisfied that there was sufficient cause for delay, then he
order after 1 year | may admit application beyond 1 yr.)

from date of | T/L to pass an order:

passing. Within 1 yr from end of FY in which application is made by assessee.

Under what circumstances revision u/s 264 is not possible ?

1) Where an assessee has filed an appeal on any matter ,then revision u/s 264 is not
possible [Doctrine of complete merger]

2) However revision u/s 264 is possible when time limit to file an appeal to CIT (A) has not
expired and the assessee has waived the right to appeal.

3)  Revision u/s 264 is possible if time limit to appedl is expired.

What is the remedy against order passed u/s 26U
No appedl is possible against the above order, however such order can be chdllenged in the

High court through a WRIT petition.
However if there is a "MAR" in such order than it can be rectified u/s 154.
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COMPARISON OF SEC 263 AND SEC 264 SIMILARITIES.
1 Revision by CIT
Revision of order of AO

2
3. Revision can be suo motu
m

Assessment can be cancelled / set aside and a direction be given to A.O to make fresh
assessment

5. Can be rectified u/s 154.

DISTINCTIONS
Sr. Sec 263 Sec 26U
No.
1. Revision of order prejudicial to | Revision of order pre judicial to Assessee.

Revenue.

2. | Anappedl can be filed to ITAT against | No Appedl can be filed against the order

order passed u/s 263 passed u/s 264
3. | Doctrine of partial Merger. Doctrine of complete Merger
U. | Revision u/s 263 is possible after | Revisionu/s 264 is not possible after 263
264
5. | Order u/s 263 must be passed within
2 years from end of FY in which order | Suo-motu Application by
sought fo be revised was passed |1 yn from date of | Assessee.
[ICICI Bank Ltd] passing the order. 1 yr from ?nd 9F FY in
which application was
filed

Application can be filed
within 1 yr from the
date of communication
of order.
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SEC 132 : - SEARCH AND SEIZURE

1.  Who can authorise search and seizure i.e. issue search warrants?
(1) By Director General (DG) / Director (D) / Chief Commissioner (CC) / CIT

Additional Director (AD) / Additional Commissioner (AC) /Joint Director
(JD) / Joint Commissioner (JC)
L—» If these people are empowered by CBDT.

The above 8 authorities will authorise “Assessing of ficer”

2. When can search and seizure be authorised?

IFITA (+) on the basis of information in possession (+) has |Return to Believe| that:

v v v
(a) person  has (b) a person | (¢) a person is in possession of any
failed to| OR might fail to article or things inc. money, bullion
comply u/s 131 comply u/s or jewelry efc. and these assets
oru/s 142 (1) 131 or uls represents income not disclosed.
14201).

AMENDMENT MADE BY FINANCE ACT.2017

Confidentidlity and sensitivity are the hallmarks of proceedings under section 132. However,
certain judicial pronouncements have created ambiguity in respect of the disclosure of ‘reason
to believe’ or ‘reason to suspect’ recorded by the income-tax authority to conduct a search
under section 132 . Therefore a new explanation is inserted to declare that the ‘reason to
believe’ or ‘reason to suspect’, as the case may be, shall not be disclosed to any person or any
authority or the Appellate Tribundl.

(3) POWER OF "AUTHORISED OFFICER"
An “Au’rhor‘iseqli Officer” (A.O) is authorised to :-

v v v
() Enter & search any buiding, | (ii)  break openthelockof | (jii) Search any person
place, vessel, vehicle or any  door,  box, who has got out of or
aircraft where he has reason lockers, etc where is about to aet in to or
to suspect that BOA, other keys are not available o o
. is in building, etc.
doc, money, bulion, etc are
kept.
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v v v
(iv)  require any person whois | (v)  Seize any BOA etc (vi) place marks of

found to be in electronic form to
afford "A.0" the necessary
facility to inspect such BOA, efc.

(+)

However, stock in trade shadll
not be seized but can make a
note of it.

of it.

identification on BOA

efc (+) make copies

DEEMED / CONSTRUCTIVE SEIZURE :-

Where it is not possible or
practicable  to  take
physical  possession &
remove it to safe place.

Proviso to Sec 132(1)

Due
to

its volume,
weight, or other
physical
characteristics
or due to its
dangerous
nature.

then,

A.O. may serve an order on
owner or  person in
immediate possession that
he shdl not remove or
otherwise deal except with
prev. approval of such "A.0"
& it will be a deemed seizure.

Note:- The above proviso shall not apply to stock-In-trade.

SECTION 132 (3) :- ORDER OF RESTRAINT

Where it is not practicable to
seize any BOA, etfc for the
reasons other than above
proviso.

(+)

Where Bldg, place etfc in
which search is conducted
is with in the area of
Jjurisdiction of Chief CIT
or CIT.

Then 'A.0" may serve
an order that he shdll

not remove except with

prev. approval of 'A.O".

JURISDICTION OF CIT
Chief CIT or CIT
has no
BUT | jurisdiction over | (+)
the person
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KEY NOTES :-

(1) The 'A.0". may |requisition| the services of |any police| or any |officer|of C.G. or

both| to assist him in search and seizure.

(2) Examination of Oath :-

"AO" may examine an oath on [any person| who is found to be in possession of any BOA,

efc and any statement made by such person thereafter be used in evidence in any
proceeding under the Act.

PRESUMPTIONS IN COURSE OF SEARCH AND SEIZURE :-

Where any BOA etc are found in possession of any person, it may be presumed :-

v v v
(i) thatitbelongsto | (ii) that contents of | (iii) Al documents, sign efc are in
such person. such BOA etc are handwriting of such person and any
true. stamp, attestation etc is done by
such person.

TWO AMENDMENTS MADE BY FINANCE ACT 2017 :
VALUATION DURING SEARCH :

The authorised Officer may for the purpose of estimation of FMV of property obtained
during

search , make a reference o a VO referred to in sec 142A. VO shall furnish such report
within
60 days of receipt of such reference. ( Refer Sec 142A )

PROVISIONAL ATTACHMENT DURING SEARCH:

During the course of search or with in 60 days, the "AQ" for protecting the Interest of
Revenue may provisiondlly attach with prior approval of PDG/DG/PD/D. It will have effect
for 6 months. ( Refer Sec 281B )

PERIOD OF RETENTION OF B.0.A. AND OTHER DOCUMENTS :-

(1) BOA efc seized shdll not be retained for a period exceeding 30 days from the date of
order of assessment u/s 153A unless the reasons for retaining the same are recorded
by him in writing and approval of C.C./C for retention is obtained.

C.C./C shdll not authorise retention of BOA for a period exceeding 30 days after dll
proceedings are completed [i.e. Penalty Proceedings)
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(2) The person from whose custody any BOA, etc are seized, may make copies, efc in the
presence of ‘A.O’". at such place and time as the 'A.O". may appoint.

(3) Section 132 (9A) :- Where the ‘A.O". has no jurisdiction over the person searched by
him then he shall handover such documents. etc to Assessing officer having jurisdiction
over such person within a period of 60 days from the date on which search is completed.

SECTION 132A :- POWER TO REQUISITION BOA, ETC.

If any BOA. docs,
money, bullion etc are
under custody of any
officer under any
other law.

D.G/D etc may authorise

then | any Assessing officer

1 (R.O) 1o require the

of ficer under other laws
to deliver such BOA etc
to "R.O".

deliver

Henceforth, the officer

_| under respective law shall

BOA.,
'R.O". if it is no longer
necessary to retain the

etc to

same.

SECTION 132B :- APPLICATION OF SEIZED OR REQUISITIONED ASSETS
(1) Assefs seized etc may be dedlt in foll manner [i.e. foll things can be recovered].
(i)  Existing liabiity under IT Act, Wealth Tax Act, Gift Tax Act.
(i)  Liabiity determined u/s 153A and dlso from the A.Y. in which search was initiated.
(ii) Pendlty and Interest

(iv)  Amount of liability arising on application made before (ITSC) Settlement Commission
u/s 245C (F.A, 2015)
Note: Existing Liability shall not include Advance Tax liability.

(2) Proviso :-

Within 30 days from
end of the month in| (+)

Then Amount of Existing
liability will be Recovered

The person concerned
makes an application for

A\ 4

which asset was release of assets and and Remaining portion may
seized. explans  nature  and be Released with prior
source of such assets to approval of C.C/C.
A.O.

Note:- Such remaining assets shall be released within 120 days from the date of completion
of search.
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(3) How liabilities will be dischar'gf:d?

v

v

If assets consist of money then it will be If the assets consist of other than money,
discharged to the extent of money.

Note:-

then it will be discharged by sdle of such
assets.

Any assets or proceeds there of, remain after discharging liabilities then it should be returned

back, or else C.Q. shall pay simple interest @ 0.5% p.m. or part of the month.

SECTION 153A :- ASSESSMENT IN COURSE OF SEARCH.

(1) As per Section 153A(1)

v

v v
(1) Where a (2)Issue a notice (3)Then A.O. shdll assess or re-
search is | — | to such person to assess the T.I. of 6/10 AY's
initiated u/s file ROI within time immediately  precedng the A.Y.
132 then A.O. specified in Notice relevant to P.Y. in which such search
shall for 6/10 A.Y s. is conducted
[i.e. fordll 6/10 AY's].
KEY NOTES :-

(1) ROLis required to be filed, even if the Assessee is not obligated.
(2) ROlis required to furnished even if :-
e  ROI has dlready been filed (or)

e  Asst/Re-Asset have been completed (or)
®  Asst/Re-Asst for any A.Y. is sftill pending

(3) The Assessment shall be made separately for all 6/10 years.

(4) Any assessment which is pending on date of initiation of search shall abate. However,

appedl, revision or rectification proceedings shall NOT abate.

(5) All provisions of Income Tax Act shall apply to sec 153A

° Pendlties for concedment of Income.

e  Pendlties for defaults like non-filing of return.

e Interestu/s 234 A/B/C.

° Prosecution.

(6) Tax Rate = Rate applicable to such A.Y's
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(7)  Appedl to CIT (A) can be filed against order u/s 153A.

AMENDMENT MADE BY FINANCE ACT 2017:
If the search is initiated on or after 01/04/17, then the AO can issue notice u/s 153A for 6
preceding AY's & “for relevant AY or AY's".
For this purpose, relevant AY or AY's shall mean the AY which falls beyond the 6™ year but
not later than 10™ year.
Suppose, the search is conducted on 10/10/2019, then 6 AY's will be AY 14-15 1o AY 19-20
and 4 relevant AY's will be AY 10-11 to AY 13-14.

A notice can be issued for relevant AY's only if the following U conditions are fulfilled:

1) The AO has in his possession the books of A/cs which reveal that the income which has
escaped assessment amounts to or is likely to amount to Rs. 50 L or more in one year
or in aggregate of the U relevant AY's.

2)  Suchincome escaping asset is represented in the form of asset (for this purpose assets
shall include loans & advances, shares & securities, land or building)
3)  Theincome escaping assessment or part thereof relates to such years

U) The searchis initiated on or after 01/04/2017.

TIME LIMIT FOR COMPLETION OF ASSESSMENT U/S 153A :- Section 153B

Normal period of Where case is
Asst/Re-Asst u/s referred to TPO u./s
153B. 92CA

(1) For 6/10 AY.S" immediately | 18 months from the end of | 30 months from the
preceding the A.Y. Relevant to | F.Y. in which search is | end of F.Y. in which

P.Y. in which search is|completed (and not|search is completed
conducted. initiated). (and not initiated).

(2) For A.Y. Relevant to P.Y. in | Same As Above. Same as Above.

which search is started.

SECTION 153C :- ASSESSMENT OF INCOME OF "ANY OTHER PERSON".

Where A.O. is | (+) any money, | (+) belongs to /| (+) then it shal be
satisfied bullion, pertans to a handed over to
jewellery, BOA, person  other A.O. having
etc seized. than person ref. Jjurisdiction  over
in Sec. 153A. such other

person.
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Note :- Subsequently, A.O. will initiate proceedings u/s 153A for 6/10 years if he is satisfied
that BOA / documents etfc seized have a bearing on total income of such other person.

Section 153B :- Time limit for completing Assessment in case of OTHER PERSON.

Normal period of Assessment/Re- If
Assesssment u/s 153C. Referred
to TPO
(1) For 6 AY's |18 months from end of F.Y. in which search is | Will increase
immediately completed. by 1 year
preceding  the (OR)

A.Y. relevant to |12 months from end of P.Y. in which BOA, etc
P.Y. in which |are handed over u/s 153C to A.O. having

search is | jurisdiction over such other person.
conducted. Whichever is later

(2) For AY. relevant | Same As above. Will increase
to P.Y. in which by 1 year.

search is started.

ANALYSIS OF SECTION 153A AND SECTION 153C :-
Search is initiated on Mr. A (Assessee) on 30™ June. 2019 and completed on 4™ July, 2019
Mr. A proves to the satisfaction of his A.O. i.e. Mr. X (Assessing officer) that certain BOA,
money, etc belongs to Mr. B. The A.O. of Mr. Ai.e. Mr X hands over the BOA documents, etc
belonging to Mr. B to the A.O. Mr. Y having jurisdiction over Mr. B on 10™ August, 2019.

Now the assessment / re-assessment u/s 153A shall be made on Mr. A and Mr. B for AY 2014
-15 10 AY 2019 - 20 (Y years extra dlso subject to conditions ).

For AY 20 - 21i.e. current AY the Assessment shall be made on Mr. A and Mr. B u/s 143(3)
or 144,

As per section 153B the time limit for completion of Assessment / Re-assessment of Mr. A'is
as under :-

(1) For AY 14 - 15 10 AY 2019 - 20 :-

Assessment / Re-assessment should be completed u/s 153A upto 30.09.21
(2) For AY 2020 - 21:-

Assessment u/s 143(3) or 144U should be completed upto 30.09.21
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The A.O. Mr. Y of Mr. B will issue notice u/s 153A and make assessment or re-assessment of
Mr. B u/s 153A only if he is satisfied that BOA, documents, assets seized have bearing on
total income of Mr. B for R.A.Y. referred in section 153A(1). It means that if on the basis of
such BOA, efc seized it is found that Mr. B has concedled income of any one or more AY's
referred to Sec 153A then A.O. of Mr B will proceed u/s 153A for all the A.Y.'s. But if A.O.
finds that Mr. B has not concedled any income in any A.Y. referred to section 153A, A.O. shdll
not proceed against Mr. B.

Prior to amendment, A.O. of Mr. B was bound to proceed against Mr. B and issue him notice

u/s 153A and make assessment / re-assessment u/s 153A even if no concealed income was
found in case of Mr. B in any of the A.Y's referred to in section 153A on the basis of
documents , accounts handed over to him.

Now as per the amendment if concedled income is not found then he shall not proceed against

Mr. B.
Time limit for the completion of asst / re-asst on Mr. B will be as under :-

(1) For AY 2014 -15 to AY 2019 - 20 :-
Asst / Re-assessment u/s 153A should be completed upto 30.09.21 or 31.3.2021,
whichever is later. (i.e. 30/09/2021) u/s 153A.

(2) For AY 2020- 21 [same as abovel
Note:

In case of Mr. A the asst / re-asst pending on 30.06.2019 for AY 2014 - 15 to AY
2019 - 20 shdll come to an end.

In case of Mr. B the asst/ reasst pendingon 10.08.2019 for AY 2014-15 to AY 2019-
20 shall come to an end ( i.e. date of receving BOA) .

The assessment u/s 143(3) or 144 shall be completed by 30.09.2021.

S.R. BATLIBOI & CO.
FACTS OF THE CASE :-

The petitioner was a reputed C.A Firm. The laptops of some employees were seized by
Deputy director. On the request, said employees provided him with electronic data of 3
group companies of Assessee.

Further the Deputy Director insisted on securing total & unrestricted access to Laptops
to gain information of all the clients of petitioner is it justified?
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M

(2)

(3)

W)

(5)
(6)

(7)

)]
(2)

[t was held by Delhi HC that granting absolute access to the Department of all the data
even pertaining to the other clients having no dedlings with assesse group would
tantamount to grave professional misconduct and would be contrary to code of Ethics
applicable upon the petitioner.

Further, it was held that u/s 153C, that department act as a post of fice i.e. it sends the
seized material to concerned A.O.

Therefore, the materials which are not connected with raid must be ignored.

SECTION 153A(2) :- REVIVAL OF ASSESSMENT ABATED EARLIER.

EXAMPLE :-

Searchis conducted on 30.06.2019 and completed on O4.07.2019.

Now A.Y. 2014 - 15 10 AY 2019 - 20 Asst / Re-asst can be made under u/s 153A.
Suppose for AY 2015 - 16 notice u/s 148 was issued and served on 20/02/2019 and
Re-asset u/s 147 is pending on 30/06/2019. Therefore, Re-asset u/s 147 shall come
to an end.

Suppose for A.Y. 2018 - 19, the asst is pending u/s 143(3) on 30/6/2019. Asst u/s
143(3) shall come to an end.

Now let us say that A.O. made Re-asst u/s 153A for A.Y. 2014 - 15 0 AY 2019 - 20
on 30/09/2021.

Now let us say that assesse files appeal to CIT(A) & then ITAT.

Now let us say that ITAT on 30/06/2024, annulled re-asst u/s 153A for AY 2014 -
15 to AY 2019 - 20 on the ground that search was illegal.

The order of ITAT is received by CIT on 01/08/2024.

.. Now on 01/08/2024, the Re-asst u/s 147 for AY 2015 - 16 and Asst u/s 143(3)
for AY 18 - 19, will revive as per Sec 153A(2).

Sec 153(8):T/L for completion of Assessment/ Re-Assessment when it is
REVIVED u/s 153A(2) shdll be :-
within 1 year from the end of the month of such revival or

within Time specified u/s 153B.

Whichever is later.
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TIME LIMITS UNDER VARIOUS SECTIONS :

1) 139 : 3117 / 30/19 / 30Mm
2) |139(3) : Same as above
( :
3) 139 : Before end of RAY [OR } carlior
Completion of Assessment
B 113905) : Before end of RAY [OR } ,
earlier
Completion of assessment
5) 1139(9) : Within 15 days [OR
as extended
6) | 1420 : As specified in Notice
7) | 142(2A) : As specified in direction (+)
Extension (Total 180 days)
8) |I42A : within 6 months from end of month in which reference was made
to valuation officer
q) | 143 : send within 1 yr from end of FY in which ROI was furnished.
10) 143(3)
4/ \»

143(2) Notice

153(1) Order

Serve a notice within 6 months from end of

FY in which ROl was filed

Pass within 12mths from end RAY
*For T/P+12m

1) 144
4/ \»
Show cause Notice 153(1)  Order
Time limit= As specified in Notice Same as 143(3)

1
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12) 147
4/\ s
— T Order 153(2)
48 uq
ROI HBAY if E/T< Vlac 12 mths from end of FY in which
6AY if E/T > llac notice u/s 148 is served
As Specified in 16 AY if Foreign Asset
notice.

13) 153A [Search & Seizure Asst]

4/\ T
153 A 153B
4/ \
ROI Notice for which yrs. | 18 months from end of FY in which
search was completed.
As specified in notice All6 AY's or 10 AY's

14) 153C [In case of other person]

4/\ T

153 A Order 153B
— | 18 months from end of FY in which
ROI Notice for which yrs. | search was completed.

OR
As specified above. Al 6 AY'sor10 Ay's 12 months from end of FY in which
BOA etc is handed over to AO having
Jjurisdiction one such person.

15) Rectification u/s 154

4/\»

Suo moto by Dept. Application by Assessee
Within 4 yrs from end of FY in which order | Within 6 months from end of month in which

sought to be amended was passed application was received by Dept.
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16) 263 Revision by CIT

Within 2 years from end of FY in which order sought to be revised was passed.

17) 264 Revision CIT

4/\

Suo moto Application by Assessee

Within 1 yr from the |date] of passing if Within one year from the date order was
communicated to assessee

order

T/L for Order.
Within one year from end of FY in which
application was made.

TAXATION OF TRUSTS

To claim exemption under IT Act in relation to a trust, a trust should be formed for a lawful

purpose which can be either charitable or religious purpose. The term religious purpose is not
defined under IT Law. However, the term Charitable Purpose is defined u/s 2(15) to include

(i) Relief of poor.

(ii) Education.

(i) Medical Relief.

(iv) Yoga (inserted by FA 2015).
(v) Preservation of Monuments.
(vi) Preservation of Environment.

(vii) Any other object of General Public Utility (Amendment by FA 2015).

The first 6 categories of purposes are specified categories who will enjoy exemption
irrespective of amount of Commercial receipt (Fees) from that activity ina P.Y.

Example:- If a school which is registered as trust will enjoy exemption even if it will receive
fees of Rs. 10 croreina P.Y. (i.e. even if it crosses 20% of Total Receipts).
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However if trust is covered under general category, then it would be treated as charitable
trust only if it receives Commercial receipt (fees) from that activity up to 20% of totdl
receipts.

Eg:- XY charitable trust with a main object of promotion of sports receives corpus donation
of Rs. HOL, voluntary donation of Rs. HOL and fees from activity is Rs. SOL.

Since the fees from the activity of promoting sports exceeds 20% of total receipts.

XY can't enjoy exemption. In case if the fees received from the activity is Rs. 10L, then it can
enjoy exemption as the fees of Rs. 10Lis less than 20% of totdl receipts.

TREATMENT OF DONATIONS :
(1) Where Identity of Donor is known
(a) Corpus (b) Voluntary
Not an income Taxable
Not taxable Add to Income statement

(2) Where identity is not known - Anonymous Donation Taxable u/s 115BBC

COMPUTATION OF INCOME OF TRUST

Income from trust (Gross Fees - Expenses) 20,00,000

(+)  Voluntary Donation 10.00.000

30.00,000

(-)  Adhoc Exemption u/s 11(1) @ 15% 4.,50.,000)
(-)  Application for charitable / Religious purpose (15,50,000)
Total Income 10.00.000

WHAT AMOUNTS TO APPLICATION FOR CHARITABLE OR RELIGIOUS
PURPOSE?

—  The word application is quite wider as compared to the word expenditure.

The following amounts to application of income:- ( Illustrative list )

(1) Repayment of loans taken to fulfill the objective of the trust amounts to application of
income provided that the expenditure incurred for which loans were taken was not
treated as application.
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(2)

(3)
W)

(5)

EXPENDITURE ON PURCHASE OF CAPITAL ASSETS:-
Sec 11(6) was inserted from P.Y. 2014-15 to provide that where any capital asset has
been dllowed as application of income, then no depreciation can be claimed on such assets.

Payment of taxes whether of current year or last years amount to application of income.
Advancing education loans to students would also amount to application of income.

The above list just illustrative in nature and it would include many other activities in relation
to a trust.

Loss due to excess application of earlier years can be dllowed as application in the current
Financial Year.

A new explanation has been inserted in Sec. 11 which provides that for the purpose of
determination of application of income, the provisions of Sec. 40(a)(ia) & HOA(3)/(3A)
shall, mutadis mutandis, apply.

AMENDMENT MADE BY FINANCE ACT 2018

M

(2)

VARIOUS TAX PLANNING MEASURES :-

DONATION TO ANOTHER TRUST :
A trust can claim exemption by donating another trust who is registered under Sec 12AA
and Sec 10(23C) of IT Act. Further, the objects of the donor and the donee may or

may not match.

Example :- A school can give donation to another school or even to hospital who is
registered under respective sections.

AMENDMENT MADE BY FINANCE ACT 2017

Any donations made by a trust registered u/s 12AA, to another trust registered u/s
12AA or 10(23C), is considered as application of income.

Donations received with specific direction is not an income of recipient trust. However,
at the same time, it is dllowed as application of income to donor trust.

Therefore FA, 2017 has made an amendment to provide that any donation made
with a specific direction to a trust registered u/s 12AA will not be considered
as application of income.

NON-APPLICATION DUE TO NON-RECEIPT:

Where a trust has not received any amount during any P.Y, then it can claim exemption
in the current year in which the income is earned but not received by making an application
in writing on or before the due date of filing of return. However, whenever such amount
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(3)

(i)
(ii)

is received it must be applied in the year of receipt or year following the receipt. In case
of non-application such amount will become deemed income of the year following the
receipt.

ACCUMULATION FOR THE SPECIFIED PURPOSE:

If an assessee do not wish to apply the income in the current year, then it can take
benefits specified u/s 11(2) provided it wants to accumulate for specified purpose.

For this purpose a trust has to file a statement in prescribed form and manner in writing
to A.O. specifying the purpose and the period of accumulation. In no case the period of
accumulation should exceed 5 years.

The assessee is supposed 1o file the statement before the due date mentioned u/s 139(1)
The amount accumulated must be deposited in the modes specified u/s 11(5).

£Mainly Government Securities$

DEEMED INCOME .
If such amount is withdrawn and not used for specified purpose, then it wil become
deemed income of the year of withdrawal. £ Sec 11(3) 3
If such amount is withdrawn and donated to another trust, then it is deemed income of

the year of withdrawal.

If such amount ceases to be invested in the mode specified u/s 11(5), then dlso it will be
deemed income of the year in which it ceases to remain invested in modes specified u/s
1(5).

If such amount is not withdrawn and applied within 6 years, then unutiized amount wil
become deemed income of 6™ year. € i. e it should be accumulated for 5 years and
applied til 6™ year3

(4) ANY OTHER REASON

A trust can make application under any other reason whereby it can claim exemption in
current year without applying the money. However, it must be applied in immediate next
year. In case of any default, it will become deemed income of next year.

AMENDMENT MADE BY FA 2014:-

Sec 11(7)provide that where a trust has been granted registration u/s 12AA and
registration is in force in P.Y, then trust can't claim exemption u/s 10 except Sec 10(1)
or Sec 10(23C). Therefore, following income which was exempt for trust earlier will now
become taxable and should be added to Income statement :

Dividend on shares (earlier exempted u/s 10(34).
Dividend on units (earlier exempted u/s 10(35).
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(ii) Long term capital Gain on shares where STT is paid (earlier exempted u/s 10(38)).
By making this amendment, the Govt. is forcing the assessee to apply such income for
the objects of the trust which was earlier not applied.
The above listis just illustrative, i.e. dllincome referred in sec 10 will become taxable for

a trust except 10(1) and 10(230).

SECTION 12A:- CONDITIONS FOR APPLICABILITY OF SECTION 11 & 12.

(1) An Assessee to be registered as trust has to make an application in prescribed form &

manner to the commissioner and such trust would be registered u/s 12AA.

(2) The exemption u/s 11 & 12 will be available to the assessee from the P.Y. in which the
application is made e.g. if an application is made on 20-11-19, then exemption will be
available from P.Y. 2019-20 and for future years. However, earlier the assessee
could not use to enjoy the exemption for preceding years under any circumstances.

FA 2014 HAS INSERTED 3 PROVISO'S U/S 12A :-

First Proviso: - A trust can en joy exemption for preceding years if on the date of registration
the assessment for preceding years are pending in front of the A.O. and the objects on the
date of registration and preceding years are similar.

Second proviso: - It is further provided that no action u/s 147 shall be taken by A.O. in case
of trusts for any preceding years only for grounds of non-registration.

Third Proviso:- It is dlso provided that benefit contdined in 1" and 2™ proviso shall not be
avaiable if the registration was refused or it was cancelled earlier.

SECTION 12AA :- PROCEDURE FOR REGISTRATION TRUST

(1) o Call for such documents and information as
TRUST M; CIT he thinks necessary in order to satisfy
Further himself about the genuiness of activities of
trust.
(2) After satisfying :

(i) Pass on order in writing| OR | (ii) If he not satisfied, then pass an order

registering the Trust. in writing refusing® the registration.
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(*) Before refusing an opportunity of being heard must be given to the applicant.

(3) TIME LIMIT FOR GRANTING OR REFUSING REGISTRATION:-

Every order refusing / granting registration shall be passed before expiry of 6 months from

the end of the month in which application was received. If no order is passed within 6 months,
then it shall be deemed that trust is registered.

MEENAKSHI AMMA ENDOWMENT TRUST (KARNATAKA H.C.)
a.)The H.C observed that with the funds available with the trust, it can't be expected to carry
out activity of charity immediately after its formation. Therefore, it can't be concluded that

the trust has not intended to do any activity of charity.

b.)In such a situation, the objects of the trust mentioned in the trust deed have to be taken
into consideration for satisfying themselves.

c.)Later on, if it is found the CIT is open to cancel registration.

d.)The registration can't be denied on the grounds that the trust has not carried out any
activity of charitable Nature in short span of time after its formation.

(4) The CIT may pass an order in writing to cancel the registration subsequently, if he is
satisfied that activities of the trust are not genuine or are not being carried out in
accordance with the objects of the trust.

The above power of CIT is very restrictive in nature. Say for eg if an assessee deliberately
invests Rs. 10,000 in a mode other than Sec 11(5), then by virtue of sec 13(1) for such P.Y.
Sec 11 & 12 will not be applicable to the assessee and this is what the assessee wants, so that
he can compute his income under general provision of IT Act & claims dll exemptions u/s 10
which are otherwise taxable to trust. Further, in the next year the assessee can claim
exemption u/s 11 & 12 ,as CIT used to have no power to cancel Registration in such cases.
With the intention of broadening the powers of CIT, FA 2014 has amended section 12AA to
cancel the registration of the trust if the assessee founds doing any activity u/s 13(1).

Now, if the assessee invests Rs. 10,000 in non-specified modes, then he will lose exemption
u/s 11 & 12 and commissioner will also cancel the registration. Practically speaking, registration
once cancelled can't be again availed by the assessee.

AMENDMENT MADE BY FINANCE ACT (NO.2) 2019

1.125



Compact & Comprehensive MAY/NOV 2020 AJ Education NeXt

WHAT IS TO BE DONE IF THERE ARE CHANGES IN THE OBJECTS OF THE
TRUST ?

1. In order to provide clarity, sec 12AA has been amended which provides that in case of
modifications in the ob jects, the trust is required to obtain fresh registration by making
an application within 30 days from the date of such adoption / modification of objects in
the prescribed form and manner.

SECTION 11(1A):- EXEMPTION FOR CG IN CASE OF TRUST

FVC. 9.30,000
(-) Exp on transfer (30,000)
N.S.C 9,00.000
(-)C.O.A (6.00,000)
Capital Gains 3,00,000

(1) If the trust invests in new capital asset of an amount equivalent to the NSC or > NSC,
then entire CQ of the trust will be exempt u/s 11(1A).
(2) If the trust invests in a new capital asset for an amount < NSC, then exemption u/s 11(1A)
wil
be as follows:

Cost of New Asset - Cost of Old Asset transferred.

SECTION 13(8) :-
This section provides that if the trust has the object of any other activity of general public
utility & trust has been granted registration u/s 12AA & if the commercial receipts of the trust
goes beyond 20% of total receipts, then exemption u/s 11 & 12 will be denied, but CIT will not

cancel the registration. [Also refer Proviso to sec 143(3)]

1.126



Compact & Comprehensive

MAY/NOV 2020

AJ Education NeXt

ANONYMOUS DONATION — TAXABLE U/S 115BBC @ 31.2%.

(1) WHEN Sec 115 BBC IS APPLICABLE ?

If
AD.>5%of T.D. AND A.D. > 1lakh.
(2) HOW ANONYMOUS DONATIONS ARE TAXABLE ?
T.D.=100L Anonymous Donation XX 10L
T T (-) Exemption :- XX* | (5L*
A.D. Other e 5% of T.D. T
0L | 9oL oRs.1lakh
Taxable A.D. u/s115BBC @ 31.2 % XX 5L
Notes:

1. No exemption u/s 11 shall be allowed from Anonymous donation taxable u/s

115BBC.

2. (*) It will be added to Normal Income Statement before 15% and then apply
for Charitable & Religious purpose and claim exemption u/s 11.

(3) NON-APPLICABILITY OF SEC 115BBC :-

(i) Atrust which is wholly registered as Religious trust.
Note 1:- However, from F.A. 2014 onwards a trust which is partly charitable &
partly religious, then it has to keep 2 donation boxes :-

%
%

Amount Received in school — Sec. 115BBC will be applicable.
Amount Received in temple — Sec. 115BBC Not Applicable

(Add to Normal Statement).
Note 2:- Sec 115BBC is applicable to a trust who is wholly charitable in nature.
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M

(2)

M

(2)

(3)

L 3

PROFIT LINKED DEDUCTIONS
(SUNSET PROVISIONS)
Section 80-IB : Deduction in respect of P & G from Industrial undertaking,
other than Infrastructure Development.

Available to :-
(i)  assessee engaged in Industrial Undertaking [Begins up to 31.03.04]

(i)  Construction & development of Housing Pro ject.

(ii)  Commercial production or refining of minerdl oil in any part of India.

(iv) Undertaking engaged in business of handling, storage and transportation of food
grains.

(v) Undertaking engaged in processing. preservation & packaging of fruits and
vegetables or meat or meat products or poultry or marine or dairy products.

(vi) Undertaking engaged in operating & maintaining hospital of at least 100 beds
anywhere in India other than excluded areas.

Quantum & period :-

(a) ForInitial 5 years — 100% of P & G derived from such undertaking.

(b) ForNext 5 years — 25% of P & G derived from such undertaking.
[30% for companyl.

[f an assessee who claims deduction under this section in case of an Industrial undertaking
should employ 10 or more workers in a manufacturing process carried on with the aid of
power or 20 or more workers in a manufacturing process without the aid of power.

Section 80-IA:-
Any undertaking which starts providing telecommunication services and internet services

on or after 1¥" April, 1995 but before 31 March, 2005.

Any undertaking which develops, develops & operates or maintains and operates an

industrial park or SEZ notified by C.G.

An undertaking which is setup in any part of India for generation or generation &
distribution
of power.

Period & Quantum :-
Period =10 A.Y.
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e  Quantum =100 % of P & G derived from eligible business.
Exception :- In case of telecommunication services :-
For "5 AY. -100%
Fornext 5AY.-30%
e  Section 80-IC :- Special provisions in respect of certain undertaking in certain

Special category states :-

Conditigns
v | v
(a) Any undertaking which mfg or produces | (b)  Any undertaking which begins to
any article or thing & undertakes manufacture or produce any
"Substantial Expansion” in the state of article in H.P. or Uttaranchal on
Himachal Pradesh or Uttaranchal on or or before 31.03.2012.
before 31.03.2012.

"Substantial Expansion” :- It means increase in the investment in the P & M by at least

50% of the book value of P & M.

Quantum & period :-

e  Period =10 years
e  ForInitiadl 5AY. =100% of P & G derived from such undertaking

o  ForNext 5AY. =25% of P& G derived from such undertaking.
(30% for Company)

e  Section 80-ID :- Deduction in respect of P & G from business of Hotels &
Convention Centers in specified Areas

Applicable to
v v v
(1) engaged in business | (2) engagedin building, | (3) engaged in  the
of hotels in “Specified owning and business of the hotel
areas” & started operating a located in the specified
between 01.04.07 Convention center district  having @
10 31.07.2010 in "Specified area’ "World Heritage Site’
At least 2 star. between between 01.04.08 &
01.04.07 to 31.03.2013.
31.07.2010 "22 districts covered here’
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¥ Quantum & Period :-
(1) Period-5AY.
(2) Quantum - 100% of P & G derived from eligible business.

e  Section 80-IE:- Special provisions in respect of certain undertaking in North-
Eastern States [AP, Assam, Manipur, Meghalaya, Sikkim, Tripura, Mizoram,

Nagaland]

Available  to
v v v

(1) to manufacture | (2)1o (3) To carry any eligible business
or produce any undertake (a) Hotel (not below * 2);
eligible article or substantidl (b) adventure or leisure sports incl.
thing other than expansion ropeway.

: to mfg or (c) providing medical & hedlth services

e tobacco or produce in the nature of nursing homes with
tobacco any article minimum capacity of 25 bed.
substitufes. or thing. (d)  running an old age Home.

e Panmasadla (e) operating vocational training.

e Plastic  carry (f) running information  technology
bags related training centre.
— (g) manufacturing  of  information
Ineligible goods. technology hardware.

(h) bio-technology.

Period & Quantum: -
(1) Period =10 years.
(2) Quantum =100% of P & G derived from eligible business.

SEC 80-IAC : DEDUCTION IN RESPECT OF ELIGIBLE STARTUPS :

Conditions

«— | v —
(M (2) (3)
Company |OR| LLP engaged is+ incorporated on or cn‘”rer:r T/0 does not exceeds Rs.
1°" April 2016 but before 1% | 25¢r. in the PY relevant to
April 2021. the AY for which deduction

is claimed under section

80-IAC.

in “Eligible Business”
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W)

(5)

(6)

),

2)

),

2)

3)

4)

5)

6)

[t holds a certificate of eligible business from the inter ministerial board of certification
as notified in of ficial Gazette by Central Government.
The above Company or LLP is not formed by splitting up or reconstruction of business
dlready in existence. (Same as 35AD)

[tis not formed by transfer to a new business, a plant & machinery which was previously
used. ( 2 exceptions Same as 35AD)

AMOUNT OF DEDUCTION:

If above condition are satisfied, 100% of Profits & Gains derived from eligible business
is deductible for 3 consecutive AY's.

However this deduction may at the option of the assessee be claimed by it for any 3
consecutive AY's out of 7 years beginning from the previous year is which eligible startup
is incorporated.

BOA should be audited and audit report should be remitted along with ROL

SEC 80-IBA : DEDUCTION FOR CERTAIN HOUSING PROJECTS:
CONDITIONS :

Deduction under this section is available to an assessee (may be an individual, HUF,
AOP/BOL, company, firm or any other person) if following conditions are satisfied :

The assessee has profits derived from business of developing and building a housing
project i.e. a project consisting predominantly of residential units with such other
facilities and amenities as the competent authority may specify.

The competent authority has approved the pro ject on or after 1" June 2016 but on or
before 31 March 2020. ( Amended by Finance Act (No.1) 2019 )

The assessee completes the project within a period of 5 yrs from date of 1" Approval

from competent authority.

The project shall be deemed to have completed when a certificate of completion as a
whole is obtained in writing from the competent authority

Where a residential unit in the housing project is dllotted fo an individual no other
residential unit in the housing pro ject shall be dllotted to such individual or spouse or minor
child of such individual.

The carpet area of shops and other commercial establishment does not exceed 3% of
aggregate carpet area.
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7)

The size of plot, area of residential units and minimum utilisation of FAR (Floor area Ratio)

should satisfy the criteria given below.

Location of Project Area of plot of | Carpet Areaof | Utilization of
land Residential unit | MINIMUM FAR
Within Chennai, Delhi, Not less than Not exceeding 30 Not less than
Kolkata, Bengaluru, 1000 sq metres se-metres 90%
Hyderabad or Mumbai
Any other place Not less than Not exceeding 60 Not less than
2000 sq metres sg-etres 80%
8) The assessee should maintain separate BOA in respect of Housing pro ject.

AMOUNT OF DEDUCTION
If the above condition are satisfied, then 100% of the profits derived from above business is

deductible u/s 80-IBA.

Reversal of Deduction if project not completed within stipulated time:
Where a housing project is not completed within 5 years from the date of 1" Approval and in

respect of which deduction has been dllowed under this section, the total amount of deduction
allowed shall be deemed to be the Business Income of the assessee of the previous year in

which

the period for completion so expires.

AMENDMENT MADE BY FINANCE ACT (NO.2) 2019

The existing provisions of the section 80-IBA of the Act, inter dlia, provide that where the
gross totalincome of an assessee includes any profits and gains derived from the business of
developing and building housing pro jects, there shall, subject to certain conditions, be allowed,
a deduction of an amount equal to hundred per cent of the profits and gains derived from

such business.

With a view to dlign the definition of “affordable housing™ under section 8 0-IBA with the

definition under GST Act, it is proposed to amend the said section so as to modify certain

conditions regarding the housing pro ject approved on or after 1st day of September, 2019.

The modified conditions are as under:

(i)  the assessee shall be eligible for deduction under the section, in respect of a housing
project if a residential unit in the housing project have carpet area not exceeding 60
square meter in metropolitan cities or 90 square meter in cities or tfowns other than
metropolitan cities of Bengaluru, Chennai, Delhi National Capital Region (limited to Delhi,
Noida, Greater Noida, Ghaziabad, Gurgaon, Faridabad), Hyderabad, Kolkata and
Mumbai (whole of Mumbai Metropolitan Region); and
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(i) the stamp duty value of such residential unit in the housing project shall not exceed
forty five lakh rupees;

These amendments will take effect from 1st April, 2020 and will, accordingly, apply in

relation to assessment year 2020-21 and subsequent assessment years.

AMENDMENT MADE BY FINANCE ACT 2018

Deduction in respect of certain income of producer companies [Sec. 80PA]
*Conditions - In order to avail of deduction under section 80PA, the following conditions
should be satisfied -

1. The assessee is a producer company under section 581A(l) of the Companies Act,

1956.

2. The totdl turnover of the producer company is less than Rs. 100 crore in any

previous year.
3. The gross totalincome of the producer company includes any profits and gains derived
from "eligible business".

AMOUNT OF DEDUCTION -If the above conditions are satisfied, 100 per cent of the
Profit and gain attributable to “eligible business” is deductible for the assessment years
2019-20 to 2024-25. If the assessee is dlso entitled to deduction under any other
provision or provisions of Chapter VI-A (ie., sections 80C to 80U), the deduction under

section 8 OPA shall be dllowed from the gross total income as reduced by the deductions
under such other provisions.

"ELIGIBLE BUSINESS® - Only income from eligible business (not from all activities given
under section 581B of the Companies Act) is qudlified for deduction under section 8 OPA.
"Eligible business” for the purpose of section 8 OPA means -

a. the marketing of agricultural produce grown by the members; or
b.  the purchase of agriculturdl implements, seeds, livestock or other articles intended
for agriculture for the purpose of supplying them to the members; or

c.  the processing of the agricultural produce of the members.
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TAXATION OF COMPANIES
SEC 115JB(1) CHARGING SECTION :-
Notwithstanding anything contained in any other provisions of IT Act, if [T Payable as per L.T.
Act <15% of "Book Profits”. Then such Book Profits shall be deemed to be Total Income and
Tax =15% (x) Book Profits. ( The MAT rate is changed on 20™ Sept 2019 by FM )

Note :- MAT is applicable to all companies including Foreign companies ( Refer amendment

made by Finance Act 2016)

PY18 -19 PY 19 - 20

Company Rates for AY 19 - 20 | AY 20 - 21
Where the Total T/O or G/R does not exceed 25% NA
250 Crin PY 16 - 17( Domestic Co.)
Where its Total T/O or G/R does not exceed NA 25%
HOOCr during PY 17 - 18( Domestic Co.)
Other Domestic Co. 30% 30%
Foreign Co. H0% H0%
SURCHARGE

Domestic Foreign
If TTis >1 Cr but upto Rs. 10 cr 7% 2%
If TTis more than Rs.10 Cr 12% 5%
then Add: 4% Health & Education Cess
MAT Rate for dll assessees = 18.5% 18.5% 18.5%
(+) Surcharge = Same as above
(+) Hedlth & Education Cess @ 4 %

SECTION 115JB(2): APPLICABILITY OF MAT:

(a) Applicable for companies who | (+) | (b) Applicable for Other companies also who
are covered under Companies are not covered by companies Act like
Act 2013. Insurance, Banking &  Electricity
Companies
KEY NOTES:
1. While preparing the profit & loss account , the accounting policies , accounting standards,

the method & rates adopted for depreciation should be the same as adopted for
preparing the annual accounts to be laid down in front of shareholders in AGM.
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(a)

(b)

(c)

(d)

(e)

(f)

Where a company follows a different Financial Year as compared to Previous Year
mentioned in Income Tax Law , then the company has to redraft its accounting P&L
according to the Income Tax Previous year.

EXPLANATION 1 TO SEC 115JB :- COMPUTATION OF BOOK PROFITS.
"Book Profits” = NP as per P & L A/c (+) Few Additions (-) Few Deletions

ADDITIONS :-
Income Tax paid or payable and provision there of :-

Income tax includes :- DDT, Interest on Income Tax, Health & Education Cess.
Note :- Wealth Tax & pendlties under IT Act are not added back to compute Book profits
u/s 115JB - However, the same are added to arrive at Total Income under IT Act, 1961.

The amounts transferred to any Reserves £ Also Refer reduction clause (i) 3
Provisions for Unascertained Liabilities.

Provision for losses of subsidiary.

Amount of dividend paid / proposed.

Any expenditure relating to any income to which Sec. 10, Sec 11 & Sec 12. (Also
refer point (ii) of deletion]
Notes:
(a) Example: Dividend u/s 10(34) & 10(35) will not subject to MAT.
(b) Further Income & Expenditure in respect of Sec 10AA shall be not reduced or added to
Book Profit. It means Income referred u/s 10AA is liable to MAT.
(c)Even Incomes referred u/s 80-1A, 80-IB, 80-1C,80-1D.80-IE,80-IAC.80-IBA
etc are dlso liable for MAT.

(fd) the expenditure relatable to income by way of royalty of patent taxable u/s

(g)

115BBF.

Amount of depreciation [Refer point (iia) of Reduction].
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(h) Amount of Deferred Tax & provisions thereof.

(i)

()

)]

Provision for Diminution in the value of any asset must be added back to N.P.
to arrive at Book Profits. (Inserted by FA 2009 w.r.e.f from A.Y. 2001-
02).

The SCin the case of HCL Comnet Systems and services Ltd (2008) has held that Prov
for Bad & Doubtful Debts can't be said as unascertained liability at all. As per the SC, it
can't be added back under clause (c).

Further it does not represent amount transferred to any Reserves.

[t can't be added back by the virtue of clause (b) dlso.

The SC held that Prov for Bad and Doubtful debts amounts to diminution in the value of
assets and it should not be added back to compute book profits, although the same is
disallowable under normal provision of IT Act.

To override the above judgement, FA 2009 inserted clause (i).

Amount standing in revaluation reserve relating to revalued asset on the
disposal of such asset:-

EARLIER TAX PLANNING

Eg:- A Co. has an asset whose actual cost = Rs. 100 L and it is to be sold during the P.Y.
31.03.2020 forRs. 2000 L.

When asset is sold the Co. passes the following journal entry :-

Bank Alc Dr. Rs. 2,000 L
To Asset Alc Rs. 100 L
ToP&LA/ Rs.1,900 L

Now Rs. 1,900 L will form part of N.P. & Co. will have to pay MAT on Rs. 1900 L.

Now, the Co. does the following tax planning : -
The Co. revalues the asset by Rs. 1,890L & passes the J.E. :-

Asset Alc Dr. Rs. 1,890 L
To Revaluation Alc Rs. 1,890 L

(2) Company sells the asset and passes the J.E. :-

Bank Alc Dr. Rs. 2,000 L
To Asset Alc Rs. 1,890 L
ToP&LA/ Rs.10 L

Therefore the government introduced clause (j) as above.
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DEDUCTIONS :-
(i)  Profit from manufacturing Activity - Rs. 5 L.
Profit from sdle of Investment - Rs. 6 L — Transferred to XYZ Reserve.

(i) Any amount of income to which any provision of Sec 10, Sec 11 and Sec 12 applies
must be reduced (also refer clause (f) of addition).

(iia) Amount of depreciation debited to P & L (excluding on account of revaluation)
(Also refer clause (g) of addition).

(iib) Cost of Asset =100 Rate =10%
Revaluating Asset by 200 Net profit XX
Asset (after Revaluation) = 300 (+) Depreciation 30
(-) Depreciation ~ (10)
Book Profit 20=P&LA/.
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Amount withdrawn from R/R which is credited to P & L A/c is reduced from Net profit to arrive
at Book profit. However, such withdrawal from R/R cannot exceed the amount of depreciation
on account of Revaluation. If the Co. withdraws Rs. 50 from R/R and credit to P & L Alc,
then by virtue of clause (iib) company would be dllowed to reduce Rs. 20 only because
depreciation on account of revaluationis Rs. 20 only.

Suppose, if Co. withdraws Rs. 10 only then entire Rs. 10 would be allowed for deduction.

(ii) Amount of Brought Forward Loss or Unabsorbed depreciation whichever is less

as per BOA :-
Eg:- Profit of a Co. is Rs. 50,00,000. It has following b/f losses as per Books of

Accounts:
1. B/flosses inc. depreciation 11,000,000 | 11,00,000| 11,00,000
2. B/f Dep. incl. above 2.00,000| 8.00.000 Nil
3.  B/flosses without dep. 9,00.000| 3.00,000| 1.00,000
Amount fo be set off ((2)or (3)4) | 2.00,000 | 3,00,000 Nil
Book Profit 48,00,000 | 47.00,000 | 50.00,000

AMENDMENT MADE BY FINANCE ACT 2018
The existing provision of c/f & set off of b/f losses & UAD under MAT is dllowed to the
extent whichever is less. This is creating a barrier to companies who are seeking insolvency
resolutions under IBC, 2016. Therefore, it is provided that the aggregate of UAD & loss
shall be dllowed to be reduced from book profit if Co's application for insolvency resolution
process under IBC, 2016 has been admitted by the adjudicating authority.
Also Refer Sec 79 later on for amendment made by Finance Act (No.2) 2019.

(iv) PROFIT OF SICK INDUSTRIAL COMPANY :-
Eg:- Suppose a Co. becomes sick on 31.03.2014 as its paid up Equity Share Cap (+) Free
reserves = Rs. T00L & Accumulated loss = Rs. 150L.

P.Y. Profits Accumulated Losses
31.03.2015 10L 40L
31.03.2016 15L 1251
31.03.201/ 10L 5L
31.03.2018 12L 103L
31.03.2019 10L 93L
31.03.2020 13L 80L
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The Co. will not be liable to MAT from P.Y. to P.Y. . The yearin
which Net worth exceeds accumulated losses, MAT will not be liable for that year dlso
.For subsequent yearsi.e. P.Y. , MAT will be liable.

(v) Amount of deferred tax, if such amount is credited to P & L A/c (Also refer
clause (h)).

FA 2015 AMENDMENT :-
Analysis of clause ( fa) of Addition & clause (iic) of deletion :-

Sec. 86 provides that no income tax is payable on the share of the member of AOP/BOl in the
certain circumstances. However, same is liable for MAT as it is not excluded from Book Profit.

In case of partnership Firm, share of profits of a firm is exempt u/s 10(2A) and no MAT is
payable on it by partners.

In the view of the above Sec 115JB has been amended from A.Y. 2016-17 so as to provide
that share of the member of AOP/BOI on which no income tax is payable by virtue of Sec. 86
shall be excluded while computing MAT liability of members u/s 115JB.

The expenditure, if any, debited to P & L A/c corresponding to such income is dlso added back
to net profit to arrive at book profit for the purpose of MAT.

Analysis of clause (fb) of Addition & clause (iid) of deletion :-
( Do after International Taxation )
(1) In case of foreign companies, CG on transaction of securities are taxable at a
lower rate than 18.5% in same cases :-

(a) STCGon Listed Equity shares / units of Equity oriented MF/units of Business Trust
taxable @ 15% u/s MA.

(b) LTCG on Equity shares / units of Equity oriented MF/units of Business Trust are
Chargeable @ 10% if STT is paid, etc.
The major investors in the Indian markets are foreign co. and lot of foreign
exchange flows in India, because of investments made by these companies. The
Lower rates on STCG and LTCG attracts foreign Co. to invest in Indian market.
But as per Finance Minister, the MAT liability of 18.5% on these CG, which are
otherwise taxable at lower rate hampers the investment to be made by these
Companies.

As a result Central Government has exempted these CG from MAT liability from
AY.2016-17.
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Consequential amendment is made by introducing clause (fb) which provides that
any expenditure relatable to the above C.Q if debited to P & L Alc, in case of
foreign Co. shall be added to net profit to arrive at book profit.

(2) In case of Foreign Co., roydlty and fees for technical services are taxable at 10% u/s
N5A of chapter XII. The Lower rate of 10% was introduced so that foreign Co.
transfers their know how or technical Service to Indian Co. to enjoy tax rate of 10%.
But imposition of MAT liability of 18.5% on such incomes hampers the purpose.

The Central Govt exempted such royalty and fees from technical Service from MAT in

case of foreign Co.

In case of foreign Co.. certain interest referred u/s 194LB, 19ULC are taxable at 5%

u/s 115A of chapter XILI.

The lower rate of tax on interest on certain bonds encourages to get certain necessary
foreign exchange in India. But 18.5% of MAT discourages such purpose. Such interest

are dlso excluded from MAT.

As per 115JB(5A) : NO MAT to LIFE INSURANCE BUSINESS u/s 115B.

SECTION 115JAA :- MAT CREDIT

(1) | MAT credit Available =  Tax pad under Sec|(-) Tax payable under
115JB Normal provisions.
(2) MAT credit shall be dllowed in the A.Y. in which :-

(3)

Tax payable under Normal provision > Tax payable under Sec 115JB

MAT credit to be allowed shall be
Tax payable under 115JB (-) Tax payable under Normal provision

Eg:- MAT credit = 2,00,000 c/f from last year
[.T. Normal 115JB

T.I./B.P. 5.00,000 8.00,000
Normal Tax @
MAT @
Tax payable
(-) Tax credit

Final Tax
(-) MAT credit c/f
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MAT Credit can be carried forward for 15 years.

Also Refer the discussion of Foreign Tax Credit later on as follows on
youtube:

https://www.youtube.com/watch?v=Y-az9RDbdYo

APOLLO TYRES LTD V/S CIT :-

JUDGEMENT :-
[t was held that A.O. has limited power of making certain additions and deletions to Net
Profit to arrive at Book profit.

— He has no power to doubt the BOA which is certified by auditors, laid in the generdal
meeting and filed with ROC.
—  Sec 115JB does not empower the A.O. to embark upon a fresh enquiry in regard to the
entries made in BOA.
[t was held that while determining Book profit, A.O. can't recompute P & L by excluding
arrears of depreciation.
N.J JOSE & CO. (P) Ltd (Kerela)
e  Can capital Gains exempted by virtue of Sec SHEC be included in Book profit u/s 115JB7
— YES.
CERTAIN AMENDMENTS MADE BY FA 2016.
1) SEC 115BBF & SEC 115JB - TAXATION OF INCOME FROM "PATENTS".

As per Sec 115BBF where the totdl income of Resident assessee includes any income
by way of royadlty in respect of a patent developed and registered in India then such
Royalty shall be taxable @ 10% + (Surcharge if any & H&E cess) on the gross amount
of royalty without dllowing any deduction for any expenditure of dllowance.

However the same income was liable to MAT @ 18.5%. Therefore this is defeating the
purpose of encouraging through sec 15BBF.

Therefore FA 2016 has inserted clause (fd) - Addition & clause (iig) Deletion to add
back expenditure is relation to such royalty and to reduce revenue in respect of such
royalty. Therefore such income is not liable to MAT.
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ANALYSIS OF SEC 115BBF:

e  The new section 115BBF provides that where the total income of the eligible assessee
includes any income by way of royadlty in respect of a patent developed and registered
in India, then such royalty shall be taxable at the rate of 10%.

e  An eligble assessee would mean a person resident in India, who is the true and first
inventor of the invention and whose name is entered in the patent register as the
patentee.

e  Deduction of any expenses from the royalty income is not allowed.

®  Provisions of section 115JB (MAT) are not applicable on such royalty income from
patent.

e  The eligble assessee can opt for the concessional rate and to exercise the option in
the prescribed manner on or before due date of filing the return of income for the
relevant previous year.

®  Once the option is exercised, he does have a choice of opting out of the section. If he
does so, in any of the five assessment years succeeding the relevant assessment year
of exercising the option, he would not be eligible to opt for concessional rate for five
assessment years subsequent to the assessment year in which he opted out. ( Same

as sec Y4AD)
The Benefit u/s 115BBF is available if 75% of the expenditure i.r.t. R&D is

incurred in India.

2.  Sec 115BA: TAX ON INCOME OF CERTAIN DOMESTIC COMPANIES

In order to provide relief to newly setup domestic companies engaged solely in the business
of manufacture or production of article or thing, a new section 115BA has been inserted,

which provide option to domestic company to pay tax @ 25% on TOTAL INCOME sub ject

to rates mentioned in CH XII( Sec 110 to Sec 115BBG ) from Assessment Year 2017-
18, provided following conditions are fulfilled:

1. The company has been setup and registered on or after Ist day of March, 2016;

2. The company is engaged in the business of manufacture or production of any article
or thing and is not engaged in any other business;

3. The company whie computing its total income has not claimed:
i.  any benefit under section 10AA, or
i. benefit of section 32AC and 32AD; or
iii.  benefit of additional depreciation; or
iv.  benefit of section 33AB; or
v. deduction under section 35AD:; or
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vi.  benefit of sections 3501)(ii), 35(1)(iia), 3501)ii), 35(2AA), 35(2AB);
vii.  Expenditure on agricultural extension project under section 35CCC; or
viii. Expenditure on skill development pro ject under section 35CCD; or
ix.  any deduction in respect of certain income under Part-C of Chapter VI-A other
than the provisions of section 8 0JJAA;
x.  set-off of bought forward losses;
U. The option is furnished in the prescribed manner before the due date of furnishing of
income.
5.  Once the option is exercised, the company cannot opt out For‘ lifetime.
£ Also Refer Sec 115BAA & Sec 115BAB introduced on 20™ September 2019 by
Finance Minister Nirmala Sitharamanji. 3 £ See Revision Videos. It is covered
there3

3) WHETHER MAT IS APPLICABLE TO FOREIGN CO.?
In line with the recommendation of justice AP Shah committee, FA 2016 has inserted
explanation 4 to Sec 115JB which states that MAT shall not be applicable to a foreign
Co. in respect of following cases:

a)If the assessee is a resident of a country or specified territory with which India has
an agreement as per Sec 90(1) or 90A(1) and the assessee does not has permanent
establishment in India.

b)The assessee is a resident of a country with which India does not have an agreement
under the above referred sections and is not required to seek registration under any
law for the time being in force.
This amendment is from retrospective effecti.e. from 1.4. 2001

4) Concessional MAT Rate to INTERNATIONAL FINANCIAL SERVICES CENTRE

As per Sec 115JB(7) in case of a company being a unit located in International financial
service centre and deriving its income solely in convertible foreign Exchange. The MAT

shall be chargeable at rate of 9% instead of 18.5%. (Also there in AMT )

SUMMARY FOR LAST DAY REVISION:

Particulars 115JB Normal provisions
1) Income Tax (Sur, cess) Add Add £40(a)i)3
2) Intereston.T Add Add £37(1)3
3) Pendltyon.T Ignore (Allowed) Add (Pendl)
U) Wedlth Tax Ignore (Allowed) Add (40(a)iia))
5) DDT u/s115-0/115-R Add Add
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6) Transfer to Reserves Add Add (Except 36(1)(vii),
etfc)
7) STT.CTT Ignore (Allowed) Allowed if Income is PGBP
8) Prov for unascertained | Add Add
liabilities
9) Prov for losses of | Add Add
subsidiary
10) Dividend paid Add Add
11)  Expenses in relation to Sec | Add Add ('sec THA)
10
Income in relation to Sec | Less Less as exempt  exempt
10
LTCG Ignore Add/Less LTCG in PGBP
and show under Cop Gains.
STCG Ignore Add/Less STCG in PGBP
10AA / 80IA / 80IB / and show under Cop Gains.
80IAC / 80IAB, etfc 80IA etc Include in GTT and
Less from Ch VIA
Share of profit from | Less Exempt u/s 10(2A)
partnership firm
Share of profit from AOP | Less Exempt u/s 86
/ BOI
12) Foreign Company
1) LTCGon securities | Less Taxable @ applicable Rates
2)  STCGon securities | Less Taxable @ applicable Rates
3) Inferest, roydlty, | Less 115A, 19ULB,LC, LD, etc.
fees from Technicdl Taxable at concessional
services rates.
13) Depreciation Add Dep” Drto P & L Add Dep" Drto P & L
Less Dep’ other than reval | Less Dep” u/s 32.
14) Deferred Tax Add/Less Add/Less
15) Prov" for Diminution Add Add
1) Eg: Prov" for RDD 1) Eexception is
Banks/NBFC3
16) Royalty income u/s 115BF | Add/ Less Taxable @ 10%
17) Amount withdrawn from | Less if Added earlier Less

Reserves & Crto P & L
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18) Withdrawn from | Less to the extent of |Less
Revaluation Reserve Revaluation Depreciation

19) Losses & UAD Lower of 2 as per (BOA) Both as per priority as per
But in case of IBC Both shall be allowed IT.
20) Sick Co Profits No MAT till the year in which | No  tax generdly as

Net worth > Acc Losses Company can set off

Losses

21) GST not paid Ignore: No Disallowance u/s | Add (43B)

4 3B can be made for MAT
22) Amtincash>10000 Ignore Add (HOA(3)
23) Pendlty in compensatory | Ignore Allowed

nature
24) TDS not deducted Ignore Disdllowed u/s 40(a)
25) Equdlisation Levy not paid | Ignore Disallow 40(a)(ib)
ALTERNATE MINIMUM TAX (AMT)
(1) 1N5JC:- Alternate Minimum Tax ( Other than Companies)
Higher of
v v
Tax as per Normal OR 18.5% of "Adjusted Totdl
Provision of I.T. Act Income”
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(2) ADJUSTED TOTAL INCOME :-

Total Income as per Normal Provisions of IT Act Xxx
(+)  Deductions u/s 80-1A o 80RRB except 80P Xxx
(+)  Deductions u/s T0AA Xxx
(+)  Deductions u/s 35AD Xxx
(-)  Depreciation u/s 32(1)i)/(iia) assuming ded" u/s 35 AD was not | (xxx)
allowed
Adjusted Totadl Xxx
Income

AMENDMENT MADE BY FINANCE ACT 2018:
Sec. 115JC has been amended to provide that in case of a unit located in IFSC, the

AMT shdll be calculated at 9% if the consideration is payable in Foreign Currency
(Same as in MAT)

KEY NOTES :-

(1) Deduction u/s 80C to 80GGC & 80U are not to be added back.

(2) AMT is not payable by Individual, HUF, AOP/BOI, every Artificial Judicial person if
ad justed total income of such person does not exceed to Rs. 20,00,000.

(3) The provisions of AMT are applicable to Partnership Firm including LLP even if Adjusted
Total Income is less than Rs. 20,00,000 as partnership firm can't be cdlled as artificial

Jjudicial person.

(4) As per Sec 115JD if AMT paid is greater than tax as per normal provisions, then it can
be carried forward for 15 A.Y. ( Same as MAT )

(5) Even if AMT is not applicable in a particular Financial year , still compute AMT
for getting for taking AMT Credit.

(6) Rest dll provisions are same as MAT .
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| PENALTIES & PROSECUTIONS |

| WHO CAN IMPOSE THE PENALTY |
Penalty can be levied by :

(i) The Assessing Officer

(ii) The CIT(Appeals)

(iii) The Commissioner of Income-tax

KEY NOTES:
1. Income Tax Appellate Tribunal (ITAT) cannot impose penalty.

2. The penalty proceedings must be initiated before levying any penalty. Penalty
proceedings are initiated by issuing a show cause notice.

3.  Assessing Officer shall levy penalty for under reporting or mis-reporting of income on
the additions made by him in an assessment or reassessment under section
143(3)/144/147/153A. CIT (Appeals) shall levy penalty for under reporting or mis-
reporting of income on the additions made by him in an order passed under section 250.
CIT shall levy penalty for under-reporting or mis-reporting of income on the additions
made by him in an order passed under section 263.

4.  If Assessing Officer is to levy the penalty for under-reporting or mis-reporting of income,
then the penalty proceedings must be initiated by the Assessing Officer before the
completion of assessment.

If CIT(Appeals) is to levy the penalty for under-reporting or mis-reporting of income,
then the penalty proceedings must be initiated before passing the order under section 250.

If CIT under section 263 increases the income, then he must initiate the penalty
proceedings before passing the order under section 263.

5. SHADIRAM BALMUKUND (SUPREME COURT)
Facts :
The assessee filed a return of income declaring an income of Rs. 20,00,000. The
Assessing Officer added unexplained cash credits of Rs. 6,00,000 and assessed the
income at Rs. 26,00,000. The Assessing Officer initiated penalty proceedings under
section 270A before the completion of the assessment.

The assessee filed an appeal to CIT(Appeals) against the order of the Assessing Officer.
The CIT (Appeals) by his order under section 250 confirmed the additions made by the
Assessing Officer and further increased the income by Rs. 5,00,000 to Rs. 31,00,000.
Assessee decided not to file any further appeal, Assessing Officer levied penalty on the
additions of Rs. 11,00,00.

Decision :
The Supreme Court held that the Assessing Officer can levy penalty for under-reporting
or mis-reporting on the additions made by him and not on the additions made by the CIT
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(Appeals). Similarly, the CIT(Appeals) can levy penalty on the additions made by him
and not on the additions made by the Assessing Officer.

In the present case, the Assessing Officer can levy penalty on the additions of RS.
6,00,000 made by him and not on the additions of RS. 5,00,000 made by CIT(Appeals).
The Supreme Court accordingly deleted the penalty levied by the Assessing Officer on
the additions of RS . 5,00,000 made by CIT(Appeals).

The Supreme Court also held that CIT(Appeals) cannot be directed to levy penalty on
the additions made by him since he had not initiated the penalty proceedings before
passing the order under section 250.

6.  Penalty other than penalty for under reporting or mis-reporting of income can be levied
by initiating the penalty proceedings (by issuing a show cause notice) and such
proceedings can be initiated at any time. Penalties such as penalty for failure to get tax
audit done, penalty for non-maintenance of books of account, can be initiated even if an
assessment is not made on the assessee.

7.  Penalty order and assessment order are distinct order. Similarly, penalty proceedings and
assessment proceedings are distinct proceedings.

8. Penalty is levied by passing a penalty order. Against the penalty order passed by
Assessing Officer an appeal can be filed to CIT(Appeals) or a revision application can
be made to CIT under section 264 or a rectification application can be made under section
154. Against the penalty order passed by CIT(Appeals) or the Commissioner of Income-
tax, an appeal can be filed to ITAT.

9. Law relating to penalty for concealment of income was contained in section 271(1)(c)
and that section is no more relevant from Assessment Year 2017-18. From Assessment
Year 2017-18, new section 270A replaces section 271(1)(c).

SECTION 270A

A PERSON SHALL BE CONSIDERED | AMOUNT OF UNDER-REPORTED
TO HAVE UNDER-REPORTED THE | INCOME & TAX THEREON:
INCOME IF:

Return has been filed and assessment | Under-reported Income:

made for first time Income assessed minus Income determined
Income assessed > Income determined under section 143(1)(a)
under section 143(1)(a) | Tax on under-reported Income
Tax on

[Under-reported Income + Income determined
under section 143(1)(a)]
Minus

Tax on Income determined under section
143(1)(a)
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No Return has been filed and assessment

Under-reported Income :

made for first time

Income assessed > Maximum amount not
chargeable to Tax

(i) In case of assessee other than individual /
HUF = Amount of income assesssed

(ii) In case of Individual / HUF
= Amount of income assessed
minus Rs . 2,50,000/3 lacs/5 lacs.

Tax on under-reported Income

(i) Tax on under reported income as if it
were the total income

(ii) Tax on (under-reported income + RsS.
2,50,000/ 3 lacs/ 5 lacs) as if it were total
income of assessee

Case of Re-assessment

Income reassessed > Income
reassessed immediately
before
reassessment.

assessed or

such

Under-reported Income
Amount of Income reassessed — Amount of
income assessed in preceding order

Tax on Under-reported Income
Tax on (Under-reported Income + Income
assessed in preceding order]

Minus Tax on Income assessed in preceding
order

Where section 115JB or 115JC applies

Under-reported Income

and return has been filed by the assessee

and assessment made for first time

Deemed Income
assessed as per
section115JB/11
5JC

Deemed Total
income as per
section
115JB/115]JC
determined under
section 143(1)(a)

(A-B)+(C-D)

A = Total Income assessed as per general
provisions

B = Total Income assessed as per general
provisions reduced by under-reported
income

C= Total Income assessed as per section
115/JB/115]C

D= Total Income assessed as per section
115/JB/115JC reduced by under-reported
income.

Note: If under-reported income in ‘B’ and ‘D’

are the same, then under-reported income shall

not be considered in ‘D’.

Where section 115JB or 115JC applies

Under-reported Income

and it is a case of reassessment

Deemed total

as per
sectionl15JB  /
115JC

Income assessed >

Deemed Total
income as per
section 115JB /
115JC  assessed
immediately

before such
reassessment

(A-B)+(C-D)

A = Total Income assessed as per general
provisions

B = Total Income assessed as per general
provisions reduced by under-reported
income

C= Total Income assessed as per section
115/JB/115]C
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D= Total Income assessed as per section
115/JB/115JC reduced by under-reported
income.

Note: If under-reported income in ‘B’ and ‘D’

are the same, then under-reported income shall

not be considered in ‘D’.

Returned Income is a Loss and on | Under-reported Income
assessment Loss is reduced or in converted | Loss assessed / — Loss as per section
into income income assessed 143(1)(a)

Tax on Under-reported Income
Tax on under-reported income as if it were total
income of the assessee.

Case of reassessment and on reassessment | Under-reported Income

Loss in assessment immediately before such | Loss assessed / — Loss assessed in
reassessment in reduced or converted into | income assessed preceding
income. assessment order

Tax on under-reported Income
Tax on under-reported income as if it were the
total income of the assessee.

AMENDMENT MADE BY FINANCE ACT (NO.2) 2019

Rationalisation of penalty provisions relating to under-reported income
Section 270A contains provisions relating to penalty for under-reporting and misreporting of
income. The existing provisions provide for various situations for the purposes of levy of
penalty under this section. However, these provisions do not contain the mechanism for
determining under-reporting of income and quantum of penalty to be levied in the case where
the person has under-reported income and furnished the return of income for the first time
under section 148 of the Act.
In order to provide for manner of computing the quantum of penalty in a case where the person
has under-reported income and furnished his return for the first time under section 148, it is
proposed to suitably amend the provisions of section 270A.
These amendments will take effect retrospectively from 1st April, 2017 and will,
accordingly, apply in relation to assessment year 2017-2018 and subsequent
assessment years.

ANALYSIS OF SECTION 270A(4) & 270A(5) - INTANGIBLE ADDITIONS

Sometimes the Assessing Officer makes additions for purely technical reasons e.g. application
of a presumptive rate of gross profit or yield, addition on account of presumptive disallowance
of expenditure, additions on account of low drawings. These additions are commonly referred
as "INTANGIBLE ADDITIONS". Penalty for under-reporting or misreporting of income
cannot be levied on such additions.

Say for example a contractor files return of income for Assessment Year 2020-21 as under:

Receipts Rs. 10 crores
Returned Income Rs. 20 lakhs
Add: Assessing Officer under section 143(3) makes additions on account| RsS. 180 lakhs
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of low Gross Profit Rate (G.P. Rate) and maintains G.P. rate @20% and
makes additions of Rs. 180 lakhs

Assessed Income Rs. 200 lakhs

Rs. 180 lakhs represents intangible additions and no penalty for under-reporting or
misreporting of income shall be levied on such intangible additions.

Suppose, Assessing Officer completed the above assessment on 31.12.2021 and did not initiate
penalty for underreporting of income.

The assessee on 10.2.2022 is found to be in possession of unaccounted cash of RS. 180 lakhs.
The assessee explains that the cash of Rs. 180 lakhs represents the intangible additions made
by Assessing Officer in Assessment Year 2020-21.

The Supreme Court held in Anantharam Veera Singhaiah & Co. that these intangible
additions represent the real income of the assessee and can be used in subsequent assessment
years for explaining the unexplained investments, unexplained cash credits and unexplained
assets. The assessee can take a plea that the unexplained investments, unexplained cash credits
and unexplained assets have been acquired out of the intangible additions and the departments
shall have to accept his plea.

In this case although the assessee is admitting underreporting of income in Assessment Year
2020-21 but penalty for underreporting cannot be levied because the penalty has not been
initiated before the completion of assessment of Assessment Year 2020-21.

The objective of introducing 270A(4) and 270A(5) is to levy penalty for underreporting of
income in such case. Section 270A(4) and 270A(5) affirms the Supreme Court judgement that
an assessee can explain unexplained investments etc. out of intangible additions made in the
past assessment years. However, the said section provides that the intangible additions so
used in explaining the unexplained investments etc. shall be deemed as underreported
income on which penalty for under-reporting or misreporting of income shall be levied.

Hlustration 1:

The Assessing Officer finds unexplained investments of RS. 10 lakhs in Assessment Year
2020-21 and the assessee explains that the said investments have been made out of the
intangible additions made in the past. The following data is given to you:

Assessment Year | Additions made on which concealment penalty has not
been levied i.e. the intangible additions
2008-09 10,00,000
2009-10 1,00,000
2010-11 NIL
2011-12 5,00,000
2012-13 2,00,000
2013-14 NIL
2014-15 NIL
2015-16 1,00,000
2016-17 NIL
2017-18 NIL

Can the assessee explain the unexplained investments out of the above intangible additions?
What is the consequence if he can do so?
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Answer:

By virtue of the Supreme Court's decision in Anantharam Veerasinghaiah & Co., the assessee
can explain the investments of RS. 10 lakhs in Assessment Year 2020-21 out of the intangible
additions made in the past assessment years. But by doing so, Explanation 2 to section
271(1)(c) [similar to section 270A(4) and 270(5)] will be attracted and RSs. 10 lakhs will be
treated as the concealed income of past assessment years in the following manner:

Assessment Year | Concealed Income
2015-16 1,00,000
2012-13 2,00,000
2011-12 5,00,000
2009-10 1,00,000
2008-09 1,00,000

Total 10,00,000

Penalty for concealment of income as per the law relevant in above assessment years shall be
levied.

Hlustration 2:
Suppose in Illustration 1 above, further unexplained investments of RS . 12 lakhs are found in
assessment year 2021-22 also, can the assessee explain them out of the intangible additions
made in the past assessment years.
Answer:
The assessee can explain the investment of RS. 9 lakhs out of the intangible additions made
in Assessment Year 2008-09. As per section Explanation 2 to section 271(1)(c) [similar to
section 270A(4) and 270(5)], RS« 9 lakhs shall be deemed as concealed income of Assessment
Year 2008-09 for which penalty proceedings can be initiated at any time. RS. 3 lakhs is the
misreported income of Assessment Year 2021-22, on which the assessee shall pay:

(a) tax,

(b) interest under section 234A/ 234B/ 234C, and

(c) penalty for misreporting of income under section 270A @200%

ANALYSIS OF SECTION 270A(6) - CERTAIN ADDITIONS/DISALLOWANCES NOT
REGARDED AS

UNDER-REPORTED INCOME OR MISREPORTED INCOME

Section 270A(6) provides that the following shall not be treated as under-reported income/ mis-
reported income and therefore no penalty under section 270A shall be levied.

1. BONAFIDE EXPLANATION [CLAUSE (a)]

It provides:

. Under-reported income shall not include amount of income for which the assessee
offers an explanation:

. The specified authority is satisfied about the explanation that it is bona fide; and

. The assessee has disclosed all the material facts to substantiate the explanation.

There is possible where disallowance/addition in made by the Revenue Authorities but
assessee proves that he has claimed the deduction/ exemption on the basis of a High
Court Judgment.
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2. UNDER-REPORTED INCOME ESTIMATED, WHERE ACCOUNTS
CORRECT AND COMPLETE [CLAUSE (b)]

It provides that where:

. amount of under-reported income is estimated,

. the accounts are correct and complete to the satisfaction of the specified authority,
and

. the method employed does not enable proper determination of income,

This is possible where additions are made based on estimation of gross profit, as against
the declared profits, without rejecting the books of account and/or without finding that
the audited financial statements of the assessee are not true and correct. In such a case,
the difference attributable to estimated amount of gross profit shall be excluded from the
underreported income.

3. ENHANCEMENT OF THE ESTIMATE OF THE ASSESSEE RESULTING IN
UNDERREPORTING OF INCOME [CLAUSE (¢)]
It contemplates a situation where:

. an assessee estimated an amount in respect of a claim or disallowance;

° such claim is reduced or disallowance is increased in the assessment;

. such difference in the estimate shall not be considered as amount of income
underreported; and

. the assessee has disclosed all the facts material to the addition or disallowance.

Such a case can arise where, to illustrate personal expenditure is estimated at a certain
amount in respect of travel or conveyance or the like expenditure and accordingly
disallowed in computing the returned income, which is accepted in the intimation. In the
assessment, the disallowance is increased or deduction decreased. The incremental
disallowance or reduction shall not be treated as underreported income provided all the
facts necessary in relation to the same are disclosed.

4. UNDER-REPORTED INCOME REPRESENTED BY TRANSFER PRICING
ADJUSTMENT [CLAUSE (d)]

It contemplates a situation where:

. Addition is made to the total income returned on account of adjustment in arm's
length price determined by the Transfer Pricing Officer;

. the assessee has maintained information and documents prescribed under section
92D of the Act;

. the assessee has declared the international transaction in Transfer Pricing Audit
Report

o the assessee has disclosed all the material facts relating to the transaction, in such

a case, the addition will not be regarded as under-reported income.

5.  UNDISCLOSED INCOME [CLAUSE (¢)]
In respect of undisclosed income found in case of search & seizure, in the Act, there is a
separate provision for levy of penalty, namely, section 271 AAB. The undisclosed income
referred in the said provision should be excluded from the amount of under-reported
income.
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ANALYSIS OF SECTION 270A(8) & 270A(9)

200% of amount of tax on under-reported income shall be the penalty where under-reported
income is in consequence of misreporting of income.
The following cases are the cases of misreporting of income:

(a) Misrepresentation or suppression of facts
i. Cash deposits made and source of income not disclosed. It amounts to
misrepresentation or suppression of facts.
ii. STCG shown as LTCG to claim lower rate of tax.
iii. Capital gains claimed exempt although they are not exempt.
iv.  Deduction under section 43B claimed by declaring the amount has been paid by
due date although amount paid after due date.
(b) Failure to record investments in the books of account
Assessing Officer discovers unexplained investment e.g. immovable property, FDR,
Jewellery etc. which are not there in books of account.

(¢) Claim of expenditure not substantiated by any evidence
- Bogus bills of expenditure.
- Claim of expenditure without Bills.

(d) Recording of any false entry in the books of account
- Cash deposits made and declared to be current year income
- Bogus expenditure
- Income received shown as advances
- Loans given shown as expenses.

(e) Failure to record any receipt in books of account having a bearing on total income
Sales not accounted.

(f) Failure to report any international transaction or any transaction deemed to be an
international transaction or any specified domestic transaction to which the provisions of
Transfer Pricing apply.

ANALYSIS OF SECTION 270A(11)

Suppose unexplained investments are found in Assessment Year 2020-21 of RS. 1 crore. The
said investments are not recorded in books of account. The Assessing Officer levies penalty @
200% under section 270A for Assessment Year 2020-21 on additions made on account of
unexplained investment.

Now assessee records these investments in books of account in Assessment Year 2021-22.
Now no penalty under section 270AA shall be levied in Assessment Year 2021-22 as per
section 270A(11).
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SECTION 270AA: IMMUNITY FROM IMPOSITION OF PENALTY, ETC.
(INSERTED BY FINANCE ACT, 2016)

ANALYSIS OF SECTION 270AA
For Assessment Year 2020-21, the Assessing Officer passes assessment order under section
143(3) on 01.01.2021. Notice of demand under section 156 and assessment order under section
143(3) is served on the assessee on 01.01.2021. The Assessing Offer also initiates penalty
proceeding under section 270A on 01.01.2021. A demand of Rs. 15,00,000 (Rs. 12,00,000
Tax and Rs. 3,00,000 interest) has been created on the assessee.

Now assessee can make an application to Assessing Officer to grant immunity from imposition
of penalty under section 270A and initiation of prosecution proceeding under section 276C and
under section 276CC if:

. Assessee pays the demand of Rs. 15,00,000 (Tax plus interest) by 31.01.2021.

. Assessee does not file an appeal to CIT(A) against the order under section 143(3).

. Assessee makes application as aforesaid on or before 29.02.2021.

Assessing Officer shall by 31.03.2021 make an order of acceptance or rejection of application
made under section 270AA.

Key Notes:
1.  The order of rejection passed under section 270AA 1is final and no appeal/revision is

possible against such order.

2. Where application of the assessee has been admitted, i.e. he gets immunity from penalty
and prosecution, then assessee cannot file an appeal/revision application under section
264 against the order of assessment/reassessment.

3. Suppose the assessee made application on 29.02.2021 and the application of the assessee
is rejected by an order under section 270AA, dated 31.03.2021 and the said order is
received by the assessee on 02.04.2021. Now as per amendment by Finance Act, 2016 in
section 249, the period beginning from date of application i.e. 29.02.2021 to the date on
which rejection order under section 270AA is received by the assessee i.e. 02.04.2021,
shall be excluded from the period of limitation for filing appeal to CIT(Appeals).
Therefore, appeal can be filed to CIT(Appeals) by 31.01.2021 +(29.02.21 to 02.04.2021)
34 days. = 5" March, 2021. This is an ERROR IN LAW.

4. The Assessing Officer cannot grant immunity from penalties and prosecution under
section 270A A where penalty proceedings have been initiated on account of misreporting
of income i.e. on account of following namely:

(a) misrepresentation or suppression of facts;

(b) failure to record investments in the books of account;

(¢) claim of expenditure not substantiated by any evidence;

(d) recording of any false entry in the books of account;

(e) failure to record any receipt in books of account having a bearing on total income;
or
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(f) failure to report any international transaction or any transaction deemed to be an
international transaction or any specified domestic transaction to which the
provisions of Chapter of Transfer Pricing apply.

NEW LAW OF PENALTY FOR CONCEALMENT OF INCOME IN CASE OF
SEARCH & SEIZURE (AS INTRODUCED BY FINANCE ACT 2012)

ANALYSIS OF SECTION 271AAB
Search is conducted on Cash of Rs. 3 crores and jewellery of RS . 4 crores
are seized. The due date of filing of return is 30™ September of the Assessment year and the
Assessing Officer issued notice under section 153A on to file the returns of
income under section 153A for Assessment to Assessment year on

before . Assessee has not filed the return of income for Assessment Year
2019-20 upto

1.  Now "Specified Previous year' means:
(i) Previous year i.e. the previous year which has ended before the date
of search but the due date of furnishing the return of Income under section 139(1)
for such year has not expired before the date of search and the assessee has not
furnished the return of income for the said previous year before the date of search.
(ii) Previous year 1.e. the previous year in which search is conducted.

2. Now "Specified Date' means:
(i) For previous year i.e. Assessment Year > 4 ,
1.e. the date on which the period specified in the notice issued under section
153 A for furnishing the return of income expires.
(i) For previous year 1.e., Assessment Year
i.e. the due date of furnishing the Return of Income under section 139(1).

3.  Let us say that out of cash of RS. 3 crores & Jewellery of RS . 4 crores seized, cash of
Rs. 75 lakh and jewellery of RS . 1.20 crores was recorded in regular books of account
of previous year 31.03.2019 and/ or previous year 31.03.2020 on or before 02.08.2019 .
Then, cash of Rs. 75 lakhs and jewellery of Rs. 1.20 crores shall not be treated as
undisclosed income of previous year 31.03.2019 and / or 31.03.2020 and no penalty of
concealment under section 271 AAB or under section 270A shall be levied.

4.  Regarding remaining cash of RS . 2.25 crores and jewellery of RS . 2.80 crores(which is
not recorded in regular books of account before 2.8.2019 of Previous Year 31.3.2019
and/ or 31.3.2020), if the assessee proves that cash of Rs. 2.25 crores and jewellery of
Rs. 2.80 crores is but of the income of previous year 31.3.2019 and/ or previous year
31.03.2020 in the following manners:

- He makes statement under section 132(4) in the course of search and admits the
undisclosed income of Rs. 2.25 crores and Rs. 2.80 crores and specifies the
manner in which such income has been derived.

- And proves the manner in which undisclosed income has been derived.
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- And pays tax and interest in respect of undisclosed income of previous year
31.03.2019 on or before 5.9.2019 and of previous year 31.3.2020 on or before
30.09.2020.

then penalty of 30% on Rs. 5.05 crores i.e., Rs. 1,51,50000 shall be levied under

section 271AAB. This is in addition to income tax and interest on the said income.

Penalty under section 270A shall not be levied.

5.  If assessee is not able to admit the concealed income and substantiate it in the statement
given under section 132(4) but assessee declares such income in the return of previous
year 31.03.2019 and / or previous year 31.03.2020, then there shall be a penalty of 60%
of Rs. 5.05 crores i.e. of RS . 3.30 crores. This is in addition to income tax and interest
on the said income. Penalty under section 270A shall not be levied.

6.  If assessee does not admit / disclose the income in manner given in para 4 and 5 above
and A.O. assesses the above income in previous year 31.03.2019 / 31.03.2020, then
assessee shall pay penalty of 60% of undisclosed income. Penalty under section 270A
shall not be levied.

AMENDMENT MADE BY FINANCE ACT 2017:

PENALTY ON PROFESSIONALS FOR FURNISHING INCORRECT
INFORMATION IN STATUTORY REPORT OR CERTIFICATE [SEC. 271 J]
In order to ensure that the person furnishing report or certificate undertakes due diligence
before making such certification, section 271J has been inserted (with effect from April 1,
2017). This section provides that if a chartered accountant or a merchant banker or a
registered valuer, furnishes incorrect information in a report or certificate under any
provisions of the Act (or the rules made thereunder), the Assessing Officer or the
Commissioner (Appeals) may direct him to pay a sum of Rs. 10,000 for each such report or
certificate by way of penalty. If, however, the concerned person proves that there was
reasonable cause for the aforesaid failure, referred to above, then penalty shall not be
imposable under section 271J.

‘ SECTION 274: PROCEDURE FOR IMPOSITION OF PENALTY

(1) No order imposing a penalty shall be made unless the assessee has been heard, or has
been given a reasonable opportunity of being heard.

(2) No order imposing a penalty shall be made -
(a) Dby the Income-tax Officer, where the penalty exceeds Rs . 10,000;

(b) Dby the Assistant Commissioner/ Deputy Commissioner where the penalty exceeds
Rs. 20,000;

except with the prior approval of the Joint Commissioner.
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SECTION 273A: POWER TO REDUCE OR WAIVE PENALTY IN CERTAIN
CASES

1.  Section 273A(1): Notwithstanding anything contained in this Act, the Commissioner
may, in his discretion, reduce or waive the amount of penalty imposed or imposable under
section 271(1)(c) or 270A of the Act.

2. Section 273A(1): This power can be exercised by the Commissioner on his own motion
or on an application made by the assessee.

3.  Section 273A(1): The Commissioner shall exercise this power if he is satisfied that

(a) the assessee has cooperated in any enquiry relating to the assessment of his income
and

(b) the assessee has either paid or made satisfactory arrangements for the payment of
tax and interest payable in respect of the relevant assessment year/years and

(c) the assessee has prior to detection by the Assessing Officer, of the concealment of
particulars of income or of the inaccuracy of particulars furnished in respect of such
income, voluntarily and in good faith, made full and true disclosure of such
particulars.

ANALYSIS OF SECTION 273A(1)
The objective of introducing section 273A(1) is to encourage voluntary disclosure of
undisclosed incomes. The intent of section 273A(1) is to encourage those taxpayers to disclose
the undisclosed income where they have not been caught by the department and wants to
become honest. Section 273 A affords an opportunity to such assessees to declare their incomes
and avail waiver of penalties for concealment from the CIT.

Ilustration:

It after demonetization of currency, assessee deposits cash currency (RS. 500/ Rs. 1000) in
bank account from 9.11.2016 to 30.12.2016 say Rs. 10 crores and voluntarily discloses this
income in his return of income of Previous Year 31/3/2017, then penalty for misreporting of
income under section 270A amounting to 200% of tax on 10 crores shall be levied. This is
because he has misreported or suppressed the facts of income of RS. 10 crores and he is not
able to explain satisfactorily the source of RS. 10 crores. Assessee cannot seek waiver under
section 273A(1) because disclosure is NOT VOLUNTARY AND IN GOOD FAITH.

He has no alternative but to deposit the money in bank account consequent to demonetisation.
Assessee also cannot seek waiver under section 273A(4) since he has enough money to pay tax
and penalty and no genuine hardships arise to him on payment of penalty.

4.  Section 273A(2): No order reducing or waiving the penalty under section 273A(1) shall
be made by the Commissioner without the approval of Chief Commissioner or Director
General, as the case may be, in a case where the amount of income in respect of which
penalty is imposed or imposable for the relevant assessment year, or, where such
disclosure relates to more than one assessment year, the aggregate amount of such income
for those years, exceeds Rs. 5,00,000

5.  Section 273A(3): Where an order has been made under section 273A(1) in favour of any
person, whether such order relates to one or more assessment years, he shall not be
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entitled to any relief under this section in relation to any other assessment year at any
time after making of such order. In other words, the order under section 273A(1) can be
made in the favour of the assessee once in his life time.

6.  Section 273A(4): The Commissioner may, on an application made by the assessee and
after recording his reasons for doing so, reduce or waive the amount of any penalty
payable by the assessee under the Act if he is satisfied that:

(a) to do otherwise would cause genuine hardship to the assessee, having regard to the
circumstances of the case and

(b) the assessee has cooperated in any enquiry relating to assessment or any proceeding
for the recovery of any amount due from him.

NOTE: Where the amount of any penalty or where the application relates to more than
one penalty, the aggregate amount of such penalties exceed Rs. 1 lakh, no
order under section 273A(4) shall be passed by the Commissioner without the
prior approval of Chief Commissioner or Director General, as the case may be.

7.  Section 273A(4A): The order under sub-section (4), either accepting or rejecting the
application in full or in part, shall be passed within a period of 12 months from the
end of the month in which the application under the said sub-section is received by
the Commissioner.

Provided that no order rejecting the application, either in full or in part, shall be
passed unless the assessee has been given an opportunity of being heard.
(Added by Finance Act, 2016)

8.  The order under section 273A is a final order and no appeal is possible against such order.

IMPORTANT KEY NOTES ON SECTION 273A:

1.  Anwar Ali: The power conferred on the Commissioner under section 273A is a quasi-
judicial power. It should be exercised judiciously and not arbitrarily. The order under
section 273 A should be a "Speaking Order", i.e., it should state the reasons as to why the
relief has not been granted to the assessee or why it has been restricted to a specified
percentage as against the claim of the assessee for 100% waiver. An order which is not a
speaking order is void ab-initio.

2. There is no time limit for passing an order under section 273A(1). However Finance Act,
2016 prescribes time limit of 12 months for passing order under section 273A(4).

3. Application under section 273A can be made for a number of Assessment Years.

4.  Ifpenalty has been paid by the assessee, then also the CIT can waive/ reduce the penalty
under section 273A and in such a case, the penalty shall be refunded to the assessee.

5. Ifincome is detected in a raid, i.e. search and seizure, then, benefit under section 273A
is not applicable.
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10.

11.

If conditions referred to in 273A are satisfied then the CIT is duty bound to grant
the relief under section 273A.

Where the applications for waiver under section 273A were made on different dates for
different Assessment Years by the assessee, then the CIT must consider all the
applications together and pass an order under section 273A in respect of all the
applications. The CIT will not be justified in considering the first application only and
rejecting the subsequent applications.

CIT under section 273 A cannot waive or reduce interest under sections 234A, 234B and
234C.

Section 279(1A) provides that the prosecution proceedings shall be dropped for an
assessment year in respect of which penalty under section 271(1)(c) has been
reduced or waived by an order passed by the CIT under section 273A.

The order under section 273A is a final order and no appeal is possible against it.
However, the assessee can challenge the order passed under section 273A in the High
Court through a WRIT PETITION. Thereafter, a SPECIAL LEAVE PETITION can be
filed to the Supreme Court. If the CIT has not acted in accordance with the law, the Courts
will quash the order passed under section 273 A and direct the CIT to make an order under
section 273 A in accordance with the law.

CBDT Circular: "Genuine Hardships" referred to in section 273A(4) should exist
at the time at which the application is made by the assessee and should also exist
even at the time of passing of an order under section 273A(4) by the CIT.

COMPARISON BETWEEN SECTION 273A(1) AND SECTION 273A(4)

wn

. No. Section 273A(1) S. No. Section 273A(4)

CIT can waive/ educe penalty under| 1. |CIT can waive/ reduce any penalty
section 271(1)(c) or 270A including penalty under section
271(1)(c) or 270A.

CIT can act suo-moto or an| 2. |CIT can act on an application made by
application made by the assessee. the assessee.

Approval of Chief CIT or Director| 3. |Approval of Chief CIT or Director
General required if the concealed General required if penalties exceed
Income exceeds RS . 5 Lakhs. Rs. 1 Lakh.

Condition to be fulfilled 4. |Condition to be fulfilled
- Cooperation - Genuine hardships
- Payment - Cooperation
- True & Full disclosure

Penalty if paid shall be refunded on| 5. |No waiver possible if penalty has been
waiver. paid.

No time limit for passing order under| 6. |Order under section 273A(4) has to be
section 273A(1). passed within 12 months from the end of
the month in which application is
received by CIT.
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PENALTIES

Disclaimer:

This is just for reference purpose of students. By far you would have realized that. It is
practically impossible to remember so many things for exam. On this note we are
concluding that following penalties cannot be by hearted. Further it is pertinent to note
that such individual meagre penalties are not tested by ICAI in exams regularly.

Section Nature of default Penalty leviable
1 2 3
140A(3) Failure to pay wholly or partly Such amount as Assessing Officer may
(a) Self-assessment tax, or impose but not exceeding tax and interest
(b) interest, or in arrears. [Penalty under section 221(1)
(¢) both for being an assessee in default].
under section 140A(1).
221(1) Default in making payment of tax or|Such amount as Assessing Officer may
interest or any demand. impose but not exceeding amount of
demand in arrears [Penalty under section
221(1) for being an assessee in default].
271(1)(¢) |Concealment of particulars of income|Minimum: 100% of tax sought to be
or furnishing of inaccurate particulars|evaded.
of income. (upto Assessment Year Maximum: 300% of tax sought to be
2016 - 17) evaded.
270A - Under Reporting of income 50% of tax on under — reported income
(Finance |- Misreporting of income 200% of tax on misreported income
Act, 2016) |(From Assessment Year 2017-18)
271A Failure to keep, maintain, or retain|Rs. 25,000
books of account, documents, etc., as
required by section 44AA or failure to
retain such books of accounts or
documents for the period specified in
section 44AA.
271AA (1) In respect of international|2% of the value of each international
transaction or specified|transaction ~ or  specified domestic
domestic transaction: transaction entered into by such person
(i) Failure to keep and maintain
any such information and
document as required by
section 92D(1) or section
92D(2).
(ii) Failure to  report such
transaction which he is required
to do so.
(iii) Maintains or furnishes an
incorrect information or
document.
(2) If any person fails to furnish Rs . 5,00,000
the information and the
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document as required under
section 92D(4).
(Added by Finance Act, 2016)

271AAB

Undisclosed income of the previous
year in which search has been
initiated or previous year whose due
date of filing of ROI has not expired
before the date of search.

30% of the undisclosed income

60% of the undisclosed income

271B

Failure to get accounts audited or
furnish a report of audit as required
under section 44AB.

Y2 % of total sales, turnover, or gross
receipts, etc., or Rs. 1,50,000, whichever
is less.

271BA

Failure to furnish a report from an
accountant as required by section 92E

Rs. 1,00,000

271C

Failure to deduct the whole or
part of tax deducted at source
tax at source (TDS)

Failure to pay the whole or part
of Corporate Dividend Tax
under section 115-0O.

Failure to pay the whole or part
of tax on winnings from
lotteries, crossword puzzles etc.
where such winnings are
wholly or partly in kind under
second proviso to section 194B.

Amount equal to tax not deducted or paid.

271CA

Failure to collect the whole or any
part of the tax as required by or under
the provisions of Section 206C.

Amount of tax, which such person failed
to collect.

271D

Taking or accepting certain loans and
deposits or specified sum in
contravention of the provisions to
section 269SS.

Amount equal to loan or deposit or
specified sum taken or accepted.

271E

Repaying any loan or deposit or
specified advance specified in
section 269T in contravention of its
provisions.

Amount equal to loan or deposit or
specified advance repaid.

271FA

Failure to furnish Statement of
Financial Transaction or Reportable
Account (SFTRA) [Earlier known as
Annual Information Return] as
required under section 285BA within
the time prescribed under section
285BA.

Rs. 500 per day for everyday during
which the failure continues. Rs. 1,000/-
per day from the date assessee was
asked to file SFTRA by a notice under
section 285BA(5).

271FAB
(Added by
Finance
Act, 2015)

Failure to furnish statement or
information or document by an
eligible investment fund within the
time prescribed under section 9A

Rs. 5,00,000

271G

Failure to furnish information or

2% of the wvalue of the international
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documents in pursuance of a notice
under section 92D(3).

transaction or specified domestic
transactions for each such failure.

271H
(Added by
Finance
Act, 2012)

(@

(i)

Failure to deliver the quarterly
returns of TDS / TCS within the
time prescribed

Furnishing incorrect

information in the quarterly
returns of TDS/TCS

Penalty minimum Rs. 10,000 and
maximum upto Rs. 1,00,000.

Note: No penalty for failure to deliver
quarterly returns of TDS/TCS in time, if
quarterly return submitted before the
expiry of one year from time prescribed

and Fees under section 234E and interest
under section 201(1A) paid.

271-

I(Added by
Finance
Act, 2015)

Failure to furnish
furnishing

information or
inaccurate information

under section 195(6)

Rs. 1,00,000

272A(1)

(@

(b)

(©)

(d)

Refusal to answer any question
put to by an Income tax
Authority.

Refusal to sign any statement
made in the course of]
proceedings under the Act.
Failure to attend or produce
books of account or documents
required under a summon
issued under section 131.
Failure to comply with a
notice under section 142(1) or
section 143(2) or failure to
comply with a direction
issued under section 142(2A)

Rs. 10,000 for each failure or default.

272A(2)

(b)

(©)

(d)

(e)
)

Failure to give notice of]
discontinuance of business or
profession u/s 176

Failure to furnish in due time
the information required under
section 133.

Failure to furnish the return of
income under section 139(4A)
or under section 139(4C) or to
furnish within the time allowed
therein.

Failure to deliver in due time a
copy of declaration in section
197A.

Failure to furnish TDS or TCS
certificate.

Failure to deliver or cause to be
delivered a statement within the

time as may be prescribed under

Rs. 100 for every day during which the
failure continues. However, in respect of
penalty for failures in relation to
declaration mentioned in section 197A,
furnishing of TDS/TCS certificate, returns
under section 206 and 206C and 200(3)
and 206C(3A), the penalty shall not
exceed amount of TDS/TCS.
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section 200(2A) or section
206C(3A)

272AA Failure to comply with section 133B |Not exceeding Rs. 1,000

272B(1) Failure to comply with the provisions|Rs. 10,000
section 139A. i.e. PAN

272B(2) (a) Failure to quote permanent/Rs. 10,000
account required; or

(b) Failure to intimate such number
as required; or

(¢) To quote or intimate a number
which is false and which he
either knows or believes to be
false or does not believe to be
true.

272BB(1) |Failure to comply with section 203A|Rs. 10,000 for each failure / default.

i.e. Failure to:

(i) Failure to obtain Tax Deduction
and collection Account Number
(TDCAN).

(ii) Failure to quote TDCAN in the
challans, certificates, returns of
TDS and TCS and prescribed
documents.

272BB(1A) |If a person is required to quote "tax|Rs. 10,000 for failure/ default
deduction account number" or, as the
case may be, "tax collection account
number" or "tax deduction and
collection account number", quotes a
number which is false, and which he
either knows or believes to be false or
does not believe to be true.

SECTION 68: CASH CREDITS

Where any sum is found credited in the books of the assessee maintained for any previous year,
and the assessee offers no explanation about the nature and source thereof, or the explanation
offered by him is not satisfactory in the opinion of the Assessing Officer, then the sum so
credited may be charged to tax as the income of that previous year (i.e., the previous year in
the books of which such sum is first credited).

The following provisos shall be inserted in section 68 by the Finance Act, 2012;

Provided that where the assessee is a company, (not being a company in which the public are

substantially interested) and the sum so credited consists of share application money, share

capital, share premium or any such amount by whatever name called, any explanation offered

by such assessee-company shall be deemed to be not satisfactory, unless—

(a) the person, being a resident in whose name such credit is recorded in the books of
such company also offers an explanation about the nature and source of such sum so
credited; and
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(b) such explanation in the opinion of the Assessing Officer aforesaid has been found to be
satisfactory:

Provided further that nothing contained in the first proviso shall apply if the person, in whose
name the sum referred to therein is recorded, is a venture capital fund or a venture capital
company as referred to in section 10(23FB).

SECTION 69: UNEXPLAINED INVESTMENTS

Where in the previous year relevant to the assessment year, the assessee has made investments
which are not recorded in the books of account, if any, maintained by him, and the assessee
offers no explanation about the nature and source of the investments or the explanation offered
by him is not satisfactory in the opinion of the Assessing Officer, then the value of investments
may be deemed to be the income of such previous year (i.e., the previous year in which
investments are made).

SECTION 69A: UNEXPLAINED MONEY, ETC.

Where in any previous year, the assessee is found to be the owner of any money, bullion,
jewellery or other valuable article and such money, bullion, jewellery or other article is not
recorded in the books of account, if any, maintained by him, and the assessee offers no
explanation about the nature and source of acquisition of such assets or the explanation offered
by him is not satisfactory, in the opinion of the Assessing Officer, then the money and the value
of the bullion, jewellery or other valuable article may be deemed to be the income of the
assessee of such previous year (i.e., the previous year in which he is found the owner).

SECTION 69B: AMOUNT OF INVESTMENTS, ETC., NOT FULLY DISCLOSED
IN THE BOOKS OF ACCOUNT

Where in any previous year, the assessee has made investments or is found to be the owner of
any bullion, jewellery or other valuable article, and the Assessing Officer finds that the amount
expended on making such investments or in acquiring such bullion, jewellery or other valuable
article exceeds the amount recorded in this behalf in the books of account maintained by him,
and the assessee offers no explanation about such excess amount or the explanation offered by
him is not satisfactory in the opinion of the Assessing Officer, then the excess amount may be
deemed to be the income of the assessee for such previous year.

For example, Mr. X has purchased gold and amount recorded in the books is RS . 1 lakh. But
according to the Assessing Officer, the gold has been purchased for Rs. 3 lakhs being its
market value. Then 2 lakhs will be the income of the assessee under this section of the previous
year in which gold was purchased.

SECTION 69C: UNEXPLAINED EXPENDITURE ‘

Where in any previous year, an assessee has incurred any expenditure (e.g., marriage/party)
and he offers no explanation about the source of such expenditure or part thereof, or the
explanation offered by him is not satisfactory in the opinion of the Assessing Officer, then the
amount of such expenditure or part thereof, may be deemed to be the income of the assessee
of such previous year.
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The Finance Act, 1998 has made the following amendment in section 69C:
"Notwithstanding anything contained in any other provision of this Act, such
unexplained expenditure which is deemed to be the income of the assessee shall not be
allowed as a deduction under any head of income."

This amendment has been made to over-rule certain judgements wherein it was held that the
unexplained expenditure not recorded in the books of account but actually incurred for business
purposes shall be allowed as deduction. The effect of these judgements was that if an assessee
incurred some business expenditure out of his black money, then such expenditure was deemed
as income under section 69C and the same was also allowable as business expenditure and the
net result was that nothing was added to the income of the assessee. The above amendment
nullifies these judgements and now such expenditure shall be deemed as income and shall not
be allowed as a deduction.

Note: The judgement of Supreme Court in SUN ENGINEERING PVT. LTD. which
provides that expenditure incurred to earn the escaped income can be allowed from
the escaped income is not applicable in this case since section 69C has been
specifically amended to provide that the unexplained expenditure which is deemed to
be the income of the assessee shall not be allowed as deduction.

SECTION 69D: AMOUNT BORROWED OR REPAID ON HUNDI

Where any amount is borrowed on a hundi from a person, or any amount due thereon is repaid
to any person, otherwise than through an account payee cheque drawn on a bank, the amount
so borrowed or repaid shall be deemed to be the income of the person borrowing or repaying
the amount aforesaid. Such income shall be charged to tax in the previous year in which the
amount was borrowed or repaid, as the case may be. However, in case the amount borrowed
under this section has been deemed as income of the borrower, then the borrower shall not be
liable to be assessed again in respect of such amount under this section on re-payment of such
amount.

Suppose Mr. A borrows Rs. 10,00,000 on hundi from Mr. B in cash on 1.1.2019. RsS.
10,00,000 will be deemed to be the income of Mr. A for Assessment Year 2019-20. Now, if
Mr. A repays the hundi in cash on 30.4.2019 of Rs. 10,00,000, then it shall not be again
deemed to be his income under this section.

SECTION 11SBBE: TAX ON INCOME REFERRED TO IN SECTION 68 OR
SECTION 69 OR SECTION 69A OR SECTION 69B OR
SECTION 69C OR SECTION 69D (INSERTED BY FINANCE

ACT, 2012)
(1) Where the total income of an assesse,-
(a) includes any income referred to in section 68,section 69, section 69A, section

69B, section 69C, or section 69D and reflected in the return of income furnished
under section 139; or

(b) determined by the Assessing Officer includes any income referred to in section
68, section 69, section 69A, section 69B, section 69C, or section 69D, if such
income is not covered under clause (a),

the income tax payable shall be aggregate of-
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(i) the amount of income tax calculated on the income referred to in clause (a) and
clause (b), at the rate of sixty per cent; and

(ii) the amount of income tax with which the assesse would have been chargeable
had his total income been reduced by the amount of income referred to in clause
(®).

(2) Notwithstanding anything contained in this Act, no deduction in respect of any
expenditure or allowance or set-off of any loss shall be allowed to the assessee under
any provision of this Act in computing his income referred to in clause (a) or (b) of sub-
section (1).

KEY NOTE:
Effective Tax Rate = 60% + 25% surcharge= 75% + 4% = 78%.

Sec 271AAC: Penalty in Other Cases:
(1) The Assessing Officer may, notwithstanding anything contained in this Act other
than the provisions of section 271AAB, direct that, in a case where the income
determined includes any income referred to in section 68, section 69, section 69A,
section 69B, section 69C or section 69D for any previous year, the assessee shall pay
by way of penalty, in addition to tax payable under section 115SBBE, a sum computed
at the rate of ten per cent of the tax payable under clause (i) of sub-section (1) of
section 115BBE:

Provided that no penalty shall be levied in respect of income referred to in section 68,
section 69, section 69A, section 69B, section 69C or section 69D to the extent such
income has been included by the assessee in the return of income furnished under
section 139 and the tax in accordance with the provisions of clause (i) of sub-section
(1) of section 115BBE has been paid on or before the end of the relevant previous
year.

(2) No penalty under the provisions of section 270A shall be imposed upon the
assessee in respect of the income referred to in sub-section (1).

SECTION 269SS: MODE OF TAKING OR ACCEPTING CERTAIN LOANS,
DEPOSITS AND SPECIFIED SUM

- No person shall
- take or accept from any other person (herein after called "depositor"),
- any loan or deposit or any specified sum,

- otherwise than by an account payee cheque or account payee draft or by use of electronic
clearing system through a bank account_or such other electronic mode as may be
prescribed, ( Finance Act (No.2 ) 2019 )
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— If,
(a) the amount of such loan or deposit or specified sum or the aggregate amount of such
loan, deposit and specified sum; or

(b) on the date of taking or accepting such loan or deposit or specified sum, any loan or
deposit accepted sum taken or accepted earlier by such person from the depositor is
remaining unpaid (whether repayment has fallen due or not), the amount or the aggregate
amount remaining unpaid; or

(c) the amount or the aggregate amount referred to in clause (a) together with the amount or
the aggregate amount referred to in clause (b),

is Rs. 20,000 or more.

Provided that the provisions of this section shall not apply to any loan or deposit or specified

sum taken or accepted from, or any loan or deposit or specified sum taken or accepted by, —

(a) the government

(b) any banking company, post office saving bank or cooperative bank,

(c) any corporation established by a Central, State or Provincial Act.

(d) any Government company company as defined in section 2(45) of the Companies Act,
2013;

Provided further that the provisions of this section shall not apply to any loan or deposit or
specified sum, where the person from whom the loan or deposit or specified sum is taken or
accepted and the person by whom the loan or deposit or specified sum is taken or accepted, are
both having agricultural income and neither of them has any income chargeable to tax under
this Act.

Explanation. —For the purposes of this section, —

(i) '"loan or deposit" means loan or deposit of money;

(ii) '"specified sum" means any sum of money receivable, whether as advance or otherwise,
in relation to transfer of an immovable property, whether or not the transfer takes place.

ANALYSIS

Section 269SS, as substituted, applies to cash received in relation to transfer of an immovable

property. It does not matter whether immovable property being transferred is held as capital

asset or as stock-in-trade.

The limit of Rs . 20,000 will have to be reckoned person-wise.

The provisions of this section shall not apply to any loan or deposit or specified sum where the
person from whom the loan or deposit or specified sum is taken or accepted and the person by
whom the loan or deposit or specified sum is taken or accepted are both having agricultural
income and neither of them has any income chargeable to tax under the Income tax Act. (i.e.
neither of them have any income under any head of income. Even one of them has income of
Rs. 4,00,000 from P/G/B/P, then this exception is not applicable).

For example, an agriculturist farmer A agrees to sell his land to agriculturist farmer B. A
receives cash advance of Rs . 50,00,000. Section 269SS is not attracted if both A and B do not
have any income chargeable to tax under the Income tax Act. However, section 269SS will be
attracted even if one of them has say income of Rs. 4,00,000 from Profits and Gains of
Business or Profession chargeable to tax.
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Illustration:
Situations Violation
(i) Mr. A takes loan of Rs . 19,000 in cash from|Section 269SS not attracted

Mr. B

immovable property to Mr. B for Rs. 1

crore. Mr. A receives advance money of]
Rs. 10,00,000 by cash.

(ii) Mr. A takes loan of RS . 20,000 in cash from|Section 269SS attracted. Mr. A has to pay
Mr. B penalty of Rs. 20,000.
(iii) Mr. A on 1-1-2017 takes a loan of Rs.|Section 269SS not attracted
15,000 in cash from Mr. B and a loan of RS .
19,000 in cash from Mr. C
(iv) Mr. A on 1-1-2017 takes a loan of RsS.|Section 269SS not attracted
15,000 in cash from Mr. B. Mr. A repays
loan of Rs. 15,000 in cash on 10-1-2017.
Mr. A again takes a loan of Rs. 19,000 in
cash from Mr. B on 1-2-2017
(v) Mr. A on 1-1-2017 takes a loan of RS.|Section 269SS attracted. Mr. A has to pay
15,000 in cash from Mr. B. Mr. A on 10-1-|penalty of Rs . 31,000.
2017 takes a cash deposit of Rs. 16,000
from Mr. B.
(vi) Mr. A on 1-1-2017 agrees to transfer his|Section 269SS attracted. Mr. A has to pay

penalty of Rs. 10,00,000.

THIS SHALL APPLY EVEN IF:

(a) Agreement for sale is cancelled later
on

(b) Agreement for sale is executed and
Mr. A receives the balance Rs. 90
lakhs by account payee cheque. If]
Rs. 90 lakhs is paid by cash, then
also there is a violation of section
269SS and Mr. A has to further pay
penalty of Rs. 90 lakhs.

(vii) Mr. A on 1-1-2017 agrees to sell gold to Mr.

B for Rs. 1 crore and receives advance
money of Rs. 10,00,000 by cash

Section 269SS not attracted

SECTION 271D: PENALTY FOR FAILURE TO COMPLY WITH THE
PROVISIONS OF SECTION 269SS

If a person takes or accepts any loan or deposit or specified sum in contravention of the
provisions of section 269SS, he shall be liable to pay, by way of penalty, a sum equal to the
amount of loan or deposit or specified sum taken or accepted. The penalty shall be imposed
by Joint Commissioner.

SECTION 269T: MODE OF REPAYMENT OF CERTAIN LOANS OR DEPOSITS

No Person including a banking company shall repay any loan or deposit made with it or
any specified advance received by it otherwise than by an account payee cheque or account
payee draft drawn in the name of the person who has made the loan or deposit or paid the
specified advance or by use of electronic clearing system through a bank account or such
other electronic mode as may be prescribed, if-
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(a) the amount of the loan or deposit or specified advance together with interest payable
thereon is Rs . 20,000 or more; or

(b) the aggregate amount of the loans or deposits held by such person with the branch of a
banking company or other person, either in his own name or jointly with any other person
on the date of such repayment together with interest if any payable on such loan or deposit
is Rs. 20,000 or more. (Therefore, if assessee made a fixed deposit with the bank for
Rs. 18,000 and after one year the bank has to repay Rs. 21,000, then the bank cannot
pay such amount in cash).

(c¢) the aggregate amount of the specified advances received by such person either in
his own name or jointly with any other person on the date of such repayment
together with the interest, if any, payable on such specified advances is Rs. 20,000

or more.
KEY NOTES:
1.  Where the repayment is by branch of a banking company or cooperative bank, such

repayment may also be made by crediting the amount of such loan or deposit to the
savings bank account or the current account with such branch of the person to whom such
loan or deposit has to be repaid.

2.  Nothing contained in section 269T shall apply to repayment of any loan or deposit
or specified sum taken or accepted from:-
(i) Government;
(ii) any banking company, post office savings bank or co-operative bank;
(iii) any corporation established by a Central, state or Provincial Act;
(iv) any Government company

3.  "Loan or Deposit" means any loan or deposit of money, which is repayable after notice
or repayable after a period and, in the case of a person other than a company, includes
loan or deposit of any nature.

4.  "Specified advance' means any sum of money in the nature of advance, by whatever
name called, in relation to transfer of an immovable property, whether or not the
transfer takes place.

ANALYSIS
Hlustration 1:
Mr. A has taken a cash loan from B of Rs . 20,000 and repaid the same in cash. Section 269SS
and 269T are attracted. Penalty of RS . 40,000 shall be levied.

Illustration 2:

Mr. X took the advance of Rs. 15,00,000 in cash from Mr. Y on 1-1-2017 against the flat
situated at Dwarka. However, the deal could not materialized and later on Mr. X refunded the
money to Mr. Y on 31-3-2017 by cash.
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Answer:
Section 269T and section 269T attracted Mr. X has to pay penalty of Rs. 15,00,000 + RsS.
15,00,000 = Rs. 30,00,000.

Illustration 3:

Situations

Violation

)

Mr. A has received a loan of Rs . 1,00,000 on
1-1-2017 from Mr. B by account payee
cheque. Mr. A repays in cash on 20-1-2017
the loan to Mr. B of Rs . 10,000.

Section 269T is attracted and Mr. A has to
pay penalty of Rs. 10,000.

(i)

Mr. A agrees to sell his house property to Mr.
B and receives Rs. 10,00,000 in cash as
advance money on 1-6-2016. The sale
agreement is cancelled and Mr. A refunds
Rs. 10,00,000 is cash to Mr. B on 31-3-2017.

Section 269SS and section 269T are
attracted. A will have to pay penalty of]
Rs. 20,00,000

(iii)

A house property is registered in the name of]
Mr. A and Mrs. A jointly. Both agree to sell
property to Mr. B on 1-1-2017 and receives
advance of Rs. 15,000 each in cash. Now
agreement to sell is cancelled and Mr. A
returns Rs . 15,000 by cash and Mrs. A return

Section 269SS is not attracted.

However, section 269T is attracted since
the aggregate advance received by Mr. A
jointly with Mrs. A exceeds Rs. 20,000.
Since Mr. A has paid Rs . 15,000 in cash,
he shall have to pay penalty of Rs.

Rs. 15,000 by cheque. 15,000.

SECTION 271E: PENALTY FOR FAILURE TO COMPLY WITH THE
PROVISIONS OF SECTION 269T

If a person repays any loan or deposit or specified sum referred to in section 269T otherwise
than in accordance with the provisions of that section, he shall be liable to pay, by way of
penalty, a sum equal to the amount of the loan or deposit or specified sum so repaid. The
penalty shall be imposed by Joint Commissioner.

SECTION 129: CHANGE OF INCUMBENT OF AN OFFICE

Whenever in respect of any proceeding under this Act, an income-tax authority ceases to
exercise jurisdiction and is succeeded by another who has and exercises jurisdiction, the
income-tax authority so succeeding may continue the proceeding from the stage at which the
proceeding was left by his predecessor.

PROVISO TO SECTION 129
Provided that the assessee concerned may demand that before the proceeding is so continued,
the previous proceeding or any part thereof be reopened or that before any order of assessment
is passed against him, he be reheard.

Illustration:

For Assessment Year 2020-21, the case of the assessee was taken up for scrutiny assessment
under section 143(3) by Assessing Officer Mr. X.
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Mr. X during the course of assessment proceedings from 3™ July 2021 to 30™ November 2021
examined the purchase & sales ledger.

The assessment is pending on 01.12.2021 and Mr. X is transferred on that date and new
Assessing Officer Mr. Y takes up the case.

Assessee does not demand rehearing. Mr. Y
re-examined purchase and sales ledger and
this re-examination is done in the period
15.12.2021 to 31.01.2022.

Assessee demands rehearing and therefore
Mr. Y re-examine the purchase and sales
ledger and this re-examination is done in the
period 15.12.2021 to 31.01.2022.

Time period for comp{etion of assessment Proviso to sec. 129 Wi{l apply

under section 143(3) =31.3.2022

Time period for comlﬂetion of assessment
under section 143(3) 31.3.2022 + 48 days
(15.12.2021 to 31.01.2022) = 18.04.2022.

This is as per Explanation 1 to section 153.

OFFENCES AND PROSECUTIONS

DO NOT READ OTHERWISE YOU WILL GO MAD
Disclaimer:
This is just for reference purpose of students. By far you would have realized that. It is
practically impossible to remember so many things for exam. On this note we are concluding
that following penalties cannot be by hearted . Further it is pertinent to note that such individual

meagre penalties are not tested by ICAI in exams.

contravention of the order made
under section 132(3) by the officer
conducting search

years and fine

Section Nature of offence Minimum period of | Maximum period of
rigorous imprisonment | rigorous imprisonment
1) 2) 3) (C))
275A |Dealing with seized assets in|Any period up to 2|2 years and fine

275B

Failure to afford necessary facility
to the authorized officer to inspect
books of account or other

documents as required under section
132(1)(iib)

Any period up to 2
years and fine

2 years and fine

276

Removal, concealment, transfer or
delivery of property to thwart tax
recovery

Any period up to 2
years and fine

2 years and fine

276A

Failure to comply with the
provisions of section 178(1), (3) by
liquidator of a company

Any period up to 2
years. Imprisonment
shall not be less than 6
months unless special
and adequate reasons

2 years
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are recorded in the
judgement of court.

276B

Failure to pay to the Government's
treasury deducted tax at source or
tax payable under proviso to section
194B

3 months and fine

7 years and fine

276BB

Failure to pay to the credit of Central
Government tax collected under
section 206C

3 months and fine

7 years and fine

276C(1)

Wilful attempt to evade tax penalty
or interest imposable under the Act

If amount sought to be
evaded exceeds Rs.
25,00,000: 6 months
and fine otherwise 3
months and fine.

If amount sought to be
evaded exceeds RS.
25,00,000: 7 years and
fine otherwise 2 years
and fine.

276C(2)

Wilful attempt to evade the
payment of any tax penalty or
interest.

3 months and fine

2 years and fine

276CC

Wilful failure to file return of
income in time under section
139(1), or in response to notice
under section 142(1) or section 148
or section 153A.

If tax sought to be
evaded exceeds Rs.
25,00,000: 6 months
and fine. In any other
case: 3 months and
fine

Note: No prosecution
for failure to furnish
the return in due time
under section 139(1)
if: (1) the return is filed
before the expiry of
the assessment year; or
(i1) the tax payable on
regular assessment, as
reduced by TDS and
advance tax does not
exceed Rs. 3000

If tax sought to be
evaded exceeds RS.
25,00,000: 7 years and
fine. In any other case:
2 years and fine

Note: No prosecution
for failure to furnish
the return in due time
under section 139(1)
if: (1) the return is filed
before the expiry of the
assessment year; or (ii)
the tax payable on
regular assessment, as
reduced by TDS and
advance tax does not
exceed Rs. 3000

276D

Wilful failure to produce books of]
account and documents under
section 142(1) or willful failure to
comply with a direction to get the
accounts audited wunder section

142(2A)

Any period upto 1 year
and fine

1 year and fine

277

Making a false statement in
verification or delivering a false
account or statement

If tax evaded exceeds
Rs. 25,00,000: 6
months and fine:
otherwise: 3 months
and fine.

If tax evaded exceeds
Rs. 25,00,000: 7
years and fine
otherwise: 2 years and
fine

278

Abetment to make a false statement
or declaration relating to any

If tax evaded exceeds
Rs. 25,00,000: 6

If tax evaded exceeds
Rs. 25,00,000: 7
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income. months and fine:|years and fine
otherwise 3 months|otherwise: 2 years and
and fine. fine
278A |Punishment for second and|6 months for every|7 years for every
subsequent offences under section|offence offence.
276B, 276C(1), 276CC, 277 or 278
280(1) |Disclosure of particulars by public|Upto 6 months and|6 months and fine

servants in contravention of Section
138(2) (prosecution to be instituted
with the approval of Central
Government)

fine

Section 276C: Prosecution for concealment or under reporting of income. It provides as

follows:

Amount of Tax Sought to be

evaded

Minimum period of
rigorous imprisonment

Maximum period of
rigorous imprisonment

If amount of tax sought to be | 3 months and fine 2 years and fine
evaded or tax on under reported

income is RS . 25 lakh or less

If amount of tax sought to be | 6 months and fine 7 years and fine

evaded or tax on under reported
income is more than RS . 25 lakh

SECTION 276CC: PROSECUTION IN CASE OF WILFUL FAILURE TO FILE
RETURN OF INCOME UNDER SECTION 139/148/153A OR IN
RESPONSE TO NOTICE UNDER SECTION 142(1)

1.
>

2.

PROSECUTION WILL BE THERE

Failure to file ROI within the time allowed under section 139(1)

Failure to file ROI within the time allowed in a notice under section 142(1)/ 148/ 153A

»  PROSECUTION WILL BE THERE
J
EXCEPTIONS |
v
v v
If ROI filed before the expiry of the If ROI filed after the expiry of the relevant
relevant AY AY
! v

No prosecution whatever may be the
amount of income tax payable.

Tax on Income Assessed

Less: TDS/TCS
Less: Advance tax
Balance

less

XXX
XXX
Rs. 3,000 or
\2
NO PROSECUTION
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Amount of Tax Sought to be Minimum period of Maximum period of
evaded rigorous imprisonment rigorous imprisonment

It amount of tax sought to be | 3 months and fine 2 years and fine

evaded is RS. 25 lakh or less

If amount of tax sought to be | 6 months and fine. 7 years and fine

evaded is more than Rs. 25

lakh

AMENDMENT MADE BY FINANCE ACT 2018:
Section 276CC provides that if a person wilfully fails to furnish in due time the return
of income which he is required to furnish, he shall be punishable with imprisonment
for a term, as specified therein, with fine.

. Amendment - Proviso to section 276CC provides that a person shall not be proceeded
against under the said section for failure to furnish return if the tax payable by him on
the total income determined on regular assessment (as reduced by advance tax/TDS)
does not exceed Rs. 3,000.

This proviso has been amended (with effect from April 1, 2018) so as to provide that
this proviso will not be applicable in the case of a company.

AMENDMENT MADE BY FINANCE ACT (NO.2) 2019:
Rationalisation of the provisions of section 276CC

The existing provisions of section 276CC of the Act, inter alia, provide that prosecution
proceedings for failure to furnish returns of income against a person shall not proceeded
against, for failure to furnish the return of income in due time, if the tax payable by such
person, not being a company, on the total income determined on regular assessment does not
exceed three thousand rupees. The existing provisions do not provide for taking into account
tax collected at source and self-assessment tax for the purposes of determining the tax
liability.
Since the intent of said provision has always been to take into account pre-paid taxes, while
determining the tax payable, it is proposed to amend the said section so as to make the
legislative intention clear and to include the self-assessment tax, if any, paid before the
expiry of the assessment year, and tax collected at source for the purpose of determining tax
liability.
Further, in order to rationalise the existing threshold limit of tax payable under said section,
it is further proposed to amend the said section so as to increase the threshold of tax payable
from the existing rupees three thousand to rupees ten thousand.
These amendments will take effect from 1st April, 2020 and will, accordingly, apply in
relation to assessment year 2020-21 and subsequent assessment years.

‘ SECTION 278B: OFFENCES BY COMPANIES

(1) Where an offence under this Act has been committed by a company, every person who,
at the time the offence was committed, was in charge of, and was responsible to, the
company for the conduct of the business of the company as well as the company shall be
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2

(&)

deemed to be guilty of the offence and shall be liable to be proceeded against and
punished accordingly:

Provided that nothing contained in this sub-section shall render any such person liable
to any punishment if he proves that the offence was committed without his knowledge or
that he had exercised all due diligence to prevent the commission of such offence.

Notwithstanding anything contained in sub-section (1), where an offence under this Act
has been committed by a company and it is proved that the offence has been committed
with the consent or connivance of, or is attributable to any neglect on the part of, any
director, manager, secretary or other officer of the company, such director, manager,
secretary or other officer shall also be deemed to be guilty of that offence and shall be
liable to be proceeded against and punished accordingly.

Where an offence under this Act has been committed by a person, being a company, and
the punishment for such offence is imprisonment and fine, then, without prejudice to the
provisions contained in sub-section (1) or sub-section (2), such company shall be
punished with fine and every person, referred to in sub-section (1), or the director,
manager, secretary or other officer of the company referred to in sub-section (2), shall be
liable to be proceeded against and punished in accordance with the provisions of this Act.

Explanation.—For the purposes of this section,—

(a) '"company" means a body corporate, and includes—
(i) afirm;and
(ii) an association of persons or a body of individuals whether incorporated or not.

(b) '"director", in relation to—
(i) afirm, means a partner in the firm;
(ii) any association of persons or a body of individuals, means any member controlling

the affairs thereof.
‘ SECTION 278C: OFFENCES BY HINDU UNDIVIDED FAMILIES
(1) Where an offence under this Act has been committed by a Hindu undivided family, the

2)

karta thereof shall be deemed to be guilty of the offence and shall be liable to be
proceeded against and punished accordingly:

Provided that nothing contained in this sub-section shall render the karta liable to any
punishment if he proves that the offence was committed without his knowledge or that
he had exercised all due diligence to prevent the commission of such offence.
Notwithstanding anything contained in sub-section (1), where an offence under this Act,
has been committed by a Hindu undivided family and it is proved that the offence has
been committed with the consent or connivance of, or is attributable to any neglect on
the part of, any member of the Hindu undivided family, such member shall also be
deemed to be guilty of that offence and shall be liable to be proceeded against and
punished accordingly.
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SECTION 279: PROSECUTION TO BE AT INSTANCE OF CHIEF

COMMISSIONER OR COMMISSIONER

Oy

(1A)

2

A person shall not be proceeded against for an offence under section 275A, section 275B,
section 276, section 276A, section 276B, section 276BB, section 276C, section 276CC,
section 276D, section 277 or section 278 except with the previous sanction of the
Commissioner or Commissioner (Appeals):

Provided that the Chief Commissioner or, as the case may be, Director General may
issue such instructions or directions to the aforesaid income-tax authorities as he may
deem fit for institution of proceedings under this sub-section.

A person shall not be proceeded against for an offence under section 276C or section 277
in relation to the assessment for an assessment year in respect of which the penalty
imposed or imposable on him under section 271(1)(c) has been reduced or waived by an
order under section 273A.

Any offence under this Chapter may, either before or after the institution of proceedings,
be compounded by the Chief Commissioner or a Director General.
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SETTLEMENT COMMISSION

SECTION 2U45A: "CASES® WHICH CAN BE REFERRED TO SETTLEMENT

COMMISSION

"CASE" means any proceedings for assessment or reassessment of any previous year
which is pending before an Assessing Officer on the date on which an application is
made to Settlement Commission under section 2U45C:

(i)

(ii)

(iii)

(iv)

(v)

In assessment proceedings under section 143(3)/144, CASE becomes pending under

section 143(3)/144 on the date on which notice under section 143(2)/ show cause notice

under section 144 is ISSUED.

In assessment or reassessment proceedings under section 147. A proceeding for

assessment or reassessment under section 147 shall be deemed to have commenced—

(a) from the date on which a notice under section 148 is issued for any assessment
year;

(b) from the date of issuance of the notice referred to in sub-clause (a), for any
other assessment year or assessment years for which a notice under section 148
has not been issued, but such notice could have been issued on such date, if the
return of income for the other assessment year or assessment years has been
furnished under section 139 or in response to a notice under section 142.

In fresh assessment proceedings where fresh assessment is made in pursuance of an

order passed under section 254/ 263/ 264 canceling the assessment and directing a

fresh assessment. Such fresh assessment proceedings shall be deemed to have been

commenced on the date on which order under section 254/ 263/ 264 cancellng the
assessment was passed.

In assessment or reassessment proceedings under section 153A for the 6/10

Assessment Years immediately preceding the Assessment Year relevant to the previous

year in which search is conducted.

These proceedings shall be deemed to have commenced on the date on which notice under

section 153A is issued.

In assessment proceedings under section 143(3)/ 14Y of the Assessment Year

relevant to the previous year in which search is conducted.

These proceedings shall be deemed to have commenced from the date on which

the return of income for that assessment year is furnished under section 139

or in response to a notice served under section 142.
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KEY NOTE:
Application for settlement cannot be made for an assessment year which is not

pending under section 143(3)/144/147/153A.

ANALYSIS OF AMENDMENT BY FINANCE ACT. 2015

The Assessing Officer issues notice under section 148 on 1-1-2020 for Assessment Year
2016-17 to tax the income escaping assessment. For the following Assessment Years, notice
under section 148 has not been issued and following assessment years are not pending in any

assessment / reassessment.

Assessment Years Return of income filed under section:
2012-13 139(1)
2013-14 139(4)
2014-15 No Return of Income filed
2015-16 139(1)
2017-18 No Return of Income filed
2018-19 4201)
2019-20 139(1)

Now, no notice under section 148 has been issued for the above Assessment Years but on
1.1.2020 Assessing Officer could have issued notice for Assessment Year 2013-14 and
onwards.
Now if on 20-1-2020, the assessee wants to make an application to Settlement Commission,
then as per Finance Act, 2015:
(i)  Assessment of Assessment Year 2016-17 is pending under section 148 and
application can be made to the Settlement Commission

(i) For Assessment Years 2013-14, 2015-16, 2018-19 and 2019-20, application
can be made to settlement Commission since returns for these Assessment Years
have been filed under section 139/ 142(1) and notice under section 148 could have
been issued for these Assessment Years on 1-1-2020. The assessment of these
Assessment Years shall be deemed to be pending under section 147.

KEY NOTES:

1. Assessee shall make an application to ITSC in prescribed form making a true and full
disclosure of his income which has not been disclosed before Assessing Officer.

2. The application to ITSC can be made if:
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(i)

(ii)

(iii)

Additional amount of income tax on the income disclosed in application exceeds Rs.
50 lakhs for 6/10 Previous Years preceding the Previous Year in which search is
conducted and for the Previous Year in which search is conducted.

If the person on whom search is conducted is a person related to the person
referred to in (i) above and person referred in (i) above has filed settlement
application =2 Additional amount to income tax on the income disclosed in application
exceeds Rs. 10 lakhs for 6/10 Previous Years preceding the Previous Year in
which search is conducted and for the Previous Year in which searchis conducted.
Other case i.e. 143(3)/ 144/ 147, the additional amount of income tax should
exceed Rs. 10 lakh.

CALCULATION OF ADDITIONAL AMOUNT OF INCOME-TAX WHERE

APPLICATION PERTAINS TO ONE YEAR ONLY.

L.

IL.

WHERE RETURN OF INCOME HAS NOT BEEN FURNISHED BY THE
ASSESSEE

Tax on total income disclosed in the application to Settlement Commission.

WHERE RETURN OF INCOME HAS BEEN FURNISHED BY THE ASSESSEE

Tax on [Income disclosed in the application to Settlement Commission +
Returned Income] minus [Tax on Returned Income]

An application made shall not be allowed to be withdrawn.£ 3

As assessee shall, on the date on which he makes an application to the ITSC,
dlso intimate the Assessing Officer in the prescribed manner of having made
such application to the ITSC.

6.

SECTION 245D: PROCEDURE ON RECEIPT OF APPLICATION

APPLICATIONS FILED TO SETTLEMENT COMMISSION (ITSC)

¢

1.

Application can be filed before ITSC if following conditions are satisfied:

Additional amount of income tax exceeds Rs. 50,00,000 in case of applicant and
Rs. 10,00,000 in case of related applicants in case of search & seizure and Rs.
10,00,000 in other cases.

Case is pending before AO only in an assessment or reassessment proceeding u/s

143(3)14u/147/153A.
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A 4
For filing application, assessee shall have to pay the additional amount of income tax and
interest on or before the date of making application. And assessee should dlso send copy of
application to AO on the date of making applicgtion.

v

On receipt of application, ITSC within 7 days from the date of receipt of application, issue
a notice to the applicant fo explain as to why Hs application be admitted.
v

Within 14 days of date of filing of application, ITSC has to decide whether to admit the
application or to re ject the same.
If no order is passed within 14 days, the application is deemed to be admitted.

After admission of application, ITSC within 30 days of date of filing of application shall call
for a report from CIT. And CIT shall submit report within 30 days of receipt of
communication.

v v
If report is received on time then on the basis of If report is not received from CIT
such report, the ITSC may declare the application within prescribed time, ITSC shdl
invalid, such order shall be passed within 15 days proceed without the report.
of receipt of report, after giving an opportunity
of being heard to the applicant.

If application was declared invdlid, If application is dllowed to be proceeded.
proceedings shall abate on last day of the J

month in which application was declared | | gc may call for records from the CIT and

invalid. And proceedings shall revive | | jinect the CIT for further inquiry and
before the respective Income tax

authority as if no application was made.

investigation, as [TSC may deem necessary.

v

CIT shall furnish the report within 90 days

of receipt of communication from ITSC.

v

ITSC may dlso proceed without such report,
if report is not received within 90 days.

v

After examining the records and the report
by CIT, and after giving an opportunity of
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being heard, shdll pass an order under
section 245D(H) within 18 months from the
end of the month in which application was

made.
!

If settlement order is not passed within the
prescribed time proceedings shall abate
after the expiry of 18 months as aforesaid.
And proceedings shall revive before the
respective Income tax authority as if no
application was made.

THE ORDER OF SETTLEMENT PASSED UNDER SECTION 245D(4) SHALL

PROVIDE FOR:

No U E W

Note:
The Settlement Commission, has to consider both the material brought on record before it
by Income Tax Authority and independent examination of the evidence and material on
record.

8.

Income settled and tax thereon.

Interest under section 234A/B/C. As per Supreme Court in Anjum M. H.
Ghaswala, ITSC cannot waive/ reduce the interest under section
23UA/B/C. It can waive/reduce to the extent Chief CIT / DG can do.
Immunity from penalty and prosecution.

Levy of pendlty and filing of case of prosecution.

Manner in which tax due on settlement shall be paid.

Other matters to make settlement effective.

That the order of settlement shall be declared void if it is found that the settlement
was obtained by fraud or misrepresentation of facts. ( ITSC suo motu or even
Department can make an application later on , that settlement was
obtained by fraud or mis representation of facts )

If the settlement becomes void since it was obtained by fraud or mis representation of
facts, the income tax proceedings in respect of Assessment Years covered by
settlement shall be deemed to have been revived from the date of the application for
settlement. Notwithstanding anything contained in Income-tax Act the Income-tax
authority can complete such proceedings at any time before the expiry of 2 years from
the end of the Financial Year in which the settlement became void.
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SECTION 2uU5D(6B): RECTIFICATION OF MISTAKE APPARENT FROM

RECORD

The Settlement Commission may, with a view to rectifying any mistake apparent

from the record, amend any order passed by it under sub-section (4)-

(a) at any time within a period of six months from the end of the month in which the
order was passed; or

(b) at any time within the period of six months from the end of the month in which an
application for rectification has been made by the Principal Commissioner or the
Commissioner or the applicant, as the case may be.

Provided that no application for rectification shall be made by the Principal Commissioner
or the Commissioner or the applicant after the expiry of six months from the end of the
month in which an order under sub-section (4) is passed by the Settlement Commission.
Provided further that an amendment which has the effect of modifying the liability of
the applicant shall not be made under this sub-section unless the Settlement Commission
has given notice fo the applicant and the Principal Commissioner or Commissioner of its
intention to do so and has dllowed the applicant and the Principal Commissioner or
Commissioner an opportunity of being heard.

[llustration:
Settlement Commission passed order under section 245D(4) on1-12-2019. There is a mistake
apparent from record in the said order passed under section 245D(U).

Now the Settlement Commission:

(a)

(b)

Suo-moto can pass rectification order under section 245D(6B) rectifying the order
passed under section 245D(H) up to 30-6-2020.

Assessee and / or Commissioner of Income-tax can file an application for rectification of
mistake only up to 30-6-2020. If application for rectification is made by assessee and
/ or Commissioner of Income-tax after 30-6-2020, the Settlement Commission cannot
rectify the mistake apparent from record.

Suppose assessee/ Commissioner of Income-tax made rectification application on 10.5.2020
to rectify the order passed under section 245D(H4). Now Settlement Commission shall pass the
rectification order under section 245D(6B) up to 30-11-2020.
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10.POWERS OF ITSC

(a)
(b)
(c)

(d)

[t cannot reopen the completed proceedings.

[t can attach property. Attachment initially is for 6 months but can be extended.

I