














JUDICIAL UPDATE [FOR NOVEMBER, 2018 EXAMINATION] 

 

1. Does the Central Board of Direct Taxes (CBDT) have the power to amend legislative provisions 
through a Circular?  

Commissioner of Income-tax and Anr v. SV Gopala and Others [2017] 396 ITR 694 (SC) 

Facts: The CBDT had issued a Circular invoking the powers under Section 119 of the Income-tax Act, 1961. 
The Circular amended the provisions contained in Rule 68B of the Second Schedule to the Income-tax Act, 
1961 relating to time limit for sale of attached immovable property.  

Issue:  Does the CBDT have the power to amend legislative provisions through a Circular?  

Supreme Court’s Decision: The Supreme Court observed that the CBDT does not have the power to amend 
legislative provisions in exercise of its powers under section 119 of the Income-tax Act, 1961 by issuing a 
Circular. The High Court had held so on similar grounds.  The Supreme Court, accordingly, upheld the 
decision of the High Court quashing the circular for being ultra vires.  

 
2. Can dividend distribution tax under Section 115-O of Income-tax Act, 1961 be levied in respect of the 

dividend declared out of agricultural income? 

Union of India v. Tata Tea and Others [2017] 398 ITR 260 (SC)   

Facts of the case:  The petitioner is a tea company engaged in cultivating and processing tea in its factory 
for marketing. The cultivation of tea is an agricultural process while the processing of tea in the factory is an 
industrial process. The petitioners contend that when the company distributes dividend, it is taxed under 
Section 115-O. The tax on dividend declared by it in this case is nothing but a tax on agricultural income. The 
legislative competence for taxing agricultural income lies with the State Government and not the Central 
Government.   

Issue: Can dividend distribution tax be levied on dividend income of a tea company under section 115-O? 

Supreme Court’s Observations: As per entry 82 of List I the Union Parliament has the competence to tax 
“income other than agricultural income.” Section 115-O pertains to additional tax at the stage of distribution 
of dividend by domestic company which is covered by entry 82 in List I. When dividend is declared to be 
distributed and paid to a company’s shareholders it is not impressed with character of the source of its 
income. The Court relied on Mrs. Bacha F Guzdar v. CIT AIR 1955 SC 74 which looked into the nature of the 
dividend income in the hands of the shareholders.  Dividend is derived from the investment made in the 
company’s shares and the foundation rests on the contractual relations between the company and the 
shareholder.  

Dividend is not ‘revenue derived from land’ and hence cannot be termed as agricultural income in the hands 
of a shareholder. Hence, despite the petitioner’s company being involved in agricultural activities, in the 
shareholder’s hands, the income is only dividend and not agricultural income. 

The Calcutta High Court had upheld the vires of section 115-O but put a qualification that additional tax levied 
under section 115-O shall be only to the extent of 40% which is the taxable income of the tea company. The 
Supreme Court overturned this cap placed by the Calcutta High Court. Section 115-O is within the 
competence of the Parliament and hence, no limits can be placed on the same. 
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Supreme Court’s Decision:  When dividend is declared to be distributed and paid to a company’s 
shareholders, it is not impressed with character of the source of its income. Section 115-O is within the 
competence of the Union Parliament and therefore dividend distribution tax  can be levied in respect of the 
entire dividend declared and distributed by a tea company.  

 
3.  Is an assessee receiving refund consequent to waiver of interest under sections 234A to 234C of the 

Income-tax Act, 1961 by the Settlement Commission, also entitled to interest on such refund under 
section 244A? 

K. Lakshmansa and Co. v. Commissioner of Income-tax and Anr [2017] 399 ITR 657(SC) 

Facts of the case: The assessee had approached the Settlement Commission for waiver of interest under 
sections 234A to 234C of the Income-tax Act, 1961.  The Settlement Commission partially waived the interest 
but refused to grant interest on refund on the grounds that section 244A does not provide for payment of 
interest in such cases. Further, the Settlement Commission’s power to waive interest does not enable the 
Commission to provide for payment of interest under section 244A. 

The High Court held that since waiver of interest was at the discretion of the Settlement Commission, no right 
flowed to the assessee to claim refund as a matter of right under law. 

Issue: When refund is awarded by the Settlement Commission at its discretion under section 244A, is there 
a right to receive interest on the same? 

Supreme Court’s observations: The Supreme Court observed that the right to claim refund is automatic 
once the statutory provisions have been complied with. The statutory obligation to refund, being non-
discretionary, carries with it the right to interest. Section 244A is clear and plain – it grants a substantive right 
of interest and is not procedural.  

Under section 244A, it is enough if the refund becomes due under the Income-tax Act, 1961 in which case the 
assessee shall, subject to the provisions of that section, be entitled to receive simple interest. The expression 
“due” only means that a refund becomes due pursuant to an order under the Act which either reduces or 
waives tax or interest. It does not matter that the interest being waived is discretionary in nature;  the moment 
that discretion is exercised and refund becomes due consequently, a concomitant right to claim interest 
springs into being in favour of the assessee. 

The Supreme Court, thus, did not agree with the High Court opinion that when discretionary power has been 
exercised, no concomitant right to claim interest on refund arises in favour of the assessee. 

Supreme Court’s Decision:  Overruling the High Court Decision, the Supreme Court held that the assessee 
has a right to interest on refund under section 244A.  

4. Whether certain receipts by co-operative societies from its members (non-occupancy charges, 
transfer charges, common amenity fund charges) are exempt based on the doctrine of mutuality?   

Income-tax Officer v. Venkatesh Premises Co-operative Society Ltd.  [2018] 402 ITR 670 (SC) 
 
Supreme Court’s observations:  The doctrine of mutuality is based on the common law principle that a 
person cannot make a profit from himself. The income of a co-operative society from business is taxable 
under section 2(24)(vii) and will stand excluded based on the principle of mutuality. The essence of the 
principle of mutuality lies in the commonality of the contributors and the participants who are also the 
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beneficiaries. The contributors to the common fund must be entitled to participate in the surplus and the 
participators in the surplus are contributors to the common fund. Any surplus in the common fund shall, 
therefore, not constitute income but will only be an increase in the common fund meant to meet sudden 
eventualities.  

The Supreme Court made the following observations: 

 If for convenience, part of the transfer charges were paid by the transferee, they would not partake of the 
nature of profit. The amount is appropriated only after the transferee was inducted as a member. In the 
event of non-admission, the amount was returned. The moment the transferee was inducted as a 
member the principles of mutuality would apply.  

 Non-occupancy charges were levied by the society and were payable by a member who did not himself 
occupy the premises but let them out to a third person. The charges were utilised only for common benefit 
of facilities and amenities to the members.  

 Contribution to the common amenity fund taken from a member disposing of property was utilized for 
meeting heavy repairs to ensure hazard-free maintenance of the properties of the society which ultimately 
benefitted the members. Membership forming a class, the identity of the individual member not being 
relevant, induction into membership automatically attracted the doctrine of mutuality.   

 If a society had surplus floor space index available, it was entitled to utilise it by making fresh construction 
in accordance with law. Naturally, such additional construction would entail extra maintenance charges. 
If the society first inducted new members who were required to contribute to the common fund for availing 
of the common facilities, and then granted only occupancy rights to them by draw of lots, the ownership 
remaining with the society, the receipts could not be bifurcated into two segments of receipt and costs, 
so as to hold the former to be outside the purview of mutuality classifying it as income of the society with 
commerciality.  

Supreme Court’s Decision:  The doctrine of mutuality, is based on the common law principle that a person 
cannot make a profit from himself. Accordingly, the transfer charges, non-occupancy charges common 
amenity fund charges and other charges are exempt owing to application of the doctrine of mutuality. 

5. Whether technical fee paid under a technical collaboration agreement for setting up a joint venture 
company in India is to be treated as revenue or capital expenditure, where, upon termination of the 
agreement, the joint venture would come to an end? 

Honda Siel Cars India Ltd. v. CIT [2017] 395 ITR 713 (SC) 

Facts of the case:  The assessee, Honda Siel Cars India Ltd., is a joint venture company between Honda 
Motors, a Japanese company and Siel Ltd., an Indian company. The assessee and Honda Motors entered 
into a technical collaboration agreement (TCA) on May 21, 1996 under which a technical fee of 30.5 million 
USD was payable by the assessee in five equal instalments on a yearly basis. Under the agreement, TCA 
Honda Motors had to provide manufacturing facilities, know-how, technical information, information regarding 
intellectual property rights to the assessee which the assessee was entitled to exploit only as a licensee, 
without any proprietary rights. The assessee treated the technical fees as revenue while the Revenue 
authorities contended that it is capital in nature.  

Issue: Whether the technical fee of 30.5 million USD payable by the assessee is in the nature of revenue 
expenditure or capital expenditure? 
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specific disallowances, relating to the business activity against which the Chapter VI-A deduction has 
been claimed, result in enhancement of the profits of the eligible business, and that deduction under 
Chapter VI-A is admissible on the profits so enhanced on account of such disallowance. 

19. Can the notified ICDSs be stated as ultra vires, to the extent they are in contravention with the 
provisions of the Income-tax Act, 1961 and/or settled judicial precedents? 

Chamber of Tax Consultants and Anr v. Union of India W.P.(C) 5595/2017 & CM APL 23467/2017 

Facts of the case: In this case, the petitioners filed a writ petition challenging the constitutional validity 
of the ten Income Computation and Disclosure Standards (ICDSs) notified by the Central Government 
vide Notification dated 29th September 2016, Circular No. 10/2017 dated 23rd March 2017 containing 
25 FAQs relating to the said ICDS and amendment to section 145. The ten ICDS standards are to be 
followed by all assessees (other than an individual or HUF who is not required to get his accounts of the 
previous year audited in accordance with the provisions of section 44AB) following the mercantile system 
of accounting, for the purposes of computation of income chargeable to tax under the head of ‘Profits 
and gains from business and profession’ and ‘Income from other sources’ from A.Y.2017-18.  

The petitioners argued that the consequence of notification of  ICDSs is that the concerned assessees 
have to maintain a parallel set of books of accounts. They also argued that the ICDSs are contrary to 
provisions of Income-tax Act, 1961 and several judgments of the High Court and Supreme Court.  

Issue:  Can the notified ICDSs be stated as ultra vires, since they are contrary to the Income-tax Act, 
1961 and settled judicial precedents? 

High Court’s Observations:  On this issue, the Delhi High Court made the following observations - 

 Section 145(2) empowers the Central Government to notify ICDSs to be followed by any class  of 
assessees or any class of income. However, section 145(2) has to be read down to restrict power of 
Central Government to notify ICDSs that do not seek to override binding judicial precedents or 
provisions of Income-tax Act, 1961. The power to enact a validation law is an essential legislative 
power that can be exercised, in the context of the Act, only by the Parliament and not by the 
Executive. In case of a conflict between ICDS and provisions of Income-tax Act, 1961 and settled 
judicial precedents, the latter would prevail.  

 ICDS I which does away with the concept of 'prudence' is contrary to the Act and binding judicial 
precedents and is, therefore, unsustainable in law. 

 ICDS II pertaining to valuation of inventories eliminates distinction between a continuing partnership 
business after dissolution from one which is discontinued upon dissolution. This is contrary to the 
Supreme Court’s judgment in Shakti Trading Co. (2001) 250 ITR 871 (SC). It fails to acknowledge 
that the valuation of inventory at market value upon settlement of accounts of the outgoing partner 
is distinct from valuation of the inventory in the books of the business which is continuing. ICDS II is 
thus, ultra vires the Act. 

 The treatment to retention money under Paragraph 10(a) in ICDS-III will have to be determined on 
a case to case basis by applying settled principles of accrual of income. ICDS-III seeks to bring to 
tax the retention money, the receipt of which is uncertain/conditional, at the earliest possible stage, 
irrespective of the facts. Hence, to that extent para 10 (a) of ICDS III is ultra vires. 
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 Para 12 of ICDS III read with para 5 of ICDS IX, dealing with borrowing costs, makes it clear that no 
incidental income can be reduced from borrowing cost. This is contrary to the decision of the 
Supreme Court in CIT v. Bokaro Steel Limited (1999) 236 ITR 315. 

 Para 5 of ICDS-IV requires an assessee to recognize income from export incentive in the year of 
making of the claim if there is 'reasonable certainty' of its ultimate collection. This is contrary to the 
decision of the Supreme Court in Excel Industries (2015) 358 ITR 295, and is, therefore, ultra vires. 

 As far as para 6 of ICDS IV is concerned, the proportionate completion method as well as the contract 
completion method have been recognized as a valid method of accounting under the mercantile 
system of accounting by the Supreme Court in CIT v. Bilhari Investment Pvt. Ltd. (2008) 299 ITR 1 
(SC). Therefore, to the extent that para 6 of ICDS IV permits only one of the methods, i.e., 
proportionate completion method, it is contrary to the above decisions and thus, ultra vires. 

 Para 8 (1) of ICDS-IV is not ultra vires the Income-tax Act, 1961 or judicial precedents. It is valid.  

 ICDS VI which states that marked to market loss/gain in case of foreign currency derivatives held for 
trading or speculation purposes are not to be allowed, is not in consonance with the ratio laid down 
by the Supreme Court in Sutlej Cotton Mills Limited v. CIT (1979) 116 ITR 1 (SC), insofar as it relates 
to marked to market loss arising out of forward exchange contracts held for trading or speculation 
purposes. It is, therefore, ultra vires the Act. 

 ICDS VII which provides that recognition of government grants cannot be postponed beyond the 
date of actual receipt, is in conflict with the accrual system of accounting. To that extent it is ultra 
vires the Act. 

 ICDS VIII pertains to valuation of securities. For those entities not governed by the RBI to whom Part 
A of ICDS VIII is applicable, the accounting prescribed by the AS has to be followed which is different 
from the ICDS. The Preamble to the ICDS stated that the standards were not meant for the purpose 
of maintenance of books of accounts. However, such entities will now be required to maintain 
separate records for income tax purposes for every year since the closing value of the securities 
would be valued separately for income tax purposes and for accounting purposes. To this extent 
Part A of ICDS VIII is ultra vires the Act. 

 To the extent the specific ICDS are ultra vires, the impugned notification 29th September 2016 and 
Circular No. 10/2017 are also ultra vires.  

High Court’s Decision:  To the extent the specific ICDS are contrary to relevant provisions of the 
Income-tax Act, 1961 and binding judicial precedents, they are ultra vires the Act.  

Note -  The above Delhi High Court ruling has been reported to help students appreciate that the 
power to enact a validation law is an essential legislative power that can be exercised, in the context 
of the Act, only by the Parliament and not by the Executive.  Accordingly, to the extent the notified 
ICDSs are found to be in contravention of the Act or settled judicial precedents, they would be ultra 
vires.  It is noteworthy that the Finance Act, 2018 has, however, retrospectively inserted/amended 
certain provisions in the Income-tax Act, 1961 with effect from A.Y. 2017-18 to bring certainty in the 
wake of this judicial pronouncement. Consequent to these new/amended provisions incorporated in 
the Income-tax Act, 1961 itself, the notified ICDSs are required to be complied with by the taxpayers.  
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PAPER 7: DIRECT TAX LAWS  

SECTION – A: STATUTORY UPDATE 
The direct tax laws, as amended by the Finance Act, 2017, including significant notifications/ 
circulars issued upto 30th April, 2018 are applicable for November, 2018 examination. The 
relevant assessment year for November, 2018 examination is A.Y.2018-19. The significant 
notifications/circulars issued upto 30th April, 2018, relevant for November, 2018 examination 
but not covered in the August 2017 edition of the Study Material, are given hereunder.   

STUDY MATERIAL MODULE - 1 

CHAPTER 1: BASIC CONCEPTS 

Clarification regarding attaining prescribed age of 60 years/80 years on 31st March 
itself, in case of senior/very senior citizens whose date of birth falls on 1st April 
[Circular No. 28/2016, dated 27.07.2016] 
An individual who is resident in India and of the age of 60 years or more (senior citizen) and 
80 years or more (very senior citizen) is eligible for a higher basic exemption limit of  
` 3,00,000 and ` 5,00,000, respectively. 
The contentious issue is regarding the attainment of the aforesaid qualifying ages for availing 
higher basic exemption limit in cases of the persons whose date of birth falls on 1st April of 
calendar year. In other words, the broader question under consideration is whether a person 
born on 1st April of a particular year can be said to have completed a particular age on 31st 
March, on the preceding day of his/her birthday, or on 1st April itself of that year. 
The Supreme Court had an occasion to consider a similar issue in the case of Prabhu Dayal 
Sesma vs. State of Rajasthan &, another 1986, AIR, 1948 wherein it has dealt with on the 
general rules to be followed for calculating the age of the person. The Apex Court observed 
that while counting the age of the person, whole of the day should be reckoned and it starts 
from 12 o’clock in the midnight and he attains the specified age on the day preceding, the 
anniversary of his birthday. In the absence of any express provision, it is well settled that any 
specified age in law is to be computed as having been attained on the day preceding the 
anniversary of the birthday. 
The CBDT has, vide this Circular, clarified that a person born on 1st April would be considered 
to have attained a particular age on 31st March, the day preceding the anniversary of his 
birthday. In particular, the question of attainment of age of eligibility for being considered a 
senior/very senior citizen would be decided on the basis of above criteria.  
Therefore, a resident individual whose 60th birthday falls on 1st April, 2018, would be treated 
as having attained the age of 60 years in the P.Y.2017-18, and would be eligible for higher 
basic exemption limit of ` 3 lakh in computing his tax liability for A.Y.2018-19.  Likewise, a 
resident individual whose 80th birthday falls on 1st April, 2018, would be treated as having 
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HR functions, IT infrastructure and network platforms, Supply chain functions, Routine banking 
operational procedures, and not being specific to any entity or group of entities per se; it 
would, in itself, not constitute a case of BoD of companies standing aside and such activities 
of Regional Headquarter in India alone will not be a basis for establishment of PoEM for such 
subsidiaries/ group companies. 
It is further mentioned in the said Circular that the provisions of General Anti-Avoidance Rule 
contained in Chapter X-A of the Income-tax Act, 1961 may get triggered in such cases where 
the above clarification is found to be used for abusive/ aggressive tax planning. 
Clarification on applicability of section 9(1)(i) relating to indirect transfer in case of 
redemption of share or interest outside India [Circular No. 28/2017, dated 7-11-2017]  
Section 9(1)(i) provides that all income accruing or arising, whether directly or indirectly, 
through or from any business connection in India, or through or from any property in India, or 
through or from any asset or source of income in India or through the transfer of a capital 
asset situate in India, shall be deemed to accrue or arise in India.  
Explanation 5 to section 9(1)(i), clarifies that an asset or a capital asset being any share or 
interest in a company or entity registered or incorporated outside India shall be deemed to be 
and shall always be deemed to have been situated in India, if the share or interest derives, 
directly or indirectly, its value substantially from the assets located in India. 
Concerns were raised by investment funds, including private equity funds and venture capital 
funds that on account of the extant indirect transfer provisions in the Act, non-resident 
investment funds investing in India, which are set up as multi-tier investment structures, suffer 
multiple taxation of the same income at the time of subsequent redemption or buyback.  
However, in respect of investments in Category I and II FPIs by non-residents, which are 
already exempted from indirect transfer provisions through insertion of second proviso to 
Explanation 5 to section 9(1)(i) by the Finance Act, 2017 with effect from 1.4.2015, such 
multiple taxation will not take place.  In other cases, such taxability arises firstly at the level of 
the fund in India on its short-term capital gain/business income and then at every upper level 
of investment in the fund chain on subsequent redemption or buyback. The CBDT has 
received representations to exclude investors above the level of the direct investor who is 
already chargeable to tax in India on such income from the ambit of indirect transfer provisions 
of the Act. 
In order to address this concern, the CBDT has, vide this Circular, clarified that the provisions 
of section 9(1)(i) read with Explanation 5, shall not apply in respect of income accruing or 
arising to a non-resident on account of redemption or buyback of its share or interest held 
indirectly (i.e. through upstream entities registered or incorporated outside India) in the 
specified funds (namely, investment funds, venture capital company and venture capital funds) 
if such income accrues or arises from or in consequence of transfer of shares or securities 
held in India by the specified funds and such income is chargeable to tax in India.  
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However, the above benefit shall be applicable only in those cases where the proceeds of 
redemption or buyback arising to the non-resident do not exceed the pro-rata share of the 
non-resident in the total consideration realized by the specified funds from the said transfer of 
shares or securities in India. It is further clarified that a non-resident investing directly in the 
specified funds shall continue to be taxed as per the extant provisions of the Act. 

CHAPTER 6: PROFITS AND GAINS OF BUSINESS OR PROFESSION 

Lease rent from letting out buildings/developed space along with other amenities in an 
Industrial Park /SEZ - to be treated as business income [Circular No. 16/2017, dated 
25.04.2017]  
The issue whether income arising from letting out of premises/developed space along with 
other amenities in an Industrial Park/SEZ is to be charged under head 'Profits and Gains of 
Business' or under the head 'Income from House Property' has been subject matter of 
litigation in recent years. Assessees claim the letting out as business activity, the income 
arising from which to be charged to tax under the head 'Profits and Gains of Business', 
whereas the Assessing Officers hold it to be chargeable under the head 'Income from House 
Property'. 
The CBDT has considered the matter. Income from the Industrial Parks/SEZ established 
under various schemes framed and notified under section 80-IA(4)(iii) is liable to be treated as 
income from business provided the conditions prescribed under the schemes are met. 
In the case of Velankani Information Systems Pvt Ltd (NJRS Citation [2013-LL-0402-44]), the 
Karnataka High Court observed that any other interpretation would defeat the object of section 
80-IA and Government schemes for development of Industrial Parks in the country. SLPs filed 
in this case by the Department have been dismissed by the Supreme Court. 
In a subsequent judgment dated 30.04.2014 in ITA No. 76 & 78/2012 in the case of CIT v. 
Information Technology Park Ltd. (NJRS Citation [2014-LL-0430-141], the Karnataka High 
Court has reaffirmed its earlier views. It has held that, since the assessee-company was 
engaged in the business of developing, operating and maintaining an Industrial Park and 
providing infrastructure facilities to different companies as its business, the lease rent received 
by the assessee from letting out buildings along with other amenities in a software technology 
park would be chargeable to tax under the head "Profits and gains of business or profession" 
and not under the head "Income from house property". The judgment has been accepted by 
the CBDT. 
In view of the above, it is now a settled position that in the case of an undertaking which 
develops, develops and operates or maintains and operates an industrial park/SEZ notified in 
accordance with the scheme framed and notified by the Government, the income from letting 
out of premises/developed space along with other facilities in an industrial park/SEZ is to be 
charged to tax under the head 'Profits and Gains of Business'. 
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Applicability of income-tax provisions under section 40A(3), section  269ST and Rule 
114B to cash sale of agricultural produce by cultivators/agriculturists to traders 
[Circular No. 27/2017, dated 3-11-2017]  
The provisions of section 40A(3) provide for the disallowance of expenditure exceeding 
` 10,000 made otherwise than by an account payee cheque/draft or use of electronic clearing 
system through a bank account. However, Rule 6DD carves out certain exceptions from 
application of the provisions of section 40A(3) in some specific cases and circumstances, 
which inter alia, include payments made for purchase of agricultural produce to the cultivators 
of such produce. Therefore, no disallowance under section 40A(3) can be made if the trader 
makes cash purchases of agricultural produce from the cultivator. 
Further, section 269ST, subject to certain exceptions, prohibits receipt of ` 2 lakh or more, 
otherwise than by an account payee cheque/draft or by use of electronic clearing system 
through a bank account from a person in a day or in respect of a single transaction or in 
respect of transactions relating to an event or occasion from a person. Therefore, any cash 
sale of an amount of ` 2 lakh or more by a cultivator of agricultural produce is prohibited 
under section 269ST. 
Furthermore, the provisions relating to quoting of PAN or furnishing of Form No. 60 under 
Rule 114B do not apply to the sale transaction of ` 2 lakh or less. 
In view of the above, it is clarified by the CBDT that cash sale of the agricultural produce by its 
cultivator to the trader for an amount less than ` 2 lakh will not - 
(a) result in any disallowance of expenditure under section 40A(3) in the case of trader. 
(b)    attract prohibition under section 269ST in the case of the cultivator; and 
(c)    require the cultivator to quote his PAN/ or furnish Form No. 60. 

CHAPTER 7: CAPITAL GAINS 

Long-term specified asset notified for the purpose of claiming exemption under section 
54EC [Notification No. 47/2017, dated 08.06.2017 and Notification No. 79/2017, dated 
08.08.2017]  
Section 54EC provides exemption from chargeability of capital gain from the transfer of a long-
term capital assets where the assessee has invested the whole or any part of the capital gain 
in a long-term specified asset. As per clause (ba) of Explanation to section 54EC “long term 
specified asset” means any bond redeemable after three years and issued on or after 
01.04.07 by the National Highways Authority of India (NHAI) or by the Rural Electrification 
Corporation Limited (RECL) or any other bond notified by the Central Government in this 
behalf. 
Accordingly, the Central Government has, vide these notifications, notified any bond 
redeemable after three years and issued by the Power Finance Corporation Limited on or 
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The Hon'ble Supreme Court in its judgment dated 9.3.2016 in the case of Meghalaya Steels 
Ltd and other cases has held that the subsidies of transport, power and interest given by the 
Government to the Industrial Undertaking are receipts which have been reimbursed for 
elements of cost relating to manufacture/sale of the products. Thus, there is a direct nexus 
between profit and gains of the industrial undertaking/business and reimbursement of such 
business subsidies. Accordingly, such subsidies are part of profits and gains of business 
derived from the Industrial Undertaking and are not to be included under the head 'Income 
from other sources'. Therefore, deduction is admissible under section 80-1B/80-IC of the Act 
on such revenue receipts derived from the Industrial Undertaking. 
In view of the above, the CBDT has clarified that revenue subsidies received from the 
Government towards reimbursement of cost of production/manufacture or for sale of the 
manufactured goods are part of profits and gains of business derived from the Industrial 
Undertaking/eligible business, and are thus, admissible for applicable deduction under 
Chapter VI-A of the Income-tax Act, 1961. 
Contributory Health Service Scheme notified for the purpose of section 80D 
[Notification No. 9 /2018 dated 16-2-2018] 
Under section 80D, a deduction to the extent of ` 25,000 (` 30,000, in case of resident senior 
citizens) is allowed in respect of premium paid to effect or keep in force an insurance on the 
health of self, spouse and dependent children or any contribution made to the Central 
Government Health Scheme or such other health scheme as may be notified by the Central 
Government. 
Accordingly, the Central Government has, vide this notification, notified the Contributory 
Health Service Scheme of the Department of Atomic Energy, contribution to which would 
qualify for deduction under section 80D. 

CHAPTER 12: ASSESSMENT OF VARIOUS ENTITIES 

Relaxation in the provisions relating to levy of Minimum Alternate Tax (MAT) in case of 
companies against whom an application for corporate insolvency resolution process 
has been admitted under the Insolvency and Bankruptcy Code, 2016 [Press Release, 
dated 6-1-2018]  
The existing provisions of section 115JB, inter alia, provide, that, for the purposes of levy of 
Minimum Alternate Tax (MAT) in case of a company, the amount of loss brought forward or 
unabsorbed depreciation, whichever is less as per books of account shall be reduced from the 
book profit. 
In this regard, the CBDT has received representations from various stakeholders that the 
companies against whom an application for corporate insolvency resolution process has been 
admitted by the Adjudicating Authority under section 7 or section 9 or section 10 of the 
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Insolvency and Bankruptcy Code, 2016, are facing hardship due to restriction in allowance of 
brought forward loss for computation of book profit under section 115JB. 
With a view to minimize the genuine hardship faced by such companies, with effect from 
Assessment Year 2018-19 (i.e. Financial Year 2017-18), in case of a company, against whom 
an application for corporate insolvency resolution process has been admitted by the 
Adjudicating Authority under section 7 or section 9 or section 10 of the IBC, the amount of 
total loss brought forward (including unabsorbed depreciation) shall be allowed to be reduced 
from the book profit for the purposes of levy of MAT under section 115JB. 

STUDY MATERIAL MODULE - 3 

CHAPTER 15: DEDUCTION, COLLECTION AND RECOVERY OF TAX 

Deduction of tax at source on interest income accrued to minor child, where both the 
parents have deceased [Notification No. 05/2017, dated 29.05.2017] 
Under Rule 31A(5) of the Income-tax Rules, 1962, the Director General of Income-tax 
(Systems) is authorized to specify the procedures, formats and standards for the purposes of 
furnishing and verification of, inter alia, the statements and shall be responsible for the day-to-
day administration in relation to furnishing and verification of the statements in the manner so 
specified. 

The Principal Director General of Income-tax (Systems) has, in exercise of the powers 
delegated by the CBDT under Rule 31A(5),  specified that in case of minors where both the 
parents have deceased, TDS on the interest income accrued to the minor is required to be 
deducted and reported against PAN of the minor child unless a declaration is filed under Rule 
37BA(2) that credit for tax deducted has to be given to another person. 
Deduction of tax at source on interest on deposits made under Capital Gains Accounts 
Scheme, 1988 where depositor has deceased - Notification No. 08/2017, dated 
13.09.2017 
The Principal Director General of Income-tax (Systems) has, in exercise of the powers 
delegated by the CBDT under Rule 31A(5), vide this notification, specified that in case of 
deposits under the Capital Gains Accounts Scheme, 1988 where the depositor has deceased: 
(i)  TDS on the interest income accrued for and upto the period of death of the depositor is 

required to be deducted and reported against PAN of the depositor, and 
(ii)  TDS on the interest income accrued for the period after death of the depositor is required 

to be deducted and reported against PAN of the legal heir,  
unless a declaration is filed under Rule 37BA(2) that credit for tax deducted has to be given to 
another person. 
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Accordingly, the Central Government has, vide this notification effective from 01.07.2017, 
notified that the provisions of section 139AA relating to quoting of Aadhar Number would not 
apply to an individual who does not possess the Aadhar number or Enrolment ID and is: 
(i)  residing in the States of Assam, Jammu & Kashmir and Meghalaya; 
(ii)  a non-resident as per Income-tax Act, 1961; 
(iii)  of the age of 80 years or more at any time during the previous year; 
(iv)  not a citizen of India. 
Income Tax Return Forms notified for Assessment Year 2018-19 [Notification No. 
16/2018, dated 3-4-2018] 
The CBDT has notified Income-tax Return Forms (ITR Forms) for the Assessment Year  
2018-19 vide this Notification. The ITR Forms and its applicability have been detailed below: 

ITR 
Form No 

Applicability 

1 A one page simplified ITR 1 (SAHAJ) can be filed by an individual who is 
resident other than not ordinarily resident, having income from salaries, 
one house property, income from other sources (interest etc.). and having total 
income upto ` 50 lakh.  

2 Individuals and HUFs having not having income from business or profession 
shall be eligible to file ITR 2.   

3 Individuals and HUFs having income under the head “Profits and gains of 
business or profession” have to file ITR 3. 

4 ITR 4 (SUGAM) can be used by eligible assessees having presumptive income 
from business or profession.  Thus, eligible assessees having only 
presumptive income under section 44AD, 44ADA or 44AE, under the head 
“Profits and gains of business or profession” have to file return in ITR 4.  In 
addition, they may have salary income, income from house property and 
income from other sources (excluding winnings from lottery and income from 
race horses, income taxable under section 115BBDA and income of the nature 
referred to in section 115BBE). Any person having agricultural income in 
excess of ` 5,000 cannot use ITR 4. Further, a person claiming relief of foreign 
tax paid under section 90, 90A or 91 cannot use this form.  Also, this form 
cannot be used by a resident having any asset (including financial interest in 
any entity) located outside India or signing authority in any account located 
outside India and by a resident having income from any source outside India. 

5 ITR 5 can be used by persons other than individual, HUF, company and 
person filing  Form ITR 7.  

© The Institute of Chartered Accountants of India



 PAPER – 7 : DIRECT TAX LAWS 15 

 

6 ITR 6 can be used by companies other than companies claiming exemption 
under section 11.  

7 ITR 7 can be used by persons including companies required to furnish return 
under sections 139(4A) or 139(4B) or 139(4C) or 139(4D) or 139(4E) or 
139(4F).  

All these ITR Forms are to be filed electronically. However, where return is furnished in ITR 
Form-1 (SAHAJ) or ITR-4 (SUGAM), the following persons have an option to file return in 
paper form: 
(i)    an Individual of the age of 80 years or more at any time during the previous year; or 
(ii)  an Individual or HUF whose income does not exceed five lakh rupees and who has not 

claimed any refund in the Return of Income. 
Amendments to the Tax Return Preparer Scheme, 2006 as notified u/s 139B 
[Notification No. 4/2018, dated 19-01-2018] 
Section 139B provides that for the purpose of enabling any specified class or classes of 
persons in preparing and furnishing returns of income, the CBDT may, without prejudice to the 
provisions of section 139, frame a Scheme, by notification in the Official Gazette, providing 
that such persons may furnish their returns of income through a Tax Return Preparer (TRP) 
authorised to act as such under the Scheme.  
Accordingly, vide Notification No 358/2006 dated 28.11.2006, the CBDT had notified the “Tax 
Return Preparer Scheme, 2006”. Later on, the said scheme was amended vide Notification No 
84/2010 dated 22.11.2010. Vide this notification, the said scheme is further amended so as to 
widen the scope of the Scheme.  The amended portion is given in bold italics in the second 
column below: 

Particulars Contents 
Applicability of 
the scheme 

The scheme is applicable to all eligible persons. 

Eligible person Any person being an individual or a Hindu undivided family. 
Tax Return 
Preparer 

Any individual who has been issued a "Tax Return Preparer 
Certificate" and a "unique identification number" under this Scheme by 
the Partner Organisation to carry on the profession of preparing the 
returns of income in accordance with the Scheme. 
However, the following person are not entitled to act as TRP: 
(i) any officer of a scheduled bank with which the assessee 

maintains a current account or has other regular dealings. 
(ii) any legal practitioner who is entitled to practice in any civil court 

in India. 
(iii) an accountant. 
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Educational 
qualification for 
Tax Return 
Preparers 

An individual, who holds a bachelor degree from a recognised 
Indian University or institution, or has passed the intermediate 
level examination conducted by the Institute of Chartered 
Accountants of India or the Institute of Company Secretaries of 
India or the Institute of Cost Accountants of India, shall be 
eligible to act as TRP. 

Preparation of 
and furnishing 
the Return of 
Income by the 
Tax Return 
Preparer 

An eligible person may, at his option, furnish his return of income u/s 
139 for any assessment year after getting it prepared through a TRP: 
However, the following eligible persons (an individual or a HUF) 
cannot furnish a return of income for an assessment year through a 
TRP: 
(i) who is carrying out business or profession during the previous 

year and accounts of the business or profession for that previous 
year are required to be audited under section 44AB or under any 
other law for the time being in force; or 

(ii) who is not a resident in India during the previous year. 
An eligible person cannot furnish a revised return of income for any 
assessment year through a TRP unless he has furnished the original 
return of income for that assessment year through such or any other 
TRP. 
Further, a return of income which is required to be furnished in 
response to a notice under section 142(1)(i) or under section 148 or 
under section 153A cannot be prepared or furnished through a TRP. 

 
CHAPTER 18: APPEALS AND REVISIONS 

Notification No. SO 1696(E) [F.No.A.-50050/9/2016-Ad1C(CESTAT) Pt. I], dated 
26.05.2017  

Part XIV of Chapter VI to the Finance Act, 2017 contains amendments to certain Acts to 
provide for merger of tribunals and other authorities and conditions of service of chairpersons, 
members, etc. Section 184 of the Finance Act, 2017 lays down the qualifications, appointment, 
term and conditions of service, salary and allowances, etc., of Chairperson, Vice Chairperson 
and Members, etc., of the Tribunal, Appellate Tribunal and other Authorities. 
Section 252A has been inserted in the Income-tax Act, 1961 to provide that the qualifications, 
appointment, term of office, salaries and allowances, resignation, removal and the other terms 
and conditions of service of the President, Vice-President and other Members of the Appellate 
Tribunal appointed after the commencement of Part XIV of Chapter VI of the Finance Act, 
2017 would be governed by the provisions of section 184 of that Finance Act, 2017. 
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