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Issue :

The issue under consideration is whether the Assessing Officer’s omission to issue

notice under section 143(2) is a defect not curable under section 292BB in spite of

participation by the assessee in assessment proceedings.

Court’s observation :

According to section 292BB, if the assessee had participated in the proceedings, by

way of legal fiction, notice issued would be deemed to be valid even if there be

Violations of provisions in the said section. Scope of provision is to make service

of notice having certain limitations to be proper and valid if there was necessary

participation on the part of the assessee. It is, however, to be noted that the section

does not save complete absence of issue of notice. For section 292BB to apply, the

notice must have been issued by the Department. It is only the limitation in the

manner of service of notice that the section seeks to cure. The section is not

Intended to cure complete absence of notice itself.

Conclusion :

The Supreme Court held that non-issuance of notice under section 143(2) is not a

curable defect under section 292BB inspite of participation by the assessee in

assessment proceedings.

Student’s remarks:
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Issue :

Whether issue of notice by the Assessing Officer in the name of the amalgamating

Company, after such company has amalgamated with another company

and after he has been so informed of such amalgamation, is a defect curable 

under section 292B? Would participation of the amalgamated

company, in the assessment proceedings operate as an contrary against law?

Court’s observation :

The consequence of approval of the scheme of amalgamation u/s 394 of

the Companies Act, 1956 is that amalgamating company ceased to exist. It could

not, thereafter, be regarded as a person u/s 2(31) against which assessment

proceedings could be initiated or an order of assessment could be made. Notice

u/s 143(2) was issued to the amalgamating company prior to the date 

on which the jurisdictional notice under section 143(2) was issued, 

the scheme of amalgamation had been approved by the High Court under the

Companies Act, 1956 & same had also been informed to the Assessing Officer.

Conclusion :

Despite the fact that AO was informed of amalgamating-company having ceased

to exist as a result of the approved scheme of amalgamation, the jurisdictional 

notice was issued in name of the amalgamating company. The basis on which

jurisdiction was invoked was fundamentally at odds with legal principle

that the amalgamating entity ceases to exist upon the approved scheme of

amalgamation. The Supreme Court, accordingly, held that initiation of assessment

proceedings on a non-existent entity was void-ab-initio and participation

in the proceedings by the appellant-amalgamated company in the

circumstances cannot operate as an estoppel against law.

Student’s remarks:
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Issue :

The High Court, without itself framing the substantial question of law at the time of

admission of appeal, issued notices, heard both the parties and decided the appeal

affirming the order of the Tribunal based on the questions raised by appellant.

The issue under consideration is whether the High Court was justified in not

formulating the substantial question of law as required u/s 260A(3) and adjudicating

merely on the questions put forth by the appellant under section 260A(2)(c)

Court’s observation :

The Apex Court noted that there lies a distinction between questions proposed by

appellant for admission of  appeal to the High Court and the questions framed

by  High Court. The questions, which are proposed by the appellant, fall under

section 260A(2)(c) whereas questions framed by the High Court fall u/s 260A(3)

Section 260A(4) provides that the appeal is to be heard on merits only on

questions formulated by the High Court u/s 260A(3). In other words, 

appeal is heard only on questions formulated by the High Court and not on

questions proposed by the appellant.

In case if HC is of view that the appeal did not involve any substantial

question of law, it should have recorded a categorical finding to that effect that

questions proposed by appellant either do not arise in the case or/and are not

substantial questions of law so as to attract the rigour of sec 260A for its admission

and accordingly, should have dismissed the appeal in limine. However, this was not

done in this case. Instead, the appeal was heard only on the questions urged by the

appellant u/s 260A(2)(c). The High Court, therefore, did not decide the appeal in

conformity with the mandatory procedure prescribed in section 260A.

Conclusion :

The Supreme Court held it to be just and proper to remand the case to the High Court

for deciding the appeal afresh, on merits of the case in accordance with procedure

prescribed in section 260A.

Student’s remarks:
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Issue :

Assessee who has set up a new industrial undertaking and availed deduction

@100% of profits under section 80-IC(3) for the first 5 years, be eligible to claim

deduction@100% of profits once again on having undertaken “substantial expansion”

thereof, for the period remaining out of 10 years?

Court’s observation :

The Apex Court noted that as per the definition of “initial assessment year”, the

first two events i.e., the previous year in which the undertaking or the enterprise

begins to manufacture or produce article or things; or commences operation are

relatable to new units, whereas third incident i.e., completes substantial expansion, 

would occur in respect of existing units. The benefit of section 80-IC is, thus, 

admissible not only when an undertaking or enterprise sets up new unit and starts

manufacturing or producing article or things. The advantage of this provision also

accrues to existing units, if they carry out "substantial expansion" of their units by

investing required capital, in the assessment year relevant to the previous year.

The Apex Court also observed that various provisions of sec 80-IC should be

read conjointly, i.e., sub-sec (2)(a)(ii), sub-sec (3)(ii), sub-sec (6) and

sub-sec (8)(v) & (ix). Sub-sec (3) enumerates the deduction, as being 100%

of profits and gains for the first 5 initial AYs commencing with initial

assessment year & thereafter 25% (or 30% where assessee is a co) of the

profits and gains. The deduction at 25% for next 5 years in on assumption that

new unit remains static in so far as expansion thereof is concerned. However, the 

moment “substantial expansion” takes place, another "initial AY" gets

triggered. New event entitles that unit to start getting deduction at 100% of 

profits and gains. At the same time, new period of 10 years does not start, on a/c

of cap under sub-sec (6) of section 80-IC. Thus, the total period for which

deduction can be allowed is capped at 10 years, however, there is no cap on

quantum.

Conclusion :

The Apex Court held that an undertaking or an enterprise which had set up a
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new unit of the nature mentioned in section 80-IC(2)(a)(ii), would be entitled to

deduction  at the rate of 100% of the profits and gains for five assessment years

commencing with the "initial AY". For the next five years, the admissible

deduction would be 25% or 30%, as the case may be, of the profits and gains. 

However, in case substantial expansion is carried out as defined in sec 80-IC(8)(ix)

by such an undertaking or enterprise, within aforesaid period of 10 years, said

PY in which the substantial expansion is undertaken would become "initial

assessment year", and from that AY the assessee shall be entitled to 100%

deductions of the profits and gains. Such deduction, however, would be for

the period remaining out of 10 years, as provided in section 80-IC(6).

Student’s remarks:
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Issue :

The issue under consideration is whether the Appellate Tribunal has the power

under section 254(1) to pass an order directing CIT to grant registration under

section 12AA or should it remand the case to the CIT for deciding the matter afresh.

Court’s observation :

A perusal of section 254 shows that the Appellate Tribunal has the power to pass

such orders, as it thinks fit. The powers under section 254 is to be read along

with other provisions of the Act. Section 12AA requires satisfaction about the

genuineness of the activities and the object(s) of a trust by the CIT before its

registration.

Case where the Appellate Tribunal can direct registration of the trust without

remand to the CIT

The High Court opined that the Tribunal can pass an order directing the CIT to

grant registration, considering the specific facts of the case, where 

1. the CIT has refused to accept the application for registration of trust after

recording its finding , on the basis of the material on record before him, that

the activities and object(s) of the trust are not genuine; and

2. the Appellate Tribunal, on the basis of the same material on record, comes to

the conclusion that the order of the CIT is perverse since it has been passed

ignoring, misconstruing or misinterpreting such evidence.

In such a case, the Appellate Tribunal can direct registration of the trust without

remanding the matter to the CIT, since such remand would be an empty

formality as the CIT cannot go against the conclusion arrived at and recorded

by the Appellate Tribunal.

In view of the unfettered power of the Appellate Tribunal in terms of section 254(1), 

the Tribunal can very well record its satisfaction on the genuineness of the activities

and object(s) of the trust and direct registration of the trust without remand of

case to the CIT, in case such satisfaction is recorded on the basis of documents

and material already available on record at the stage of examination by the

CIT.
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Cases where the Appellate Tribunal has to remand the case to the CIT 

In following cases, however, Appellate Tribunal has to remand the case to CIT

1. Where the Appellate Tribunal records such satisfaction on the basis of material or

documentary evidence which was not available before the CIT while exercising

his powers under section 12AA; and

2. Where the CIT rejects the application on a technical ground without recording

its opinion on facts or genuineness of the activities and object(s) of the trust

and such decision is overturned by the Appellate Tribunal, the case has to be

remanded to the CIT for recording satisfaction in terms of section 12AA.

The onus on the Appellate Tribunal to remand the matter in cases indicated

hereinabove is in view of the strict interpretation of the powers of the CIT

under section 12AA; if the Appellate Tribunal is given wide powers to direct

registration of trust in all or any circumstance, it would render the provisions of

section 12AA ineffective, which again cannot be the intention of the Legislature.

Conclusion :

The High Court held that the Appellate Tribunal while hearing an appeal u/s

254(1) in a matter where registration u/s 12AA has been denied by CIT, 

can itself pass an order directing CIT to grant registration, only in case Tribunal

disagrees with opinion of the CIT as regards genuineness of the activities and

object(s) of the trust, on the basis of material already on record before the CIT. 

However, said power is not to be exercised by Appellate Tribunal as a matter

of course & remand to CIT is to be made where Appellate Tribunal records a

divergent view on the basis of the material which has been filed before the

Appellate Tribunal for the first time.

Student’s remarks:
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Issue :

Can the Appellate Tribunal dismiss an appeal, without deciding the case on its

merits, solely on the ground that the assessee had not appeared on the

appointed date of hearing?

Court’s observation :

The High Court noted the provisions of section 254, Rule 24 of the Income-tax

(Appellate Tribunal) Rules, 1963 and decisions of the Apex Court on the said issue. 

Accordingly, the High Court opined that even if the assessee could not appear, the

Tribunal could have decided the appeal only on merits, ex parte, after hearing

the Revenue's contentions. It reiterates that the fact finding Appellate Tribunal

should not shirk its responsibility to decide a case on its merits. Cryptic

orders, not touching the merits of the case, would not give rise to any

substantial question of law for consideration by High Court under section 260A. 

The assessee's valuable right of getting the issues decided on merits by the final

fact finding body, viz., the Tribunal cannot be given short shrift in this manner. 

A legal and binding responsibility, therefore, lies upon the Tribunal to decide

the appeal on merits, irrespective of the appearance or otherwise of the assessee

or his counsel before it.

Conclusion :

In view of the decided case laws and the clear provisions of Rule 24, the High

Court set aside the impugned order of the Tribunal dismissing the assessee’s

appeal due to non-appearance and directed it to decide the appeal on merits

afresh in accordance with law.

Student’s remarks:
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Issue :

Can assessee’s failure to produce Commissioner’s order of approval dating back to

the year 1976 for employees Gratuity Scheme, tantamount to non-disclosure of

material facts to justify re-opening of assessment u/s 148, where he has

produced the agreement between LIC & the trustees of Gratuity Scheme, on

basis of which claim for deduction under sec 36(1)(v) was being allowed in the

earlier years?

Court’s observation :

The High Court noted that during the course of original assessment, the Assessing

Officer has not pointedly examined this aspect of gratuity, nor raised any queries

thereto. The question of change of opinion may, therefore, not arise. However,

when examining the validity of a notice issued after four years, the crucial

additional element would be of the failure on the part of the assessee to

disclose true and full facts. Considering the peculiar facts of the present case, in

none of the past years since 1976, any such issue was raised by the Assessing

Officers in this regard. Therefore, in the relevant assessment year, the assessee

produced during the course of original assessment, what it had been producing

all along namely, the contribution made towards the fund and the agreement

with LIC to manage the fund. If the Assessing Officer had any doubt about such

a claim, it was always open for him to examine it and ask the assessee to fulfil

further requirements.

Conclusion :

The HC, held that since assessee had produced copy of the agreement with LIC

& the trustees of the gratuity scheme in the course of original assessment, in line

with the documents produced in the course of assessment in earlier years.

Therefore, in absence of failure on part of the assessee to disclose truly & fully

all material facts, reopening of assessment by issue of notice u/s 148 is not valid

though, there may not be a change of opinion on the part of the AO, as he

may not have pointedly examined this aspect of gratuity in the original assessment.
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Issue :

Assessee being a trust registered u/s 12AA, paid rent for building occupied. AO

found that TDS by assessee was deposited belatedly & imposed a penalty u/s 271C

Equal to amount of tax payable. It was also noticed that payments were made

Piecemeal throughout the year & not during the month the payments were made.

Assessee contended that it is not obliged to conduct audit u/s 44AB. The first

appellate authority, however, rejected the trust’s contentions and confirmed

the penalty order passed by the Assessing Officer. The Tribunal deleted the

penalty on the ground th at the assessee had reasonable cause within the

meaning of section 273B and reversed the order.

Court’s observation :

The second proviso to section 194-I cannot be applicable to the assessee,

because a trust cannot be included within the definition of "an individual or

a Hindu undivided family" and therefore, the monetary limits specified in clause

(a) or (b) of section 44AB is not relevant in this case. There is no exemption

as such for other persons not covered under section 44AB. Hence, the trust is

liable to deduct tax at source, irrespective of whether or not it was covered

under section 44AB.

Regarding the delay in deposit, the Court took note of the decision of the

Kerala High Court in US Technologies International (P.) Ltd. v. CIT [2010] 

case, which held that penalty under section 271C would be

attracted for failure to deduct or failure to remit recovered tax. Further, it also

noted another decision of the same High Court in case of Classic Concepts

Home India Pvt. Ltd. v. CIT [2016] 383 ITR 626 (Ker) which held that so far

as failure on the part of the assessee to remit the tax recovered at source is

concerned, there cannot be any justifying circumstance for delay in remittance

because the assessee cannot divert tax recovered for the Government towards

working capital or any other purpose. Thus, the defence available u/s 273B

does not cover failure in payment of recovered tax.
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Conclusion :

Accordingly, the High Court held that, assessee is liable to pay penalty under section

271C for both non-deduction of tax at source and non-remittance of tax

deducted at source.

Note : On a plain reading of sec 271C, it appears that penalty under this sec is

attracted only if a person fails to deduct the whole or any part of the tax

as required to be deducted at source under any provision of Chapter XVII-B. 

For failure to remit tax deducted at source to the credit of the Central

Government, prosecution under section 276B would be attracted. As per

section 276B, such offence would be punishable with rigorous imprisonment for

a term which shall not be less  than three months but may extend to seven years

and with fine.

However, the Kerala High Court has, in three cases, decided that penalty

under section 271C is  also attracted for failure to remit tax deducted at source. 

It has also opined that section 273B relief will not be applicable for such failure. 

This may lead to an inference that both penalty under  section 271C and

prosecution under section 276B would be attracted where there is a failure to

remit tax deducted at source.

Student’s remarks:
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Issue :

The issue for consideration is whether the High Court is justified in recalling and

reviewing its order to correct an apparent error, i.e., overlooking provisions of

section 293 of the Income- tax Act, 1961 and directing a civil suit to be pursued.

Court’s observation :

The effect of section 293 of the Income-tax Act, 1961 had been mistakenly

omitted by the High Court while passing an order directing pursuance of a

civil suit. Accordingly, the said order was recalled for review and error apparent

was corrected.

On the issue of whether the High Court can review its own order, Supreme Court

referred to its ruling in Kamlesh Verma v. Mayawati (2013) 8 SCC 320, wherein

the basic principles for entertaining a review application had been eloquently

examined.

As per the said decision, the High Court can review its own order, where the

grounds for review were :

1. discovery of new and important matter or evidence which, after the exercise of due

diligence, was not within knowledge of petitioner or could not be produced by him;

2. mistake or error apparent on the face of the record;

3. any other sufficient reason.

A review will, however, not be maintainable in the following cases

1. repetition of old and overruled argument

2. minor mistakes of inconsequential import

Following observations were also made by SC in relation to entertaining review

Application:

1. review proceedings cannot be equated with the original hearing of the case

2. a review is not maintainable unless the material error, manifest on the face of

the order, undermines its soundness or results in miscarriage of justice

3. a review is by no means an appeal in disguise whereby an erroneous decision is

reheard and corrected but lies only for patent error
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4. The mere possibility of two views on the subject cannot be a ground for review

5. The error apparent on the face of the record should not be an error which has to

be fished out and searched

6. The appreciation of evidence on record is fully within the domain of the

appellate court, it cannot be permitted to be advanced in the review petition

7. A review is not maintainable when the same relief sought at the time of arguing

the main matter had been negatived

Conclusion :

The Supreme Court held that section 293 puts a complete bar on filing suit in

any civil court against the Income-tax authority. If the civil suit was not

maintainable in view of section 293 of the Act and this was the purported

defense of the respondents and of the Department, there was no error

committed by the High Court in its judgment rendered in exercise  of its review

jurisdiction calling for interference

Student’s remarks:
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Issue :

The issue under consideration is, whether, while determining the “book profit”

for purposes of section 115JB, can long-term capital gains included in the

statement of profit and loss be excluded since the same is eligible for exemption

under section 54EC under the regular provisions of the Income-tax Act, 1961

Court’s observation :

Sub-section (5) of section 115JB allows for application of all other provisions

contained in Income-tax Act, 1961 except if specifically barred by that section itself. 

Thus, the “book profit” would be further eligible to the benefits set out in the

other provisions of the Act. Both the judgments relied upon by the Assessing

Officer were rendered in the context of erstwhile section 115J which does not

contain a provision analogous to sub-section (4) of erstwhile section 115JA and

sub-section (5) of section 115JB of the Act. Assessment under erstwhile section 115J

would be concluded exclusively on the basis of the book profit i.e., the net profit

as adjusted by the items set out in the Explanation thereunder. However, in an

assessment in terms of section 115JB, the book profit would be further subjected

to the effect of other provisions of the Act that are specifically brought into play

by virtue of sub-section (5) of section 115JB

Conclusion :

The High Court affirmed the decision of the Tribunal holding that capital gains

which forms part of the net profit in the statement of profit and loss of the

assessee- company, in respect of which exemption under section 54EC is

available while computing total income under the regular provisions of the

Income-tax Act, 1961, should not be taken into account for calculation of

minimum alternate tax on book profits under section 115JB.

Student’s remarks:
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