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CASE LAWS “A SAVIOUR” 
 
EXPLANATORY NOTES: 
1. Case Law questions can be asked in exams in two forms either a direct case 
 study of 3-4 marks or in the form of an adjustment to a question.  

Now if a question is a case study of 3-4 marks then, students should answer the 
Case laws w.r.t following 4 issues: 

a. Issue involved. 
b. Provisions applicable. 
c. Analysis. 
d. Conclusion. 
Preferably write the header in the exam and then inside that explain the 
aforementioned aspects. 
 
2. Write answer as per this booklet if you really want to score at least 3 and half in 

each case out of 4. 
Avoid writing judgments as per your own whims and fancies. 

 
3. Try to use some legal language in the exam as follows: 

Sr 
No. 

Jargons Simple Meaning 

a Supra Above. 
b Ratio decendi                 Principle. 
c Mensrea                         Guilty mind. 
d Inter alia                    Among other things. You can use this when there are many 

things in the provision, but it is not required to state all of 
them in a particular case. 

e Audi Alteram 
Partem   

Opportunity of being heard. 

f Sine Qua Non                  Absolutely Mandatory. 
g Suo motu                         On own motion. 
h Tenable                           Valid in law. 
i Prima Facie                    On its face. 
j So far as may be            To the extent it is possible. 
k Impugned Disputed. 
l Reckoned Recognised, counted, calculated. 

m Purview Scope. 
n Bonafide     Genuine. 
o Nexus                           Close connection. 
p “It was held by lordship………….” 
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q “The lordship had an occasion to consider the supra issue in the case of ……….” 
r Notwithstanding clause can be used wherever applicable. 
s “MAY” may be treated as “SHALL” but “SHALL” shall not be treated as 

“MAY”. 
t Principle of Ejusdem Generis means wherever multiple examples are given and 

later on etc is put then colour of subsequent word shall be interpreted from the 
preceding words. 

 
All THE CASE LAWS WILL COME FROM THIS BOOKLET ONLY. 
DO NOT IGNORE IT. Reading 60-70 sides up to the mark is a fair deal in a 
mammoth subject like Direct Tax. 
 
4. Try to remember the names of the case. Writing the name will always put 

great impression on the evaluator. At the same time do not make a wrong 
citation of the case in the exam. Citing wrong case is a Cardinal SIN in the 
eyes of the evaluator. 

 
5. I have tried my best to make this booklet. If you find some mistakes, omission 

or errors please forgive that. Thank you all of you for being a part of my 
batch. I really enjoyed teaching you all. I hope you all have also enjoyed 
learning Direct Tax from me. God Bless you all. 
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THIS BOOK COVERS THE FOLLOWING THREE PARTS: 
 

PART A: 
This part will cover Case Laws from ICAI material which we have done in class along 
with respective chapters. I will list all those case laws here, along with the page 
numbers from textbooks and Summary book, so that a student can refer them in their 
respective Textbooks and Summary book. 
 
 

PART B: 
This part will cover all the extra Case Laws which are there in ICAI Study Material. 
Now these Case Laws will be given here in detail along with its lectures, so that if a 
student doesn’t understand a particular Case Law, he can see the lecture of that 
particular case. Description of each and every case will be given along with time stamps 
for ease of searching. 
 
 

PART C: 
This part will cover summary of all 122 Case laws covered in ICAI material in 12 sides 
which will help you all to revise all 122 Case laws at a lightning speed. 
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PART A: 
This part will cover Case Laws from ICAI material which we have done in class along 
with respective chapters. I will list all those case laws here, along with the page 
numbers from textbooks and Summary book, so that a student can refer them in their 
respective Textbooks and Summary book. 
 

CASE LAW – 1 
Whether section 14A is applicable in respect of deductions, which are permissible and 
allowed under Chapter VI-A? 

CIT V. KRIBHCO (2012) (DELHI) 
Refer page - 8.2 of Textbook 1. 
Refer Page- 8.1 of Summary. 

 
CASE LAW - 2 

 
CHENNAI PROPERTIES AND INVESTMENTS LTD. V. CIT (2015) (SC) 

Refer page - 1.6 of Textbook 1. 
Refer Page - 1.3 of Summary. 

 
CASE LAW – 3 

Whether section 40(a)(ia) is attracted when amount is not ‘payable’ to a sub-contractor 
but has been actually paid? 

PALAM GAS SERVICE V. CIT ( SC ) 
Refer page – 6.11 of Textbook 1. 

Refer Page – 6.6 of Summary. 
 

CASE LAW – 4 
Can depreciation on leased vehicles be denied to the lessor on the ground that the 
vehicles are registered in the name of the lessee and that the lessor is not the actual 
user of the vehicles? 

I.C.D.S. Ltd. v. CIT (2013) (SC) 
Refer page – 2.5 of Textbook 1. 
Refer Page – 2.1 of Summary. 

 
CASE LAW – 5 

 
CIT V/S BSES YAMUNA POWERS LTD. (2013) (DELHI H.C.) 

Issue? Judgement: 
Rate of Depreciation in case of computer 
Accessories & Peripherals? 

Rate = 40%, as printer, scanners etc. form 
integral part of computers. 
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CASE LAW – 6 
Can EPABX and mobile phones be treated as computers to be entitled to higher 
depreciation? 

FEDERAL BANK LTD. V. ACIT (2011)  (KERALA) 
 
High Court’s Decision: On this issue, the High Court held that the rate of depreciation 
of 4 0% is available to computers and there is no ground to treat the communication 
equipment as computers. Hence, EPABX and mobile phones are not computers and 
therefore, are not entitled to higher depreciation at 40%. 

 
CASE LAW – 7 

What is the nature of expenditure incurred on glow-sign boards displayed at 
dealer outlets - capital or revenue? 

CIT V. ORIENT CERAMICS AND INDUSTRIES LTD. (2013)  (DELHI) 
Refer page – 5.11 of Textbook 1. 

Refer Page – 5.5 of Summary. 
 

CASE LAW - 8 
Would the expenditure incurred on issue and collection of convertible debentures be 
treated as revenue expenditure or capital expenditure?     

CIT V. ITC HOTELS LTD. (2011) (KAR.) 
Refer page - 8.11 of Textbook 1. 

Refer Page - 8.4 of Summary. 
 

CASE LAW - 9 
Is circular 5/2012 dated 1.8.2012 disallowing the expenditure incurred on freebies 
provided by pharma Companies to Medical Practioners, in line with Explanation to 
37(1), which disallows expenditure, which is prohibited by law? 
CONFEDERATION OF INDIA PHARMACEUTICAL INDUSTRY V/S CBDT (2013) 

(H.P.)   
Refer page - 5.7 of Textbook 1. 
Refer Page - 5.3 of Summary. 

 
CASE LAW - 10 

Can Commission paid to directors by diagnostic centre for referring patients be allowed 
as business expenditure (or) would it be treated as illegal & against public policy to 
attract disallowance? 

CIT V/S KAP SCAN & DIAGNOSTIC CENTRE P. LTD (2012) (P&H)  
 Refer page - 5.8 of Textbook 1. 
Refer Page - 5.3 of Summary. 
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CASE LAW – 11 
Can the expenditure incurred on heart surgery of an assessee, being a lawyer by 
profession, be allowed as business  expenditure under section 31,  by treating it as 
current repairs considering heart as plant and machinery, or under section 37,  by 
treating it as expenditure incurred wholly and exclusively for the purpose of business 
or profession? 

SHANTI BHUSHAN V. CIT (2011) (DELHI) 
Refer page - 5.9 of Textbook 1. 
Refer Page - 5.4 of Summary. 

 
CASE LAW – 12 

Can payment to police personnel and gundas to keep away from the cinema theatres 
run by the assessee be allowed as deduction? 

CIT V. NEELAVATHI & OTHERS (2010) (KARN) 
Refer page - 5.10 of Textbook 1. 

Refer Page - 5.4 of Summary. 
 

CASE LAW – 13 
Is the amount paid by a construction company as regularization fee for violating 
building bye-laws allowable as deduction? 

MILLENNIA DEVELOPERS (P) LTD. V. DCIT (2010)  (KARN.) 
Refer page - 5.10 of Textbook 1. 

Refer Page - 5.4 of Summary. 
 

CASE LAW – 14 
Can remuneration paid to working partners as per the partnership deed be 
considered as unreasonable and excessive for attracting disallowance under section 
40A(2)(a) even though the same is within the statutory limit prescribed under section 
40(b)(v)? 

CIT V. GREAT CITY MANUFACTURING CO. (2013) (ALL) 
Refer page - 10.15 of Textbook 1. 

Refer Page - 11.7 of Summary. 
 

CASE LAW – 15 
Whether indexation benefit in respect of the gifted asset shall apply from the year 
in which the asset was first held by the assessee or from the year in which the same 
was first acquired by the previous owner? 

CIT V. MANJULA J. SHAH (2013)  (BOM.) 
Refer page – 35.2 of Textbook 2. 
Refer Page – 36.2 of Summary. 
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CASE LAW – 16 
Can exemption under section 54F be denied solely on the ground that the new 
residential house is purchased by the assessee exclusively in the name of his wife? 

CIT V. KAMAL WAHAL (2013) (DELHI) 
Refer page - 42.1 of Textbook 2. 
Refer Page - 43.5 of Summary. 

 
CASE LAW – 17 

Can winnings of prize money on unsold lottery tickets held by the distributor of 
lottery tickets be assessed as business income and be subject to normal rates of tax 
instead of the rates prescribed under section 115BB? 

CIT V. MANJOO AND CO. (2011) (KERALA) 
Refer page – 44.39 of Textbook 2. 

Not there in Summary. 
 

CASE LAW – 18 
Can the loss suffered by an erstwhile partnership firm, which was dissolved, be 
carried forward for set-off by the individual partner who took over the business of the 
firm as a sole proprietor, considering the succession as a succession by inheritance? 

PRAMOD MITTAL V. CIT (2013) (DELHI) 
Not there in Textbook. 

Refer Page – 26.2 of Summary. 
 

CASE LAW – 19 
Can Duty Drawback be treated as profit derived from the business of the 
industrial undertaking to be eligible for deduction under section 80-IB? 

CIT V. ORCHEV PHARMA P. LTD. (2013) (SC) 
Not there in Textbook. 

Refer Page - 51.3 of Summary. 
 

CASE LAW – 20 
Can transfer fees received by a co-operative housing society from its incoming and 
outgoing members be exempt on the ground of principle of mutuality? 

SIND CO-OPERATIVE HOUSING SOCIETY V. ITO (2009) (BOM) 
Refer page - 10.27 of Textbook 1. 

Refer Page - 11.4 of Summary. 
 

CASE LAW – 21 
Whether “tips” received by the hotel-company from its customers (who made 
payment through credit card) and distributed to the employees would fall within 
the meaning of “Salaries” to attract tax deduction at source under section 192? 
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ITC LTD V. CIT (2016) (SC) 
Not there in Textbook. 

Refer Page - 30.3 of Summary. 
 

CASE LAW – 22 
Are landing and parking charges paid by an airline company to Airports Authority 
of India in the nature of rent to attract tax deduction at source under section 194-I? 
JAPAN AIRLINES CO. LTD. V. CIT / CIT V. SINGAPORE AIRLINES LTD. (2015) 

(SC) 
Not there in Textbook. 

Refer Page - 30.15 of Summary. 
 

CASE LAW – 23 
 

VODAFONE ESSAR CELLULAR LTD ( KERALA ) 
Not there in Textbook. 

Refer Page - 30.13 of Summary. 
 

CASE LAW - 24 
Does the Appellate Tribunal have the power to review or re-appreciate the 
correctness of its earlier decision under section 254(2)? 

CIT V. EARNEST EXPORTS LTD (2010) (BOM) 
Refer page - 18.8 of Textbook 1. 

No there in Summary. 
 

CASE LAW - 25 
Is interest income from share application money deposited in bank eligible for set-off 
against public issue expenses or should such interest be subject to tax under the head 
‘Income from Other Sources’?  

CIT V. SREE RAMA MULTI TECH LTD. [2018] (SC) 
Refer page - 5.12 of Textbook 1. 

Refer Page - 5.5 of Summary. 
 

CASE LAW - 26 
Can Inland Container Depots (ICDs) be treated as infrastructure facility, for profits 
derived therefrom to be eligible for deduction under section 80-IA? 

CIT V. CONTAINER CORPORATION OF INDIA LIMITED [2018]  (SC) 
Refer page - 4.24 of Textbook 1. 

Refer Page - 4.7 of Summary. 
 
 
 



CASE LAWS - MAY/NOV 2022           CA AARISH KHAN AJ Education NeXt 

1.10 
 
 

CASE LAW - 27 
Are the provisions of tax deduction at source under section 194H attracted in respect of 
amount retained by accredited advertising agencies out of remittance of sale proceeds of 
“airtime” purchased from Doordarshan and sold to customers?  

DIRECTOR, PRASAR BHARATI V. CIT [2018] (SC) 
Not there in Textbook 

Refer Page - 30.13 of Summary. 
 

CASE LAW - 28 
Whether delay in filing appeal under section 260A can be condoned where the stated 
reason for delay is the pursuance of an alternate remedy by way of filing an application 
before the ITAT under section 254(2) for rectification of mistake apparent on record?    

SPINACOM INDIA (P.) LTD. V. CIT [2018] (SC) 
Refer page - 18.8 of Textbook 1. 

Not there in Summary. 
 

CASE LAW - 29 
Can an assessee setting up a hotel claim deduction under section 35AD for the relevant 
previous year, on the basis that it had commenced its operations and made an 
application for three-star category classification in beginning of the said previous year, 
even though the same was granted by the authority only in the next year due to the 
requirement of completion of inspection? 

CIT V. CEEBROS HOTELS PRIVATE LIMITED [2018] (MAD) 
Refer page - 4.21 of Textbook 1. 

Refer Page - 4.7 of Summary. 
 

CASE LAW - 30 
Would sale of fertilizer bonds (issued in lieu of government subsidy) at loss be treated as 
a business loss or a loss under the head “Capital gains”? 

PRINCIPAL CIT V. GUJARAT STATE FERTILIZERS AND CHEMICALS 
LIMITED [2018] (GUJ) 

Not there in Textbook. 
Refer Page - 26.8 of Summary. 

 
CASE LAW - 31 

Can the amount incurred by the assessee towards perfecting title of property acquired 
through will, for making further sale, be included in the cost of acquisition for 
computing capital gains? 

CIT V. ADITYA KUMAR JAJODIA/R.M. ARUNACHALAM [2018] (CAL) 
Refer page - 35.9 of Textbook 2. 
Refer Page - 36.2 of Summary. 
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CASE LAW - 32 
Can payments made by an assessee to a non-resident agent who does not have any 
income assessable in India be disallowed under section 40(a)(i) for non-deduction of 
tax at source on the ground that no application was made by the assessee under 
section 195(2) for making deduction of tax at source at nil rate? 

CIT V. MARUTI SUZUKI INDIA LIMITED [2018] (DEL) 
Refer page - 44.63 of Textbook 1. 
Refer Page - 54.37 of Summary. 

 
CASE LAW - 33 

Is interest under section 201(1A) attracted even in a case where non-deduction of tax at 
source was under a bona fide belief that tax was not deductible and the default was not 
willful? 

SUN OUTSOURCING SOLUTIONS PRIVATE LIMITED V. CIT (APPEALS) 
[2018] (T&AP) 

Not there in Textbook. 
Refer Page – 30.32 of Summary. 

 
CASE LAW- 34 

Is non-issuance of notice under section 143(2) by the Assessing Officer a defect not 
curable under section 292BB inspite of participation by the assessee in assessment 
proceedings? 

CIT V. LAXMAN DAS KHANDELWAL (2019) (SC) 
Refer page - 12.15 of Textbook 1. 

Refer Page - 13.5 of Summary. 
 

CASE LAW- 35 
Can the Appellate Tribunal dismiss an appeal, without deciding the case on its 
merits, solely on the ground that the assessee had not appeared on the appointed date 
of hearing? 

SMT. RITHA SABAPATHY V. DCIT [2019] (MAD) 
Not there in Textbook. 

Refer Page - 18.7 of Summary. 
 

CASE LAW- 36 
Should capital gains exempt under section 54EC, which forms part of the net profit 
in the statement of profit and loss of the assessee-company, be taken into account for 
calculation of tax on book profits as per section 115JB? 

CIT V. METAL AND CHROMIUM PLATER (P) LTD. [2019] (MAD) 
Refer page - 20.9 of Textbook 1. 
Refer Page – 22.8 of Summary. 
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CASE LAW- 37 
 
BOARD OF CONTROL FOR CRICKET IN SRI LANKA V. DIT (INTERNATIONAL 

TAXATION) & PILCOM V. CIT (2020) (SC) 
Refer page – 44.41 of Textbook 1. 
Refer Page – 54.25 of Summary. 

 
 



CASE LAWS - MAY/NOV 2022           CA AARISH KHAN AJ Education NeXt 

1.13 
 
 

PART B: 
This part will cover all the extra Case Laws which are there in ICAI Study Material. 
Now these Case Laws will be given here in detail along with its lectures, so that if a 
student doesn’t understand a particular Case Law, he can see the lecture of that 
particular case. Description of each and every case will be given along with time stamps 
for ease of searching. 
 

BASIC CONCEPTS 
 

CASE LAW - 1 
 

Whether  the  proceeds realized by the assessee on sale  of certified emission reduction 
credit,  which the assessee had earned on the clean development mechanism in its 
wind energy operations, are capital receipts and not chargeable to tax? 
 

CIT V. VEDHA SPINNING MILLS PRIVATE LIMITED AND OTHERS (2021) 
(MAD) 

 

JUDGEMENT: 

Carbon credit is not an off shoot of business, but an off shoot of environmental concerns.  
No asset is generated in the course of business, but it is generated due to environmental 
concerns. 

The assessee is carrying on the business of power generation. The carbon credit is not even 
directly linked with the power generation and the income is received by sale of the excess 
carbon credits. Therefore, the amount realised by the assessee on sale of certified 
emission reduction credit, which the assessee had earned on the clean development 
mechanism in its wind energy operations, is a capital receipt and not taxable. 

 
 

CASE LAW - 2 
Whether technical fee paid under a technical collaboration agreement for setting up a 
joint venture company in India is to be treated as revenue or capital expenditure, 
where, upon termination of the agreement, the joint venture would come to an end? 

 
HONDA SIEL CARS INDIA LTD. V. CIT [2017] (SC) 

Facts of the case: The assessee, Honda Siel Cars India Ltd., is a joint venture company 
between Honda Motors, a Japanese company and Siel Ltd., an Indian company. The 
assessee and Honda Motors entered into a technical collaboration agreement (TCA) on May 
21, 1996 under which a technical fee of 30.5 million USD was payable by the assessee in 
five equal instalments on a yearly basis. Under the agreement, TCA Honda Motors had 
to provide manufacturing facilities, know-how, technical information, information 
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regarding intellectual property rights to the assessee which the assessee was entitled to 
exploit only as a licensee, without any proprietary rights. The assessee treated the technical 
fees as revenue while the Revenue authorities contended that it is capital in nature. 
 
Issue: Whether the technical fee of 30.5 million USD payable by the assessee is in the 
nature of revenue expenditure or capital expenditure? 
 
Supreme Court’s Observations:  
1. The Court observed that if a limited right to use technical know-how is obtained for 
a limited period for improvising existing business, the expenditure is revenue in nature. 
However, if technical know-how is obtained for setting up a new business, the position 
may be different. There is no single principle or test for determining the nature of 
expenditure; it is a question to be answered based on the circumstances in each case. 
2. In the given facts, the very purpose of the TCA was to set up the Joint Venture. The 
collaboration included not only transfer of technical information, but, complete assistance, 
actual, factual and on the spot, for establishment of plant, machinery, etc. so as to set up a 
manufacturing unit. Upon termination of TCA, the joint venture itself would come to an 
end. Though the TCA is framed in a manner to look like a licence for a limited period 
having no enduring nature but a close scrutiny into the said agreement shows otherwise. 
 
Supreme Court’s Decision: The Supreme Court held that, in this case, technical fee is 
capital in nature since upon termination of TCA, the joint venture itself would come to an 
end. 

Note – In this case, since the amount paid for obtaining limited right to use technical know-
how for a limited  period  is held  to  be capital in  nature,  it would be  an  intangible asset 
eligible  for depreciation@25%. 
 

CASE LAW - 3 
What is the nature of liquidated damages received by a company from the supplier 
of plant for failure to supply machinery to the company within the stipulated 
time – a capital receipt or a revenue receipt?  
                

CIT V. SAURASHTRA CEMENT LTD. (2010) (SC) 
Supreme Court’s Decision:  
1.  The Apex Court held that the damages were directly and intimately linked with the 
procurement of a capital asset i.e., the cement plant, which lead to delay in coming into 
existence of the profit-making apparatus.  
2.  It was not a receipt in the course of profit earning process. 
3. Therefore, the amount received by the assessee towards compensation for sterilization of 
the profit earning source, is not in the ordinary course of business, hence it is a capital 
receipt in the hands of the assessee. 
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CASE LAW - 4 
Can capital contribution of the individual partners credited to their accounts in 
the books of the firm be taxed as cash credit in the hands of the firm, where the 
partners have admitted their capital contribution but failed to explain satisfactorily 
the source of receipt in their individual hands? 
      

CIT V. M. VENKATESWARA RAO (2015)(T & AP) 
Issue under consideration: The issue before the High Court was whether the Assessing 
Officer was justified in treating the capital contribution of partners as income of the firm 
by invoking section 68? 
 
High Court’s Opinion:  
1. Section 68 directs that if an assessee fails to explain the nature and source of 
credit entered in the books of account of any previous year, the same can be treated as 
income.  
2. Where the firm explains that the partners have contributed capital, section 68 
cannot be pressed into service.  
3. At the most, the Assessing Officer can make an enquiry against the individual 
partners and not the firm when the partners have also admitted their capital 
contribution in the firm.  
 
High Court’s Decision:  
The High Court, accordingly, held that the view taken by the Assessing Officer that 
the partnership firm has to explain the source of income of the partners as regards the 
amount contributed by them towards capital of the firm, in the absence of which the 
same would be treated as the income of the firm,was not tenable.(means not valid in law) 

 
SALARY 

 
CASE LAW - 5 

Can notional interest on security deposit given to the landlord in respect of 
residential premises taken on rent by the employer and provided to the employee, be 
included in the perquisite value of rent-free accommodation given to the employee? 

      
CIT V. SHANKAR KRISHNAN (2012) (BOM.) 

 
Facts of the case: The assessee, a salaried employee, was provided with rent-free 
accommodation, being a flat in Mumbai, by his employer company. The monthly rent paid 
by the employer in respect of the said flat was Rs. 10,000 per month. The employer had 
given an interest-free refundable security deposit of Rs. 30 lacs to the landlord for 
renting out the said premises. The assessee-employee computed the perquisite value on 
the basis of rent of Rs. 10,000 paid by his employer to the landlord, since the same was 
lower than 10% (now, 15%) of salary. 
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Assessing Officer’s contention: The Assessing Officer, however, contended that since the 
employer had given interest-free deposit of Rs. 30,00,000 to the landlord, interest @12% on 
the said deposit is required to be taken into consideration for estimating the fair rental value 
of the flat given to the assessee and accordingly, he enhanced the perquisite value of the 
residential accommodation provided to the employee by such notional interest. The 
Commissioner (Appeals) upheld the decision of the Assessing Officer. 
 
High Court’s Decision:  
1 .On appeal by the Revenue, the Bombay High Court held that the Assessing Officer is 
not right in adding the notional interest on the security deposit given by the employer to 
the landlord in valuing the perquisite of rent-free accomodation, since the perquisite value 
has to be computed as per Rule 3 and Rule 3 does not require addition of such notional 
interest.  
2.Thus, the perquisite value of the residential accommodation provided by the employer 
would be the actual amount of lease rental paid or payable by the employer, since the 
same was lower than 10% (now 15%) of salary. 

 
CASE LAW - 6 

Can the limit of Rs. 1,000 per month per child be allowed as standard deduction, 
while computing the perquisite value of free or concessional education facility provided 
to the employee by the employer? 

    
CIT (TDS) V. DIRECTOR, DELHI PUBLIC SCHOOL (2011) (PUNJ. & HAR.) 

As per the provisions of Rule 3(5) of the Income-tax Rules, 1962, in case an 
educational institution is maintained and owned by the employer and free or concessional 
education facility is provided to the employees’ household in such institution, then, the 
cost of education in a similar institution in or near the locality shall be taken to be the 
value of perquisite in the hands of the employee. In case the cost of such education or the 
value of benefit does not exceed Rs. 1,000 per month per child, the perquisite value shall be 
taken to be Nil. 
 
Assessee’s contention: In the present case, the cost of education was more than Rs. 1,000 
per month per child, therefore, while determining the perquisite value on the above basis, 
the assessee claimed a deduction of Rs. 1,000 per month per child. 
 
High Court’s Decision:  
1.  The Punjab and Haryana High Court, in the above case, held that on a plain reading of   
Rule 3(5), it shows that, in case the value of perquisite for free/concessional educational 
facility arising to an employee exceeds Rs. 1,000 per month per child, the whole 
perquisite shall be taxable in the hands of the employee and no standard deduction 
of Rs. 1,000 per month per child can be provided from the same.  
2. It is only in case the perquisite value is less than Rs. 1,000 per month per child, the 
perquisite value shall be nil. Therefore, Rs. 1,000 per month per child is not a standard 
deduction to be provided while calculating such a perquisite. 
3. It is only in case the perquisite value is less than Rs. 1,000 per month per child, the 
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perquisite value shall be nil.  
 

HOUSE PROPERTY 
 

CASE LAW - 7 
Whether rental income earned from letting out of premises is to be treated as business 
income or as income from house property? 

 
RAJ DADARKAR AND ASSOCIATES V. ASSISTANT COMMISSIONER OF 

INCOME TAX [2017] 394 ITR 592 (SC) 
Facts of the case: The assessee had acquired the right to conduct a market on certain land 
from Municipal Corporation, Greater Bombay under an auction on May 28, 1993. The 
premises allotted to the appellant was a bare structure and it was for the appellant to 
make the premises fit to be used as a market. The appellant spent substantial sums to 
construct 95 shops and 30 stalls. From the years 1999 to 2004, the assessee treated 
income from sub- letting of such shops and stalls as business income. The return of the 
assessee for assessment year 2000-2001 was reopened by Assessing Officer by issuing 
notice under section 148. 
 
Issue: Whether the income earned by the appellant is to be taxed under the head 
'Income from house property' or 'Profits and gains from the business or profession'? 
 
Supreme Court’s Observations:  
1. The Supreme Court held that wherever there is an income from leasing out of 
premises, it is to be treated as income from house property. However, it can be 
treated as business income if letting out of the premises itself is the business of the 
assessee. The question has to be decided based on the facts of each case. 
2. The only evidence available for proving that letting out and earning rents is the 
main business activity of the appellant was the object clause of the partnership deed. 
The clause provided that "The Partnership shall take the premises on rent to sub-let or do 
any other business as may be mutually agreed by the parties from time to time."  
3. The Supreme Court held the clause to be inconclusive and observed that the 
assessee had failed to produce sufficient material to show that its entire or substantial 
income was from letting out of the property. 
Supreme Court’s Decision: The Supreme Court, accordingly, held that, in this case, 
the income is to be assessed as “Income from house property” and not as business 
income, on account of lack of sufficient material to prove that the substantial income of 
the assessee was from letting out of the property. 

 
CASE LAW - 8 

Would rental income from the business of leasing out properties be taxable under the 
head “Income from house property” or “Profits and gains from business or profession”? 
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RAYALA CORPORATION (P) LTD. V. ASSTT. CIT (2016) (SC) 
Supreme Court’s Observations:  
1. The Apex Court took note of the specific finding by the authorities that the assessee 
had stopped its other business activities and continued only the business of leasing out 
its properties and earning rent therefrom. Thus, it noted that the assessee was engaged only 
in the business of renting its properties and earning rental income.  
2. It made reference to law laid down by it in Chennai Properties & Investments Ltd 
v. CIT (2015) 373 ITR 673 (SC) that if an assessee is engaged in the business of letting 
out house property on rent, then, the income from such property, even though in the 
nature of rent, should be treated as business income.  
3. The Court held that the judgment in Chennai Properties & Investment Ltd.’s 
case would squarely apply in this case also, since the company is engaged in the 
business of letting out properties and earning rental income therefrom.  
 
Supreme Court’s decision: The Apex Court, thus, held that since the business of the 
company is to lease out its property and earn rent therefrom, the rental income earned by 
the company is chargeable to tax as its business income and not income from house 
property. 

 
CASE LAW - 9 

Under what head of income should income from letting out of godowns and provision 
of warehousing services be subject to tax - “Income from house property” or 
“profits and gains of business or profession”? 

     
CIT V. NDR WAREHOUSING P LTD (2015) (MAD) 

High Court’s Decision: The High Court observed that the Commissioner (Appeals) as 
well as the Tribunal had not only gone into the objects clause of the memorandum of the 
assessee but also individual aspects of the business to come to the conclusion that it 
was a case of warehousing business, and, therefore, the income would fall under the 
head “Profits and gains of business or profession”. 

Accordingly, the High Court held that the income earned by the assessee from letting out of 
godowns and provision of warehousing services is chargeable to tax under the head 
“Profits and gains of business or profession” and not under the head “Income from house 
property”. 
 

CASE LAW - 10 
Can benefit of self-occupation of house property under section 23(2) be denied to a 
HUF on the ground that it, being a fictional entity, cannot occupy a house property? 

 
CIT V. HARIPRASAD BHOJNAGARWALA (2012) (GUJ.) (FULL BENCH) 

 
High Court’s Observations & Decision:  
1.HUF is a group of individuals related to each other i.e., a family comprising of a group 
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of natural persons.  
2 . The said family can reside in the house, which belongs to the HUF. Since a HUF 
cannot consist of artificial persons, it cannot be said to be a fictional entity.  
3.Also, it was observed that since singular includes plural, the word "owner" would 
include "owners" and the words "his own" used in section 23(2) would include "their 
own". 
4.Therefore, the Court held that the HUF is entitled to claim benefit of self-occupation 
of house property under section 23(2). 

 
CASE LAW - 11 

Can notional interest on interest-free deposit received by an assessee in respect of a 
shop let out on rent be brought to tax as business income or income from house 
property? 

      
CIT V. ASIAN HOTELS LTD. (2010) (DEL.) 

High Court’s Observations & Decision: The High Court observed that section 28(iv) is 
concerned with business income and brings to tax the value of any benefit or perquisite, 
arising from business or the exercise of a profession. Section 28(iv) can be invoked only 
where the benefit or amenity or perquisite is otherwise than by way of cash. In the 
instant case, the Assessing Officer has determined the monetary value of the benefit 
stated to have accrued to the assessee by adding a sum that constituted 18% simple 
interest on the deposit. Hence, section 28(iv) is not applicable. 
 
Section 23(1) deals with the determination of the expected rent of a let out property for 
computing the income from house property. It provides that the expected rent is deemed 
to be the sum for which the property might reasonably be expected to be let out from 
year to year. This contemplates the possible rent that the property might fetch and certainly 
not the interest on fixed deposit that may be placed by the tenant with the landlord in 
connection with the letting out of such property.  
 
Conclusion: 
Thus, the notional interest is neither assessable as business income nor as income from 
house property. 

 
PROFITS & GAINS FROM BUSINESS & PROFESSION 
 

CASE LAW - 12 
Whether “premium” on subscribed share capital is “capital employed in the business 
of the company” under section 35D to be eligible for a deduction? 

     
BERGER PAINTS INDIA LTD V. CIT [2017] 393 ITR 113 (SC) 

Facts of the case: The assessee is a company engaged in the manufacture of paints. For the 
relevant assessment years, the assessee claimed deduction under section 35D of a sum 
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representing share premium as being a part of the capital employed. The said deduction 
was disallowed by the Assessing Officer. 
 
Issue: Whether “premium” on subscribed share capital is “capital employed in the business 
of the company” under section 35D to be eligible for a deduction? 
 
Supreme Court’s Observations:  
1. The Supreme Court observed that the share premium collected by the assessee on 
its subscribed issued share capital could not be part of “capital employed in the business 
of the company” for the purpose of section 35D(3)(b).  
 
2. If it were the intention of the legislature to treat share premium as being “capital 
employed in the business of the company”, it would have been explicitly mentioned. 
Moreover, column III of the form of the annual return in Part II of Schedule V to the 
Companies Act, 1956 under Section 159 dealing with capital structure of the company 
provides the break-up of “issued share capital” which does not include share premium at 
the time of subscription. 
 
3. Hence, in the absence of the reference in section 35D, share premium is not a 
part of the capital employed. Also, section 78 of the Companies Act, 1956 requires a 
company to transfer the premium amount to be kept in a separate account called 
“securities premium account”. 
Supreme Court’s Decision: Affirming the decision of the High Court, the Supreme 
Court held that the assessee is not entitled to claim deduction in relation to the premium 
amount received from shareholders at the time of share subscription 

 
CASE LAW - 13 

K&CO. (DELHI H.C) (2014) 
  
 
 

• Facts of the case : 
 
 
• Judgement : 

 
 
 
Interest income is inextricably linked to 
the business; can’t be treated as IFOS. 

 
 
 

(+) 

 
 
 
This Bank Guarantee is necessary 
to obtain contract from state Gvt. 

 
 
 

Assessee 
running a lottery (+) 

Deposited certain 
funds with bank to 
obtain Bank 
Guarantee to furnish 
to State Gvt. 

IFOS 
Issue ?? 

PGBP 
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CASE LAW - 14 
CIT V/S PRIYA VILLAGE ROADSHOWS LTD. (2011) (DELHI) 

 
Facts of the case : 

(1)  (2)  (3) 
Assessee 
engaged in the 
business of 
running cinema. 

 
(+) 

Incurs expn on architect fees for 
examining tech viability of 
proposal for takeover of cinema 
theatre for conversion into 
multiplex 

 
(+) 

The project was 
dropped due to 
lack of financial & 
tech. viability. 

 
Issue: whether expn would be allowable? 
 

Judgement 
 

(1) (2) 
 The H.C. observed in such cases 
whether or not a new Business / Asset comes 
into existence would become a relevant factor. 
If there is no creation of new asset, then it 
would be Revenue. 

� \ H.C. held since the feasibility 
studies were Conducted by the assessee for 
existing business & venture was abandoned 
without creating a new asset, the expenses 
are of Revenue nature. 

 
 

CASE LAW - 15 
In a case where payment of bonus due to employees is paid to a trust and such amount 
is subsequently paid to the employees before the stipulated due date, would the same 
be allowable under section 36(1)(ii) while computing business income? 

     
SHASUN CHEMICALS & DRUGS LTD V. CIT (2016) (SC) 

Facts of the case: The assessee-company and its employees union had a dispute as regard 
the quantum of bonus which led to labour unrest. Due to this reason, the workers refused 
to accept the bonus offered to them. However, in order to comply with the requirement of 
section 43B (i.e., deduction in respect of bonus would be allowable only if actual payment 
is made) the assessee made payment to a trust. The dispute with the workers was settled 
well in time and the bonus was paid to the workers on the very next day of deposit of 
the said amount in the trust that too, before the ‘due date’ by which such payment is 
supposed to be made in order to claim deduction under section 36. 
The Assessing Officer, however, took a view that since the payment was made from the 
trust and not made by the assessee directly to the employees, it is not allowable in view 
of the provisions of section 40A(9) of the Act. 
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Appellate Authorities views: The Commissioner(Appeals) and the Appellate Tribunal 
did not accept the Assessing Officer’s view but the High Court concurred with the 
Assessing Officer’s view and denied deduction under section 36(1)(ii) to the assessee. 
 
Supreme Court’s decision:  
1. The Apex Court held that section 36(1) contains various kinds of expenses which 
are allowable as deduction while computing the business income. The amount paid by 
way of bonus is one such expenditure which is allowable as deduction under section 
36(1)(ii). 
2. It also held that the embargo contained in section 43B(b) or section 40A(9) does 
not come in the way of the assessee’s claim, since the bonus was ultimately paid to 
the employees before the due date as per the statutory requirement. Therefore, the 
payment in respect of bonus is allowable as deduction, as there is no dispute that the 
amount was paid by the assessee to its employees before the due date by which such 
payment is supposed to be made in order to claim deduction under section 36(1)(ii). 

 
CASE LAW - 16 

 
Is source of funds from which expenditure is incurred for the purpose of business 
relevant for the purpose of allowability of deduction u/s 37(1)? 

 
NATIONAL CO-OPERATIVE DEVELOPMENT CORPORATION V. CIT (2020) 

(SC) 
 

JUDGEMENT: 
In case of an assessee carrying on business, it is relevant to see whether an outlay 
constitutes an expenditure “for the purpose of business” as used in section 37(1), for the 
purpose of claiming deduction thereunder. The source of funds from which the 
expenditure is made is not relevant. Every application of income towards the business 
objective of the assessee is a business expenditure. There can be an amount treated 
as a capital receipt while the same amount expended may be a revenue expenditure. 

 
CASE LAW - 17 

 
Can issue of debentures in lieu of interest accrued and payable to Financial 
Institution be  treated as “actual  payment” as contemplated under section 43B of 
the Income-tax Act, 1961 for  allowability as deduction while computing business 
income? 

 
M.M. AQUA TECHNOLOGIES LTD. V. CIT (2021) (SC) 

 
JUDGEMENT: 

The issue of debentures by the assessee was, under a rehabilitation plan, to extinguish 
the liability of bank interest altogether. In the assessment of the bank, for the 
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assessment year in question, the accounts of the bank reflected the amount received 
by way of debentures as its business income. The interest was “actually paid” by the 
assessee by issuance of debentures, which extinguished its liability to pay interest. 
Explanation 3C to section 43B clarified that interest that remained unpaid and has been 
converted into a loan or borrowing shall not be deemed to have been actually paid. 
Therefore, Explanation 3C, which was meant to plug a loophole, could not be invoked 
in this case, where debentures were  issued  in lieu of interest. The interest is, therefore, 
deductible 
 

   CAPITAL GAINS 
CASE LAW - 18 

Whether receipt of higher compensation after notification of compulsory acquisition 
would change the character of transaction into a voluntary sale? 

                
BALAKRISHNAN V. UNION OF INDIA & OTHERS (2017) (SC) 

 
Facts of the case: The assessee owned vast area of agricultural land. The State 
Government acquired the property for development of a techno park. The assessee was 
awarded compensation of Rs.14.37 lakhs. Aggrieved by the amount, the assessee initiated 
negotiations with the Collector, further to which compensation was increased to Rs.38.42 
lakhs. The assessee claimed exemption from capital gains under section 10(37)(iii) stating 
that the transfer of agricultural land was on account of compulsory acquisition. The 
Revenue authorities contended that the exemption should be denied as it was not a 
compulsory acquisition but a voluntary sale. 
Issue: Whether receipt of higher compensation on account of negotiations transforms the 
character of compulsory acquisition into a voluntary sale, so as to deny exemption under 
section 10(37)(iii)? 
 
Supreme Court’s Observations:  
1. The Supreme Court observed that the acquisition process was initiated under the 

Land Acquisition Act, 1894. The assessee entered into negotiations only for 
securing the market value of the land without having to go to the Court.  

2. Merely because the compensation amount is agreed upon, the character of 
acquisition will not change from compulsory acquisition to a voluntary sale.  

3. The Court also drew attention to a recently enacted legislation titled, Right to Fair 
Compensation and Transparency in Land Acquisition, Rehabilitation and 
Resettlement Act, 2013, which empowers the Collector to pass an award with the 
consent of the parties. Despite the provision for consent, the acquisition would 
continue to be compulsory. 

Supreme Court’s Decision:  
4 .  The Supreme Court held that when proceedings were initiated under the Land   
Acquisition Act, 1894, even if the compensation is negotiated and fixed, it would continue 
to remain as compulsory acquisition. The claim of exemption from capital gains under 
section 10(37)(iii) is, therefore, tenable in law. 
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CASE LAW - 19 
Would an assessee be entitled to exemption under section 54 in respect of purchase of 
two flats, adjacent to each other and having a common meeting point? 

 
CIT V. SYED ALI ADIL (2013) (A.P.) 

(Already discussed in class) 
High Court’s Observations:  
1. On appeal by the Revenue, the High Court referred  to the Karnataka High Court 

decision in CIT v. Ananda Basappa (2009) 309 ITR 329, wherein it was observed 
that where the flats are situated side by side  and the builder had effected the 
necessary modification to make it as one unit, the assessee would be entitled to 
exemption under section 54 in respect of investment in both the flats, despite the 
fact that they were purchased by separate sale deeds. 

2. The above ruling was also followed by the Karnataka High Court in CIT v. K.G. 
Rukminiamma (2011) 331 ITR 211, wherein it was held that where a residential 
house was transferred and four flats in a single residential complex were purchased 
by the assessee, all the four residential flats constituted “a residential house” for the 
purpose of section 54. 

High Court’s Decision: The Andhra Pradesh High Court, on the basis of the above rulings 
of the Karnataka High Court, held that in this case, the assessee was entitled to 
investment in both the flats purchased by him, since they were adjacent to each other and 
had a common meeting point, thus, making it a single residential unit. 

 
CASE LAW - 20 

Can exemption under section 54B be denied solely on the ground that the new 
agricultural land purchased is not wholly owned by the assessee, as the assessee’s son 
is a co-owner as per the sale deed? 

 
CIT V. GURNAM SINGH (2010) (P&H) 

 
High Court’s Decision:  
1. In this case, the High Court concurred with the Tribunal’s view that merely because 

the assessee’s son was shown in the sale deed as co-owner, it did not make 
any difference.  

2. It was not the case of the Revenue that the land in question was exclusively used by 
the son. Therefore, the assessee was entitled to deduction under section 54B. 

 
CASE LAW - 21 

In case of a house property registered in joint names, whether the exemption 
under section 54F can be allowed fully to the co-owner who has paid whole of the 
purchase consideration of the house property or will it be restricted to his share in 
the house property? 
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CIT V. RAVINDER KUMAR ARORA (2012) (DELHI) 
High Court’s Decision:  
1. Considering the above mentioned facts, the Delhi High Court held that the assessee 
was the real owner of the residential house in question and mere inclusion of his wife’s 
name in the sale deed would not make any difference. 
2.  The High Court also observed that section 54F mandates that the house should be 
purchased by the assessee but it does not stipulate that the house should be purchased 
only in the name of the assessee.  
3. In this case, the house was purchased by the assessee in his name and his wife's 
name was also included additionally. Therefore, the conditions stipulated in section 54F 
stand fulfilled and the entire exemption claimed in respect of the purchase price of the 
house property shall be allowed to the assessee. 

 
CASE LAW - 22 

Can exemption under section 54F be denied to an assessee in respect of investment 
made in construction of a residential house, on the ground that the construction was 
not completed within three years after the date on which transfer took place, on 
account of pendency of certain finishing work like flooring, electrical fittings, fittings 
of door shutter, etc? 

 
CIT V. SAMBANDAM UDAYKUMAR (2012) (KAR.) 

High Court’s Observations:  
1. The Karnataka High Court observed that the condition precedent for claiming the 

benefit under section 54F is that capital gains realized from sale of capital asset 
should have been invested either in purchasing a residential house or in constructing 
a residential house within the stipulated period.  

2. If he has invested the money in the construction of a residential house, merely 
because the construction was not completed in all respects and possession could 
not be taken within the stipulated period, would not disentitle the assessee from 
claiming exemption under section 54F.  

3. In fact, in this case, the assessee has taken the possession of the residential building 
and is living in the said premises despite the pendency of flooring work, electricity 
work, fitting of door and window shutters. 
High Court’s Decision: The Court held that in this case the assessee would be 
entitled to exemption under section 54F in respect of the amount invested in 
construction within the prescribed period. 

 
CASE LAW - 23 

In a case where a depreciable asset held for more than 36 months is transferred, can 
benefit of exemption under section 54EC be claimed, if the capital gains on sale of such 
asset are reinvested in long-term specified assets within the specified time? 
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CIT V. V.S. DEMPO COMPANY LTD (2016) (SC) 
High Court’s Observations:  
1. The High Court referred the decision of the Bombay High Court in the case of 

CIT v. ACE Builders (P) Ltd (2006) 281 ITR 210 (Bom), wherein it was analysed 
that the assessee cannot be denied exemption under section 54EC, because firstly, 
there is nothing in section 50 which states that exemption under section 54EC 
shall not be available.  

2. Secondly, fiction created by the legislature in sec 50 has to be confined for the 
purpose for which is created. 

3. Thirdly, section 54EC does not make any distinction between depreciable and 
non-depreciable asset for the purpose of re-investment of capital gains in long term 
specified assets for availing the exemption thereunder.  

4. Further, section 54EC specifically provides that when the capital gain arising on the 
transfer a long-term capital asset is invested or deposited in long-term specified 
assets, the assessee shall not be subject to capital gains to that extent. Therefore, 
the exemption under section 54EC cannot be denied to the assessee on account of 
the fiction created in section 50. 

Supreme Court’s Decision: The Apex Court, concurred with the view of the High Court 
holding that since the depreciable asset is held for more than 36 months and the capital 
gains are re- invested in long-term specified assets within the specified period, exemption 
under section 54EC cannot be denied. 

 
CASE LAW - 24 

Where the stamp duty value under section 50C has been adopted as the full value 
of consideration, can the reinvestment made in acquiring a residential property, 
which is in excess of the actual net sale consideration, be considered for the purpose 
of computation of exemption under section 54F, irrespective of the source of funds 
for such reinvestment? 

 
GOULI MAHADEVAPPA V. ITO (2013)  (KAR.) 

Facts of the case: In the present case, the assessee sold a plot of land for Rs. 20 lakhs 
and reinvested the sale consideration of Rs. 20 lakhs together with agricultural income of 
Rs. 4 lakhs, in construction of a residential house. The assessee claimed capital gains 
exemption under section 54F, taking into consideration the entire investment of Rs. 24 
lakhs. The Assessing Officer, applying the provisions of section 50C, deemed the stamp 
duty value of Rs. 36 lakhs as the full value of consideration since the consideration 
received or accruing as a result of transfer of capital asset (i.e. Rs. 20 lakhs) was less 
than the value adopted by the stamp valuation authority (i.e., Rs. 36 lakhs). The same 
was not disputed by the assessee before the Assessing Officer. 
 
Assessing Officer’s contention vis-a-vis Assessee’s contention: The Assessing Officer 
allowed exemption under section 54F, taking into consideration investment in construction 
of residential house, to the extent of actual net consideration of Rs. 20 lakhs. He did not 
consider the balance amount of Rs. 4 lakhs, invested in the construction of residential 
house, out of agricultural income, for computation of exemption under section 54F, even 
though the sale consideration adopted for the purpose of computation of capital gains i.e., 
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stamp duty value of Rs. 36 lakhs, was more than the amount of Rs. 24 lakhs invested in the 
new house. 
The assessee contended that the entire investment of Rs. 24 lakhs made in construction of 
the residential house should be considered for computation of exemption under section 
54F, irrespective of the source of funds for such reinvestment. Further, the assessee also 
contended before the High Court that the registration value adopted under section 50C was 
excessive and disproportionate to the market value of the property. 
High Court’s Observations:  
1. On the issue of applicability of section 50C, the Karnataka High Court observed 

that section 50C(2) allows an opportunity to the assessee to contend, before the 
Assessing Officer, the correctness of the registration value fixed by the State 
Government.  

2. Had he done so, the assessing authority would have invoked the power of 
appointing a Valuation Officer for assessing the fair market value of the property. 

3. The High Court held that when the assessee had not disputed the registration 
value at that point of time, it is not permissible for the assessee to now contend, 
at this stage, that the registration value does not correspond to the market value. 
Hence, the value of Rs. 36 lakhs adopted under section 50C has to be deemed as the 
full value of consideration. 

High Court’s Decision: On the issue of exemption under section 54F, the High Court held 
that when capital gain is assessed on notional basis as per the provisions of section 50C, 
and the higher value i.e., the stamp duty value of Rs. 36 lakhs under section 50C has been 
adopted as the full value of consideration, the entire amount of Rs. 24 lakhs reinvested 
in the residential house within the prescribed period should be considered for the purpose 
of exemption under section 54F, irrespective of the source of funds for such 
reinvestment. 

 
CASE LAW - 25 

Can exemption under section 54EC be denied on account of the bonds being issued 
after six months of the date of transfer even though the payment for the bonds was 
made by the assessee within the six month period? 

 
HINDUSTAN UNILEVER LTD. V. DCIT (2010) (BOM.) 

 
High Court’s Decision: For the purpose of the provisions of section 54EC, the date of 
investment by the assessee must be regarded as the date on which payment is made. 
The High Court, therefore, held that if such payment is within a period of six months from 
the date of transfer, the assessee would be eligible to claim exemption under section 54EC. 

 
CASE LAW - 26 

Can advance given for purchase of land, building, plant and machinery tantamount 
to utilization of capital gain for purchase and acquisition of new machinery or 
plant and building or land, for claim of exemption under section 54G? 
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FIBRE BOARDS (P) LTD V. CIT (2015) (SC) 
1. Section 54G gives a time limit of 3 years after the date of transfer of capital asset 
in the case of shifting of industrial undertaking from urban area to any area other than 
urban area. The expression used in section 54G(2) is that the amount “which is not 
utilized by him for all or any of the purposes aforesaid has to be deposited in the 
capital gain account scheme”. 
2. For the purpose of availing exemption, all that was required for the assessee is to 
“utilise” the amount of capital gain for purchase and acquisition of new machinery or plant 
and building or land. Since the entire amount of capital gain, in this case, was utilized by 
the assessee by way of advance for acquisition of land, building, plant and machinery, the 
assessee was entitled to avail exemption/deduction under section 54G. 
Supreme Court’s Decision: To avail exemption under section 54G in respect of capital 
gain arising from transfer of capital assets in the case of shifting of industrial undertaking 
from urban area to non-urban area, the requirement is satisfied if the capital gain is given 
as advance for acquisition of capital assets such as land, building and / or plant and 
machinery. 

 
 

 CASE LAW- 27 

Can any transaction which enables the enjoyment of immovable property be 
considered as enjoyment as a purported owner thereof for being treated as a 
“transfer” of a capital asset u/s 2(47)(vi) and levy of tax on capital gains arising 
therefrom? 

                                       
SESHASAYEE STEELS P. LTD. V. ACIT [2020] (SC) 

Facts of the case: The assessee did not file a return for A.Y.2004-05. It was detected 
that the assessee had sold a landed property at Perungudi, Chennai, to a builder for a total 
consideration of Rs.6,10,00,000, vide memo of compromise dated July 19, 2003. Even 
then, neither any return of income was filed by the assessee-company nor any tax was 
paid on the capital gains arising out of the sale of the land. Notice under section 148 was 
issued, and finally order u/s 144 passed taxing the entire sales consideration as capital 
gains. 
The assessee entered into an “agreement to sell” with a builder (V Ltd.) which provided 
that both parties were entitled to specific performance of the agreement. Under the 
agreement , the assessee gave permission to the builder to start construction on the land. 
Pursuant to the agreement, a power of attorney was given by the assessee to a director of 
the builder-company to execute, and join in execution of, the sale agreements or sale deeds 
in respect of the subject property after developing it into flats. Subsequently, a 
memorandum of compromise was entered into between the parties, under which the 
“agreement to sell” and the “power of attorney” were confirmed, and a sum of Rs. 50 
lakhs was reduced from the total consideration of Rs.6.10 crores. Clause 3 of the 
compromise deed confirmed that the assessee had received a sum of Rs. 4 .68 crores out 
of the agreed sale consideration. Clause 4 recorded that the balance Rs.1.05 crores 
towards full and final settlement in respect of the agreement entered into would be paid 
by seven post-dated cheques. Clause 5 stated that the last two cheques would be 
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presented only upon due receipt of the discharge certificate. The Tribunal concurred with 
the Commissioner (Appeals) view that on or about the date of the agreement to sell (May 
15, 1998), the conditions mentioned in section 2(47)(v) could not be stated to have been 
complied with and thus, section 53A of the Transfer of Property Act, 1882 could not be 
attracted. The Tribunal held that the transfer took place during A.Y. 2004-05 as the last 
cheque was dated January 25, 2004. The assessee objected to the levy of capital gains tax 
in the A.Y.2004-05 and the ex-parte assessment in terms of section 144 read with section 
147. The High Court ruled in favour of the Department. 
 
Relevant provision of the Income-tax Act, 1961: Section 2(47) defines “transfer” in 
relation to a capital asset. Sub-clause (v) deals with any transaction involving the allowing 
of the possession of any immovable property to be taken or retained in part performance 
of a contract of the nature referred to in section 53A of the Transfer of Property Act, 
1882; and sub-clause (vi) covers any transaction (whether by way of becoming a member 
of, or acquiring shares in, a co-operative society, company or other association of persons or 
by way of any agreement or any arrangement or in any other manner whatsoever) which 
has the effect of transferring, or enabling the enjoyment of, any immovable property. 
 
Issue: The issue under consideration is what constitutes “transfer” for purposes of the Act in 
relation to an immovable property which is contracted to be sold? 
 
Supreme Court’s Observations : In relation to the meaning and scope of “transfer” u/s 
2(47)(vi) of the Act, the Supreme Court took note of the following decision in CIT v. 
Balbir Singh Maini [2018] 12 SCC 354: 
"... Under section 2(47)(vi), any transaction which has the effect of transferring or 
enabling the enjoyment of any immovable property would come within its purview.....The 
object of section 2(47)(vi) appears to be to bring within the tax net a de facto transfer of any 
immovable property. The expression 'enabling the enjoyment of' takes colour from the 
earlier expression 'transferring', so that it is clear that any transaction which enables the 
enjoyment of immovable property must be enjoyment as a purported owner thereof. The 
idea is to bring within the tax net, transactions, where, though title may not be transferred 
in law, there is, in substance, a transfer of title in fact." 
Supreme Court’s Decision : The Supreme Court held that, in this case, the assessee's rights 
in the said immovable property were extinguished on the receipt of the last cheque, as 
also that the compromise deed could be stated to be a transaction which had the effect 
of transferring the immovable property in question. Accordingly, the transaction fell 
under section 2(47)(ii) and (vi) of the Income-tax Act, 1961. Hence, it is a transfer in 
relation to the capital asset and capital gains tax liability would be attracted. 
 
 

INCOME FROM OTHER SOURCES 
 

CASE LAW - 28 
Is interest on enhanced compensation under section 28 of the Land Acquisition Act, 
1894 assessable as capital gains or as income from other sources? 
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MOVALIYA BHIKHUBHAI BALABHAI V. ITO (TDS) (2016) (GUJ) 
 
Facts of the case: The petitioner’s agricultural lands were compulsorily acquired for 
undertaking an irrigation project. The petitioner challenged the compensation awarded by 
the Collector which led to award of additional compensation of Rs.5,01,846 and interest 
amounting to Rs.20.74 lakhs under section 28 of the Land Acquisition Act, 1894. The 
petitioner filed an application in the prescribed form to the Assessing Officer for 
issuance of a certificate with ‘nil’ tax deduction at source. 
The application was rejected by the Assessing Officer on the ground that the interest 
amount is taxable at source as per section 57(iv) read with sections 56(2)(viii) and 
145B(1). Aggrieved with the rejection of application, the assessee filed a writ before the 
High Court. 
High Court’s Observations:  
1. The High Court observed that the assessee has received interest under section 28 of 
the Land Acquisition Act, 1894 which represents enhanced value of land and thus, partakes 
the character of compensation and not interest. Hence, the interest under section 28 is liable 
to be taxed under the head of ‘Capital Gains’ and not under ‘Income from Other Sources’.  
2. On the other hand, interest under section 34 of the Land Acquisition Act, 1894 is for 
the delay in making payment after the compensation amount is determined. Such amount is 
liable to be taxed under the head ‘Income from Other Sources’. 
High Court’s Decision: The High Court held that the interest awarded under section 28 
of the Land Acquisition Act, 1894 was not liable to tax under the head of ‘Income from 
other sources’ and thus, was not deductible at source. The Revenue authority had erred in 
refusing to grant a certificate under section 197 to the petitioner for non-deduction of tax at 
source. 

Note: The Land Acquisition Act, 1894 has now been repealed and replaced by the Right to 
Fair Compensation and Transparency in Land Acquisition, Rehabilitation and Resettlement 
Act, 2013. Section 72 and Section 80 of the new legislation have similar provisions 
regarding award of interest. 
 
 

CASE LAW - 29 
 
Would the depreciable asset forming part of block of assets on which depreciation is 
being allowed since its acquisition change its character if it is not used for business 
purpose for the last two years, to the effect that gain arising from its transfer be 
considered as long term capital gain instead of short-term capital gains? 
 

SAKTHI METAL DEPOT V. CIT  [2021]  (SC) 
 

JUDGEMENT: 
The depreciable asset forming a part of block of assets within the meaning section 2(11) 
would not cease to be a part of the block of assets so long as the assessee continued 
business. In this case, the building forming part of the block of assets would retain its 
character as such, even if one or two of the assets in the block were not used for the 
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business purposes in the last couple of years. Consequently, the profits arising on sale of 
such asset would be short-term capital gains. 
 

CASE LAW - 30 
What are the tests for determining “substantial part of business” of lending 
company for the purpose of application of exclusion provision under section 2(22)? 

 
CIT V. PARLE PLASTICS LTD. (2011) (BOM.) 

High Court’s Observations:  
1. Under section 2(22), “dividend” does not include, inter alia, any advance or loan 

made to a shareholder by a company in the ordinary course of its business, where 
the lending of money is a “substantial part of the business” of the company.  

2. Sometimes a portion which contributes a substantial part of the turnover, sometimes 
a portion that generates relatively higher profits can amount to substantial part, 
sometimes even percentage of manpower used for a particular part of the business in 
relation to the total manpower, so sometime capital employed for a specific division 
of a company in comparison to total capital employed would also be relevant to 
determine whether the part of the business constitutes a substantial part. 

3. In this case, 42% of the total assets of the lending company were deployed by it 
by way of loans and advances. Further, if the income earned by way of interest is 
excluded, the other business had resulted in a net loss. These factors were considered 
in concluding that lending of money was a substantial part of the business of the 
company. 

High Court’s Decision: Since lending of money was a substantial part of the business of 
the lending company, the money given by it by way of advance or loan to the assessee 
could not be regarded as a dividend, as it had to be excluded from the definition of 
"dividend" by virtue of the specific exclusion in section 2(22). 

 
CASE LAW - 31 

Can repair and renovation expenses incurred by a company in respect of premises 
leased out by a shareholder having substantial interest in the company, be treated 
as deemed dividend? 

 
CIT V. VIR VIKRAM VAID (2014) (BOM) 

High Court’s Observations:  
1. The High Court observed that no money had been paid by way of advance or 

loan to the shareholder who has substantial interest in the company.  
2. The High Court observed that the expenditure incurred by virtue of repairs and 

renovation on the premises cannot be brought within the definition of advance 
or loan given to the shareholder having substantial interest in the company, though 
he is the owner of the premises.  

3. It cannot be treated as payment by the company on behalf of the shareholder or 
for the individual benefit of such shareholder. If held in such manner, it is a mere 
assumption not tenable in law. 

High Court’s Decision: The High Court, accordingly, held that the repair and 
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renovation expenses in respect of premises occupied by the company cannot be treated 
as deemed dividend in the hands of shareholder being the owner of the building. 
 

CASE LAW - 32 
Can the  loan or advance  given  to a  shareholder by the company,  in return for an 
advantage conferred on the company by the shareholder, be deemed as dividend 
under section 2(22)(e) in the hands of the shareholder? 

 
PRADIP KUMAR MALHOTRA V. CIT (2011) (CAL.) 

Facts of the case: In the present case, the assessee, a shareholder holding substantial 
voting power in the company, permitted his property to be mortgaged to the bank for 
enabling the company to take the benefit of loan. The shareholder requested the company 
to release the property from the mortgage. On failing to do so and for retaining the 
benefit of loan availed from bank, the company gave advance to the assessee, which was 
authorized by a resolution passed by its Board of Directors. 
High Court’s Observations:  
1. The phrase "by way of advance or loan" appearing in section 2(22)(e) must be 
construed to mean those advances or loans which a shareholder enjoys simply on account of 
being a person who is the beneficial owner of shares holding not less than 10% of the voting 
power.  
2. Gratuitous ( done without good reason) loan or advance given by a company to a 
shareholder, who is the beneficial owner of shares holding not less than 10% of the voting 
power, would come within the purview of section 2(22)(e) but not to the cases where the 
loan or advance is given in return to an advantage conferred upon the company by such 
shareholder. 
High Court’s Decision: In the present case, the advance given to the assessee by the 
company was not in the nature of a gratuitous advance; instead it was given to protect 
the interest of the company. Therefore, the said advance cannot be treated as deemed 
dividend in the hands of the shareholder under section 2(22)(e). 

 
CASE LAW - 33 

 
Would the provisions of deemed dividend under section 2(22)(e) be attracted in 
respect of financial transactions entered into in the normal course of business? 

 
CIT V. AMBASSADOR TRAVELS (P) LTD. (2009) (DEL.) 

 
Under section 2(22)(e), loans and advances made out of accumulated profits of a company 
in which public are not substantially interested to a beneficial owner of shares holding not 
less than 10% of the voting power or to a concern in which such shareholder has 
substantial interest is deemed as dividend. However, this provision would not apply in the 
case of advance made in the course of the assessee’s business as a trading transaction. 
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The assessee, a travel agency, has regular business dealings with two concerns in the 
tourism industry dealing with holiday resorts. 
High Court’s Observations & Decision: The High Court observed that the assessee 
was involved in booking of resorts for the customers of these companies and entered into 
normal business transactions as a part of its day-to-day business activities. 
The High Court, therefore, held that such financial transactions cannot under  any 
circumstances be treated as loans or advances received by the assessee from these 
concerns for the purpose of application of section 2(22)(e). 

 
CASE LAW - 34 

Can bonus shares received by shareholders be taxable under the head ‘Income from 
other sources’ as per the provisions of section 56(2)(x), as they are received without 
consideration? 
 

PCIT V. DR. RANJAN PAI (2021) (KAR) 
 
1. The issue of bonus shares by capitalization of reserves is merely a reallocation of the 

company's funds.  
2. There is no inflow of fresh funds or increase in the capital employed, which remains the 

same. Thus, there is no addition or alteration to the profit-making apparatus and the 
total funds available with the company remain the same.  

3. On the other hand, when a shareholder gets bonus shares, the value of the original 
shares held by him goes down and the market value as well as intrinsic value of the two 
shares put together will be the same or nearly the same as the value of original share 
before the issue of bonus shares. Thus, any profit derived by the assessee shareholder on 
account of receipt of bonus shares is adjusted by depreciation in the value of equity 
shares originally held by him. 

4. Accordingly, the High Court held that the bonus shares were not issued in order to 
evade any tax so to attract the provisions of section 56(2)(x). Hence, the provisions of 
section 56(2)(x) would not be attracted in the hands of the recipient shareholders on 
receipt of bonus shares. 

 
DEDUCTIONS UNDER CH VIA 

 
CASE LAW - 35 

Is the increase in gross total income consequent to disallowance under section 
40(a)(ia) eligible for profit-linked deduction under Chapter VI-A? 

 
CIT V. SUNIL VISHWAMBHARNATH TIWARI (2016)  (BOM) 

Facts of the case: The assessee engaged in development of housing projects filed his return 
of income for the relevant assessment year after claiming deduction of Rs.16.82 lakhs under 
section 80-IB(10) [now, section 80-IBA]. The return was selected for scrutiny. In the 
assessment, a sum of Rs.83 lakhs towards sub-contract payment; Rs.1.75 lakh as 
commission payment and Rs.7.96 lakhs towards advertisement expenses were disallowed 
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for non-deduction of tax at source by invoking section 40(a)(ia). While based on the 
assessment, the total income was fixed at Rs.92.71 lakhs, the Revenue authority limited the 
deduction under section 80-IB(10) to the original amount claimed by the assessee. 
 
Issue: Whether the increase in gross total income on account of disallowance of 
expenditure under section 40(a)(ia) must be considered for the purpose of deduction under 
section 80-IB in the absence of any explicit restriction therein? 
 
High Court’s Observations:  
1. The High Court observed that the fact that the assessee had not deducted tax at 
source was undisputed. On account of such non-deduction, expenses had been disallowed 
under section 40(a)(ia) which goes on to increase the income chargeable under the head 
‘Profits and gains of business or profession’.  
2. As deduction under section 80-IB(10) is with reference to the assessee’s gross 
total income, such enhanced income becomes eligible for deduction. Disallowance under 
section 40(a)(ia) would, thus, be tax neutral for the assessee, on account of the enhanced 
profit-linked deduction available to him. 
High Court’s Decision: 3 . T he High Court held that the assessee is entitled to claim 
deduction under section 80-IB(10) in respect of the enhanced gross total income as a 
consequence of disallowance of expenditure under section 40(a)(ia). 

 
CASE LAW - 36 

Can unabsorbed depreciation/loss of a business of an industrial undertaking 
eligible for deduction under section 80-IA be set off against income of another non-
eligible business of the assessee? 
 

CIT V. SWARNAGIRI WIRE INSULATIONS PVT. LTD. (2012) (KAR.) 
High Court’s Observations and Decision:  
1. The High Court observed that it is a generally accepted principle that deeming 
provision of a particular section cannot be breathed into another section. Therefore, the 
deeming provision contained in section 80-IA(5) cannot override the provisions of 
section 70(1).  
2. The assessee had incurred loss in eligible business after claiming depreciation. 
Hence, section 80-IA becomes insignificant, since there is no profit from which this 
deduction can be claimed. It is thereafter that section 70(1) comes into play, whereby 
the assessee is entitled to set off the losses from one source against income from another 
source under the same head of income.  
3. The Court, therefore, held that the assessee was entitled to the benefit of set off of 
loss of eligible business against the profits of non-eligible business. However, once set-off 
is allowed under section 70(1) against income from another source under the same head, a 
deduction to such extent is not possible in any subsequent assessment year i.e., the loss 
(arising on account of balance depreciation of eligible business) so set-off under section 
70(1) has to be first deducted while computing profits eligible for deduction under 
section 80-IA in the subsequent year. 
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CASE LAW - 37 
Can transport subsidy, interest subsidy and power subsidy received from the 
Government be treated as profits “derived from” business or undertaking to qualify 
for deduction under section 80-IB? 
 

CIT V. MEGHALAYA STEELS LTD (2016) 383 ITR 217 (SC) 
Facts of the case: The assessee-company, engaged in the business of manufacture of steel 
and ferro silicon, claimed deduction under section 80-IB on the profits and gains of the 
business/undertaking which included transport subsidy, interest subsidy and power 
subsidy received from Government. 
Revenue’s Contentions: The Assessing Officer was of the view that these subsidies were 
not eligible for deduction under section 80-IB(4) and hence, disallowed the same, 
contending that the source of the subsidies was the Government and not the business of 
the assessee, these subsidies have a close and direct nexus with the grants of the 
Government and not the business of the assessee. Hence, these subsidies, included in the 
profits, were “attributable to the business” but not “derived from” business to qualify for 
deduction under section 80-IB. The Commissioner (Appeals) upheld the view of the 
Assessing Officer. However, the Appellate Tribunal and High Court allowed the deduction 
in respect of such subsidies. 

Supreme Court’s Decision:  
1. The Supreme Court held that transport subsidy, interest subsidy and power 

subsidy from Government were revenue receipts which were reimbursed to the 
assessee for elements of cost relating to manufacture or sale of their products. 

2. Therefore, there is a direct nexus between profits and gains of the undertaking or 
business, and reimbursement of such subsidies.  

3. The subsidies were only in order to reimburse, wholly or partially, costs actually 
incurred by the assessee in the manufacturing and selling of its products. 
Accordingly, these subsidies qualify for deduction under section 80-IB. 

 
CASE LAW - 38 

Does the period of exemption under section 80-IB commence from the year of trial 
production or year of commercial production? Would it make a difference if sale 
was effected from out of the trial production? 

 
CIT V. NESTOR PHARMACEUTICALS LTD. / SIDWAL REFRIGERATIONS 

IND LTD. V. DCIT (2010) (DELHI) 
High Court’s Observations & Decision:  
1 . The High Court observed that with mere trial production, the manufacture for the 
purpose of marketing the goods had not started which starts only with commercial 
production, namely, when the final product to the satisfaction of the manufacturer has been 
brought into existence and is fit for marketing.  
2 . However, in this case, since the assessee had effected sale in March 1998, it had 
crossed the stage of trial production and the final saleable product had been manufactured 
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and sold.  
3.The quantum of commercial sale and the purpose of sale (namely, to obtain registration 
of excise / sales-tax) is not material.  
4.With the sale of those articles, marketable quality was established. Therefore, the 
conditions stipulated in section 80-IB were fulfilled with the commercial sale of the two 
items in that assessment year, and hence the five year period has to be reckoned from 
A.Y.1998-99. 
 

CASE LAW - 39 
Can an assessee who has not claimed deduction under section 80-IB in the initial 
years, start claiming deduction thereunder for the remaining years during the period 
of eligibility, if the conditions are satisfied? 

 
PRAVEEN SONI V. CIT (2011) (DELHI) 

High Court’s Decision:  
1.On the above issue, the Delhi High Court held that the provisions of section 80-IB 
nowhere stipulated a condition that the claim for deduction under this section had to be 
made from the first year of qualification of deduction failing which the claim will not 
be allowed in the remaining years of eligibility.  
2 . Therefore, the deduction under section 80-IB should be allowed to the assessee for the 
remaining years up to the period for which his entitlement would accrue, provided the 
conditions mentioned under section 80-IB are fulfilled. 
 

ASSESSMENT OF VARIOUS ENTITIES 
 

CASE LAW - 40 
Whether certain receipts by co-operative societies from its members (non-occupancy 
charges, transfer charges, common amenity fund charges) are exempt based on the 
doctrine of mutuality? 

 
INCOME-TAX OFFICER V. VENKATESH PREMISES CO-OPERATIVE 

SOCIETY LTD. [2018]  (SC) 
Supreme Court’s observations: The doctrine of mutuality is based on the common law 
principle that a person cannot make a profit from himself. The income of a co-operative 
society from business is taxable under section 2(24)(vii) and will stand excluded based 
on the principle of mutuality. The essence of the principle of mutuality lies in the 
commonality of the contributors and the participants who are also the beneficiaries. The 
contributors to the common fund must be entitled to participate in the surplus and the 
participators in the surplus are contributors to the common fund. Any surplus in the 
common fund shall, therefore, not constitute income but will only be an increase in the 
common fund meant to meet sudden eventualities. 
The Supreme Court made the following observations: 
(1) If for convenience, part of the transfer charges were paid by the transferee, they 

would not partake of the nature of profit. The amount is appropriated only after 
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the transferee was inducted as a member. In the event of non-admission, the 
amount was returned. The moment the transferee was inducted as a member the 
principles of mutuality would apply. 

(2) Non-occupancy charges were levied by the society and were payable by a member 
who did not himself occupy the premises but let them out to a third person. The 
charges were utilised only for common benefit of facilities and amenities to the 
members. 

(3) Contribution to the common amenity fund taken from a member disposing of 
property was utilized for meeting heavy repairs to ensure hazard-free maintenance of 
the properties of the society which ultimately benefitted the members. Membership 
forming a class, the identity of the individual member not being relevant, induction 
into membership automatically attracted the doctrine of mutuality. 

(4) If a society had surplus floor space index available, it was entitled to utilise it by 
making fresh construction in accordance with law. Naturally, such additional 
construction would entail extra maintenance charges. If the society first inducted 
new members who were required to contribute to the common fund for availing 
of the common facilities, and then granted only occupancy rights to them by draw 
of lots, the ownership remaining with the society, the receipts could not be 
bifurcated into two segments of receipt and costs, so as to hold the former to be 
outside the purview of mutuality classifying it as income of the society with 
commerciality. 

Supreme Court’s Decision: The doctrine of mutuality, is based on the common law 
principle that a person cannot make a profit from himself. Accordingly, the transfer 
charges, non- occupancy charges common amenity fund charges and other charges are 
exempt owing to application of the doctrine of mutuality. 

 
CASE LAW - 41 

Where land inherited by three brothers is compulsorily acquired by the State 
Government, whether the resultant capital gain would be assessed in the status of 
“Association of Persons” (AOP) or in their individual status? 

 
CIT V. GOVINDBHAI MAMAIYA (2014) (SC) 

Supreme Court’s Observations:  
1. The Apex Court noted that “Association of Persons” means an association in which 

two or more persons join in a common purpose or common action. 
2. The Supreme Court held that an association of persons could be formed only when 

two or more persons voluntarily combined together for certain purposes. 
3. In this case, the property in question came to the assessees’ possession through 

inheritance i.e., by operation of law. It is not a case where any ‘association of 
persons” was formed by volition of the parties.  

4. Further, even the income earned in the form of interest is not because of any 
business venture of the three assessees, but is the result of the act of the 
Government in compulsorily acquiring the said land. Thus, the basic test to be 
satisfied for making an assessment in the status of AOP is absent in this case. 

Apex Court’s Decision: The Apex Court, accordingly, held that the income from asset 



CASE LAWS - MAY/NOV 2022           CA AARISH KHAN AJ Education NeXt 

1.38 
 
 

inherited by the legal heirs is taxable in their individual hands and not in the status of 
AOP. 

 
CASE LAW - 42 

Would the interest earned on surplus funds of a club deposited with institutional 
members satisfy the principle of mutuality to escape taxability? 

 
MADRAS GYMKHANA CLUB V. DCIT (2010) (MAD.) 

Facts of the case: The assessee-club providing facilities like gym, library, etc, to its 
members earned interest from fixed deposits which it had made by investment of its 
surplus funds with its corporate members. 
High Court’s Decision: The High Court held that interest earned from investment of 
surplus funds in the form of fixed deposits with institutional members does not satisfy the 
principle of mutuality and hence cannot be claimed as exempt on this ground. The 
interest earned is, therefore, taxable. 

 
CASE LAW - 43 

In a case where the partnership deed does not specify the remuneration payable to each 
individual working partner but lays down the manner of fixing the remuneration, 
would the assessee-firm be entitled to deduction in respect of remuneration paid to 
partners? 

 
CIT V. ANIL HARDWARE STORE (2010) (HP) 

 
High Court’s Decision:  
1.The High Court held that the manner of fixing the remuneration of the partners has 
been specified in the partnership deed.  
2. In a given year, the partners may decide to invest certain amounts of the profits into 
other ventures and receive less remuneration which is permissible under the partnership 
deed, but there is nothing which debars them from claiming the maximum amount of 
remuneration payable in terms of the partnership deed.  
3.The method of remuneration having been laid down, the assessee-firm is entitled to 
deduct the remuneration paid to the partners under section 40(b)(v). 

 
CASE LAW - 44 

Can interest under sections 234B and 234C be levied where a company is assessed on 
the basis of book profits under section 115JB? 

 
JOINT CIT V. ROLTA INDIA LTD. (2011) (SC) 

Supreme Court’s Observations: On this issue, the Supreme Court observed that there is 
a specific provision in section 115JB(5) providing that all other provisions of the Income-
tax Act, 1961 shall apply to every assessee, being a company, mentioned in that section.  
Supreme Court’s Decision: The Supreme Court, therefore, held that interest under 
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sections 234B and 234C shall be payable on failure of the company to pay advance tax 
in respect of tax payable under section 115JB. 

CASE LAW - 45 
 
Can income derived by an Indian shipping company from slot charter 
arrangement in other ships  be computed applying the special provisions under 
Chapter XII-G of the Income-tax Act, 1961, relating to Tonnage  Tax  Scheme, in 
spite of non- fulfillment of the condition of holding a valid certificate in respect 
of such ships indicating its net tonnage in force? 
 

CIT V. TRANS ASIAN SHIPPING SERVICES (P) LTD (2016) (SC) 
 
 

JUDGEMENT: 

The requirement of producing a certificate would not apply when entire ship is not 
chartered and the arrangement pertains only to purchase of slots, slot charter etc. The 
legal fiction created by section 115VG(4) is to be given proper meaning. 

Accordingly, income from slot charter arrangement in other ships can be computed 
applying the special provisions under Chapter XII-G. 
 
 

TAXATION OF TRUST 
CASE LAW - 46 

Where an institution engaged in imparting education incidentally makes profit, would 
it lead to an inference that it ceases to exist solely for educational purposes? 

 
QUEEN’S EDUCATIONAL SOCIETY V. CIT (2015) (SC) 

The Apex Court, after analyzing the legal provisions and precedents, summed up the law 
common to section 10(23C): 
(a) Where an educational institution carries on the activity of education primarily for 
educating persons, the fact that it makes a surplus does not lead to the conclusion that 
it ceases to exist solely for educational purposes and becomes an institution for the 
purpose of making profit; 
(b) The predominant object test must be applied – the purpose of education should 
not be submerged by a profit making motive; 
(c) A distinction must be drawn between the making of surplus and an institution 
being carried on “for profit”. Merely because imparting of education results in making a 
profit, it cannot be inferred that it becomes an activity for profit; 
(d) If after meeting expenditure, surplus arises incidentally from the activity carried 
on by the educational institution, it will not cease to be one existing solely for 
educational purposes; and 
(e) The ultimate test is whether on an overall view of the matter in the concerned 
assessment year, the object is to make profit as opposed to educating persons. 

Apex Court’s Decision: Based on the aformentioned ratio-decendi the Apex Court 
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upheld the Tribunal’s view that the assessee was engaged in imparting education 
and the profit was only incidental to the main object of spreading education. 
Hence, it satisfies the conditions laid down in section 10(23C) for claim of exemption 
thereunder. 

Note: Write at least 2 to 3 points from the supra points. 
 

CASE LAW - 47 
Would imparting education/training in specialized field like communication, 
advertising etc. and awarding diplomas/certificates constitute an “educational 
purpose” for grant of exemption under section 10(23C)(vi)? 

 
CIT V. ST. PETER’S EDUCATIONAL SOCIETY (2016) (SC) 

Supreme Court’s Observations: The Apex Court took note of the observations of the 
High Court and made reference to its own precedent in the case of Queen’s Educational 
Society v. CIT (2015) 372 ITR 699 (SC) where it had summarized the legal position as 
under: 
“The law common to sections 10(23C)(iiiad) and (vi) may be summed up as follows: 
(i) Where an educational institution carries on the activity of education primarily for 

educating persons, the fact that it makes a surplus does not lead to the conclusion 
that it ceases to exist solely for educational purposes and becomes an institution for  
the purpose of making profit; 

(ii) The predominant object test must be applied – the purpose of education should not 
be submerged by a profit making motive; 

(iii) A distinction must be drawn between making of a surplus and the institution being 
carried on ‘for profit’. No inference arises that merely because imparting 
education results in making a profit, it becomes an activity for profit; 

(iv) If after meeting the expenditure, a surplus arises incidentally from the activity 
carried on by the educational institution, it will not cease to be one existing solely 
for educational purposes; 

(v) The ultimate test is whether on an overall view of the matter in the concerned 
assessment year, the object is to make profit as opposed to educating persons”. 

1. It observed that the Thirteenth proviso to section 10(23C) is of great importance to the 
assessing authorities who must continuously monitor from assessment year to 
assessment year to know whether such institutions continues to apply their income and 
invest or deposit their funds in accordance with the law laid down.  
2.  The activities of such institutions must be looked at carefully. If they are not genuine 
or are not being carried out in accordance with all or any of the conditions subject to 
which approval was given earlier, such approval and exemption must forthwith be 
withdrawn. 
 
Supreme Court’s Decision: Applying the rationale of the Supreme Court ruling in 
Queen’s Educational Society’s case, the Apex Court, in this case, held that the 
institution is established for the sole purpose of imparting education in a specialized 
field. The Supreme Court, thus, allowed the petition and set aside the order of the Chief 
Commissioner of Income-tax refusing exemption under section 10(23C)(vi). 
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TDS/TCS & ADVANCE TAX 

 
CASE LAW - 48 

Is section 194A applicable in respect of interest on fixed deposits in the name of 
Registrar General of High Court? 

 
UCO BANK V. DY. CIT (2014) (DEL) 

High Court’s Opinion and Decision:  
1. The High Court observed that in the absence of a payee, the machinery provisions 
for deduction of tax to his credit are ineffective.  
2. The expression “payee” under section 194A would mean the recipient of 
income whose account  is maintained by the person paying interest.  
3. The Registrar General is neither recipient of the amount credited to his account 
nor to interest accruing thereon.  
4. Therefore, he cannot be considered as a ‘payee’ for the purposes of section 
194A.  
5. The credit by the bank in the name of the Registrar General would, thus, not 
attract the provisions of section 194A. 

Note - The CBDT has accepted the aforesaid judgment and accordingly, vide Circular 
No.23/2015 dated 28.12.2015, clarified that interest on FDRs made in the name of 
Registrar General of the Court or the depositor of the fund on the directions of the 
Court, will not be subject to TDS till the matter is decided by the Court. However, once 
the Court decides the ownership of the money lying in the fixed deposit, the provisions of 
section 194A will apply to the recipient of the income. 
 

CASE LAW - 49 
Can discount given to stamp vendors on purchase of stamp papers be treated as 
‘commission or brokerage’ to attract the provisions for tax deduction under section 
194H? 

 
CIT V. AHMEDABAD STAMP VENDORS ASSOCIATION (2012) (SC) 

Issue: The principal issue in this case is whether stamp vendors are agents of the 
State Government who are being paid commission or brokerage or whether the sale of 
stamp papers by the Government to the licensed vendors is on “principal-to-principal” 
basis involving a “contract of sale”. 
 
1. The Government has imposed a number of restrictions on the licensed stamp 

vendors regarding the manner of carrying on the business, the stamp vendors are 
required to purchase the stamp papers on payment of price less discount on 
“principal to principal” basis and there is no “contract of agency” at any point 
of time.  

2. The definition of “commission or brokerage” under section 194H indicates that 
the payment should be received, directly or indirectly, by a person acting on behalf 
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of another person, inter alia,  for services in the course of buying or selling goods. 
Therefore, the element of agency is required in case of all services and 
transactions contemplated by the definition of “commission or brokerage” under 
section 194H.  

3. When the licensed stamp vendors take delivery of stamp papers on payment of full 
price less discount and they sell such stamp papers to the retail customers, neither 
of the two activities (namely, buying from the Government and selling to the 
customers) can be termed as service in the course of buying and selling of 
goods. The High Court, therefore, held that discount on purchase of stamp 
papers does not fall within the expression “commission or brokerage” to 
attract the provisions of tax deduction at source under section 194H. 

Supreme Court’s Decision: The Supreme Court affirmed the above decision of the 
High Court holding that the given transaction is a sale and the discount given to stamp 
vendors for purchasing stamps in bulk quantity is in the nature of  cash  discount  and  
consequently, section 194H has no application in this case. 

 
CASE LAW - 50 

Can incentives given to stockists and distributors by a manufacturing company 
be treated as “commission” to attract – 
(i) the provisions for tax deduction at source under section 194H; and 
(ii) consequent  disallowance  under  section  40(a)(ia)  for  failure  to  deduct  tax  
at source? 

 
CIT V. INTERVET INDIA P LTD (2014) (BOM) 

High Court’s Observations:  
1. The High Court observed that the assessee had undertaken sales promotion by 

way of product discount scheme under which it offered incentive to the 
stockists / distributors and dealers.  

2. The relationship between the assessee and the distributors / stockists was that 
of principal to principal.  

3. The products were firstly sold to distributors / stockists who in turn resold the 
goods in the market.  

4. No service was offered by the assessee to them except a discount under the 
product discount scheme/product campaign scheme to buy the assessee’s product. 

High Court’s Decision: The High Court, accordingly, held that the stockists and 
distributors were not acting on behalf of the assessee and most of the credit was by 
way of goods on meeting the sales target which could not be said to be a commission 
within the meaning of the Explanation (i) to section 194H. Accordingly, the High 
Court affirmed the order of the Tribunal which held that such payment does not attract 
deduction of tax at source. Consequently, disallowance under section 40(a)(ia) would not 
be attracted. 
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CASE LAW - 51 
Can the difference between the published price and the minimum fixed 
commercial price be treated as additional special commission in the hands of the 
agents of an airline company to attract TDS provisions under section 194H, where 
the airline company has no information about the exact rate at which tickets are 
ultimately sold by the agents? 

 
CIT V. QATAR AIRWAYS (2011) (BOM.) 

High Court’s Observations:  
1. On this issue, the Bombay High Court observed that the difference between the 
published price and minimum fixed commercial price cannot be taken as additional 
special commission in the hands of the agents, since the published price was the 
maximum price and airline company had granted permission to the agents to sell the 
tickets at a price lower than the published price.  
2. In order to deduct tax at source, the exact income in the hands of the agents must 
necessarily be ascertainable by the airline company.  
3. However, the airline company would have no information about the exact rate 
at which the tickets were ultimately sold by its agents, since the agents had been given 
discretion to sell the tickets at any rate between the minimum fixed commercial price and 
the published price.  
4. It would be impracticable and unreasonable to expect the airline company to get 
a feedback from its numerous agents in respect of each ticket sold. 
High Court’s Decision: Thus, tax at source was not deductible on the difference 
between the actual sale price and the minimum fixed commercial price, even though the 
amount earned by the agent over and above minimum fixed commercial price would be 
taxable as income in his hands. 
 
Note - It may be noted that in the case of CIT v. Singapore Airlines Ltd. (2009) 319 ITR 
29, the billing analysis statement clearly indicated the extra commission in the form of 
special or supplementary commission that was paid to the travel agent with reference to 
the deal code. Therefore, in that case, the Delhi High Court, held that the 
supplementary commission in the hands of the agent was ascertainable by the airline 
company and hence the airline company was liable to deduct tax at source on the same 
under section 194H. 

 
CASE LAW - 52 

Is payment made for use of passive infrastructure facility such as mobile towers 
subject to tax deduction under section 194C or section 194-I? 

 
INDUS TOWERS LTD V. CIT (2014) (DEL) 

High Court’s Observations:  
High Court’s Decision:  
1. The High Court held that the submission of the assessee that the transaction is 

not “renting” is incorrect.  
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2. Also, the Revenue’s contention that the transaction is primarily “renting of land” 
is also incorrect.  

3. The underlying object of the arrangement was the use of machinery, plant or 
equipment i.e., the passive infrastructure and it is incidental that it was necessary 
to house the equipment in some premises.  

4. It directed that tax deduction be made at 2% as per section 194-I(a), the rate 
applicable for payment made for use of plant and machinery. 

 
CASE LAW - 53 

In respect of a co-owned property, would the threshold limit mentioned in section 
194-I for non-deduction of tax at source apply for each co-owner separately or is 
it to be considered for the complete amount of rent paid to attract liability to 
deduct tax at source? 

 
CIT V. SENIOR MANAGER, SBI (2012) (ALL.) 

High Court’s Decision:  
1. The Allahabad High Court held that, since the share of each co-owner is 
definite and ascertainable, they cannot be assessed as an association of persons . The 
income from such property is to be assessed in the individual hands of the co-owners. 
Therefore, it is not necessary that there should be a physical division of the property by 
metes and bounds. 
2. Therefore, in the present case, since the payment of rent is made to each co-owner 
by way of separate cheque and their share is definite, the threshold limit mentioned in 
section 194-I has to be seen separately for each co-owner. Hence, the assessee would not 
be liable to deduct tax on the same and no interest under section 201 is leviable. 
 

CASE LAW - 54 
Can the payment made by an assessee engaged in transportation of building material 
and transportation of goods to contractors for hiring dumpers, be treated as rent for 
machinery or equipment to attract provisions of tax deduction at source under section 
194-I? 

 
CIT (TDS) V. SHREE MAHALAXMI TRANSPORT CO. (2011) (GUJ.) 

 
High Court’s Observations:  

1. The High Court observed that the assessee had given contracts to the parties for 
the transportation of goods and had not taken machinery and equipment on 
rent.  

2. The Court observed that the transactions being in the nature of contracts for 
shifting of goods from one place to another would be covered as works 
contracts, thereby attracting the provisions of section 194C. 

High Court’s Decision: Since the assessee had given sub-contracts for 
transportation of goods and not for the renting out of machinery or equipment, such 
payments could not be termed as rent paid for the use of machinery and the 
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provisions of section 194-I would, therefore, not be applicable. 
 

CASE LAW - 55 
Would transaction charges paid by the members of the stock exchange for 
availing fully automated online trading facility, being a facility provided by the 
stock exchange to all its members, constitute fees for technical services to attract the 
provisions of tax deduction at source under section 194J? 

 
CIT V. KOTAK SECURITIES LTD (2016) (SC) 

Supreme Court’s Observations: The Apex Court made the following observations: 
• The services provided by the stock exchange are available to all members in 

respect of every transaction that is entered into. There is nothing special, 
exclusive or customized in the service that is rendered by the stock exchange. 

• A member who wants to conduct his daily business in the stock exchange has no 
option but to avail such services. Each and every transaction by a member 
involves the use of such services provided by the stock exchange for which the 
member is required to pay transaction charge based on the transaction value 
besides charges for the membership of the stock exchange. 

• Technical services like managerial and consultancy service are in the nature 
of specialised services made available by the service provider to cater to the 
special needs of the customer-user as may be felt necessary. It is the above 
feature that would distinguish or identify a service provider from a facility 
offered. 

• However, there is no exclusivity in the services rendered by the stock exchange 
and each and every member has to avail such service in the normal course of 
trading in securities in the stock exchange. 

Supreme Court’s Decision: The Apex Court, accordingly, held that the service 
provided by the BSE for which transaction charges are paid failed to satisfy the test 
of specialized, exclusive and individual requirement of the user or the consumer who 
may approach the service provider for such assistance or service. 
Therefore, the transaction charges paid to BSE by its members are not for technical 
services but are in the nature of payments made for facilities provided by the stock 
exchange. Such payments would, therefore, not attract the provisions of tax deduction at 
source under section 194J. 

 
CASE LAW - 56 

Is tax is required to be deducted under section 195 on the demurrage charges paid to 
a foreign shipping company which is governed by section 172 for the purpose of 
levy and recovery of tax? 

 
CIT V. V.S. DEMPO & CO P LTD (2016)  (BOM)  

High Court’s Decision:  
1. The High Court, accordingly, held that since section 172 dealing with shipping 
business of non-residents contains a non-obstante clause and applies both for the 
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purpose of the levy and recovery of tax in the case of any ship carrying passengers 
etc., belonging to or chartered by a non-resident and shipping at a port in India, there 
would be no obligation on the payer-assessee to deduct the tax at source under section 
195 on payment of demurrage charges to the non-resident shipping company. 
2. The High Court also held that section 172 is a complete code that applies to 
non-resident and section 195 is part of recovery provision under the Income-tax Act, 
1961. Thus, the provisions contained thereunder would take care of the manner of 
determination of income from shipping business of non-residents as well as the levy 
and recovery of tax thereon. 

 
CASE LAW - 57 

Is payment made to an overseas agent, who did not perform any service in India, 
liable for tax deduction at source? 

 
DIT (INTERNATIONAL TAXATION) V. WIZCRAFT INTERNATIONAL 

ENTERTAINMENT (P) LTD (2014) (BOM) 
Facts of the case: The assessee, an event management company, engaged the services of 
an agent to bring artistes to India. The assessee-company (i) paid commission to overseas 
agent; (ii) reimbursed the expenses in connection with the visit of the artistes in India; and 
(iii) paid fees to the artistes in India. The assessee-company deducted tax at source on 
the fees paid to the international artistes in India but did not deduct tax at source on the 
commission paid to the agent and on the reimbursement of expenses incurred in India by 
the artistes. 
High Court’s Observations:  
1. The High Court observed that the assessee has deducted tax on the payments made 
to artistes for the services rendered in India. In so far as reimbursement of expenses is 
concerned, it has been verified with supporting documents that it was towards their air 
travel on which no tax was required to be deducted.  
2. With regard to the payment of commission, the agent did not act as a performing 
artist or entertainer.  
3. He was concerned only with the services rendered outside India. Thus, the 
Tribunal had recorded the finding of fact that the income of the agent did not arise from 
the personal activities in the contracting status of an entertainer or artist. He only contacted 
the artistes and negotiated with them for performance in India in terms of the authority 
given by the assessee. Hence, the commission paid to the overseas agent was not liable to 
tax in India. Consequently, there was no obligation for deducting tax at source at the time 
of making payment to the overseas agent. 
High Court’s Decision: The High Court, therefore, affirmed the decision of the Tribunal 
and Commissioner (Appeals) holding that the service rendered by the agent was 
outside India and hence, was not chargeable to tax in India. Thus, the requirement for 
deducting tax at source under section 195 on such payment does not arise. 
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CASE LAW - 58 
Can items of finished products from ship breaking activity which are usable as such 
be treated as “Scrap” to attract provisions for tax collection at source under section 
206C? 

 
CIT V. PRIYA BLUE INDUSTRIES (P) LTD (2016) (GUJ) 

1. The Tribunal firstly recorded a list of items sold by the assessee from the ship 
breaking activity. It found that the assessee collected and paid tax, for seven items, but 
did not collect tax at source on certain items viz. old and used plates; non-excisable 
(exempted) goods like wood etc. 
2. It observed that the ‘waste and scrap’ must be from manufacture or 
mechanical working of material which is definitely not usable as such because of 
breakage, cutting up, wear and other reasons. Since the assessee is engaged in ship 
breaking activity, these items/products are finished products obtained from such activity 
which are usable as such and hence, are not ‘waste and scrap’ though commercially known 
as scrap. Accordingly, the Tribunal also decided the issue in favour of the assessee. 
High Court’s Decision: The High Court concurred with the views of the Tribunal and 
held that any material which is usable as such would not fall within the ambit of the 
expression ‘scrap’ as defined in clause (b) of the Explanation to section 206C. 

 
 

CASE LAW - 59 
Are the provisions of tax deduction at source u/s 194H attracted on payment made by 
the assessee-bank for services rendered by M/s. NFS, a network of shared ATMs in 
India ? 
 

CIT AND ANOTHER V. CORPORATION BANK [2021] (KAR) 
 
1. The High Court observed that the relationship between the assessee-bank and 

National Financial Switch (NFS) is not of an agency but that of two independent parties 
on principal to principal basis. 

2 .  Therefore, the High Court held that the provisions of section 194H are not attracted on 
payment made by Corporation Bank, which issued the credit card, for payment gateway 
services provided by NFS.  

 
Note - National Financial Switch (NFS) is an ATM network which facilitates convenience 
banking.  It links together the country's ATMs in a single network. 

 
CASE LAW - 60 

Would the amounts paid by resident Indian end-users/ distributors to non- resident 
computer software manufacturers/ suppliers, as consideration for the use/resale of the 
computer software through End-User Licence Agreement (EULAs) /distribution 
agreements, be considered as payment of royalty for the use of copyright in the 
computer software? If yes, is it liable for deduction of tax at source u/s 195? 
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ENGINEERING ANALYSIS CENTRE OF EXCELLENCE P. LTD V. CIT AND 
ANOTHER (2021) (SC) 

 
1. The Apex Court observed that as per the definition given in Explanation 2(v) to section 

9(1)(vi) of the Income-tax Act, 1961, “royalty” means consideration for, inter alia, 
the transfer of all or any rights (including the granting of a licence), in respect of any 
copyright, literary, artistic or scientific work. As per Explanation 4 thereto, such 
transfer of all or any rights includes transfer of all or any right for use or right to 
use a computer software (including the granting of a licence).  

2. As per the meaning assigned in the DTAA with Singapore, for example, “royalty” 
means payment of any kind received as consideration for “the us e of, or the right to 
use, any copyright” of a literary, artistic or scientific work. The meaning of royalty in 
India’s DTAA with other countries like Australia, Canada, France, Italy, USA, 
Netherlands, Sweden, Taiwan, Japan, China etc. is similar if not identical. 

3. The Apex Court observed the following four categories of cases, in which the 
distribution agreements and end-user licence agreements did not create any interest or 
right to such distributors or end - users, which would amount to the use of or right 
to use any copyright: 

(i) where computer software is purchased directly by an end-user, resident in India, from a 
foreign, non-resident supplier or manufacturer. 

(ii) where resident Indian companies acting as distributors or resellers, purchase computer 
software from foreign, non-resident suppliers or manufacturers and then, resell the same 
to resident Indian end-users. 

(iii) where the distributor happens to be a foreign, non-resident vendor, who, after purchasing 
software from a foreign, non-resident seller, resells the same to resident Indian 
distributors or end-users. 

(iv) where computer software is affixed onto hardware and is sold as an integrated 
unit/equipment by foreign, non-resident suppliers to resident Indian distributors or end-
users. 

 
4. In all the above cases, the Apex Court held that the amount paid by resident Indian 

end-users or distributors to non-resident computer software manufacturers or 
suppliers, as consideration for the resale or use of the computer software through 
end-user licence agreements or distribution agreements, is not royalty for the use of 
copyright in the computer software. 

5. The provisions contained in the Income-tax Act, 1961 [namely, section 9(1)(vi) 
read along with Explanations 2 and 4 thereof], which deal with royalty, not being 
more beneficial to the assessees, have no application in the facts of these cases. 
Consequently, the consideration paid to the non- resident computer software 
manufacturers or suppliers would not be chargeable to tax India. Hence, no tax is 
required to be deducted at source u/s 195. 

 
INCOME TAX AUTHORITIES 

CASE LAW - 61 
Does the Central Board of Direct Taxes (CBDT) have the power to amend 
legislative provisions through a Circular? 
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COMMISSIONER OF INCOME-TAX  V. SV GOPALA AND OTHERS [2017](SC) 
Facts of the Case: The CBDT had issued a Circular invoking the powers under Section 119 
of the Income-tax Act, 1961. The Circular amended the provisions contained in Rule 68B 
of the Second Schedule to the Income-tax Act, 1961 relating to time limit for sale of 
attached immovable property. 
The issue under consideration is whether the CBDT has the power to amend legislative 
provisions through a Circular. 
Supreme Court’s Decision:  
1.The Supreme Court observed that the CBDT does not have the power to amend 
legislative provisions in exercise of its powers under section 119 of the Income- tax Act, 
1961 by issuing a Circular.  
2 . The High Court had held so on similar grounds.  
3 . The Supreme Court, accordingly, upheld the decision of the High Court quashing the 
circular for being ultra vires. 

 
CASE LAW - 62 

Can the assessee’s application, for adjustment of tax liability on income surrendered 
during search by sale of seized gold bars, be entertained where assessment has not 
been completed? 

 
HEMANT KUMAR SINDHI & ANOTHER V. CIT (2014) (ALL) 

Facts of the case: Consequent to a search in the premises of the assessee, some gold bars 
were seized from the locker. The assessee voluntarily disclosed some income during the 
course of search.  The assessee filed an application for sale of the gold bars and adjustment 
of tax liability on undisclosed income out of the sale proceeds. This would obviate his 
liability to pay interest under sections 234B and 234C. The Assessing Officer dismissed 
the application on the reasoning that only when the assessment is completed and tax 
demand is crystallized, can recovery be initiated by the sale of gold bars. The assessee 
filed a writ contesting the dismissal of application by the Assessing Officer. 
 
High Court’s Observations:  
1. The High Court observed that section 132B(1)(i) uses the expression “the amount 
of any existing liability” and “the amount of the liability determined”. The words “existing 
liability” postulates a liability that is crystallized by adjudication; Likewise, “a liability 
is determined” only on completion of the assessment. Until the assessment is complete, it 
cannot be postulated that a liability has been crystallized. 
2. As per the first proviso to section 132B(1)(i), the assessee may make an 
application to the Assessing Officer for release of the assets seized. However, he has to 
explain the nature and source of acquisition of the asset to the satisfaction of the Assessing 
Officer.  
3. It is not the ipse dixit of the assessee but the satisfaction of the Assessing Officer 
on the basis of the explanation tendered by the assessee which is material. 
High Court’s Decision: The High Court, accordingly, held that the Assessing Officer 
was justified in his conclusion that it is only when the liability is determined on the 
completion of assessment that it would stand crystallized and in pursuance of which a 
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demand can be raised and recovery can be initiated. Therefore, in the present case, the 
first proviso to section 132B(1)(i) would not be attracted. The High Court, thus, 
dismissed the writ petition. 

 
CASE LAW - 63 

Where no proceeding is pending against a person, can the Assessing Officer call for 
information under section 133(6), which is useful or relevant to any enquiry, with 
the permission of Director or Commissioner? 

 
KATHIROOR SERVICE CO-OPERATIVE BANK LTD. V. CIT (2014) (SC) 

Facts of the case: The Assessing Officer, with the prior approval of the Commissioner, 
issued notice under  section  133(6) to the  assessee,  a co-operative society engaged  in 
banking business, calling for general information regarding details of all persons (whether 
resident or non-resident) who had made (a) cash transactions of Rs. 1 lakh and above in any 
account, and/or (b) time deposits of Rs. 1 lakh or above, for the period of three years 
between April 1, 2005, and March 31, 2008, expressly stating therein that failure to furnish 
the information would attract penal consequences. 
The assessee objected to the said notice, inter alia, on the ground that such notice seeking 
for information which is unrelated to any existing or pending proceeding against the 
assessee could not be issued under the provisions of the Act. 
 
Supreme Court’s Observations:  
1. The Supreme Court observed that the Assessing Officer has been empowered to 
requisition information which will be useful for or relevant to any enquiry or proceeding 
under the Income-tax Act, 1961 in the case of any person. However, an income- tax 
authority below the rank of the Director or Commissioner can exercise this power in 
respect of an enquiry in a case where no proceeding is pending, only with the prior 
approval of the Director or the Commissioner. 
Supreme Court’s Decision: The Supreme Court held that information of general nature 
could be called for from banks. In this case, since notices have been issued after obtaining 
approval of the Commissioner, the assessing authority had not erred in issuing the notices to 
assessees requiring them to furnish information regarding account holders with cash 
transactions or deposits of more than Rs. 1 lakh. The Supreme Court, therefore, held that for 
such enquiry under section 133(6), the notices could be validly issued by the assessing 
authority. 

Note – The Finance Act, 2017 has amended the second proviso to section 133 to provide 
that the power in respect of an inquiry, in a case where no proceeding is pending, can be 
exercised by the Joint Director, Deputy Director and Assistant Director, without the prior 
approval of the Principal Director/Director/Principal Commissioner/Commissioner. 
 

CASE LAW - 64 
Can the CBDT refuse to condone delay in filing the tax return, where such delay 
was caused by circumstances beyond the control of the assessee? 
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REGEN POWERTECH PRIVATE LIMITED V. CBDT AND ANOTHER [2019]  
(MAD) 

 
High Court’s Observations:  
1. The High Court opined that the assessee could not be blamed for the delay in 

carrying out its audit, as it was beyond its control.  
2. Since there was some misunderstanding between the erstwhile auditor and the 

assessee, the return of income could not be presented before the due date.  
High Court’s Decision: 

The High Court held that application for condonation of delay could not have been 
rejected by the CBDT as the circumstances causing delay were beyond the control of 
the assessee. The High Court opined that the CBDT should have exercised its 
discretion in a proper manner and condoned the delay. 

 
 CASE LAW- 65 

Can delay in submitting the revised return of the amalgamated company after 
receiving approval from NCLT, but beyond the time stipulated u/s 139(5) of the 
Act, be permitted otherwise than by way of CBDT’s condonation u/s 119(2)(b)? 

 
DALMIA POWER LTD. & ANR.  V. ACIT [2020] (SC) 

Facts of the case: The assessee-companies entered into interconnected schemes of 
arrangement and amalgamation with nine (transferor) companies. The appointed date of 
the schemes was January 1, 2015. The schemes were duly approved and sanctioned by 
the National Company Law Tribunal (“NCLT”) by seven orders, the last of which 
was dated May 1, 2018. The assessee- companies filed their original returns of income 
for A.Y.2016-17 u/s 139(1) on September 30, 2016 and November 30, 2016, respectively, 
declaring loss and nil income. The assessees, the transferee companies, thereafter, 
manually filed revised returns of income for A.Y.2016-17 under section 139(5) on 
November 27, 2018 claiming losses in the current year to be carried forward, based on the 
revised computation of the transferor companies. On December 5, 2018, the 
Department held that the assessee had belatedly filed their revised returns without 
obtaining permission from the CBDT for condonation of delay under section 119(2)(b) 
read with Circular No. 9 of 2015 dated June 9, 2015. The assessees filed writ petitions 
for a direction to the Department to complete the assessment for AYs 2015-16 and 2016-
17 taking into account the revised returns and the orders of the NCLT approving the 
schemes of arrangement and amalgamation. The High Court directed the Department to 
accept the revised returns filed pursuant to the approval of the schemes of arrangement 
and amalgamation by NCLT, Chennai and complete the assessments for AYs 2015-16 
and 2016-17 in accordance with law. The Department filed appeals whereupon a Division 
Bench of the High Court reversed the judgment of the single judge, directed the assessees 
to comply with the procedure for filing belated revised returns of income, and held that 
the relevant clause (clause 64) of the scheme could not be read to infer that the 
Department had agreed to consider the revised returns of income, irrespective of whether 
they complied with the procedural and statutory requirements under the Act. 
Relevant provision of the Income -tax Act, 1961: Section 119(2)(b) is applicable in 
cases of genuine hardship to admit an application, claim any exemption, deduction, refund 
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or any other relief under the Act after the expiry of the stipulated period under the Act. 
Section 139(5), as applicable for the year under consideration, permits the assessee to 
file a revised return where he discovers an omission or mistake in the original return at 
any time before one year from the end of the relevant assessment year (currently, the time 
limit is any time before the end of the relevant assessment year). Section 170(1) 
provides that the successor of an assessee shall be assessed in respect of the income of 
the previous year after the date of succession. 
 
Supreme Court’s Observations : The schemes of arrangement and amalgamation 
between the assessees and the nine companies enabled the assessees to file revised 
returns even after the prescribed time limit for filing or revising such returns had lapsed, 
without incurring any liability on account of interest, penalty or any other sum. In 
compliance with section 230(5) of the Companies Act, 2013, notices in form CAA.3 
under rule 8(1) of the Companies (Compromises, Arrangements and Amalgamations) 
Rules, 2016 had been sent to the Department. The Department had not raised any 
objection within the stipulated period of 30 days despite service of notice. Pursuant 
thereto, the schemes were sanctioned by NCLT and attained statutory force not only 
inter se the transferor and transferee companies, but also in rem, since there was no 
objection raised either by the statutory authorities, the Department, or other 
regulators or authorities, likely to be affected by the schemes. As a consequence, the 
amalgamating companies lost their separate identity and character, and ceased to exist upon 
the approval of the schemes of amalgamation and their assets, profits and losses were 
transferred to the books of the assessees. The schemes, which incorporated provisions for 
filing revised returns beyond the prescribed time limit, would come into force 
retrospectively from the appointed date, i.e., January 1, 2015. Accordingly, the 
assessees filed their revised returns on November 27, 2018. 
Supreme Court’s Decision : The Supreme Court held that, in view of section 170(1), the 
Department was required to receive the revised returns of income for A.Y. 2016-17 and 
assess the income of the assessees taking into account the schemes of arrangement and 
amalgamation as sanctioned by the NCLT for the following reasons: (a) Section139(5) 
would not apply since the revised returns were not filed by the assessee on account of any 
omission or wrong statement in the original return. The delay was due to the time taken to 
obtain sanction of the schemes from NCLT. It was an impossibility for the assessee-
companies to have filed the revised returns for A.Y.2016-17 before the due date of March 31, 
2018, since NCLT passed the last orders sanctioning the schemes only on April 22, 2018 
and May 1, 2018; (b) Section 119(2)(b) would not be applicable where the assessee had 
restructured its business, and filed a revised return of income with the prior approval and 
sanction of the NCLT, without any objection from the Department. 
 

ASSESSMENT PROCEDURE 
 

CASE LAW - 66 
Can unabsorbed depreciation be allowed to be carried forward in case the return 
of income is not filed within the due date? 
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CIT V. GOVIND NAGAR SUGAR LTD. (2011) (DELHI) 
High Court’s Observations:  
1.On  this issue,  the Delhi High  Court observed that, the provisions of section 80 and 
section 139(3), requiring the return of income claiming loss to be filed within the due 
date, applies to, inter alia, carry forward of business loss and not for the carrying forward 
of unabsorbed depreciation.  
High Court’s Decision:  
2.Therefore, in the present case, the High Court held that the unabsorbed depreciation will 
be allowed to be carried forward to subsequent year even though the return of income of the 
current assessment year was not filed within the due date. 

 
CASE LAW - 67 

Can an assessee revise the particulars filed in the original return of income by filing 
a revised statement of income? 

 
ORISSA RURAL HOUSING DEVELOPMENT CORPN. LTD. V. ACIT (2012) 

(ORISSA) 
High Court’s Decision:  
1. Filing of revised statement of income is of no value and will not be considered by the 
Assessing Officer for assessment purposes. 
2.The High Court, relying on the judgement of the Supreme Court in Goetze (India) Ltd. 
v. CIT (2006) ITR 323, held that the Assessing Officer has no power to entertain a 
fresh claim made by the assessee after filing of the original return except by way of 
filing a revised return. 

 
CASE LAW- 68 

Is initiation of assessment by issue of notices under sections 143(2) and 142(1) in the 
name of the erstwhile amalgamating company, after approval of the scheme of 
amalgamation by the High Court and intimation of such amalgamation to the 
Assessing Officer, void ab initio? 

 
PR. CIT V. MARUTI SUZUKI INDIA LTD. [2019] (SC) 

Relevant provision of the Income -tax Act, 1961: Section 292B allows for curing of 
defects of a technical nature. The rationale behind this section is that the return of income, 
assessment , notice, summons or other proceedings should not be held to be invalid due 
to technical mistakes, which otherwise do not have much impact touching its legality, 
provided such return, assessment, notice, summons or other proceedings, etc., are 
otherwise in conformity with the purpose of the Income- tax Act, 1961. 

 
Issue: Whether issue of notice by the Assessing Officer in the name of the amalgamating 
company (S, in this case), after such company has amalgamated with another company 
(M, in this case) and after he has been so informed of such amalgamation, is a defect 
curable under section 292B? Would participation of the amalgamated company, M, in the 
assessment proceedings operate as an estoppel against law? 
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Supreme Court’s Observations:  
1. The consequence of approval of the scheme of amalgamation under section 394 

of the Companies Act, 1956 is that the amalgamating company ceased to exist.  
2. It could not, thereafter, be regarded as a person under section 2(31) against 

which assessment proceedings could be initiated or an order of assessment could 
be made.  

Supreme Court’s Decision:  
3.   In the present case, despite the fact that the Assessing Officer was informed of the 
amalgamating-company (S) having ceased to exist as a result of the approved scheme 
of amalgamation, the jurisdictional notice was issued in the name of S, the 
amalgamating company.  
4 .   The basis on which jurisdiction was invoked was fundamentally at odds with the 
legal principle that the amalgamating entity ceases to exist upon the approved scheme of 
amalgamation. 
5. The Supreme Court, accordingly, held that the initiation of assessment proceedings on 
a non-existent entity (S, in this case) was void-ab-initio and participation in the 
proceedings by the appellant-amalgamated company (M, in this case) in the 
circumstances cannot operate as an estoppel against law. 

 
CASE LAW - 69 

Would the doctrine of merger apply for calculating the period of limitation under 
section 154(7)? 

 
CIT V. TONY ELECTRONICS LIMITED (2010) (DEL.) 

Issue: The issue under consideration is whether the time limit of 4 years as per section 
154(7) would apply from the date of original assessment order or the order of the Appellate 
Authority. 
High Court’s Decision:  
1. The High Court held that once an appeal against the order passed by an authority is 
preferred and is decided by the appellate authority, the order of the Assessing Officer 
merges with the order of the appellate authority. After merger, the order of the original 
authority ceases to exist and the order of the appellate authority prevails. 
2. Thus, the period of limitation of 4 years for the purpose of section 154(7) has to 
be counted from the date of the order of the Appellate Authority. 

 
Note - In this case, the Delhi High Court has followed the decision of the Supreme Court 
in case of Hind Wire Industries v. CIT (1995) 212 ITR 639. 

 
CASE LAW - 70 

 

Is the final assessment order passed without issuing notice cum draft assessment 
order to the assessee valid? 
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YCD INDUSTRIES V. NATIONAL FACELESS ASSESSMENT CENTER 
Section 144B(1)(xiv), (xv), (xvi)(b), and (xxii) requires issuance of a notice-cum-draft 
assessment order and in case there is any variation prejudicial to the interest of the 
assessee, provide for an opportunity to the assessee to respond to such notice. 
In the present case, the assessee’s income was varied to its prejudice with an addition 
in the assessment order under section 115BBEE. 
Notice cum draft assessment is mandatorily required to be issued in the manner 
specified under section 144B to the assessee before issuing final assessment order, so 
that the assessee could have requested an opportunity of being heard in the matter. 
The reasoning of the Department that notices under sections 143(2) and 142(1) were 
issued prior to the passing of the assessment order could not  be  accepted  in view of 
the schematic design of the statute. The Department cannot side-step statutory 
safeguards put in place by the Legislature. 

 
CASE LAW - 71 

Can an assessee make an additional/new claim before an appellate authority, which was 
not claimed by the assessee in the return of income (though he was legally entitled to), 
otherwise than by way of filing a revised return of income? 

 
CIT V. PRUTHVI BROKERS & SHAREHOLDERS (2012) (BOM.) 

High Court’s Observations:  
1. The appellate authorities have jurisdiction to permit additional claims before 
them, however, the exercise of such jurisdiction is entirely the authorities’ discretion. 
2. It was held that in case an additional ground was raised before the appellate 
authority which could not have been raised at the stage when the return was filed or 
when the assessment order was made, or the ground became available on account of change 
of circumstances or law, the appellate authority can allow the same. 
3. The Supreme Court, in the case of Goetze (India) Ltd held that the additional claim 
before the Assessing Officer can be made only by way of filing revised return of income. 
4. The decision in the above mentioned case, however, does not apply in this case, 
since the Assessing Officer is not an Appellate Authority. 
High Court’s Decision: Therefore, in the present case, the Bombay High Court, held that 
additional grounds can be raised before the Appellate Authority even otherwise than by 
way of filing return of income. However, in case the claim has to be made before the 
Assessing Officer, the same can only be made by way of filing a revised return of income. 

 
 

APPEALS & REVISION 
 

CASE LAW - 72 
Can the Tribunal exercise its power of rectification under section 254(2) to recall its 
order in entirety, where there is a mistake apparent from record? 
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LACHMAN DASS BHATIA HINGWALA (P) LTD. V. ACIT (2011)  (DELHI) 
 

High Court’s Decision:  
1. While the Tribunal does not have the inherent power to review its order on 
merits, it can recall its order for the purpose of correcting a mistake apparent from the 
record. 
 
2. The Delhi High Court held that while exercising the power of rectification under 
section 254(2), can recall its order in entirety if it is satisfied that prejudice has resulted to 
the party which is attributable to the Tribunal’s mistake, error or omission and the error 
committed is apparent. 

 
CASE LAW - 73 

Does the High Court have an inherent power under the Income-tax Act, 1961 to 
review an earlier order passed on merits? 

 
CIT V. MEGHALAYA STEELS LTD. (2015) (SC) 

Supreme Court’s Observations:  
1. The Supreme Court concurred with the assessee’s submission that High Courts 
being courts of record under article 215 of the Constitution of India, the power of 
review would inhere in them.  
2. Further, it noted that in another case, in a slightly different context while dealing 
with power of review of writ petitions filed under article 226, the Supreme Court had 
observed that there is nothing in article 226 of the Constitution to preclude a High Court 
from exercising the power of review which inheres in every court of plenary jurisdiction 
to prevent miscarriage of justice or to correct grave and palpable errors committed by it.  
3. In that case, the High Court had entertained the second petition since the 
interested parties were not given an effective opportunity of being heard, before passing 
the judgement; therefore, keeping in mind the requirement of the principles of natural 
justice, the High Court had exercised its inherent power of review. 
 

CASE LAW - 74 
Can the Commissioner invoke revisionary jurisdiction under section 263, when the 
subject matter of revision has been decided by the Commissioner (Appeals) and the 
same is pending before the Tribunal? 

 
CIT V. FORTALEZA DEVELOPERS (2015) (BOM) 

High Court’s Decision :  
1. When the order of the first appellate authority is complete and the appeal is 
pending before the Tribunal, the Commissioner is precluded from invoking section 263 
for revision of the very same matter decided by the first appellate authority since clause 
(c) of the Explanation 1  to section 263 debars the same. 
2. Accordingly, the High Court held that the order passed by the Assessing Officer 
got merged with the order of the first appellate authority. The very same issue cannot be 
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revised by invoking revisionary jurisdiction under section 263. 
 

CASE LAW- 75 
While deciding an appeal, is it mandatory for the High Court to frame a substantial 
question of law or can it decide the case on the basis of the question of law urged by 
the appellant under section 260A(2)(c)? 

 
CIT V. A. A. ESTATE PVT. LTD. [2019] (SC) 

Supreme Court’s Observations :  
1. The Apex Court noted that there lies a distinction between the questions proposed 

by the appellant for admission of the appeal to the High Court and the questions 
framed by the High Court. 

2. The questions, which are proposed by the appellant, fall under section 
260A(2)(c) whereas the questions framed by the High Court fall under section 
260A(3).  

3.  Section 260A(4) provides that the appeal is to be heard on merits only on the 
questions formulated by the High Court under section 260A(3). 

4. In other words, the appeal is heard only on the questions formulated by the High 
Court and not on the questions proposed by the appellant. 

5. In case if the High Court is of the view that the appeal did not involve any 
substantial question of law, it should have recorded a categorical finding to that 
effect that the questions proposed by the appellant either do not arise in the case 
or/and are not substantial questions of law so as to attract the rigour of section 
260A for its admission and accordingly, should have dismissed the appeal in 
limine.  

6. However, this was not done in this case. Instead, the appeal was heard only on the 
questions urged by the appellant u/s 260A(2)(c). The High Court, therefore, did 
not decide the appeal in conformity with the mandatory procedure prescribed in 
section 260A. 

Supreme Court’s Decision : The Supreme Court held it to be just and proper to 
remand the case to the High Court for deciding the appeal afresh, on merits of the 
case in accordance  with procedure prescribed in section 260A. 

 
CASE LAW- 76 

Does the High Court have the inherent power to review its own order to correct a 
mistake apparent from the record? 

 
SUNIL VASUDEVA & OTHERS V. SUNDAR GUPTA & OTHERS [2019] (SC) 

On the issue of whether the High Court can review its own order, the Supreme Court 
referred to its ruling in Kamlesh Verma v. Mayawati (2013) 8 SCC 320, wherein the 
basic principles for entertaining a review application had been eloquently examined. 
As per the said decision, the High Court can review its own order, where the grounds 
for review were: 
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(i) discovery of new and important matter or evidence which, after the exercise of due 
diligence, was not within knowledge of the petitioner or could not be produced by 
him; 

(ii) mistake or error apparent on the face of the record; 
(iii) any other sufficient reason. 
A review will, however, not be maintainable in the following cases: 
(i) repetition of old and overruled argument; 
(ii) minor mistakes of inconsequential import. 
 

 CASE LAW- 77 
Is appellate remedy by way of appeal before Commissioner (Appeals) under section 
246A available to a company denying its liability to pay additional income-tax at 
the rate of 20% on the distributed income under section 115QA? 

 
GENPACT INDIA PVT. LTD.  V. DCIT & ORS [2019] (SC) 

Facts of the case: On September 10, 2013, a scheme of arrangement was approved by the 
Delhi High Court pursuant to which the assessee bought back 7,50,000 shares at the rate 
of Rs. 35,000 per share for a total consideration of Rs.2,625 crores from its holding 
company. In its return for AY 2014-15, it declared the details of the transaction but 
denied the liability to pay any tax. Pursuant to notice under section 143(2), an assessment 
order was passed rejecting the assessee's contention that the transaction was not a 
buyback in terms of section 115QA but a buy-back pursuant to a scheme approved by 
the High Court, and holding the assessee liable to pay tax at 20 % under section 115QA on 
the distributed income of Rs.2,625 crores. 
The assessee filed a writ petition against this portion of the assessment order. The 
Department submitted that since the remedy of appeal was available to the assessee, the 
writ petition should not be entertained. The assessee submitted that the demand under 
section 115QA could not be considered as forming part of the assessment order and it 
must be something separate from the order of assessment. 
 
Relevant provisions of the Income-tax Act, 1961: The relevant section dealing with 
appellate remedy and such right of appeal is section 246A(1) – Appealable orders before 
CIT(A). 
As per section 246A(1)(a), any assessee aggrieved against, inter alia, any one of the 
following orders may appeal to Commissioner (Appeals): 
(i) An order against the assessee, where the assessee denies his liability to be 

assessed under this Act, or 
(ii) An intimation under sub-section (1) or sub-section (1B) of section 143, where the 

assessee objects to the making of adjustments, or 
(iii) Any order of assessment under sub-section (3) of section 143 or section 144, 

where the assessee objects to the amount of income assessed, or to the amount of 
tax determined, or to the amount of loss computed, or to the status under which he is 
assessed 

It may be noted that one of the key expressions appearing in section 246A(1)(a)(i) is 
"where the assessee denies his liability to be assessed under this Act". 
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Section 115QA was inserted by Finance Act, 2013 to counter tax avoidance adopted by 
some Indian subsidiaries to distribute income to shareholders of Mauritius based holding 
company under the garb of buyback of shares. This section provides that where shares 
are bought back at a price higher than the price at which those shares were issued, 
then, the balance amount will be treated as distribution of income to shareholder and 
tax@20% will be payable by the company. 
 
Issue: Can “denial of the assessee's liability to be assessed under this Act" referred to in 
section 246A be confined to his liability to be assessed under section 143(3) alone, or 
can the same be extended to assessee's liability to pay tax under section 115QA? 
 
Supreme Court’s Observations : The Supreme Court noted the situations referred to in 
section 246A(1)(a) of the Act, namely: 
(i) An order against the assessee, where the assessee denies his liability to be assessed 

under this Act, or 
(ii) An intimation under sub-section (1) or sub-section (1B) of section 143, where the 

assessee objects to the making of adjustments, or 
(iii) Any order of assessment under sub-section (3) of section 143 or section 144, 

where the assessee objects to the amount of income assessed, or to the amount of 
tax determined, or to the amount of loss computed, or to the status under which he 
is assessed. 

The Supreme Court observed that contingencies detailed in (ii) and (iii) hereinabove 
arise out of assessment proceedings but the first contingency is a standalone postulate 
and is not dependent purely on the assessment proceedings either under section 143 or 
section 144 of the Act. The expression "denies his liability to be assessed" as held by 
this Court in Kanpur Coal Syndicate is quite comprehensive to take within its fold every 
case where the assessee denies his liability to be assessed under the Act. 
Supreme Court’s Decision : The Supreme Court held that any determination u/s 
115QA, be it regarding quantification of the liability or the question whether such 
company is liable or not , would fall within the ambit of the first postulate referred to 
hereinabove i.e., "an order against the assessee, where the assessee denies his liability to 
be assessed under this Act". The computation and extent of liability determined under the 
provisions of section 115QA would squarely get covered under the said expression. 
Accordingly, an appeal u/s 246A to Commissioner (Appeals) would be maintainable 
against the determination of liability under section 115QA. 
 

CASE LAW - 78 
Would automatic vacation of stay order upon expiry of extended period of stay of 365 
days be valid, where the delay in disposing of the appeal is not attributable to the 
assessee? 
 

DCIT V. PEPSI FOODS LTD (2021) (SC) 
 

1. The third proviso to section 254(2A) provides that where the appeal filed before the 
Appellate Tribunal is not disposed of within the period of stay or extended period of stay 
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granted by the Tribunal, the order of stay shall stand vacated after the expiry of 365 
days, even if the delay in disposing of the appeal is not attributable to the assessee. 

2. So far as the disposal of an appeal by the Appellate Tribunal is concerned, this is a 
directory provision. However, the condition of automatic vacation of stay on expiry 
of the period becomes mandatory so far as the assessee is concerned. 

3. The Apex Court also pointed out that the said proviso would result in the automatic 
vacation of a stay upon the expiry of 365 days, even if the Appellate Tribunal could not 
take up the appeal in time for no fault of the assessee. Further, vacation of stay in 
favour of the Department would ensue even if the Department is itself responsible for 
the delay in hearing the appeal. In this sense, the proviso is manifestly arbitrary 
being a provision which is capricious, irrational and disproportionate so far as the 
assessee is concerned. 

4. Accordingly, the Apex Court held that the third proviso to section 254(2A) has to be 
read without the word “even” and the word “not” after the words “delay in disposing of 
the appeal”. Thus, any order of stay shall stand vacated after the expiry of the 
period or periods mentioned in the section, only if the delay in disposing of the 
appeal is attributable to the assessee. 

 
     PENALTIES 

CASE LAW - 79 
Is penalty under section 271D imposable for cash loans/deposits received from 
partners? 

 
CIT V. MUTHOOT FINANCIERS (2015) (DEL) 

Facts of the case: The assessee-firm, engaged in business of banking and money lending, 
had received huge amounts from the partners in the assessment years 1996-97 and 1998-99 
by way of cash. The Assessing Officer levied penalty under section 271D. The 
Commissioner (Appeals) upheld the levy of penalty. The Tribunal observed that the 
advance made to the firm by the partners cannot be regarded as loan accepted by the 
firm. It held that the amount advanced and accepted is capital of the firm and not loans 
which cannot be subjected to penalty under section 271D. The Revenue filed an appeal 
before High Court. 
The assessee contended before the High Court that the amount advanced by the partners 
cannot be regarded as loan but is a capital of the firm. As the partnership firm has no separate 
legal entity, nor is there a separate identification between the firm and the partners, there is 
no violation of section 269SS in this case. 
 
High Court’s Opinion & Decision: The High Court referred to the case CIT v. R.M. 
Chidambaram Pillai (1977) 106 ITR 292, where the Apex Court was of the view that the 
firm is not a legal person even though it has some of the attributes of a personality. It held 
that the ‘firm’ is a collective noun, a compendious expression to designate an entity not 
a person. It also referred to CIT v. Sivakumar. V (2013) 354 ITR 9 (Mad), where the High 
Court upheld the conclusion of the Tribunal to hold that there is no separate legal entity for 
the partnership firm and the partner is entitled to use the funds of the firm. In CIT v. 
Lokhpat Film Exchange (Cinema) (2008) 304 ITR 172 (Raj), it was held that a 
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partnership firm not being a juristic person, the inter  se transaction between the firm and 
partners are not  governed by the provisions of sections 269SS and 269T. 
The High Court also noted the different view expressed by the Supreme Court in CIT v. 
A.W. Figgies & Co. (1953) 24 ITR 405, where it was held that the partners of the firm are 
distinct as civil entities while the firm as such is a separate and distinct unit for the purpose 
of assessment. 
The High Court observed that the position that emerges is that there are three different 
Courts, which have held that section 269SS would not be violative when money is 
exchanged inter se between the partners and the firm. 
1. The High Court further observed that, in this case, there was no dispute as regards the 
money brought in by the partners of the assessee-firm.  
2. The source of money was also not doubted.  
3. The transaction was bona fide and not aimed to avoid any tax liability.  
4. The credit worthiness of the partners and genuineness of the transactions coupled 
with relationship between the ‘two persons’ and two different legal interpretations put forward, 
could constitute a reasonable cause in a given case for not invoking sections 271D /271E read 
with section 273B. 
5. The High Court held that the issue being a debatable one, there was reasonable 
cause for not levying penalty. 

 
CASE LAW - 80 

Can loan, exceeding the specified limit, advanced by a partnership firm to the sole- 
proprietorship concern of its partner be viewed as a violation of section 269SS to 
attract levy of penalty? 

 
CIT V.  SIVAKUMAR (2013) (MAD.) 

High Court’s Decision:  
1. The High Court, relying upon the various court decisions, upheld the decision of 
the Tribunal holding that there is no separate identity for the partnership firm and that the 
partner is entitled to use the funds of the firm. 
2. In the present case, the assessee has acted bona fide and that there was a 
reasonable cause within the meaning of section 273B. Therefore, the transaction cannot 
be said to be in violation of section 269SS and no penalty is attracted in this case. 

 
CASE LAW - 81 

Where an assessee repays a loan merely by passing adjustment entries in its books of 
account, can such repayment of loan by the assessee be taken as a contravention of the 
provisions of section 269T to attract penalty under section 271E? 

 
CIT V. TRIUMPH INTERNATIONAL FINANCE (I.) LTD. (2012) (BOM.) 

Facts of the case: In the present case, the assessee is a public limited company, registered 
as category-I merchant banker with SEBI, engaged in the business of stock broking, 
investment and trading in shares and securities. The assessee had taken a loan from the 
Investment Trust of India. During the previous year in question, the assessee had 
transferred shares of a company held by it to the Investment Trust of India. Therefore, in the 
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current assessment year, the assessee was liable to pay the loan amount to the Investment 
Trust of India and had a right to receive the sale price of the shares transferred to Investment 
Trust of India. In order to avoid the unnecessary circular transfer of shares, both the 
parties agreed to set-off the amount payable and receivable by way of passing journal 
entries and the balance loan amount was paid by the assessee by way of an account payee 
cheque. The amount of loan settled by way of passing journal entries exceeds Rs. 20,000. 
 

High Court’s Decision:  
1. It would have been mere formality to repay the loan amount by account payee 
cheque/draft and receive back almost the same amount towards the sale price of the 
shares. 
2. Also, neither the genuineness of the receipt of loan nor the transaction of 
repayment of loan by way of adjustment through book entries carried out in the 
ordinary course of business has been doubted in the regular assessment. 
3. There is nothing on record to suggest that the amounts advanced by Investment 
Trust of India to the assessee represented the unaccounted money of the Investment 
Trust of India or the assessee and also it cannot be said that the whole transaction was 
entered into to avoid tax. 
4. In effect, the assessee has violated the provisions of section 269T by repaying 
the loan amount by way of passing book entries because section 269ST specifically speaks 
about making payment by way of account payee crossed cheque/ Bank Draft/ ECS  and 
therefore, penalty under section 271E is applicable. However, since the transaction is 
bona fide in nature being a normal business transaction and has not been made with 
a view to avoid tax, it was held that the assessee has shown reasonable cause for the 
failure under section 269T, and therefore, as per the provisions of section 273B, no 
penalty under section 271E could be imposed on the assessee for contravening the 
provisions of section 269T. 
Note: In order to mitigate the hardship caused by certain penalty provisions in case of 
genuine business transactions, section 273B provides that no penalty under, inter alia, 
section 271E shall be imposed on a person for any failure referred to in the said 
section, if such person proves that there was reasonable cause for such failure. 

 
CASE LAW- 82 

Can penalty under section 271C be levied for the non-remittance of the tax 
deducted at source under Chapter XVII-B to the credit of the Central Government? 

 
CIT (TDS) V. EUROTECH MARITIME ACADEMY PVT. LTD. [2019] (KER) 
 

High Court’s Observations:  
1. The second proviso to section 194-I cannot be applicable to the assessee, 

because a trust cannot be included within the definition of "an individual or a 
Hindu undivided family" and therefore, the monetary limits specified in clause (a) 
or (b) of section 44AB is not relevant in this case. There is no exemption as 
such for other persons not covered under section 44AB. Hence, the trust is 
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liable to deduct tax at source, irrespective of whether or not it was covered under 
section 44AB. 

2. Regarding the delay in deposit, the Court took note of the decision of the Kerala 
High Court in US Technologies International (P.) Ltd. v. CIT [2010] 195 Taxman 
323 case, which held that penalty under section 271C would be attracted for 
failure to deduct or failure to remit recovered tax.  

3. Further, it also noted another decision of the same High Court in case of Classic 
Concepts Home India Pvt. Ltd. v. CIT [2016] 383 ITR 626 (Ker) which held that 
so far as failure on the part of the assessee to remit the tax recovered at source is 
concerned, there cannot be any justifying circumstance for delay in remittance 
because the assessee cannot divert tax recovered for the Government towards 
working capital or any other purpose. Thus, the defence available under section 
273B does not cover failure in payment of recovered tax. 

 
High Court’s Decision : Accordingly, the High Court held that, assessee is liable to 
pay penalty under section 271C for both non-deduction of tax at source and non-
remittance of tax deducted at source. 

 
 

OFFENCES & PROSECUTION 
 

CASE LAW - 83 
Would prosecution proceedings under section 276CC be attracted where the failure 
to furnish return in time was not willful? 

 
UNION OF INDIA V. BHAVECHA MACHINERY AND OTHERS (2010) (MP) 

High Court’s Observation and Decision:  
1. In this case, the High Court observed that for the provisions of section 276CC 
to get attracted, there should be a willful delay in filing return and not merely a 
failure to file return in time.  
2. There should be clear, cogent and reliable evidence that the failure to file 
return in time was ‘willful’ and there should be no possible doubt of its being 
‘wilful’.  
3. The failure must be intentional, deliberate, calculated and conscious with 
complete knowledge of legal consequences flowing from them. 
In this case, it was observed that there were sufficient grounds for delay in filing the 
return of income and such delay was not willful. Therefore, prosecution proceedings 
under section 276CC are not attracted in such a case. 

 
CASE LAW - 84 

 
Can prosecution be launched in every case where unaccounted transactions (like 
unaccounted loan) are unearthed during search, irrespective of whether there is a 
liability to pay tax, penalty or interest under the  Act  in respect thereof? 
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D.K. SHIVAKUMAR [2021] (Karnataka) 
 
The gist of the offence under section 276C(1) is the wilful attempt to evade any tax, 
penalty or interest chargeable or imposable on income. What is made punishable is 
“attempt to evade tax, penalty or interest”. In legal parlance, an “attempt” is understood 
to mean “an act or movement towards commission of an intended crime”. It is doing 
“something in the direction of commission of offence”. 
A positive act on the part of the accused is required to be established to bring home the 
charge against the accused for the offence under section 276C(2). There is no 
presumption under law that every unaccounted transaction (uncounted loan, in the 
present case) would lead to imposition of tax, penalty or interest. Therefore, until and 
unless it is determined that the unaccounted transactions unearthed during search were 
liable for payment of tax, penalty or interest, no prosecution could be launched on the 
ground of attempt to evade such tax, penalty or interest. 
 

MISCELLANEOUS PROVISIONS 
 

CASE LAW - 85 
Can expenditure incurred in foreign exchange for provision of technical services outside 
India, which is deductible for computing export turnover, be excluded from total 
turnover also for the purpose of computing deduction under section 10AA?  

 
CIT V. HCL TECHNOLOGIES LIMITED [2018]  (SC) 

Facts of the case: The assessee-company was engaged in the business of development and 
export of computer software and rendering technical services. For the relevant assessment 
year, the assessee claimed deduction under section 10AA as per certificates filed in the 
prescribed form.   
 
Issue: The issue under consideration is whether software development charges incurred in 
foreign exchange attributable to the delivery of technical services outside India, deductible 
from export turnover, be excluded from total turnover also for computing deduction under 
section 10AA. 
 
Supreme Court’s Observations:   
1. The term “total turnover” has not been defined in section 10AA under which the 

deduction is sought.   
2. Clause (i) of Explanation 1 to section 10AA defines “export turnover” which 

specifically seeks to exclude these three categories of expenditure for delivering the 
export of articles/things or expenses incurred in foreign exchange in rendering of 
services outside India.   

3. The Court observed that when a particular word such as “total turnover” is not defined 
by the legislature, ordinary meaning is to be attributed in conformity with the context 
in which it is used.  

4. Section 10AA deduction depends on arriving at the profit from export business, thus, 
expenses excluded from “export turnover” must also be excluded from “total turnover”, 
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since one of the components of “total turnover” is export turnover. Expenses incurred 
in foreign exchange for providing the technical services outside are thus, to be 
excluded from total turnover also.   

Supreme Court’s Decision: If deductions in respect of freight, telecommunication charges 
and insurance attributable to delivery of articles, things etc. or expenditure incurred in 
foreign exchange in rendering of services outside India are allowed only against export 
turnover but not from the total turnover for computing deduction under section 10AA, then, 
it would give rise to inadvertent, unlawful, meaningless and illogical results causing grave 
injustice, which could have never have been the intent of the Legislature. Hence, such 
expenditure incurred in foreign exchange for providing technical services outside India are 
deductible from total turnover also. 

 
CASE LAW - 86 

Can the Assessing Officer suo moto assume jurisdiction to declare sale of property as 
void under section 281? 
 

DR. MANOJKABRA V. ITO (2014) (ALL) 
 

Facts of the case: The assessee acquired a property for Rs. 7 lakhs though the stamp 
duty was paid in accordance with the circle rate which was Rs. 12 lakhs. Pursuant to 
the sale deed, the assessee took possession of the property. Prior to the sale, the income 
tax assessment of vendor had been completed and a certain demand was raised against 
him in respect of the assessment year when the sale of the property was effected. The 
Assessing Officer issued a notice under section 281 to show cause as to why the sale 
deed executed in his favour (assessee-buyer) should not be treated as a void document. 
The assessee-buyer contended that he was a bona fide purchaser for adequate 
consideration and no notice of pendency of proceedings was to known him nor was it 
brought to his knowledge by the seller. 
The assessee placed reliance on the decision of Supreme Court in the case of TRO v. 
Gangadhar Vishwanath Ranade (Decd.) (1998) 234 ITR 188, where it was held that 
section 281 of the Income-tax Act, 1961 is only a declaratory provision and not an 
adjudicatory provision entitling the income-tax authority to declare a document as a 
void document. 
High Court’s Observation: The High Court observed that the issue in this case was 
squarely covered by above Apex Court decision which held that the legislature had no 
intention to confer any exclusive power or jurisdiction upon the income-tax authority to 
decide any question arising under section 281. The Income-tax Act, 1961, does not 
prescribe any adjudicatory machinery for deciding any question which may arise under 
section 281. In order to declare a transfer as fraudulent under section 281, an appropriate 
proceeding in accordance with law was required to be taken under section 53 of the 
Transfer of Property Act, 1882. The Assessing Officer is required to file a suit for 
declaration to the effect that the transaction of transfer was void under section 281 of the 
Income-tax Act; but he himself cannot assume jurisdiction to declare the sale deed as 
void. 
High Court’s Decision: Applying the rationale of the Apex Court ruling, the High Court 
held that the Assessing Officer has no jurisdiction under section 281 to suo moto declare 
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the sale as void. 
 
IMPORTANT NOTE: 
 
It is pertinent to note that this book covers all the Case Laws from ICAI Study Material 
relevant for May & Nov 2022 . 
FURTHER ICAI WILL ADD FEW MORE CASE LAWS IN THE MONTH OF FEB 
FOR MAY 2022 & JULY FOR NOV 2022. AS SOON AS IT COMES I WILL 
UPLOAD THE VIDEO FOR THE SAME. FURTHER NOTES WILL ALSO BE 
UPLOADED ON TELEGRAM CHANNEL & WEBSITE. 
 
THANK YOU ALL MY DEAREST STUDENTS, 
 
GOD BLESS YOU ALL. 
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PART C: 
This part will cover summary of all 122 Case laws covered in ICAI material in 12 sides 
which will help you all to revise all 122 Case laws at a lightning speed. 
 

SUMMARY OF “ALL 122 CASE LAWS” IN JUST 12 SIDES 
FROM ICAI STUDY MATERIAL FOR MAY/NOV 2022 

 
Sr 
No. 

Appellant v/s 
 Respondent 

Year Hiera 
rchy 

Judgement by LORDSHIP 

1 Cit v. Vedha 
spinning mills 
private 
limited and 
others 

2021 Madr
as The amount realised by the assessee on sale of certified 

emission reduction credit, which the assessee had earned 
on the clean development mechanism in its wind energy 
operations, is a capital receipt and not taxable. 
 

2. Honda Siel 
Cars India 
Ltd. v. CIT 

2017 SC 
 

Technical fee paid under a technical collaboration 
agreement for setting up a joint venture company in 
India is to be treated as capital expenditure, since upon 
termination of TCA, the joint venture itself would come to 
an end. 

3. CIT v. 
Saurashtra 
Cement Ltd 

2010 SC 
 

Liquidated damages received by a company from the 
supplier of plant for failure to supply machinery to 
the company within the stipulated time i s  a capital 
receipt, hence not taxable. 

4. CIT v. M. 
Venkateswar
a Rao 

2015 T & 
AP 

The firm d o e s  n o t  h a v e  to explain the source of 
income of the partners regarding the amount 
contributed by them towards capital of the firm. 

5. CIT v. 
Kribhco 

2012 Delhi Sec 14A is not applicable for Income which are 
deductible under Chapter VIA. It is for Sec 10 Income. 

6. CIT v. 
Shankar 
Krishnan 

2012 BOM  Notional interest on security deposit given to the 
landlord in respect of residential premises taken on rent 
by the employer and provided to the employee, cannot 
be included in the perquisite value of rent-free 
accommodation given to the employee. 

7. CIT (TDS) v. 
Director, 
Delhi Public 
School 

2011 Punj 
& 
Harya
na  

The limit of Rs. 1,000 per month per child c a n n o t  be 
allowed as standard deduction, while computing the 
perquisite value of free or concessional education facility 
provided to the employee by the employer.  In case the 
cost of such education or the value of benefit does not 
exceed Rs. 1,000 per month per child, the perquisite value 
shall be taken to be Nil. 

8. Raj 
Dadarkar 
and 
Associates v. 
ACIT 

2017 SC In this case, the income is to be assessed as “IFHP” 
and not as business income, on account of lack of 
sufficient material to prove that the substantial income 
of the assessee was from letting out of the property. 
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9. Chennai 
Properties 
and 
Investments 
Ltd. V. CIT 

2015 SC Income from letting out of properties by a company, 
whose main object as per its memorandum of 
association is to acquire and let out properties, is 
taxable as its business income, considering the fact that 
the entire income of the company as per its return of 
income was only from letting out of properties. 

10. Rayala 
Corporation 
(P) Ltd. V. 
ACIT 

2016 SC Since the business of the company is to lease out its 
property and earn rent therefrom, the rental income 
earned by the company is chargeable to tax as its 
business income and not income from house property. 

11. CIT v. NDR 
Warehousing 
P Ltd 

2015 Madr
as  

Income earned by the assessee from letting out of 
godowns and provision of warehousing services is 
chargeable to tax under the head “PGBP” and not under 
the head “HP”. 

12. CIT v. 
Hariprasad 
Bhojnagarwal
a 

2012 Gujar
at  

HUF is a group of individuals related to each other. 
HUF is entitled to claim benefit of self-occupation of 
house property u/s 23(2). 

13. CIT v. Asian 
Hotels Ltd 

2010 Delhi Notional interest on interest-free deposit received by an 
assessee in respect of a shop let out on rent can 
neither be taxed as business income nor income from 
house property. 

14. Palam Gas 
Service v. 
CIT 

2017 SC Sec 40(a)(ia) is attracted in case an amount is  ‘payable’ 
to a sub-contractor as well as it has been “actually paid”. 
Further sec 40(a)(ia) is attracted in case of both mercantile 
as well as cash system of accounting. 

15. Berger Paints 
India Ltd v. 
CIT 

2017 SC “Premium” on subscribed share capital is not a part of 
“capital employed in the business of the company” 
under sec 35D to be eligible for a deduction. 

16. K&CO. 2014 Delhi  Interest income is inextricably (closely) linked to the 
business; can’t be treated as IFOS. 

17. I.C.D.S. Ltd. 
v. CIT 

2013 SC Depreciation on leased vehicles cannot be denied to 
the lessor on the ground that the vehicles are 
registered in the name of the lessee and that the lessor 
is not the actual user of the vehicles 

18. CIT v/s BSES 
Yamuna 
Powers Ltd 

2013 Delhi Depreciation in case of computer Accessories & 
Peripherals will be 40%. 

19. Federal Bank 
Ltd. V. ACIT 

2011 Keral
a  

EPABX and mobile phones cannot be treated as 
computers to be entitled to higher depreciation (15%). 

20. CIT v. Orient 
Ceramics and 
Industries 
Ltd 

2013 Delhi 
HC 

Expenditure incurred on glow-sign boards displayed 
at dealer outlet i s  a  revenue expenditure, as it decays 
with weather, short shelf life, frequent replacement. 

21. CIT v. ITC 
Hotels Ltd 

2011 Karna
taka  

Expenditure incurred on the issue of debentures shall 
be treated as revenue expenditure, even in case of 
convertible debentures. 
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22. National co-
operative 
development 
corporation v. 
Cit 

2020 SC The source of funds from which the expenditure is 
made is not relevant. 

23. CIT v. Priya 
Village 
Roadshows 
Ltd 

2011 Delhi  Expenditure on architect fees for examining technical 
viability of proposal for take over of cinema theatre for 
conversion into multiplex. Project was dropped later on. 
Since the feasibility studies were conducted by the 
assessee for existing business & venture was abandoned 
without creating a new asset, the expenses are of revenue 
nature. 

24. Confederatio
n of India 
Pharmaceutic
al Industry 
v/s CBDT 

2013 H.P  Circular 5/2012 disallowing the expenditure incurred on 
freebies provided by pharma Companies to Medical 
Practioners, is in line with Explanation to 37(1), which 
disallows expenses which are prohibited by law. 

25. CIT v/s KAP 
Scan & 
Diagnostic 
Centre P. Ltd 

2012 P & H  Commission paid to doctors by diagnostic centre for 
referring patients would be treated as illegal & against 
public policy to attract disallowance. 

26. Shanti 
Bhushan v. 
CIT 

2011 Delhi  Expenditure incurred on heart surgery of an assessee, 
being a lawyer,  c a n n o t  be allowed as business  
expenditure u/s 31,  by treating it as current repairs 
considering heart as plant and machinery, or u/s 37,  by 
treating it as expenditure incurred wholly and exclusively 
for the purpose of business or profession. 

27. CIT v. 
Neelavathi & 
Others 

2010 Karna
taka  

Payment to police personnel and gundas to keep away 
from the cinema theatres run by the assessee cannot be 
allowed as deduction. 

28. Millennia 
Developers 
(P) Ltd. V. 
DCIT 

2010 Karna
taka  

Amount paid by a construction company as 
regularization fee for violating building bye-laws 
cannot be allowed as deduction. 

29. CIT v. Great 
City 
Manufacturin
g Co 

2013 Allaha
bad 

Remuneration paid to working partners as per the 
partnership deed within the statutory limit prescribed u/s 
40(b)(v) shall be allowed as deduction, even though it is 
unreasonable and excessive as per sec 40A(2)(a). 

30. Shasun 
Chemicals & 
Drugs Ltd v. 
CIT 

2016 SC Payment of bonus due to employees paid to a trust and 
such amount is subsequently paid to the employees 
before the stipulated due date, be allowable u/s 
36(1)(ii). 

31. M.M. Aqua 
Technologies 
Ltd. v. CIT 

2021 SC Yes the Deduction shall be allowed as debentures were  
issued  in lieu of interest. 

32. Balakrishnan 
v. Union of 
India & 

2017 SC Receipt of higher compensation on account of 
negotiations doesn’t transforms the character of 
compulsory acquisition into a voluntary sale, so as to deny 
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Others exemption u/s 10(37)(iii). Therefore exemption will 
continue to apply. 

33. CIT v. 
Manjula J. 
Shah 

2013 BOM Indexation benefit in respect of the gifted asset shall 
apply from the year in which the asset was first held 
by the previous owner. 

34. CIT v. Syed 
Ali Adil/ CIT 
v. Ananda 
Basappa 

2013 AP/ 
Karna
taka 

Assessee is entitled to exemption u/s 54 in respect of 
purchase of two flats, adjacent to each other and 
having a common meeting point. 

35. CIT v. 
Gurnam 
Singh 

2010 P & H Exemption u/s 54B cannot be denied solely on the 
ground that the new agricultural land purchased is not 
wholly owned by the assessee, as the assessee’s son is a 
co-owner as per the sale deed. 

36. CIT v. Kamal 
Wahal 

2013 Delhi Exemption u/s 54F cannot be denied solely on the 
ground that the new residential house is purchased by the 
assessee exclusively in the name of his wife. 

37. CIT v. 
Ravinder 
Kumar Arora 

2012 Delhi Where a house property is registered in joint names, 
the exemption u/s 54F can be allowed fully to the co-
owner who has paid whole of the purchase 
consideration and it will not be restricted to his share in 
the house property. 

38. CIT v. 
Sambandam 
Udaykumar 

2012 Karna
taka 

Exemption under sec 54F cannot be denied  i.r.o 
investment made in construction of a residential house, 
on the ground that the construction was not completed 
within three years after the date on which transfer took 
place, on account of pendency of certain finishing 
work like flooring, electrical fittings, fittings of door 
shutter, etc. 

39. CIT v. V.s. 
Dempo 
Company 
Ltd/ Ace 
Builders (P) 
Ltd 

2016 SC Where a depreciable asset held for more than 36 months is 
transferred, benefit of exemption u/s 54EC can be 
claimed, if the capital gains on sale of such asset are 
reinvested in long-term specified assets within the specified 
time. 

40. Gouli 
Mahadevapp
a v. ITO 

2013 Karna
taka 

Where the SDV u/s 50C has been adopted as the FVC, 
the reinvestment made in acquiring a residential 
property, which is in excess of the actual net sale 
consideration, can be considered for the purpose of 
computation of exemption u/s 54F, irrespective of the 
source of funds for such reinvestment. 

41. Hindustan 
Unilever Ltd. 
V. DCIT 

2010 BOM Exemption under sec 54EC cannot be denied because the 
bonds being issued after six months of the date of 
transfer, even though the payment for the bonds was 
made within the six month period. 

42. Fibre Boards 
(P) Ltd v. 
CIT 

2015 SC Advance given for purchase of land, building, plant 
and machinery amounts to utilization of capital gain for 
purchase and acquisition of new machinery or plant and 
building or land, for claim of exemption u/s 54G. 
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43. Sakthi metal 
depot v. Cit   

2021 SC The depreciable asset forming a part of block of assets 
within the meaning section 2(11) would not cease to be a 
part of the block of assets so long as the assessee 
continued business. 

44. Movaliya 
Bhikhubhai 
Balabhai v. 
ITO 

2016 GUJ The interest awarded u/s 28 of the Land Acquisition 
Act, 1894 was not liable to tax under the head of ‘Income 
from other sources’ and thus, was not deductible at 
source. It is chargeable under CG. 

45. PCIT v. Dr. 
Ranjan Pai 

2021 Karna
taka 

The provisions of sec 56(2)(x) would not be attracted 
in the hands of the recipient shareholders on receipt of 
bonus shares. 
 

46. CIT v. Parle 
Plastics Ltd 

2011 BOM For the purpose of Sec 2(22)(e) “substantial part of the 
business” has to be understood on case to case basis. 
The relevant factors can be turnover, profits, 
manpower, capital employed etc. 

47. CIT v. Vir 
Vikram Vaid 

2014 BOM Repair and renovation expenses i.r.o premises 
occupied by the company cannot be treated as deemed 
dividend in the hands of shareholder being the owner of 
the building. 

48. Pradip 
Kumar 
Malhotra v. 
CIT 

2011 Calcut
ta 

Gratuitous loan given by a company to a shareholder 
(10%), would come within the purview of sec 2(22)(e) 
but not the cases where the loan is given in return to an 
advantage conferred upon the company by such 
shareholder. 

49. CIT v. 
Ambassador 
Travels (P) 
Ltd 

2009 Delhi Financial transactions cannot under  any circumstances 
be treated as loans or advances received by the assessee 
from these concerns for the purpose of application of sec 
2(22)(e). 

50. CIT v. 
Manjoo and 
Co. 

2011 Keral
a 

Winnings of prize money on unsold lottery tickets held 
by the distributor of lottery tickets be assessed as IFOS 
and not PGBP and be subject to tax rates prescribed u/s 
115BB (i.e.30%) 

51. Pramod 
Mittal v. CIT 

2013 Delhi Loss suffered by a firm, which was dissolved, cannot 
be carried forward for set-off by the individual partner 
who took over the business of the firm as a sole 
proprietor, considering the succession as inheritance. 

52. CIT v. Sunil 
Vishwambhar
nath Tiwari 

2016 BOM Assessee is entitled to claim deduction u/s 80-IB(10) in 
respect of the enhanced gross total income as a 
consequence of disallowance of expenditure u/s 40(a)(ia). 

53. CIT v. 
Swarnagiri 
Wire 
Insulations 
Pvt. Ltd 

2012 Karna
taka  

Assessee is entitled to the benefit of set off of loss of 
eligible business u/s 80-IA against the profits of non-
eligible business. However, once set-off is allowed u/s 
70(1) against another source under the same head, a 
deduction to such extent is not possible in any 
subsequent assessment year i.e., the loss (arising on 
account of balance depreciation of eligible business) so set-
off u/s 70(1) has to be first deducted while computing 
profits eligible for deduction u/s 80-IA in the 
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subsequent year. 
54. CIT v. 

Meghalaya 
Steels Ltd 

2016 SC Transport subsidy, interest subsidy and power 
subsidy received from the Government be treated as 
profits “derived from” business or undertaking to qualify 
for deduction u/s 80-IB. 

55. CIT v. 
Orchev 
Pharma P. 
Ltd. 

2013 SC Duty Drawback/Cash Compensatory etc cannot be 
treated as profit derived from the business of the 
industrial undertaking to be eligible for deduction u/s 80-
IB. (Same as Liberty India) 

56. CIT v. 
Nestor 
Pharmaceutic
als Ltd. / 
Sidwal 
Refrigeration
s Ind Ltd. V. 
DCIT 

2010 Delhi With mere trial production, the manufacture for the 
purpose of marketing the goods had not started which 
starts only with commercial production, namely, when 
the final product to the satisfaction of the manufacturer 
has been brought into existence and is fit for marketing. 
Further the five year period has to be reckoned from FY 
in which commercial production commenced. 

57. Praveen Soni 
v. CIT 

2011 Delhi Sec 80-IB nowhere stipulated a condition that the claim 
for deduction under this sec had to be made from the 
first year of qualification of deduction failing which the 
claim will not be allowed in the remaining years of 
eligibility. 

58. ITO v. 
Venkatesh 
Premises Co-
operative 
Society Ltd. 

2018 SC Certain receipts by co-operative societies from its 
members (non-occupancy charges, transfer charges, 
common amenity fund charges) are exempt based on the 
doctrine of mutuality. No one can earn income from 
themselves. 

59. CIT v. 
Govindbhai 
Mamaiya 

2014 SC Where a land inherited by 3  brothers is compulsorily 
acquired by the State Government, the resultant CG 
would be assessed in the status of  their individual 
capacity & not in the AOP’s capacity. 

60. Madras 
Gymkhana 
Club v. DCIT 

2010 Madr
as 

Interest earned from investment of surplus funds in the 
form of fixed deposits with institutional members does 
not satisfy the principle of mutuality and hence cannot 
be claimed as exempt on this ground. 

61. Sind Co-
operative 
Housing 
Society v. 
ITO 

2009 BOM Transfer fees received by a co-operative housing 
society from its incoming and outgoing members be 
exempt on the ground of principle of mutuality. 

62. CIT v. Anil 
Hardware 
Store 

2010 HP Where the partnership deed does not specify the 
remuneration payable to each individual working 
partner but lays down the manner of fixing the 
remuneration, the assessee-firm would be entitled to 
deduction in respect of remuneration paid to partners. 

63. JCIT v. Rolta 
India Ltd 

2011 SC Interest under secs 234B and 234C shall be payable on 
failure of the company to pay advance tax in respect of 
tax payable u/s 115JB. 
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64. CIT v. Trans 
Asian 
Shipping 
Services (P) 
Ltd 

2016 SC Income from slot charter arrangement in other ships can 
be computed applying the special provisions under 
Chapter XII-G. 

65. Queen’s 
Educational 
Society v. 
CIT 

2015 SC Where an educational institution carries on the 
activity of education primarily for educating persons, 
the fact that it makes a surplus does not lead to the 
conclusion that it ceases to exist solely for educational 
purposes and becomes an institution for the purpose of 
making profit. Hence eligible for exemption u/s 10(23C). 

66. CIT v. St. 
Peter’s 
Educational 
Society 

2016 SC Imparting education/training in specialized field like 
communication, advertising etc. and awarding 
diplomas/certificates does not constitute an “educational 
purpose” for grant of exemption u/s 10(23C)(vi). 

67. ITC Ltd V. 
CIT 

2016 SC “Tips” received by the hotel-company from its 
customers and distributed to the employees would not 
fall within the meaning of “Salaries” to attract TDS u/s 
192. 

68. UCO BANK 
V. DCIT 

2014 Delhi Sec 194A is not applicable in respect of interest on 
fixed deposits in the name of Registrar General of High 
Court. 

69. CIT v. 
Ahmedabad 
Stamp 
Vendors 
Association 

2012 SC The given transaction is a sale and the discount given to 
stamp vendors for purchasing stamps in bulk quantity is 
in the nature of cash discount and consequently, sec 
194H has no application in this case. 

70. CIT v. 
Intervet 
India P Ltd 

2014 BOM The stockists and distributors were not acting on 
behalf of the assessee and most of the credit was by 
way of goods on meeting the sales target which could 
not be said to be a commission within the meaning of 
sec 194H. 

71. CIT v. Qatar 
Airways 

2011 BOM The difference between the published price and the 
minimum fixed commercial price cannot be treated 
as additional special commission in the hands of the 
agents of an airline company to attract TDS provisions 
u/s 194H, where the airline company has no 
information about the exact rate at which tickets are 
ultimately sold by the agents. 

72. Japan 
Airlines Co. 
Ltd. V. CIT / 
CIT v. 
Singapore 
Airlines Ltd 

2015 SC Landing and parking charges paid by an airline 
company to Airports Authority of India shall be liable 
to deduct TDS u/s 194C & not u/s 194-I. 

73. Indus Towers 
Ltd v. CIT 

2014 Delhi Payment made for use of passive infrastructure facility 
such as mobile towers subject to tax deduction u/s 194-I 
@ 2% and not u/s 194C. 

74. CIT v. Senior 2012 Allaha Since the payment of rent is made to each co-owner by 
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Manager, 
SBI 

bad way of separate cheque and their share is definite, the 
threshold limit mentioned in sec 194-I has to be seen 
separately for each co-owner. 

75. CIT (TDS) v. 
Shree 
Mahalaxmi 
Transport 
Co. 

2011 Gujar
at 

Assessee had given sub-contracts for transportation 
of goods and not for the renting out of machinery 
or equipment, such payments could not be termed as 
rent paid for the use of machinery and the provisions 
of sec 194-I would, therefore, not be applicable. TDS 
would be attracted u/s 194C. 

76. CIT v. Kotak 
Securities 
Ltd 

2016 SC Transaction charges paid by the members of the 
stock exchange for availing fully automated online 
trading facility, being a facility provided by the stock 
exchange to all its members, does not constitute FTS 
to attract the provisions of TDS u/s 194J. 

77. 
 

CIT v.  
Dempo & Co 
P Ltd 

2016 BOM No TDS u/s 195 on the demurrage charges paid to a 
foreign shipping company which is governed by sec 
172 for the purpose of levy and recovery of tax. 

78. DIT 
(International 
Taxation) v. 
Wizcraft 
International 
Entertainmen
t (P) Ltd 

2014 BOM Payment made to an overseas agent, who did not 
perform any service in India, is not liable for TDS as 
the agent did not act as a performing artist or entertainer. 

79. CIT v. Priya 
Blue 
Industries (P) 
Ltd 

2016 Gujar
at 

In case of an assessee engaged in ship breaking activity, 
certain items/products are finished products obtained 
from such activity which are usable as such and hence, 
are not ‘waste and scrap’ though commercially known as 
scrap. Hence no TCS u/s 206C. 

80. CIT and 
another v. 
Corporation 
Bank 

2021 Karna
taka 

The provisions of section 194H are not attracted on 
payment made by Corporation Bank, which issued the 
credit card, for payment gateway services provided by NFS. 

81. Vodafone 
Essar 
Cellular Ltd  

2011 kerala The distributor only acts as a middleman on behalf of the 
assessee for procuring & retaining customers and 
therefore, discount given to him was within the meaning of 
commission u/s 194H on which tax was deductible. 

82. CIT v. Sv 
Gopala and 
Others 

2017 SC CBDT does not have the power to amend legislative 
provisions in exercise of its powers u/s 119 of the Income- 
tax Act, 1961 by issuing a Circular. 

83. Hemant 
Kumar 
Sindhi & 
Another v. 
CIT 

2014 Allaha
bad 

Assesses application, for adjustment of tax liability on 
income surrendered during search by sale of seized 
gold bars, c a n n o t  be entertained where assessment 
has not been completed. 

84. Kathiroor 
Service Co-
operative 
Bank Ltd. V. 

2014 SC Even where no proceeding is pending against a person, 
the AO can definitely call for information u/s 133(6), 
which is useful or relevant to any enquiry, with the 
permission of Director or CIT. 
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CIT 
85. CIT v. 

Govind 
Nagar Sugar 
Ltd 

2011 Delhi UAD will be allowed to be carried forward to subsequent 
year even though the ROI of the current assessment year 
was not filed within the due date. 

86. Orissa Rural 
Housing 
Development 
Corpn. Ltd. 
V. ACIT 

2012 Orissa Assessee cannot revise the particulars filed in the 
original return of income by filing a revised statement 
of income. He has to file a revised return u/s 139(5). 

87. CIT v. Tony 
Electronics 
Limited 

2010 Delhi Time limit of 4 years as per sec 154(7) would apply from 
the date of the order of the Appellate Authority and not 
original assessment order. (Same as Hind Wire Industries 
Ltd) 

88. YCD 
Industries v. 
National 
Faceless 
Assessment 
Center 

2021 Delhi Notice cum draft assessment is mandatorily required to 
be issued in the manner specified under section 144B to 
the assessee before issuing final assessment order. 

89. CIT v. 
Pruthvi 
Brokers & 
Shareholders 

2012 BOM Assessee can make an additional/new claim before an 
appellate authority, which was not claimed by the 
assessee in the return of income, otherwise than by way of 
filing a revised return of income. 

90. CIT v. 
Earnest 
Exports Ltd 

2010 BOM Appellate Tribunal does not have the power to review 
or re-appreciate the correctness of its earlier decision u/s 
254(2). It only has the power to rectify an apparent 
mistake. 

91. Lachman 
Dass Bhatia 
Hingwala (P) 
Ltd. V. ACIT 

2011 Delhi While exercising the power of rectification u/s 254(2), 
Tribunal can recall its order in entirety if it is satisfied 
that prejudice has resulted to the party which is attributable 
to the Tribunal’s mistake, error or omission and the error 
committed is apparent. 

92. CIT v. 
Meghalaya 
Steels Ltd 

2015 SC High Court has an inherent power under the Income-
tax Act, 1961 to review an earlier order passed on 
merits. 

93. CIT v. 
Fortaleza 
Developers 

2015 BOM CIT cannot invoke revisionary jurisdiction u/s 263, when 
the subject matter of revision has been decided by the 
CIT (Appeals) and the same is pending before the 
Tribunal. 

94. CIT v. 
Muthoot 
Financers 

2015 Delhi The position that emerges is that there are three different 
Courts, which have held that sec 269SS would not be 
violative when money is exchanged inter se between the 
partners and the firm. 

95. CIT v.  
Sivakumar 

2013 Madr
as 

Loan, exceeding the specified limit, advanced by a 
partnership firm to the sole- proprietorship concern of 
its partner cannot be viewed as a violation of sec 269SS 
to attract levy of penalty if the assessee has acted bona 
fide and that there was a reasonable cause within the 



CASE LAWS - MAY/NOV 2022           CA AARISH KHAN AJ Education NeXt 

1.76 
 
 

meaning of sec 273B. 
96. CIT v. 

Triumph 
International 
Finance (I.) 
Ltd 

2012 BOM Where an assessee repays a loan merely by passing 
adjustment entries in its books of account, then such 
repayment of loan by the assessee cannot be taken as a 
contravention of the provisions of sec 269T to attract 
penalty u/s 271E if the transaction is bona fide in 
nature being a normal business transaction and has not 
been made with a view to avoid tax. 

97. UOI v. 
Bhavecha 
Machinery 
and Others 

2010 MP Prosecution proceedings u/s 276CC would not be 
attracted where the failure to furnish return in time 
was not willful. 

98. D.K. 
Shivakumar 

2021 Karna
taka 

Until and unless it is determined that the unaccounted 
transactions unearthed during search were liable for 
payment of tax, penalty or interest, no prosecution 
could be launched on the ground of attempt to evade 
such tax, penalty or interest. 

99. CIT v. HCL 
Technologies 
Limited 

2018 SC Expenditure incurred in foreign exchange for provision 
of technical services outside India, which is deductible 
for computing export turnover, will also be excluded from 
total turnover for the purpose of computing deduction u/s 
10AA. 

100. CIT v. Sree 
Rama Multi 
tech Ltd 

2018 SC Interest accrued on deposit of share application money 
with bank is eligible for set off against the public issue 
expenses; such interest is, hence, not taxable as “Income 
from Other Sources. 

101. CIT v. 
Container 
Corporation 
of India 
Limited 

2018 SC Inland Container Depots (ICDs) can be treated as 
infrastructure facility, for profits derived therefrom to be 
eligible for deduction u/s 80-IA/35AD. 

102. Director, 
Prasar 
Bharati v. 
CIT 

2018 SC The provisions of TDS u/s 194H is attracted in respect of 
amount retained by accredited advertising agencies out of 
remittance of sale proceeds of “airtime” purchased from 
Doordarshan and sold to customers. 

103. Spinacom 
India (P.) 
Ltd. V. CIT 

2018 SC Delay in filing appeal u/s 260A cannot be condoned 
where the stated reason for delay is the pursuance of an 
alternate remedy by way of filing an application before 
the ITAT u/s 254(2) for rectification of mistake apparent 
on record. 

104. Regen 
Powertech 
Private 
Limited v. 
CBDT and 
Another 

2019 Madr
as 

CBDT has to condone delay in filing the tax return, 
where such delay was caused by circumstances beyond 
the control of the assessee. 

105. CIT v. 
Ceebros 
Hotels Private 
Limited 

2018 Madr
as 

An assessee setting up a hotel can claim deduction u/s 
35AD for the relevant previous year, on the basis that it 
had commenced its operations and made an application 
for three-star category classification in beginning of the 
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said previous year, even though the same was granted by 
the authority only in the next year due to the requirement 
of completion of inspection. 

106. PCIT v. 
Gujarat State 
Fertilizers 
and 
Chemicals 
Limited 

2018 Gujar
at 

Sale of fertilizer bonds (issued in lieu of government 
subsidy) at loss be treated as a business loss and not a loss 
under the head “Capital gains”. 

107. CIT v. Aditya 
Kumar 
Jajodia 

2018 Calcut
ta 

The amount incurred by the assessee towards perfecting 
title of property acquired through will, for making 
further sale, shall be included in the cost of acquisition for 
computing capital gains. (Same as R.M. Arunachalam) 

108. CIT v. Maruti 
Suzuki India 
Limited 

2018 Delhi Payments made by an assessee to a non-resident agent 
who does not have any income assessable in India 
cannot be disallowed u/s 40(a)(i) for non-deduction of 
tax at source on the ground that no application was made 
by the assessee u/s 195(2) for making deduction of tax at 
source at nil rate. 

109. Sun 
Outsourcing 
Solutions 
Private 
Limited v. 
CIT 

2018 T&AP Interest u/s 201(1A) attracted even in a case where non-
deduction of TDS was under a bona fide belief that tax 
was not deductible and the default was not willful. 

110. CIT v. 
Laxman Das 
Khandelwal 

2019 SC Non - issuance of notice u/s 143(2) is not a curable 
defect u/s 292BB inspite of participation by the 
assessee in assessment proceedings. 

111. PCIT v. 
Maruti 
Suzuki India 
Ltd 

2019 SC Initiation of assessment proceedings on a non-
existent entity was void-ab-initio and participation in 
the proceedings by the appellant-amalgamated company  
in the circumstances cannot operate as an estoppel 
against law. 

112. CIT v. A. A. 
Estate Pvt. 
Ltd 

2019 SC While deciding an appeal, it is mandatory for the High 
Court to frame a substantial question of law and i t  
cannot just decide the case on the basis of the question 
of law urged by the appellant u/s 260A(2)(c). 

113. Smt. Ritha 
Sabapathy v. 
DCIT 

2019 Madr
as 

The Tribunal cannot dismiss an appeal, without 
deciding the case on its merits, solely on the ground 
that the assessee had not appeared on the appointed date 
of hearing. 

114. CIT (TDS) v. 
Eurotech 
Maritime 
Academy Pvt. 
Ltd 

2019 Kerel
a 

Assessee is liable to pay penalty u/s 271C for both 
non-deduction of tax at source and non-remittance of 
tax deducted at source. 

115. Sunil 
Vasudeva & 
Others v. 
Sundar 

2019 SC The High Court have the inherent power to review its 
own order to correct a mistake apparent from the record 
subject to some conditions. 
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Gupta & 
Others 

116. CIT v. Metal 
and 
Chromium 
Plater (P) 
Ltd 

2019 Madr
as 

Capital gains exempt u/s 54EC, which forms part of 
the net profit in the statement of profit and loss of the 
assessee-company, shall be taken into account for 
calculation of tax on book profits as per sec 115JB. 
(Also Refer Case Law 71) 

117. Seshasayee 
Steels P. Ltd. 
V. ACIT 

2020 SC Any transaction which enables the enjoyment of 
immovable property will be treated as a “transfer” of a 
capital asset u/s 2(47)(vi) and levy of tax on capital 
gains arising therefrom. 

118. Dalmia 
Power Ltd. & 
ANR.  V. 
ACIT 

2020 SC Delay in submitting the revised return of the 
amalgamated company after receiving approval from 
NCLT, but beyond the time stipulated u/s 139(5) of 
the Act, s h a l l  be permitted.  

119. Genpact 
India Pvt. 
Ltd.  V. 
DCIT & ORS 

2019 SC Appellate remedy by way of appeal before CIT(A) u/s 
246A shall be available to a company denying its 
liability to pay additional income-tax at the rate of 20% 
on the distributed income u/s 115QA. The company 
cannot directly file writ. 

120. DCIT v. Pepsi 
Foods Ltd 

2021 SC Any order of stay shall stand vacated after the expiry of 
the period mentioned in the section, only if the delay in 
disposing of the appeal is attributable to the assessee. 

121. Dr. 
Manojkabra 
v. ITO 

2014 ALLA
HAB
AD 

The Assessing Officer has no jurisdiction under section 
281 to suo moto declare the sale as void 

122. Board of 
control for 
cricket in Sri 
lanka v. DIT 
& Pilcom v. 
CIT 

2020 SC The payments made to the non-resident sports associations 
represented their income which accrued or arose or was 
deemed to have accrued or arisen in India. Consequently, 
the assessee was liable to deduct tax at source in terms of 
section 194E. 

 
I hope this super summary of all Case Laws covered in ICAI Study Material will be of 
great help to you all. ICAI will add few more case laws later on. I will add those case laws 
also to this list once ICAI uploads it on their website. 
God Bless you all. 
Do well in your exams. 
 
CA Aarish Khan. 


