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FINAL COURSE: GROUP – I 

PAPER – 4 : CORPORATE AND ALLIED LAWS 
SUGGESTED ANSWERS/HINTS  

1. (a) According to section 255 of the Companies Act 1956, unless the articles provide for 
the retirement of all directors in every general meeting, at least 2/3rd of the total 
number of directors of the public limited company in question must, in the first 
place, be appointed, save as otherwise expressly provided in the Act by the 
company in general meeting; Secondly, they must be persons whose period of 
office is liable to be determined by rotation.  
According to section 256, out of 2/3rd rotational directors only 1/3rd must retire by 
rotation at one general meeting. If the number is not three or multiple of three, then 
the number nearest to 1/3 must retire from office. 
Yes, it will make a difference if Ashish Ltd. does not carry on business for profit. 
Provisions of Section 256 do not affect those companies which do not carry on 
business for profit or those which by their articles prohibit the payment of dividend 
to their members. Such companies are not affected by section 255 which provides 
that at least 2/3rd of the directors shall retire by rotation and section 256 which 
provides that 1/3rd of the retiring directors shall retire every year. 

(b) Revocation of declaration of Interim Dividend: According to Section 205 of the 
Companies Act, 1956:  
(i) The Board of directors may declare interim dividend and the amount of 

dividend including interim dividend shall have to be deposited in a separate 
bank account within five days from the date of declaration of such dividend. 
[Section 205(1A)] 

(ii) The amount of interim dividend so deposited as stated above shall be used for 
payment of interim dividend. [Section 205(1B)] 

(iii) The provisions of Sections 205, 205A, 205C, 206, 206A, and 207 of the 
Companies Act, 1956 are also applicable to interim dividend to the extent 
possible. [Section 205(1C)] 

In view of the above legal position, the Board of directors of M/s Ripple Ltd. must 
have deposited the amount of interim dividend declared on 30th April, 2014 into a 
separate bank account on or before 5th May, 2014 i.e. within five days from 30th 
April, 2012 when the interim dividend was declared. As stated above, the amount 
once deposited into a separate bank account, can be used only for payment of 
interim dividend. 
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As per provisions of the Companies Act, 1956, the Board of Ripple Ltd. has no 
power to revoke the interim dividend declared on 30th April, 2014 and shall not have 
any power to use the interim dividend amount transferred to a separate bank 
account for any other purpose. 

  In case the amount of interim dividend has not been transferred to a separate bank 
account and is not paid within the time, the company and its directors have exposed 
themselves to the applicable penal provisions of the said Act. 

 (c) Members not to act as principals in certain circumstances: Members of stock 
exchange normally carry out transactions on behalf of investors and hence principal 
agent relationship exists. A Member can enter into transaction as principal with 
another member of the Exchange only. If he desires to enter into contract as 
principal with a non-member, then he has to get written consent from such person to 
act as principal. Contract note should indicate that he is acting as principal [Section 
15, Securities Contract (Regulation) Act, 1956]. 

 Where the member has secured the consent of such person otherwise than in 
writing he shall secure written confirmation by such person or such consent within 
three days from the date of the contract [Proviso to Section 15]. 

 Spot delivery contracts are outside the preview of section 15 (Section 18). 
 Ashfaq Ltd, stock broker must bear in mind the above restrictions while entering into 

any transaction as principal with a non member. 
(d) Section 313 of the Companies Act, 1956 provides that the Board of directors of a 

company may, if authorised by its articles or by resolution passed by the company 
in general meeting, appoint an alternate director to act for a director during his 
absence for a period of not less than 3 months from the State in which the meetings 
of the Board are ordinarily held.  The alternate director can be appointed only by the 
Board of directors and only in cases where the Board is authorised by Articles or by 
the company in general meeting. Hence Mr. Anant, the director in question, is not 
competent to appoint alternate director and the appointment of Mr. Zoyeb as 
alternate director is not valid. 

2. (a) Reconstruction Scheme of Company: The provisions contained in sections 391 to 
394 of the Companies Act, 1956 are applicable to Wish Limited as it can be 
considered as a company liable to be wound up within the meaning of section 390 
of the Companies Act, 1956. The proposed scheme involves a compromise or 
arrangement with members and creditors and it attracts section 391 of the said Act. 
While the company or any creditor or member can make application to the 
Court/under section 391, it is usual for the company to make an application. On 
such application the Court/ may order that a meeting of creditors and/or members 
be called and held as per the directions of the Court/Tribunal. 
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The company must send notice of meeting to every creditor/member containing a 
statement setting forth the terms of compromise or arrangement explaining its 
effect. Material interest of directors, Managing Director or manager of the company 
in the scheme and the effect of scheme on their interest should be fully disclosed 
(Section 393). At the meetings convened as per directions of the Court/ majority in 
number representing at least ¾ in value of creditors/members present and voting 
must agree to compromise or arrangement. Thereafter the company must present a 
petition to the Court/Tribunal for confirmation of the compromise or arrangement. 

The notice of application made by the company will be served on the Central 
Government and the Court will take into consideration representation, if any, made 
by the Central Government (Section 394A). The Court/ will sanction the scheme, if 
satisfied, after considering all relevant matters. 

Copy of order issued by the Court/must be filed with the Registrar of Companies 
and then only the order will come into effect. Copy of the said order must be 
annexed to every Memorandum of Association issued thereafter. The scheme 
sanctioned by the Court/ shall be binding on all members and creditors even those 
who were dissenting. 

Note: The power under the scheme of reconstruction etc. is still with the High 
Courts pending constitution of the National Company Law Tribunal. 

 (b) (i) Provision regarding Special Audit: Section 233A of the Companies Act, 
1956 deals with the matter relating to Special Audit. The Special Audit can be 
ordered by Central government if it is of the opinion: 
(i) that the affairs of the company are not being managed in accordance with 

sound business principles or prudent commercial practices, or 
(ii) that the company is being managed in a manner likely to cause serious 

injury or damage to the interests of the trade, industry or business to 
which it pertains, or 

(iii) that the financial position of the company is such as to endanger its 
solvency. 

 Thus, the dissatisfied group of shareholders may make a complaint to the 
Central Government requesting for conducting the special audit. If the Central 
Government is satisfied that there exist sufficient reasons, it may order a 
special audit to be carried out by a Chartered Accountant who may or may not 
be company’s statutory auditor or who may or may not be in practice. 
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(ii) Draft Application 
To 
The Secretary, 
Ministry of Corporate Affairs, 
Government of India, 
New Delhi 
Dated ………………………. 
Sir, 
We, the undersigned, the shareholders of Impression Ltd. would like to bring to 
your kind notice that for a long time the affairs of the said company are not 
being managed in accordance with sound business principles and prudent 
commercial practices. 
We are of the view that certain expenditures which are being incurred by the 
company are not related to the business of the company and the company is 
not getting any benefit out of such expenses.  Moreover, we have the 
apprehension that there are certain business transactions which are being 
entered into by the directors with the concerns which are owned by the 
relatives of the Directors and the prices charged for such transactions are not 
comparable with the prices charged by the other parties for similar 
transactions. 
If such state of affairs is allowed to be carried on for long, the financial position 
of the company will reach a stage where it will endanger its solvency. 
We feel that the modus operandi of the transaction is such that it may be difficult 
for the regular statutory auditor to detect them in course of normal audit. 
It is, therefore, prayed that the Central Government be pleased to appoint, 
pursuant to section 233A of the Companies Act, 1956, a Special Auditor to 
properly audit the accounts of the Company and find the real nature of the 
transactions and determine the losses so far incurred and being sustained by 
the company on this account. 
Yours faithfully 
1…………………………… 
2…………………………… 
3…………………………… 
4…………………………… 
5…………………………… 
(Shareholders) 
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3. (a) Whether or not the Board meeting can be held on a public holiday and out of 
business hours is a question open to conflict. Under section 288 of the Companies 
Act, 1956, the adjourned Board meeting is to be held on a day which is not a 
holiday but no such restriction has been levied on the matter of holding the original 
Board meeting. On the basis of the provision of section 288, one set of arguments 
may be that like the adjourned meeting, the holding of the original Board meeting is 
equally a normal and usual work of a company and that is why it should be held 
during usual business hours and on a day, which is not a public holiday. On this 
analogy, a similar inference may be drawn from the provision of section 166(2) as 
well, because it prescribes only for each annual general meeting that it be held on a 
day which is not a public holiday and during the business hours and also because 
annual general meeting is normal work of the company.  

 Another set of arguments is that a meeting of the board can take place even on a 
public holiday and out of business hours because there is no such restriction as 
contemplated either by section 166(2) or by section 288. It would be prudent to 
subscribe to latter set of arguments. This is because if the Legislature could think of 
imposing similar restrictions twice-once at the time of drafting section 166(2) in 
respect of only annual general meeting and the other at the time of drafting section 
288 in respect of adjourned Board meetings-it could rationally think of similar 
restrictions for the third time in respect of original Board meetings. If the human 
element of forgetfulness on the part of the draftsmen is to be given any 
consideration, even then it can be upheld on the first occasion when section 166(2) 
was drafted. But definitely such forgetfulness is not tenable on second occasion 
when section 288 was enacted especially in respect of adjourned Board meeting. 
Had it been the intention of the legislature, it could easily enact a provision and add 
it as a sub-section to section 288. It, therefore, seems that the legislature did not 
deliberately think it necessary to provide for original board meeting to be held on a 
day other than a public holiday and during usual business hours.  

 Therefore, in the absence of any specific provisions in Act it seems that the original 
Board meeting can be held even on a holiday and out of the business hours. 

 (b) (i)  Section 292 (i) (aa) of the Companies Act, 1956 facilitates buy-back of shares 
upto 10 % of the total paid up equity capital and free reserves. Hence, special 
resolution in general meeting of the company is not required. The proposed 
buy-back of shares is in order provided other conditions laid down in Section 
77A of the Companies Act, 1956 are fulfilled. 

  (ii)  Section 292 of the Companies Act, 1956 empowers the Board of Directors to 
delegate to the Managing Director the power to invest in general terms. But 
Section 372A (2) of the said Act provides that no investment by a company in 
the shares of another company (inter – corporate investments) shall be made 
unless it is sanctioned by a resolution passed at a meeting of the board with 
the consent of all Directors present. Section 372A does not provide for 
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delegation. Hence, the proposed delegation of power to the Managing Director 
to invest is not in order. 

4. (a) Relief under Section 633: Section 633 of the Companies Act, 1956 seeks to grant 
relief to the company directors of offences from liability in respect of offences under 
the Companies Act. 

 The relief under Section 633 can be sought on any proceeding for negligence 
default, breach of duty, misfeasance or breach of trust. The relief may be granted by 
the Court either wholly or partly. For getting relief under this section it must be 
proved to the satisfaction of the Court by the person concerned: 
(1)  that he acted honestly,  
(2)  that he acted reasonably, and  
(3)  that having regard to all the circumstances of the case, he ought fairly to be 

excused. 
According to section 633(2), In a case where proceeding is only apprehended, the 
application for relief should be made to the High Court having jurisdiction in the 
matter. 

 In a case where the proceedings of a prosecution against an officer have already 
commenced, the application for relief should be made to the Court before which the 
proceedings are pending e.g. the Criminal Court. 

 Hence, the application seeking relief can be made either after proceedings have 
started against the person concerned or by way of preventive action. 

 (b) The problem given in the question is covered by the provisions of Section 529A of 
Companies Act, 1956 read with Sections 529 and 530 of the said Act. The effect of 
combined reading of these sections is that the workmen of the company become 
secured creditors by operation of law to the extent of the workmen’s dues and are 
entitled to proportional payment along with other secured creditors. If there is no 
secured creditor then the workmen of the company become unsecured preferential 
creditors under the said Section 529A to the extent of workmen’s dues. The purpose 
of the said section 529A is to ensure that the workmen should not be deprived of 
their legitimate claims on the event of the liquidation of the company and the assets 
of the company would remain charged for the payment of workmen’s dues and such 
charge will be pari passu with the charge of other secured creditors.  There is no 
other statutory provision overriding the claim of the secured creditors except the 
said Section 529A.  
Thus, under the said Section 529A, the dues of the workmen and debt due to the 
secured creditors are to be treated pari passu and have to be treated as prior to all 
other dues. 
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 Thus, the law is very much clear in this respect and the Hon’ble Supreme Court of 
India held in the case of UCO Bank [(1994) 81 Comp. Case 780] that the provisions 
of Section 529A of the Companies Act, 1956 will override all other claims of the 
creditors even where a decree has been passed by a court. 

 In view of the above stated legal position, the contention of the workmen of Amar 
Ltd. is valid and the Official Liquidator will have to pay their dues as provided in 
Section 529A of the Act. 

5. (a) Oppression & Mismanagement: Under sections 397 and 398 of the Companies 
Act, 1956, members may apply to the Company Law Board in cases of oppression 
and mismanagement. However, bona fide decisions consistent with the company’s 
memorandum and articles are not to be equated with mismanagement even if they 
turn out to be wrong in the circumstances or these cause temporary losses. The 
Court will not permit the machinery created by the sections to be used by the 
minority for compelling the majority to come to terms, where the company is 
honestly managed. Directors’ bona fide decision not to declare dividend and to 
accumulate available profits into reserves is not mismanagement. (Thomas Vettom 
(V.J.) vs. Kuttanad Rubber Co. Ltd. (1984) 56 Com. Cases 284 (Ker). 
Thus, in the given case, the group of shareholders/members who complain to CLB 
against the decision of the Board not to declare any dividend and to accumulate 
available profits into reserves, would not succeed, as the act of directors does not 
amount to mismanagement. Furthermore, the shareholders cannot compel the 
Board to recommend a dividend. The Board’s recommendations are placed in the 
general meeting. The general meeting can reduce the dividend, but cannot even 
increase the dividend as recommended by the Board. Therefore, the 
shareholders/members cannot compel the company to declare dividend and cannot 
charge the directors with oppression or mismanagement. 

 Applying the above, answers to the question shall be as under: 
(1)  The contention of shareholders/members shall not be tenable. 
(2)  The act of the Board of directors who acted bona fide, not to recommend any 

dividend shall not amount to oppression or mismanagement. 
 (b) Price manipulation in the shares of Vishal Ltd. can be considered as fraudulent and 

unfair trade practices relating to securities market. In this case SEBI may exercise 
the following powers under section 11(4) of Securities and Exchange Board of India 
Act, 1992: 
(i)  Suspend the trading of any security (in this case the securities of Vishal Ltd.) 

in a recognized stock exchange. 
(ii)  Restrain persons (in this case Vishal Ltd.) from accessing the securities market. It 

can also prohibit any person associated with securities market (i.e. brokers who 
have indulged in price manipulation) to buy, sell or deal in securities market. 
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Securities and Exchange Board of India (SEBI) may issue the above orders for 
reasons to be recorded in writing. SEBI shall, either before or after passing such 
orders give an opportunity of hearing to company and brokers concerned [(proviso 2 
to Section 11(4)]. SEBI may also appoint an adjudicating officer who may levy 
penalty under section 15 HA of the SEBI Act, 1992 after holding an enquiry in the 
prescribed manner. According to section 15HA if any person indulges in fraudulent 
and unfair trade practices relating to securities, he shall be liable to a penalty of `  
25 crores or 3 times the amount of profits made out of such practices, whichever is 
higher. 

 Prohibition on manipulation and deceptive practices: Further according to 
section 12A, no person shall directly or indirectly indulge in following : 
(a)  using in manipulative or deceptive device in connection with purchase, sale or 

securities listed 
(b)  Employ any scheme or device to defraud in connection with dealing in 

securities which are listed  
(c)  engage in an act which would operate as fraud or deceit upon any person in 

connection with dealing in securities which are listed. SEBI may impose 
penalty upto ` 1 crore on any person who fails to comply with any provisions of 
SEBI Act (Section 15 HB). 

6. (a) Procedure relating to enforcement of security interest (Section 13 of 
SARFAESI Act, 2002): Notwithstanding anything contained in section 69 or section 
69A of the Transfer of Property Act, 1882, any security interest created in favour of 
any secured creditor may be enforced, without the intervention of the court or 
tribunal, by such creditor in accordance with the provisions of this Act. 
Where any borrower, who is under a liability to a secured creditor under a security 
agreement, makes any default in repayment of secured debt or any installment 
thereof, and his account in respect of such debt is classified by the secured creditor 
as non-performing asset, then, the secured creditor may require the borrower by 
notice in writing to discharge in full his liabilities to the secured creditor within sixty 
days from the date of notice failing which the secured creditor shall be entitled to 
exercise all or any of the rights under sub-section (4) of section 13. This notice shall 
give details of the amount payable by the borrower and the secured assets intended 
to be enforced by the secured creditor in the event of non-payment of secured debts 
by the borrower.  

 Sub-section (4) of section 13 provides that if the borrower fails to discharge his 
liability in full within the above specified period, the secured creditor may take 
recourse to one or more of the following measures to recover his secured debt:- 
(a) take possession of the secured assets of the borrower including the right to 

transfer by way of lease, assignment or sale for realising the secured asset; 
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(b) take over the management of the secured assets of the borrower including the 
right to transfer by way of lease, assignment or sale and realise the secured 
asset; 

(c) appoint any person (hereafter referred to as the manager), to manage the 
secured assets the possession of which has been taken over by the secured 
creditor; 
require at any time by notice in writing, any person who has acquired any of 
the secured assets from the borrower and from whom any money is due or 
may become due to the borrower, to pay the secured creditor, so much of the 
money as is sufficient to pay the secured debt. 

 (b) Rotational Directors and Retirement: 
(i)  According to section 256 of the Companies Act, 1956, out of the 2/3rds 

rotational directors only 1/3rds must retire by rotation at one general meeting. 
If the number is not three or multiple of three, then the number nearest to 1/3 
must retire from office. First those directors who are the longest in office must 
retire. 

(ii) If two directors have been appointed on the same day, their retirement will be 
determined either mutually or by lot.  

(iii)  The vacancies caused by such retirement may be filled in the same annual 
general meeting by appointing either the retiring directors or some other 
person. But the meeting may also decide that the vacancies shall not be filled.   

(iv)  Where, however, the meeting has not done either of two, then the meeting is 
deemed to have been adjourned for a week.  If at the adjourned meeting held 
after the said week, fresh appointment is not made and if no resolution against 
appointment is passed, then the retiring directors shall be deemed to have 
been appointed except in the following cases:  
(a) Where at the meeting or at the previous meeting the resolution for the 

reappointment of a particular director was put to vote but lost;  
(b)  Where the retiring director has expressed his unwillingness to be 

reappointed by a written notice addressed to the company or its Board of 
directors;  

(c)  Where he is unqualified or has been disqualified for appointment; and  
(d)  Where any special or ordinary resolution is required for his appointment 

or reappointment in virtue of any provisions of the Act.  
7. (a) Under Section 5 of Foreign Exchange Management Act, 1999, certain rules have 

been framed for drawal of foreign exchange on current account. According to the 
said rules, drawal of foreign exchange for certain transactions are prohibited. In 
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respect of certain transactions drawal of foreign exchange is permissible with the 
prior approval of Central Government. In respect of some of the transaction, prior 
permission of RBI is sufficient for drawal of foreign exchange. 
(i)  In respect of item No.1 i.e. Payment of Commission on exports made towards 

equity investment in wholly owned subsidiary abroad of an Indian company is 
prohibited. 

(ii)  Drawal of foreign exchange for remittance of hiring charges of transponder, 
can be made with the prior approval of the Central Government. 

In the case of (ii) above, approval of concerned authority is not required if the 
payment is made out of funds held in Resident Foreign Currency (RFC) Account or 
Exchange Earner’s Foreign Currency (EEFC) Account of the remitter. Further 
foreign Exchange can be drawn only from an authorised person. 

 (b) Section 11(2) of the Competition Act, 2002 empower the Central Government to 
remove, by an order, a member of the Competition Commission of India from his 
office if such member has acquired such financial interest as is likely to affect 
prejudicially his functions as a Member of the Competition Commission. However, 
provisions of Section 11(3) of the said Act puts some restrictions on such powers of 
the Central Government. According to this section, in case as stated in the question, 
the Central Government wants to remove a member of the Competition Commission 
from his office on the above ground it has to make a reference to the Supreme 
Court. The Supreme Court shall hold an enquiry in accordance with the procedure 
formulated by it and then report that the member in question ought to be removed 
from his office on such ground.  

 Thus, the Central Government can remove a member of Competition Commission 
from his office by following the above procedure. 

 (c) As per section 581J of the Companies Act, 1956, any Inter-State Co-operative 
Society with objects not confined to one State may make an application to the 
Registrar of Companies for registration as a Producer Company. 

 The application for registration as a producer Company is to be submitted along 
with the following: 
(a)  a copy of the special resolution, of not less than two-third of total members of 

Inter-State Co-operative Society, for its incorporation as a Producer Company 
under the Companies Act.  

(b)  a statement showing: 
(i) Names and addresses or the occupation of the directors and Chief 

Executive, if any, by whatever name called, of such inter-State Co-
operative Society, and  

(ii)  list of members of such Inter-State Co-operative Society; 
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(c)  a statement indicating that the Inter-State Co-operative Society is engaged in any 
one or more of the objects specified in section 581B of the Companies Act, 1956; 

(d)  a declaration by two or more directors of the Inter-state co-operative society 
certifying that particulars given in the above statements are correct. 

 (d) Where the language used in a statute is capable of more than one interpretation, 
the most firmly established rule for construction is the principle laid down in the 
Heydon’s case. This rule enables, consideration of four matters in constituting an 
act: 
(1)  what was the law before making of the Act, 
(2)  what was the mischief or defect for which the law did not provide, 
(3)  what is the remedy that the Act has provided, and 
(4)  what is the reason for the remedy. 
The rule then directs that the courts must adopt that construction which ‘shall 
suppress the mischief and advance the remedy’. Therefore even in a case where 
the usual meaning of the language used falls short of the whole object of the 
legislature, a more extended meaning may be attributed to the words, provided they 
are fairly susceptible of it. If the object of any enactment is public safety, then its 
working must be interpreted widely to give effect to that object. Thus in the case of 
Workmen’s Compensation Act, 1923 the main object being provision of 
compensation to workmen, it was held that the Act ought to be so construed, as far 
as possible, so as to give effect to its primary provisions. 
However, it has been emphasized by the Supreme Court that the rule in Heydon’s 
case is applicable only when the words used are ambiguous and are reasonably 
capable of more than one meaning [CIT v. Sodra Devi (1957) 32 ITR 615 (SC)]. 

 (e) Sections 43 – 47 deals with provision relating to Special Courts. Section 43 
empowers the Central Government (in consultation with the Chief Justice of the High 
Court) for trial of offence of money laundering, to notify one or more Courts of 
Sessions as Special Court or Special Courts for such area or areas or for such cases 
or class or group of cases as may be specified in the notification to this effect. Section 
44 clearly provides for the offences triable by Special Courts. It overrides the 
provisions of the Code of Criminal Procedure, 1973 and provides that –  
(i)  the scheduled offence and the offence punishable under section 4 shall be 

triable only by the Special Court constituted for the area in which the offence 
has been committed;  

(ii)  a Special Court may, upon a complaint made by an authority authorised in this 
behalf under this Act take cognizance of the offence for which the accused is 
committed to it for trial. The requirement of police report of the facts which 
constitute an offence under this Act is no more applicable. 
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