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Chapter 1: 
Appointment & Qualification of Director 
Sec 149 to Sec 172 

Sec 149: Company to have Board of directors 

149(1) to (3): Individual, Min Max & 1-woman Director& Resident Director 

RTP15: The Articles of Association of Surya Private Co. provided that the maximum number of Di-
rectors in the company shall be 15. Presently, the company is having 12 directors. The Board of Di-
rectors of the said company desired to increase the number of directors to 16. Advise whether under 
the provisions of the Companies Act, 2013 the Board of Directors can do so. 

Answer: 
Provision: [Relevant Sec 149 of the Companies Act, 2013 as follows] 
Under section 149(1) of the Companies Act, 2013 every company shall have the Board of Directors 
consisting of individuals as directors and shall have a minimum number of three directors in the case 
of a public company, two directors in the case of a private company, and one director in the case of a 
One Person Company; and a maximum of 15 directors. 
The proviso to section 149(1) states that a company may appoint more than fifteen directors after 
passing a special resolution. 
From the provisions of section 149 (1) as above, though the minimum number of directors may vary 
depending on whether the company is a public company, private or a one-person company, the max-
imum number of directors is the same for all types of companies at 15 directors. 
Explanation & Answer: 
In the given case since the number of directors is proposed to be increased to 16, the company will be 
required to comply with the following provisions: 

i. One special resolution of members for Alter its Articles of Association under section 14 of the Act. 
ii. Four Ordinary resolution to appoint the directors. 

 

RTP 16: Royal Limited is a company listed at Madras Stock Exchange, incorporated on 1stJanuary, 
2015. The Board of Directors of the company decides to appoint in its Board Women Director and 
the Resident Director. 

1. Explaining the provisions of the Companies Act, 2013, state whether it is mandatory for the com-
pany to appoint such directors in its Board. 

2. What would be your Answer in case the company is a non-listed company and the Board of Direc-
tors decided not to have the Women Director in the company’s Board? 

3. What shall be your Answer in case the company in question is not listed at any of the Exchanges? 
The paid-up share capital of the company is Rs 50 crore and the turnover of the company is Rs 200 
crore. Decide whether the company is mandatorily required to appoint the woman director. 

Answer: 
Provision: [Relevant Sec 149(1), (3) of the Companies Act, 2013 as follows] 
In accordance with the provisions of the Companies Act, 2013 as contained under section 149, ap-
pointment of Woman director and Resident Director is regulated by the said provisions. Accordingly: 
Woman Director 
At least one-woman director shall be on the Board of such class or classes or companies as may be 
prescribed. [Second proviso to section 149(1)]. Rule 3 to the Companies (Appointment and Qualifica-
tion of Directors) Rules, 2014 provides that the following classes of companies shall appoint at least 
one-woman director: 
i. Every listed company 

ii. Every other public company having: 
(a) Paid up share capital of Rs. 100 crore or more; or 
(b) Turnover of Rs. 300 crore or more. 

Further, any intermittent vacancy of a woman director shall be filled up by the Board at the earliest 
but not later than immediate next Board meeting or three months from the date of such vacancy, 
whichever is later. 
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Resident Director: 
Every company shall have at least one director who stays in India for a total period of not less than one 
hundred and eighty-two days in the current financial year. 
Provided that in case of a newly incorporated company the requirement under this sub-section shall 
apply proportionately at the end of the financial year in which it is incorporated. 
Answer:  
With regards to the second proviso to section 149(1) read with Rule 3 of the Companies (Appointment 
and Qualification of Directors) Rules, 2014: 
1. Since Royal Limited is a listed company, it is mandatory to appoint a woman director. Further, 

appointment of a resident director is mandatory to all companies irrespective of its category.  
2. Since the company is a non-listed company and assuming that the company does not fall within 

the limit prescribed for appointment of a woman director, the Company may decide not to have 
a woman director on board. 

3. Since the company is a non-listed company and the paid-up share capital and turnover is below 
the prescribed limit, it is not mandatory for the company to appoint woman director. 

 

RTP: As per their Articles of Association the maximum number of Directors of each of the following 
companies is 9: 
1. Atlanta Company Limited. 
2. Biscus Trading Private Limited. 
3. Hindustan Zink limited (a Government company under section 2(45) of the Companies Act, 2013). 
The Board of Directors of the aforesaid companies proposes to increase the number of Directors to 
20. Advise, whether under the provisions of the Companies Act, 2013, the Board of Directors can do 
so? 
Answer: 
Provision:[Relevant Sec 149 of the Companies Act, 2013 as follows] 
i. Every company shall have minimum number of individual directors stated as follows: 

a. Public Company: Min 3 Directors. 
b. Private company: Min 2 directors. 
c. One Person Company: Min 1 Director. 

ii. The maximum permissible limit as per the Act is 15 directors. Company can appoint maximum up 
to 15 directors by General Meeting Ordinary Resolution and above 15 for every director, the com-
pany needs to pass General Meeting Special Resolution. 

iii. Further, the Articles of association can state the maximum number of directors to lower than 15; 
however, to increase the limit the company needs to pass GM-SR u/s 14 of this act for amending 
the AOA. 

iv. Any increase in the number of directors beyond the maximum limit fixed by the Article of Associa-
tion shall not have effect unless approved by a GM-SR and shall be considered void to the extent it 
is disapproved by the GM. 

v. Government Companies can appoint more than 15 directors without passing GM-SR but by passing 
GM-OR only. 

Explanation & Answer: 
(1) & (2) In case of Atlanta Company Limited & Biscus Trading Private Limited the Directors have to 
obtain the approval of the General Meeting by special Resolution for amending its Article of Associa-
tion and 11 GM-Ordinary Resolution for appointment of 11 directors.  
(3) Hindustan Zink Limited (a Government company) the provisions of section 149 of the companies 
Act, 2013 are not applicable and hence the directors of these companies can increase the number of 
directors from 9 to 20 without the approval of the General Meeting by special Resolution, subject to 
fulfilment of other procedural requirements. Hence, in case of Hindustan Zink Limited, an ordinary 
resolution shall be passed to increase such limits. If Government Company have article of Association 
to amend the same it requires Special Resolution, if not, it can increase Director by Ordinary Resolu-
tion. 
 

N16: Sky Limited, a listed company has been incorporated under the Companies Act, 2013. An inter-
mittent vacancy of a woman director has arisen on 15th June, 2016. Advise the company to fill the 
vacancy as per the provisions of the Companies Act, 2013. The Board meeting was held on 14th Au-
gust, 2016. 
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Answer: 
Provision: [Relevant Sec 149 of the Companies Act, 2013 as follows] 
i. Woman Director [Second proviso to section 149(1) of the Companies Act, 2013]:  

At least one-woman director shall be on the Board of such class or classes or companies as may be 
prescribed. Rule 3 to the Companies (Appointment and Qualification of Directors) Rules, 2014 
provides that the following classes of companies shall appoint at least one-woman director: 
a. Every listed company 
b. Every other public company having: 

- Paid up share capital of Rs. 100 crore or more; or 
- Turnover of Rs. 300 crore or more. 

ii. Any intermittent vacancy of a woman director shall be filled up by the Board at the earliest but not 
later than immediate next Board meeting or three months from the date of such vacancy, which-
ever is later. 

Explanation & Answer:  
 An intermittent vacancy of a woman director has arisen in Sky Limited on 15th June, 2016. The said 
vacancy shall be filled up by the Board at the earliest but not later than immediate next Board meeting 
(14th August, 2016) or 3 months from the date of such vacancy (14th September, 2016), whichever is 
later. Thus, the vacancy can be filled by 14th September, 2016. 
 

PM: As per their Articles of Association, the maximum number of Directors of each of the following 
companies is 9: 
(i) Good heart Company Limited. 
(ii) Frontline Trading Private Limited. 
(iii) Hindustan Zink limited (a Government company under section 2(45) of the Companies Act, 
2013). 
The Board of Directors of the aforesaid companies proposes to increase the number of Directors to 
15. Advise, whether under the provisions of the Companies Act, 2013, the Board of Directors can do 
so? 
Answer: 
Provision:[Relevant Sec 149(1) of Companies Act, 2013 is as follows] 
i. Every company shall have minimum number of individual directors stated as follows: 

a. Public Company: Min 3 Directors. 
b. Private company: Min 2 directors. 
c. One Person Company: Min 1 Director. 

ii. The maximum permissible limit as per the Act is 15 directors. Company can appoint maximum up 
to 15 directors by General Meeting Ordinary Resolution and above 15 for every director, the com-
pany needs to pass General Meeting Special Resolution. 

iii. Further, the Articles of association can state the maximum number of directors to lower than 15; 
however, to increase the limit the company needs to pass GM-SR u/s 14 of this act for amending 
the AOA. 

iv. Any increase in the number of directors beyond the maximum limit fixed by the Article of Associa-
tion shall not have effect unless approved by a GM-SR and shall be considered void to the extent it 
is disapproved by the GM. 

v. Government Companies can appoint more than 15 directors without passing GM-SR but by passing 
GM-OR only. 

Explanation & Answer: 
a. In the given situation, the AOA of the companies provides maximum number of directors to be 9. 

The companies want to increase the number of directors to 15 which is within the statutory limit 
but above the limit fixed by the AOA. 

In first two cases in order to increase the number from 9 to 15, the company needs to pass a GM-SR 
to amend the AOA and 6 GM-OR for appointment of 6 directors. The Companies Act, 2013 exempts 
Government Companies from application of the said provisions. Therefore, in the case of Hindustan 
Zink Ltd. the Company can increase the limit by simply passing 6 GM-OR. If Government Company have 
article of Association to amend the same it requires Special Resolution, if not, it can increase Director 
by Ordinary Resolution. 

PM: The Articles of Association of Rajasthan Toys Private Limited provide that the maximum number 
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of Directors in the company shall be 10. Presently, the company is having 8 directors. The Board of 
directors of the said company desire to increase the number of directors to 16. Advise whether under 
the provisions of the Companies Act, 2013 the Board of Directors can do so. 

Answer:  
Provision:[Relevant Sec 149(1) of Companies Act, 2013 is as follows] 
i. Every company shall have minimum number of individual directors stated as follows: 
a. Public Company: Min 3 Directors. 
b. Private company: Min 2 directors. 
c. One Person Company: Min 1 Director. 
ii. The maximum permissible limit as per the Act is 15 directors. Company can appoint maximum up to 
15 directors by General Meeting Ordinary Resolution and above 15 for every director, the company 
needs to pass General Meeting Special Resolution. 
iii. Further, the Articles of association can state the maximum number of directors to lower than 15; 
how-ever, to increase the limit the company needs to pass GM-SR u/s 14 of this act for amending the 
AOA. 
iv. Any increase in the number of directors beyond the maximum limit fixed by the Article of Associa-
tion shall not have effect unless approved by a GM-SR and shall be considered void to the extent it is 
disapproved by the GM. 
v. Government Companies can appoint more than 15 directors without passing GM-SR but by passing 
GM-OR only. 
Explanation for question: 
In the given situation the company have 8 directors and limit of AOA is 10. So company can increase 
the number of directors to 16 by following the process mentioned below: 
a. Company shall pass 1 GM-SR for amending the AOA u/s 14 of this Act and 8 GM-OR for appoint-

ment of 8 directors or; 
b. Company shall pass 2 GM-OR for appointing 2 directors and 6 GM-SR to appoint 6 directors above 

the permitted limit as per AOA.   
To the point Answer: 
The BOD of the company can appoint 16 directors if they follow above mentioned process. 
 

N03: The maximum number of Directors of each of the following Companies as per their Articles of 
Association is 11. 
ABS Company Ltd. 
DSP Trading Private Ltd. 
Traders Association (a Company registered under Section 8 of the Companies Act, 2013) 
Hindustan Paper Ltd, (a Government Company under clause (45) of section 2 of the Companies Act, 
2013) 
The Board of Directors of the Company wants to increase the number of Directors to 15. 
State with reference to the provisions of the Companies Act, 2013 whether the Directors can do so. 

Answer: 
Provision:[Relevant Sec 149(1) of Companies Act, 2013 is as follows] 
i. Every company shall have minimum number of individual directors stated as follows: 
a. Public Company: Min 3 Directors. 
b. Private company: Min 2 directors. 
c. One Person Company: Min 1 Director. 
ii. The maximum permissible limit as per the Act is 15 directors. Company can appoint maximum up to 
15 directors by General Meeting Ordinary Resolution and above 15 for every director, the company 
needs to pass General Meeting Special Resolution. 
iii. Further, the Articles of association can state the maximum number of directors to lower than 15; 
however, to increase the limit the company needs to pass GM-SR u/s 14 of this act for amending the 
AOA. 
iv. Any increase in the number of directors beyond the maximum limit fixed by the Article of Associa-
tion shall not have effect unless approved by a GM-SR and shall be considered void to the extent it is 
disapproved by the GM. 
v. Sec. 8 company have no maximum limit of director so it can appoint any number of directors just by 
GM-OR.  
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vi. Government Companies can appoint more than 15 directors without passing GM-SR but by passing 
GM-OR only. 
Explanation: 
In the given situation, Private and Public Companies may appoint more than 15 directors by passing a 
special resolution. The provisions of section 149(1) apply to all the companies, whether public or pri-
vate. 
Sec. 8 company have no maximum limit of director so it can appoint any number of directors just by 
GM-OR but these exemption is only applicable to the Sec. 8 company who is regular in filing annual 
accounts & annual return.  
Government Companies can appoint more than 15 directors without passing GM-SR but by passing 
GM-OR only. If Government Company have article of Association to amend the same it requires Special 
Resolution, if not, it can increase Director by Ordinary Resolution. 
Answer: 
In case of ABS Company Ltd. and DSP Trading Pvt. Ltd., Company shall pass 1 GM-SR for amending the 
AOA u/s 14 of this Act and 4 GM-OR for appointment of 4 directors or; Company shall pass 4 GM-SR 
to appoint 4 directors above the permitted limit as per AOA.   
In case of Traders Association (Sec. 8 company), Company shall pass 4 GM-OR for appointment of 4 
directors. 
In case of Hindustan Paper Ltd (Government Company), Company shall pass 4 GM-OR for appointment 
of 4 directors. 
 

M15: Examine the validity of the following appointments with reference to the provisions of the 
Companies Act, 2013: 
1. The Board of Directors of MNP Limited appointed Ms. Neha as a Women Director in the Board 

Meeting held on 10th
 September, 2014. The said appointment was made to fill the vacancy of the 

Woman Director, which had occurred as a result of resignation of Ms. Sheela on 30th
 June, 2014. 

Will your Answer differ if the Board Meeting of the company was held on 8th November, 2014? 
2. LKG Limited was incorporated on 5th

 May, 2014 under the Companies Act, 2013. Mr. Ramanujam 
was appointed as the first Resident Director of the company in the Board Meeting held on 30th

 

September, 2014. 

Answer: 
Provision: [Relevant section 149 of the Companies Act, 2013 as follows] 
1. Woman Director [Second proviso to section 149(1) of the Companies Act, 2013]:  
i. At least one-woman director shall be on the Board of such class or classes or companies as may be 

prescribed. Rule 3 to the Companies (Appointment and Qualification of Directors) Rules, 2014 pro-
vides that the following classes of companies shall appoint at least one-woman director: 

c. Every listed company 
d. Every other public company having: 

- Paid up share capital of Rs. 100 crore or more; or 
- Turnover of Rs. 300 crore or more. 

ii. Any intermittent vacancy of a woman director shall be filled up by the Board at the earliest but not 
later than immediate next Board meeting or three months from the date of such vacancy, which-
ever is later. 

Answer: 
1. Woman Director 
i. As per the above provisions, the appointment of Ms. Neha is valid. The vacancy of a woman director 

of MNP Limited which arose on 30th June 2014, due to the resignation of Ms. Sheela, should be filled 
up latest by 29th September 2014 or the day of the next Board Meeting, whichever is later. Since 
Ms. Neha was appointed in the next Board Meeting after the vacancy arose, i.e. on 10th September 
2014, her appointment is valid.  

ii. The Answer will remain the same, even if MNP Ltd. appoints Ms. Neha in the Board Meeting held 
on 8th November 2014, provided that the said meeting is the first meeting of the Board after 30th 
June 2014 i.e. after the resignation of Ms. Sheela. 

2. Resident Director [section 149(3) of the Companies Act, 2013]:  
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i. As per section 149(3) of the Companies Act, 2013, every company shall have at least one director 
who has stayed in India for a total period of not less than one hundred and eighty-two days in the 
current financial year. 

ii. The MCA vide General Circular No. 25/2014 dated 26th June, 2014 has given a clarification on ap-
plicability of requirement for resident director in the current financial year. Regarding newly incor-
porated companies, it is clarified that companies incorporated between 1st April, 2014 to 30th Sep-
tember, 2014 should have a resident director either at the incorporation stage itself or for six 
months of their incorporation. Resident director should be appointed for newly Incorporated Com-
pany in between year for proportionate number of days. Here appointment of Ramanujam for 6 
months i.e. 180 days is valid 

Answer: Since, LKG Ltd., was incorporated on 5th May 2014, it should have a resident director either 
at the incorporation stage itself or within six months of their incorporation. Thus accordingly, the ap-
pointment of Mr. Ramanujam as first Resident Director of the company in the Board Meeting held on 
30th September, 2014 is valid. 
 

Sec 149(4) to (13): Independent Director 
M16: XYZ Limited is an unlisted public company having a paid-up capital of twenty crore rupees as 
on 31st March, 2015 and a turnover of one hundred fifty crore rupees during the year ended 31st 
March, 2015.  The total number of directors is thirteen.  
 Referring to the provisions of the Companies Act, 2013, answer the following:  
(i) State the minimum number of independent directors that the company should appoint. 
(ii) How many independent directors are to be appointed in case XYZ ltd is a listed Company? 

Answer: 
Provision: [Relevant Rule 4 the Companies (Appointment and Qualification of Directors) Rules, 2014 
& Sec 149 of the Companies Act, 2013 as follows] 
According to Rule 4 of the Companies (Appointment and Qualification of Directors) Rules, 2014, the 
following class or classes of companies shall have at least 2 directors as independent directors:   
(1) the Public Companies having paid up share capital of 10 crore rupees or more; or  
(2) the Public Companies having turnover of 100 crore rupees or more; or  
(3) the Public Companies which have, in aggregate, outstanding loans, debentures and deposits, ex-

ceeding 50 crore rupees.  
Explanation:  
In the present case, XYZ Limited is an unlisted public company having a paid-up capital of Rs. 20 crores 
as on 31st March, 2015 and a turnover of Rs. 150 crores during the year ended 31st March, 2015. Thus, 
as per the Companies (Appointment and Qualification of Directors) Rules, 2014, XYZ Limited shall have 
at least 2 directors as independent directors.   
According to section 149(4) of the Companies Act, 2013, every listed public company shall have at least 
one-third of the total number of directors as independent directors.   
In the present case, XYZ Limited is a listed company and the total number of directors is 13. Hence, in 
this case, XYZ Limited shall have at least 5 directors (1/3 of 13 is 4.33 rounded as 5) as independent 
directors.   
The explanation to section 149(4) specifies that any fraction contained in such one third numbers shall 
be rounded off as one. 
Answer:  
XYZ Ltd shall have at least 5 independent directors as per above provisions. 

 

RTP17: Mr. Azad, an independent director of X company, was appointed in the AGM for a period of 
three years. After the expiry of 3 years he was re-appointed for a period of 5 years. Considering that 
though Mr. Azad has completed two tenures/terms but has not completed ten years in total, there-
fore he may be appointed in the upcoming AGM for another 2 years to complete his total term of 10 
years. Conferring in the light of the Companies Act, 2013, state the validity of reappointment of Mr. 
Azad for further term in the company. 

Answer: 
Provision:[Relevant Sec 149 of the Companies Act, 2013 as follows] 
Tenure [Section 149(10) & (11)]: As per section 149, subject to the provisions of 152 (Appointment of 
Directors), an independent director shall hold office for a term up to five consecutive years on the 
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Board of a company. He shall be eligible for re-appointment on passing of a special resolution by the 
company and disclosure of such appointment in the Board’s report. 
No independent director shall hold office for more than two consecutive terms. However, such inde-
pendent director shall be eligible for appointment after the expiration of three years of ceasing to be 
an independent director: 
Provided that during the said period of three years, such independent director shall not, be appointed 
in or be associated with the company in any other capacity, either directly or indirectly. 
Explanation: 
As per the given fact, Mr. Azad, an independent director, was appointed in the AGM for a period of 
three years. After the expiry of 3 years he was re-appointed for a period of 5 years. Since he has com-
pleted two tenures but hasn’t completed ten years in total, therefore X company thought to appoint 
Mr. Azad as independent director in the upcoming AGM for another 2 years to complete his total term 
of 10 years. 
As per the above provision, since the sections 149(10) provides for a term upto 5 years for an inde-
pendent director which means that an independent director can be appointed for a term less than 5 
years. Further section 149(11) states that no independent director shall hold office for more than two 
consecutive terms but he shall be eligible for appointment after expiration of 3 years of ceasing to 
become an independent director.  
Answer: 
Therefore, as the Mr. Azad has already completed two consecutive terms, so he cannot be re-ap-
pointed for another 2 years so as to complete his total term of 10 years. So, reappointment of Mr. 
Azad for further term in the X Company is not valid. 
 

RTP16: Explaining the regulatory provisions of the Companies Act, 2013 and the rules thereof re-
garding the appointment of independent directors on a company’s Board, state whether BCD Com-
pany Ltd. is required to appoint Independent directors in the following situations: 
1. The company has a paid up share capital of Rs 10 crore. 
2. What shall be your Answer in case the company’s paid up share capital is only Rs 2 crore. 
3. Whether a person who hold the position of a key Managerial Personnel can be appointed as an 

Independent Director? 

Answer: 
Provision: [Relevant Rule 4 the Companies (Appointment and Qualification of Directors) Rules, 2014 
& Sec 149 of the Companies Act, 2013 as follows] 
In accordance with the provisions of the Companies Act, 2013, as contained under section 149(4) every 
listed public company shall have at least one-third of the total number of directors as independent 
directors. The Central Government may prescribe the minimum number of independent directors in 
case of any class or classes of public companies. Any fraction contained in such one-third numbers 
shall be rounded off as one. 
According to the Companies (Appointment and Qualification of Directors) Rules, 2014, the following 
class or classes of companies shall have at least 2 directors as independent directors: 
(1) the Public Companies having paid up share capital of 10 crore rupees or more; or 
(2) the Public Companies having turnover of 100 crore rupees or more; or 
(3) the Public Companies which have, in aggregate, outstanding loans, debentures and deposits, ex-

ceeding 50 crore rupees. 
In accordance with the provisions of the Companies Act, 2013, as contained under section 149(6)(e)(i) 
a person who holds or has held the position of a key Managerial Personnel of the company in any of 
the three financial years immediately preceding the financial years or current financial year cannot be 
appointed as an independent director. 
Explanation & Answer: 
However, in case a company covered as under the above rule is required to appoint a higher number 
of independent directors due to composition of its audit committee, such higher number of independ-
ent directors shall be applicable to it. Accordingly, the sub-questions can be answered as under: 

i. Since, the company has a paid up share capital of Rs. 10 crore, it is mandatory to appoint atleast 
2 directors as Independent Directors. 

ii. Since, the paid up share capital is only Rs. 2 crore, it is not mandatory to appoint the Independent 
Directors. 
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iii. As per the provisions a person who holds or has held the position of a key Managerial Personnel 
of the company cannot be appointed as an independent director in the given case. 

 

RTP16: Examine the validity of the following appointments with reference to the provisions of the 
Companies Act, 2013: 

1.   Mr. Person together with one of his relatives holds 3% of the total voting power of XYZ Ltd. The 
Board of Directors of the company appointed him as an independent director. 

2.   ABC Ltd., a listed company having 5,000 small shareholders, upon receiving notice from 400 of 
such small shareholders has refused to appoint a small shareholder’s director under section 151 
of the Companies Act, 2013. 

3.   Mr. D, who fails to get appointed as a director in the general meeting of AJD Limited, subse-
quently was appointed as an additional director by the Board of Directors of the company. 

Answer: 
Provision:[Relevant Sec 149, 151 and 161 of the Companies Act, 2013 as follows] 
Explanation & Answer: 
(i) An independent director means a director who, neither himself nor any of his relatives holds to-

gether with his relatives 2% or more of the total voting power of the company [Section 149(6) of 
the Companies Act, 2013]. 
In the given problem, Mr. Person holds together with his relatives 3% of the total voting power of 
XYZ Ltd. Hence his appointment as an independent director is not valid. 

(ii) According to section 151 of the Companies Act, 2013, a listed company may have one director 
elected by such small shareholders in such manner and on such terms and conditions as given in 
rule 7 of the Companies (Appointment and Qualification of directors) Rules, 2014. 

As per the rule, a listed company, may upon notice of not less than- 
a. one thousand small shareholders; or 
b. one- tenth of the total number of such shareholders, 

Whichever is lower, have a small shareholder’s director elected by the small shareholders. 
Thus, according to the provisions stated above, since the number of small shareholders of ABC Ltd. 
who applied is less than 1000 and 500 (1/10th of the total 5000) small shareholders, ABC Ltd. can 
validly refuse to appoint such a director. 
(iii) According to section 161(1) of the Companies Act, 2013, a person who fails to get appointed as a 

director in a General Meeting, cannot be appointed as an additional director. Hence the appoint-
ment of Mr. D as an additional director in AJD Ltd. is not valid. 

 

M17: The composition of the Board of Directors of a listed company as on 31-03-2017 comprised of 
(i) Mr. A, Director, (ii) Mr. B, Director (iii) Mr. C, Director (iv) Mr. D, Director, (v) Mrs. E, Independent 
Director, (vi) Mr. F, Independent Director and (vii) Mr. G, Independent Director. Mr. D & Mrs. E va-
cated their office of Director on 15-04-2017. 
You are required to examine with reference to the provisions of the Companies Act, 2013 and what 
course of action would you suggest which can be taken up by the Company in this regard? 

Answer: 
Provision:[Relevant Rule 3 the Companies (Appointment and Qualification of Directors) Rules, 2014 & 
Sec 149 of the Companies Act, 2013 as follows] 
The provision of the Companies Act, 2013 governing the appointment of Women Director and Inde-
pendent Directors are as under: 
(i) The second proviso to sub-section 1 of section 149 provides that such class or classes of companies 

as may be prescribed, shall have atleast one women director. Rule 3 of Companies (Appointment 
and Qualification of Directors) Rules, 2014 provides that the following class of companies shall 
appoint at least one women director – 
(a) every listed company; 
(b) every other public company having paid- up share capital of one hundred crore rupees or 

more; or turnover of three hundred crore rupees or more: 
It further provides that any intermittent vacancy of a women director shall be filled - up by the 
Board at the earliest but not later than immediate next Board meeting or three months from the 
date of such vacancy whichever is later. 
In this case the Company is a listed and under the provisions of the Companies Act, 2013, it is 
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required to have at least 1 Women Director on its Board. 
(ii) The provision of section 149(4) provides that every listed company shall have at least 1/3rd of the 

total number of Directors as Independent Directors. 
Explanation & Answer: 
As per the facts stated in the question, composition of board of directors of listed company as on 31-
3-2017 comprised of total 7 directors. Out of which 4 were directors and 3 were independent directors. 
Later Mr. D (Director) and Mrs. E (Independent Director) vacated their offices of director on 15-4-2017. 
So accordingly, listed company as stated above, shall have at least one women director and one-third 
of the total number of directors as independent directors in the Board. However, on 15-4-2017, total 
number of directors left were 5 due to vacation of Mr. D and Mrs. E. Further, Rule 3 of the Companies 
(Appointment and Qualification of Directors) Rules, 2014, provides that if there is an intermittent va-
cancy of a women director, it shall be filled up by the Board at the earliest but not later than immediate 
next board meeting or three months from the date of such vacancy whichever is later. 
As per the requirement of the above sections, there is compliance of section 149(4) as 1/3rd of the 
total number of directors comprises of (1/3x5) 1.6 rounded off as 2, which complies with the minimum 
requirement of 2 independent directors in the board, however, pertaining to women director, Board 
have to fill up the intermittent vacancy at the earliest but not later than immediate next board meeting 
or three months from the date of such vacancy whichever is later. 
 

Sec 151: Appointment of Directors Elected by Small Shareholders 
M16: DD Ltd. is a listed company and it has been served with notice for appointment of small share-
holder’s director. Referring to the provisions of the Companies Act, 2013, advise on the following:   
(i) Define the expression small shareholder and specify the number of small shareholders who may 
serve notice on the company for a director representing them. 
(ii) Is it possible to appoint a person who does not hold any share in the company, as small share-
holder’s director? 
What is the tenure of small shareholder’s director and whether he can be reappointed as such, after 
expiry of his tenure? Also state whether he can be appointed as an officer of the company on expiry 
of his tenure as small shareholder’s director. 

Answer: 
Provision:[Relevant section 151 of the Companies Act, 2013 as follows] 

(i) Section is applicable only to listed companies. 
(ii) According to section 151 of the Companies Act, 2013, a listed company may have one director 

elected by small shareholders in such manner and on such terms and conditions as may be pre-
scribed.  
Here, “Small Shareholders” means a shareholder holding shares of nominal value of not more 
than Rs. 20,000 or such other sum as may be prescribed.  
A listed company may upon notice of not less than - 

(a) one thousand small shareholders; or   
(b) one- tenth of the total number of such shareholders,    
Whichever is lower, have a small shareholder’s director elected by the small shareholders.   

(iii) The small shareholders intending to propose a person as a candidate for the post of small share-
holder’s director shall leave a notice of their intention with the company at least fourteen days 
before the meeting under their signature specifying the name, address, shares held and folio 
number of the person whose name is being proposed for the post of director and of the small 
shareholders who are proposing such person for the office of director.   

(iv) However, if the person being proposed does not hold any share in the company, the details of 
shares held and folio number need not be specified in the notice. The tenure of small share-
holder’s director shall not exceed a period of 3 consecutive years and on the expiry of the ten-
ure, such director shall not be eligible for re-appointment. A small shareholder’s director shall 
not, for a period of 3 years from the date on which he ceases to hold office as a small share-
holder’s director in a company, be appointed in or be associated with such company in any other 
capacity, either directly or indirectly. 

Suggestion: Once the appointment is done the person so appointed as director has to file Form DIR 2 
with ROC informing ROC of such appointment, and the company has to file form DIR 12 which is to be 
filed when there is any change in constitution of Board of Directors. 
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RTP15: M/s. Bharat Pharma Limited is a company listed with Bombay Stock Exchange. The company 
were having 500 small shareholders in the said company, so they wanted to appoint Mr. A as a Di-
rector as their representative on the Board of Directors of the said company. Mr. A is holding 1000 
equity shares of 10 each in the said company. State in the light of the Companies Act, 2013 whether 
the proposal to appoint Mr. A as a Small Shareholders Director can be adopted by the company. 
Examine, if Mr. A is already holding a position of small shareholder’s director in more than two com-
panies. 

Answer: 
Provision: [Relevant sec 151 of Companies Act, 2013 read with Companies (Appointment & Qualifica-
tion of Directors) Rules, 2014] 
1. The section is applicable to every listed company irrespective of capital as well as number of small 

shareholders. 
2. Small shareholder means shareholders holding shares of nominal value of less than or equal to Rs. 

20,000. 
3. Listed company needs to appoint SSD in any of the following 2 cases: 

a. where Listed Company opts for appointment of SSD suo motu; or 
b. compulsory appointment where application made by lower of: 

i. 1000 Small Shareholders, or 
ii. 1/10th of small shareholders 

4. In (a) above the SSD will be appointed by Company in GM-OR as it is suo motu opted by company. 
In (b) above the SSD will be appointed by Small shareholder in class meeting. 

5. The notice of appointment of SSD shall be given only in case of (b) above, as follows. The small 
shareholders shall give the notice of their intention to appoint SSD: 
a. At least 14 days before conducting meeting,  
b. At the registered office of the company,  
c. With the details i.e. name, address, signature, shares held, folio number etc, of person pro-

posed as SSD, and also of the applicants & 
d. If the proposed person does not holds any share in the company then such details of shares 

and the folio number is not required. 
e. An individual can act as SSD in only 2 Non-Competing companies at any given time. 

Explanation: 
a. In the given case, M/s. Bharat Pharma Limited is a company listed with Bombay Stock Exchange; 

hence the provisions of section 151 will apply. 
b. Therefore, application for SSD shall be made as stated above in provision. But it is not clarified in 

question that how many small shareholders applied. 
c. Presuming that the small shareholders comply with the requirement, they must give 14 days’ no-

tice to the company as stated above under their signatures specifying the name, address, shares 
held and folio number of the person whose name is being proposed for the post of director and 
of the small shareholders who are proposing such person for the office of director. In the present 
case, Mr. A is holding 1000 equity shares of 10 each in the said company and the same shall be 
mentioned in the notice. 

d. After following the entire procedure of sec 151 stated above, Mr. A, who holds 1,000 shares in 
the company can be appointed as small shareholders director in the company. 

Answer: 
Company after following the entire process stated above can appoint Mr. A as SSD. If Mr. A already 
holds position of small shareholders directors in 2 companies, he cannot be appointed as a small share-
holders director in M/s Bharat Pharma Limited. 
Suggestion: 
a. It is a basic requirement of the section that SSD shall be independent director as per sec 149(6). 

If Mr. A holds 1000 shares of the company the question of his independence may raise. The hold-
ing of such independent small shareholder director as per sec 149(6) shall be less than 2% of total 
voting power of company in order to fulfil the criteria of independence. 

b. Once the appointment is done the person so appointed as director has to file Form DIR 2 with 
ROC informing ROC of such appointment, and the company has to file form DIR 12 which is to be 
filed when there is any change in constitution of Board of Directors. 
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N16: Referring to the provisions of the Companies Act, 2013, examine the following:  
Mr. Intelligent, was appointed as a small shareholder’s director of XYZ Limited, which is in the busi-
ness of Oil refining. Subsequently, A Limited and B Limited have also appointed him as small share-
holder’s director. Is the appointment valid? 

Provision: [Relevant As per the Rule 7(8) of the Companies (Appointment and Qualification of Direc-
tors) Rules, 2014, read with section 151 of the Companies Act, 2013] 
Appointment of small shareholder’s director: Regarding the appointment of small shareholder’s direc-
tor, no person shall hold the position of small shareholder’s director in more than 2 companies at the 
same time.  However, the second company in which he has been so appointed shall not be in a business 
which is competing or is in conflict with the business of the first company. 
Explanation & Answer: 
 In the given case, Mr. Intelligent was appointed as a small shareholder’s director of XYZ Ltd. Subse-
quently A Ltd. and B Ltd. have also appointed him as small shareholder’s director.   
Considering the above provision, appointment of Mr. Intelligent in both A Ltd. and B Ltd. is invalid. 
However, he can accept appointment in either A Ltd. or B Ltd., subject to the maximum limit of 2 
companies provided either A Ltd. or B Ltd. is not having a business which is competing or is in conflict 
with the business of the XYZ Ltd.  
 

PM: The Board of directors of M/s ABC Limited, an unlisted company having a paid-up capital of Rs. 
6 crores consisting of equity share capital of Rs. 5 crores and preference share capital of Rs. 1 crore 
and also 1,100 Small Shareholders holding equity shares seeks your advice on the following: 
(i) Is it necessary for the Company to appoint a Director to represent the Small Shareholders? 
(ii) In case the Company decides to appoint such a Director, the procedure to be followed by the 
company for such appointment and the period for which such appointment can be made. 
Advise explaining the relevant provisions of the Companies Act, 2013 and the Rules. 

Answer: 
Provision: [Relevant sec 151 of Companies Act, 2013 read with Companies (Appointment & Qualifica-
tion of Directors) Rules, 2014] 
1. The section is applicable to every listed company irrespective of capital as well as number of small 

shareholders. 
2. Small shareholder means shareholders holding shares of nominal value of less than or equal to 

Rs. 20,000. 
3. Listed company needs to appoint SSD in any of the following 2 cases: 

a. where Listed Company opts for appointment of SSD suo motu; or 
b. compulsory appointment where application made by lower of: 

ii. 1000 Small Shareholders, or 
iii. 1/10th of small shareholders. 

4. In (a) above the SSD will be appointed by Company in GM-OR as it is suo motu opted by company. 
In (b) above the SSD will be appointed by Small shareholder in class meeting. 

5. The notice of appointment of SSD shall be given only in case of (b) above, as follows. 
The small shareholders shall give the notice of their intention to appoint SSD: 

a. At least 14 days before conducting meeting, & 
b. At the registered office of the company, & 
c. With the details i.e. name, address, signature, shares held, folio number etc, of person pro-

posed as SSD, and also of the applicants, & 
d. If the proposed person does not holds any share in the company then such details of shares 

and the folio number is not required. 
6. The following documents shall be attached to above stated notice. The statement signed by the 

proposed nominee stating: 
a. DIN held by such nominee, & 
b. That he is qualified to become director as per companies act or any other law, & 
c. His consent to act as director of the company. 

7. The person proposed as the SSD shall be qualified to become Independent director as per section 
149(6). Such nominee should have also given the declaration regarding his independence under 
section 149(7). Only such person can be SSD in case of company. 
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8. The SSD needs to follow section 152 regarding: 
a. Appointment at GM / Class meeting of small shareholders. [152(2)] 
b. Holding of the DIN. [152(3)] 
c. Declaration regarding DIN & Qualification. [153(4)] 
d. Filing DIR 2 with ROC  
and Company shall file DIR 12 with ROC. [152(5) & 170] 

9. However SSD shall comply with following: 
a. SSD shall not retire by rotation. 
b. The tenure of SSD is maximum 3 years. 
c. SSD cannot be reappointed after completion of his tenure. 

10. SSD shall vacate his office after being appointed if: 
a. He incurs any disqualification in section 164(1) or (2). 
b. If he attracts any provision of section 167. 
c. Where he ceases to be independent director as per section 149(6). 

11. Any person can be SSD in maximum 2 companies at a time. The 2 companies in which he holds 
the office shall not be competitors of each other or shall not be in conflict with each other. 

12. SSD after vacation of the office by any reason shall not be appointed in the company, shall not be 
associated with the company in any manner directly or indirectly for the period of 3 years from 
such vacation. 

Explanation & Answer: 
(i) In the given situation the company is unlisted public company. Thus it is not necessary for com-

pany to appoint small shareholder director. 
(ii) In case the Company still decides to appoint the Small shareholder director then company needs 

to follow the entire procedure as stated above for such appointment. 
Suggestion: Once the appointment is done the person so appointed as director has to file Form DIR 2 
with ROC informing ROC of such appointment, and the company has to file form DIR 12 which is to be 
filed when there is any change in constitution of Board of Directors. 
 

PM, N12:M/s. Neemuch Pharma Limited is a company listed with Malhargarh Stock Exchange. Some 
small shareholders of the said company want to appoint Mr. Avadhesh as a Director as their repre-
sentative on the Board of Directors of the said company. Mr. Avadhesh is holding 1000 equity shares 
of 10 each in the said company. State the provisions of the Companies Act, 2013 in relation to the 
proposal to appoint Mr. Avadhesh as a Small Shareholders Director. 

Answer: 
Provision: [Relevant sec 151 of Companies Act, 2013 read with Companies (Appointment & Qualifica-
tion of Directors) Rules, 2014] 
1. The section is applicable to every listed company irrespective of capital as well as number of small 

shareholders. 
2. Small shareholder means shareholders holding shares of nominal value of less than or equal to Rs. 

20,000. 
3. Listed company needs to appoint SSD in any of the following 2 cases: 

a. where Listed Company opts for appointment of SSD suo motu; or 
b. compulsory appointment where application made by lower of: 

i. 1000 Small Shareholders, or 
ii. 1/10th of small shareholders 

4. In (a) above the SSD will be appointed by Company in GM-OR as it is suo motu opted by company. 
In (b) above the SSD will be appointed by Small shareholder in class meeting. 

5. The notice of appointment of SSD shall be given only in case of (b) above, as follows. The small 
shareholders shall give the notice of their intention to appoint SSD: 
a. At least 14 days before conducting meeting,  
b. At the registered office of the company,  
c. With the details i.e. name, address, signature, shares held, folio number etc, of person pro-

posed as SSD, and also of the applicants & 
d. If the proposed person does not holds any share in the company then such details of shares 

and the folio number is not required. 
Explanation: 
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a. In the given case, M/s. Neemuch Pharma Limited is a company listed with Malhargarh Stock Ex-
change; hence the provisions of section 151 will apply. 

b. Therefore, application for SSD shall be made as stated above in provision. But it is not clarified in 
question that how many small shareholders applied. 

c. Presuming that the small shareholders comply with the requirement, they must give 14 days’ no-
tice to the company as stated above under their signatures specifying the name, address, shares 
held and folio number of the person whose name is being proposed for the post of director and of 
the small shareholders who are proposing such person for the office of director. In the present 
case, Mr. Avadhesh is holding 1000 equity shares of 10 each in the said company and the same 
shall be mentioned in the notice. 

d. After following the entire procedure of sec 151 stated above, Mr. Avadhesh who holds 1,000 
shares in the company can be appointed as small shareholders director in the company. 

Answer: 
Company after following the entire process stated above can appoint Mr. Avadhesh as SSD. 
Suggestion: 
i. It is a basic requirement of the section that SSD shall be independent director as per sec 149(6). If 

Mr. Avadhesh holds 1000 shares of the company the question of his independence may raise. The 
holding of such independent small shareholder director as per sec 149(6) shall be less than 2% of 
the total voting power of company in order to fulfil the criteria of independence.  

ii. Once the appointment is done the person so appointed as director has to file Form DIR 2 with ROC 
informing ROC of such appointment, and the company has to file form DIR 12 which is to be filed 
when there is any change in constitution of Board of Directors. 

N04,N05: Some small shareholders of TRG Ltd., a company listed with Mumbai Stock Exchange, want 
to appoint Mr. Raj, who is holding 1,000 Equity Shares of Rs. 10 each in the Company as a Director 
as their representative on the Board of Directors of the said Company. You are required to state the 
relevant provisions of the Companies Act, 2013 in respect of such proposal to appoint Mr. Raj as a 
Small Shareholder Director. 

Answer: 
Provision: [Relevant sec 151 of Companies Act, 2013 read with Companies (Appointment & Qualifica-
tion of Directors) Rules, 2014] 
1. The section is applicable to every listed company irrespective of capital as well as number of small 

shareholders. 
2. Small shareholder means shareholders holding shares of nominal value of less than or equal to Rs. 

20,000. 
3. Listed company needs to appoint SSD in any of the following 2 cases: 

a. where Listed Company opts for appointment of SSD suo motu; or 
b. compulsory appointment where application made by lower of: 

iii. 1000 Small Shareholders, or 
iv. 1/10th of small shareholders 

4. In (a) above the SSD will be appointed by Company in GM-OR as it is suo motu opted by company. 
In (b) above the SSD will be appointed by Small shareholder in class meeting. 

5. The notice of appointment of SSD shall be given only in case of (b) above, as follows. The small 
shareholders shall give the notice of their intention to appoint SSD: 
a. At least 14 days before conducting meeting,  
b. At the registered office of the company,  
c. With the details i.e. name, address, signature, shares held, folio number etc, of person pro-

posed as SSD, and also of the applicants & 
d. If the proposed person does not holds any share in the company then such details of shares 

and the folio number is not required. 
Explanation: 

a. In the given case, TRG Limited is a company listed with Mumbai Stock Exchange; hence the 
provisions of section 151 will apply. 

b. Therefore, application for SSD shall be made as stated above in provision. But it is not clarified 
in question that how many small shareholders applied. 

c. Presuming that the small shareholders comply with the requirement, they must give 14 days’ 
notice to the company as stated above under their signatures specifying the name, address, 
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shares held and folio number of the person whose name is being proposed for the post of di-
rector and of the small shareholders who are proposing such person for the office of director. 
In the present case, Mr. Raj is holding 1000 equity shares of 10 each in the said company and 
the same shall be mentioned in the notice. 

d. After following the entire procedure of sec 151 stated above, Mr. Raj who holds 1,000 shares 
in the company can be appointed as small shareholders director in the company. 

Answer: 
Company after following the entire process stated above can appoint Mr. Raj as SSD. 
Suggestion: 
i. It is a basic requirement of the section that SSD shall be independent director as per sec 149(6). If 

Mr. Raj holds 1000 shares of the company the question of his independence may raise. The holding 
of such independent small shareholder director as per sec 149(6) shall be less than 2% of total 
voting power of company in order to fulfil the criteria of independence. 

ii. Once the appointment is done the person so appointed as director has to file Form DIR 2 with ROC 
informing ROC of such appointment, and the company has to file form DIR 12 which is to be filed 
when there is any change in constitution of Board of Directors. 

 

Sec 152: Appointment of Directors  
N15: A & B were appointed as first directors on 4th April, 2014 in Sun Glass Ltd.  Thereafter, C, D and 
E were appointed as directors on 6th July 2014 and F, G and H were also appointed as directors on 
7th August 2014 in the company.  In the Annual General meeting (AGM) of the company held after 
the above appointments, A and B were proposed to be retired by rotation and re-appointed as di-
rectors.    
 At the AGM, resolution for A’s retirement and re-appointment was passed.  However, before the 
resolution for B’s could be taken up for consideration, the meeting was adjourned. In the adjourned 
meeting also, the said resolution could not be taken up and the meeting was ended without passing 
the resolution for B’s retirement and reappointment.  
 In the light of above and with reference to relevant provision of the Companies Act, 2013, Answer 
the following:  
 (i)  Whether proposals for retirement by rotation and re-appointment of A and B only were suffi-
cient?  
 (ii) What will be the status of B as a director in the company? 

Answer: 
Provision: [Relevant Section 152 of the Companies Act, 2013] 
i. Unless the articles provide for the retirement of all directors at every annual general meeting, not 

less than two-thirds of the total number of directors of a public company shall be persons whose 
period of office is liable to determination by retirement of directors by rotation.  

ii. Further, section 152(6) of the Act states that at the first annual general meeting of a public com-
pany held next after the date of the general meeting at which the first directors are appointed and 
at every subsequent annual general meeting, one-third of such of the directors for the time being 
as are liable to retire by rotation. If this number is neither three nor a multiple of three, then, the 
number nearest to one-third, shall retire from office.  

iii. Section 152(6)(d) further states that the directors to retire by rotation at every annual general 
meeting shall be those who have been longest in office since their last appointment, but as be-
tween persons who became directors on the same day, those who are to retire shall, in default of 
and subject to any agreement among themselves, be determined by lot.  

iv. Section 152(7)(a) provides that if the vacancy of the director retiring by rotation, is not so filled-up 
and the meeting has not expressly resolved not to fill the vacancy, the meeting shall stand ad-
journed till the same day in the next week, at the same time and place, or if that day is a national 
holiday, till the next succeeding day which is not a holiday, at the same time and place.   

v. Section 152 (7)(b) further provides that if at the adjourned meeting also, the vacancy of the retiring 
director is not filled up and that meeting also has not expressly resolved not to fill the vacancy, the 
retiring director shall be deemed to have been re-appointed at the adjourned meeting, unless:  
(a) at that meeting or at the previous meeting a resolution for the re-appointment of such director 

has been put to the meeting and lost;  
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(b) the retiring director has, by a notice in writing addressed to the company or its Board of direc-
tors, expressed his unwillingness to be so re-appointed;   

(c) he is not qualified or is disqualified for appointment;   
(d) a resolution, whether special or ordinary, is required for his appointment or reappointment by 

virtue of any provisions of this Act; or   
(e) Section 162 is applicable to the case.  

Explanation & Answer: 
i. In the given case there are total 8 directors, out of which A and B were appointed as first directors 

of Sun Glass Ltd.  
j. As per the provisions of section 152(6)(a) and 152(6)(c) of the Companies Act, 2013, the number 

of directors that are rotational is 6 (i.e. 2/3 of 8) and hence the number of directors retiring by 
rotation at the next AGM shall be 2 (i.e. 1/3 of 6).  

iii. As per section 152(6)(d), the directors to retire by rotation shall be those who have been longest 
in office since their last appointment. But, in case two or more directors were appointed on the 
same day then the retiring person shall be decided by mutual agreement between such persons 
and in case of no agreement by draw of lots. Since, A and B have been longest in office, they are 
the 2 directors liable to be retired by rotation. Hence, a proposal to retire by rotation and re-ap-
point them was only sufficient. 

iv. Further, as given in the question, A was retired in the AGM, however, a resolution for retiring B 
could not be taken and the meeting was adjourned. However, a resolution for retiring B could not 
be taken up at the adjourned meeting also and the meeting was ended without passing a resolu-
tion for B’s retirement and re-appointment. In such case, as per section 152(7)(b), the vacancy of 
the retiring director B shall be deemed to have been re-appointed at the adjourned meeting, as-
suming that the meeting has not expressly resolved not to fill the vacancy, unless:  

a. at that meeting or at the previous meeting a resolution for the re-appointment of such director 
has been put to the meeting and lost;  

b. the retiring director has, by a notice in writing addressed to the company or its Board of direc-
tors, expressed his unwillingness to be so re-appointed;  

c. he is not qualified or is disqualified for appointment; 
d. a resolution, whether special or ordinary, is required for his appointment or reappointment by 

virtue of any provisions of this Act; or   
e. Section 162 is applicable to the case.  
Suggestion: DIR 2 by the Director and DIR 12 by the Company shall be filed on reappointment of 
retiring director or replacement. 

 

RTP15: Annual general meeting of Amba Ltd. is scheduled to be held in compliance with the provi-
sions of the Companies Act, 2013. Please advise the company in relation to the retirement of Direc-
tors. 
(i) Which of the existing directors shall be retiring by rotation and be eligible for re-election? 
(ii) In case of vacancies caused by retirement and the meeting could not decide how such vacancies 
to be dealt with. What shall be further course of action? 

Answer: Provision: [Relevant Section 152 of the Companies Act, 2013]:  
i. Retirement by rotation and eligibility for re-election 

a. According to section 152(6)(a)(i) of the Companies Act, 2013, unless the articles provide for the 
retirement of all directors at every annual general meeting, not less than two-thirds of the total 
number of directors of a public company shall be persons whose period of office is liable to de-
termination by retirement of directors by rotation. 

b. Further, section 152(6)(c) of the Act states that one-third of such directors for the time being as 
are liable to retire by rotation. If this number is neither three nor a multiple of three, then, the 
number nearest to one-third, shall retire from office. 

c. From the above provisions, it is clear that the directors who are liable for retirement at every 
annual general meeting shall be one third of those directors who constitute the two thirds of the 
total number of directors and who are liable for rotation at every AGM. For example if the number 
of directors is 14 then the directors liable for rotation at every AGM will be = 14x2/3 = 9 and the 
directors who will retire will be one third of 9 = 3. 

d. Under section 152(6)(d) the directors to retire by rotation at every annual general meeting shall 
be those who have been longest in office since their last appointment, but as between persons 
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who became directors on the same day, those who are to retire shall, in default of and subject to 
any agreement among themselves, be determined by lot. In case of two or more directors who 
were appointed on the same date at the same AGM, the retiring directors will be mutually agreed 
by them or in the absence of such agreement, will be determined by lots. 

ii. Vacancies caused by retirement and dealing with such vacancies not decided 
a. Under section 152(6)(e) of Companies Act, the vacancy at the place of retiring director can be 

filled by retiring director in the same AGM in which they are retiring or some other person. 

b. When vacancy of the retiring director is not filled & meeting has not resolved for not filling the 

vacancy the meeting shall be adjourned to same day, same time in next week. 

c. When vacancy of the retiring director is not filled & meeting has not resolved for not filling the 

vacancy the meeting shall be adjourned to same day, same time in next week. If vacancy is not 

filled in the adjourned meeting too and resolution for not filling such vacancy is not passed then 

retiring director gets automatically re-appointed. 

d. Exceptions to automatic re-appointment:  
- Resolution put & lost        - Retiring director expresses his unwillingness 

- Director disqualified         - Separate resolution required for appointment     
- Original appointment in contravention of sec 162 

 

M03: Explain the circumstances under which a Director retiring at an annual general meeting shall 
be deemed to have been re-appointed even though no such appointment has been made. 

Answer:  
Provision: [Relevant section 152(6) & (7) of the Companies Act, 2013] 
 Sec 152(6) provides for minimum 2/3rd of total directors appointed to be rotational directors. 
 This indirectly means there can be maximum 1/3rd of total directors, non-rotational directors. 
 Special provision in article: 
1. The article cannot provide for more than 1/3rd of non-rotational directors. 
2. Article can provide for more proportion of rotational directors, even up to 100% of rotational 

directors. Article may even provide for retirement of all directors at every AGM. 
Retirement of Directors: 
1. From 1st AGM in every AGM, 1/3rd of rotational director determined as per sec 152(6) shall retire. 

Any fraction number should be rounded off or truncated to nearest one.  
2. The persons longest in office shall retire. 
3. If two persons are appointed on same day, then the retiring person is: 

a. As per agreement between such persons. 
b. In case of no agreement then draw of lots will determine the person who shall retire. 

Provisions for reappointment: 
 The retiring director can be reappointed in AGM unless resolution for reappointment of such di-

rector is put and lost in AGM. 
 Company can instead appoint some other person in place of retiring director u/s 160. 
 When vacancy of retiring director is not filled & meeting has not resolved for not filling of vacancy, 

then meeting shall adjourned to same day, same time in next week. 
 If the vacancy is not filled in adjourned meeting also and resolution for not filling the vacancy is 

not passed, the retiring director automatically gets reappointed, except in following cases: 
1. Where resolution for reappointment of the retiring director is put and lost. 
2. Where retiring director in writing expresses his unwillingness. 
3. Where he is disqualified from appointment. 
4. Where separate resolution required for appointment. 
5. Where resolution in contravention to sec 162 is passed. 

 Suggestion: DIR 2 by the Director and DIR 12 by the Company shall be filed on reappointment of 
retiring director or replacement. 

 

M11: Annual general meeting of Hero Ltd. has been scheduled in compliance with the requirements 
of the Companies Act, 2013. In this connection, it has some directors who are rotational and out 
which some have been appointed long back, some have been appointed on the same day. Decide in 
this connection: 
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(a) Which of the directors shall be retiring by rotation and be eligible for re–election? 
(b) In case two directors were appointed on the same day, how would you decide their retirement 

by rotation? 
(c) In case the meeting could not decide how the vacancies caused by retirement to be dealt with, 

what shall be consequences? 
(d) What will be your Answer, assuming that the matter could not be decided even at the adjourned 

meeting? 

Answer: 
Provision: [Relevant section 152(6) & (7) of the Companies Act, 2013] 
 Sec 152(6) Provides for minimum 2/3 of total directors appointed shall be rotational directors. 
 This indirectly means there can be maximum 1/3 of total directors, non-rotational directors. 
 Special provision in article: 

1. The article cannot provide for more than 1/3 of non-rotational directors. 
2. Article can provide for more proportion of rotational directors up to 100% of rotational di-

rectors also. 
3. Article may even provide for retirement of all directors at every AGM. 

Retirement of Directors: 
1. From 1st AGM in every AGM, 1/3 of rotational director determined as per sec 152(6) shall retire. 

Any fraction number should be rounded off or truncated to nearest one.  
2. The persons longest in office shall retire. 
3. If two persons are appointed on same day, then the retiring person is: 

a. As per agreement between such persons. 
b. In case of no agreement then draw of lots will determine the person who shall retire. 

Provisions for reappointment: 
 The retiring director can be reappointed in AGM unless resolution for reappointment of such di-

rector is put and lost in AGM. 
 Company can instead appoint some other person in place of retiring director u/s 160. 
 When vacancy of retiring director is not filled & meeting has not resolved for not filling of vacancy, 

then meeting shall adjourned to same day, same time in next week. 
 If the vacancy is not filled in adjourned meeting also and resolution for not filling the vacancy is 

not passed, the retiring director automatically gets reappointed, except in following cases: 
(a) Where resolution for reappointment of the retiring director is put and lost. 
(b) Where retiring director in writing express his unwillingness. 
(c) Where he is disqualified from appointment. 
(d) Where separate resolution required for appointment. 
(e) Where resolution in contravention to sec 162 is passed. 

 

N08:Mr. Wilson was appointed in ABC Ltd. as a director and he was to retire by rotation on 1st Sep-
tember, 2008. On account of some unavoidable reasons the annual general meeting of the company 
could not be held on the said date, nor the vacancy caused by retirement could be filled up at the 
adjourned meeting. State the relevant provisions of the Companies Act, 2013 and decide whether 
Mr. Wilson shall be deemed to be retired on 1st September, 2008 when the meeting was scheduled 
to be held or it will become a case of deemed reappointment. 

Answer: 
Provision: [Relevant section 152(6) & (7) of the Companies Act, 2013] 
 Sec 152(6) Provides for minimum 2/3 of total directors appointed shall be rotational directors. 
 This indirectly means there can be maximum 1/3 of total directors, non-rotational directors. 
 Special provision in article: 

1. The article cannot provide for more than 1/3 of non-rotational directors. 
2. Article can provide for more proportion of rotational directors up to 100% of rotational direc-

tors also. 
3. Article may even provide for retirement of all directors at every AGM. 

Retirement of Directors: 
1. From 1st AGM in every AGM, 1/3 of rotational director determined as per sec 152(6) shall retire. 

Any fractional number should be rounded off or truncated to nearest one.  
2. The persons longest in office shall retire. 
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3. If two persons are appointed on same day, then the retiring person is: 
a.  As per agreement between such persons. 
b.  In case of no agreement then draw of lots will determine the person who shall retire. 

Provisions for reappointment: 
 The retiring director can be reappointed in AGM unless resolution for reappointment of such di-

rector is put and lost in AGM. 
 Company can instead appoint some other person in place of retiring director u/s 160. 
 When vacancy of retiring director is not filled & meeting has not resolved for not filling of vacancy, 

then meeting shall adjourned to same day, same time in next week. 
 If the vacancy is not filled in adjourned meeting also and resolution for not filling the vacancy is 

not passed, the retiring director automatically gets reappointed, except in following cases: 
1. Where resolution for reappointment of the retiring director is put and lost. 
2. Where retiring director in writing express his unwillingness. 
3. Where he is disqualified from appointment. 
4. Where separate resolution required for appointment. 
5. Where resolution in contravention to sec 162 is passed. 

Explanation & Answer: 
In the given circumstances Answer to the questions as asked shall be: 
As there is no decision is taken for replacement of director and as meeting is not resolved to “not fill 
the vacancy” then the retiring director will be automatically reappointed. Thus Mr. Wilson will be 
deemed to be reappointment unless he belongs from any of the above exceptions. 
 

PM,N12:  A company on the Board consisting of the following: 
(a) Mr. Active, Mr. Archive as nominees from two Public Financial Institutions. 
(b) Mr. First, Mr. Second, Mr. Third appointed at the 2nd AGM. 
(c) Mr. Fourth, Mr. Fifth appointed at the 3rd AGM. 
(d) Mr. Addition was appointed as additional director subsequent to 3rd AGM. 
(e) Mr. Casual was appointed as director in place of Mr. Soul who died and was earlier appointed 

during the 3rd AGM. 
(f) Mr. Excellent was appointed as Managing Director for 5 years w.e.f. 2nd AGM. 
(g) Mr. One more was appointed as additional Director soon after Mr. Addition was appointed as 

Additional Director. 
List out in order, who shall be vacating the office at the 4th AGM of the company. 

Answer: 
Provision: [Relevant section 152(6) of the Companies Act, 2013] 
 Sec 152(6) Provides for minimum 2/3 of total directors appointed shall be rotational directors. 
 This indirectly means there can be maximum 1/3 of total directors, non-rotational directors. 
 Special provision in article: 

1. The article cannot provide for more than 1/3 of non-rotational directors. 
2. Article can provide for more proportion of rotational directors up to 100% of rotational directors 

also. 
3. Article may even provide for retirement of all directors at every AGM. 

Retirement of Directors: 
1. From 1st AGM in every AGM, 1/3 of rotational director determined as per sec 152(6) shall retire. 

Any fraction number should be rounded off or truncated to nearest one. 
2. The persons longest in office shall retire. 
3. If two persons are appointed on same day, then the retiring person is: 

a. As per agreement between such persons. 
b. In case of no agreement then draw of lots will determine the person who shall retire. 

Explanation & Answer: 
Of the 11 directors mentioned in the question, Mr. Active and Mr. Archive, who are nominees of Public 
Financial Institutions respectively, are non-rotational directors and are not liable to retire by rotation, 
not be counted in total number of directors. Mr. Addition and Mr. One More, additional director also 
not liable to retire by rotation and they shall not be counted in total number of directors thus total 
directors will be 7. Out of 7 min 5 shall be rotational. And company have 5 directors in rotation [viz., 
Mr. First, Mr. Second, Mr. Third, Mr. Fourth and Mr. Fifth]:. 
Out Of the 5 rotational director’s viz., Mr. First, Mr. Second, Mr. Third, Mr. Fourth, and Mr. Fifth, 2 
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directors who constitute one-third, and who have been longest in office are liable to vacate office. 
Accordingly, two amongst Mr. First, second and third who were appointed in 2nd AGM and have been 
longest in office, shall vacate office. Amongst themselves, either they can decide by mutual consent or 
by draw of lots. 
 

PM,N02: ABC Company Ltd. in its First General Meeting appointed six Directors whose period of 
office is liable to be determined by rotation. Briefly explain the procedure and rules regarding re-
tirement of these directors. Will it make any difference, if ABC Company Ltd. does not carry on busi-
ness for Profit? 

Answer: 
Provision: [Relevant section 152(6) of the Companies Act, 2013] 
 Sec 152(6) Provides for minimum 2/3 of total directors appointed shall be rotational directors. 
 This indirectly means there can be maximum 1/3 of total directors, non-rotational directors. 
 Special provision in article: 

1. The article cannot provide for more than 1/3 of non-rotational directors. 
2. Article can provide for more proportion of rotational directors up to 100% of rotational directors 

also. 
3. Article may even provide for retirement of all directors at every AGM. 

Retirement of Directors: 
1. From 1st AGM in every AGM, 1/3 of rotational director determined as per sec 152(6) shall retire. 

Any fraction number should be rounded off or truncated to nearest one. 
2. The persons longest in office shall retire. 
3. If two persons are appointed on same day, then the retiring person is: 

a. As per agreement between such persons. 
b. In case of no agreement then draw of lots will determine the person who shall retire. 

Explanation: 
a. As mentioned in the question, all 6 directors are rotational directors. Further, it is also given that 

all directors were appointed on the same day. 
b. As all the directors are rotational directly 1/3 of the same will retire in upcoming AGM i.e. 2 direc-

tors. 
c. Further, since all the directors are appointed on the same day, hence the choice of the 2 directors 

who would retire at the next AGM of the company will be made either mutually by these 6 direc-
tors. If mutual consent does not work then the situation will be decided by draw of lots. 

d. It will not make any difference under the Companies Act, 2013 if the company is a non-profit 
organization as section 152(6) does not give exemption to sec 8 companies’ i.e. non-profit making 
organisations. 

Answer: 
Out of 6 directors appointed min 2 shall retire at upcoming AGM. The situation remains same for non-
profit making company. 
Suggestion: 
These 2 retiring director as per sec 152(6) can be reappointed u/s 152(7). On change in constitution of 
Board of Directors of the Company, Company shall file DIR-12. 

PM: ADJ Company Limited has 10 directors on its board. Two of the directors have retired by rotation 
at an Annual General Meeting. The place of retiring directors is not so filled up and the meeting has 
also not expressly resolved not to fill the vacancy since the AGM could not complete its business, it 
is adjourned to a later date. At this adjourned meeting also the place of retiring directors could not 
be filled up, and the meeting has also not expressly resolved not to fill the vacancy. 
Referring to the provisions of the Companies Act, 2013, decide: 
1. Whether in such a situation the retiring directors shall be deemed to have been reappointed at 

the adjourned meeting? 
2. What will be your Answer in case at the adjourned meeting, the resolutions for reappointment of 

these directors were lost? 
3. Whether such directors can continue in case the directors do not call the Annual General Meeting? 

Answer: 
Provision: [Relevant section 152(6) & (7) of the Companies Act, 2013] 
 Sec 152(6) Provides for minimum 2/3 of total directors appointed shall be rotational directors. 
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 This indirectly means there can be maximum 1/3 of total directors, non-rotational directors. 
 Special provision in article: 

1. The article cannot provide for more than 1/3 of non-rotational directors. 
2. Article can provide for more proportion of rotational directors up to 100% of rotational directors 

also. 
3. Article may even provide for retirement of all directors at every AGM. 

Retirement of Directors: 
1. From 1st AGM in every AGM, 1/3 of rotational director determined as per sec 152(6) shall retire. 

Any fraction number should be rounded off or truncated to nearest one. 
2. The persons longest in office shall retire. 
3. If two persons are appointed on same day, then the retiring person is: 

a. As per agreement between such persons. 
b. In case of no agreement then draw of lots will determine the person who shall retire. 

Provisions for reappointment: 
 The retiring director can be reappointed in AGM unless resolution for reappointment of such di-

rector is put and lost in AGM. 
 Company can instead appoint some other person in place of retiring director u/s 160. 
 When vacancy of retiring director is not filled & meeting has not resolved for not filling of vacancy, 

then meeting shall adjourned to same day, same time in next week. 
 If the vacancy is not filled in adjourned meeting also and resolution for not filling the vacancy is not 

passed, the retiring director automatically gets reappointed, except in following cases: 
1. Where resolution for reappointment of the retiring director is put and lost. 
2. Where retiring director in writing express his unwillingness. 
3. Where he is disqualified from appointment. 
4. Where separate resolution required for appointment. 
5. Where resolution in contravention to sec 162 is passed. 

Explanation & Answer: 
In the given circumstances answer to the questions as asked shall be: 
i. In the first case, as there is no decision is taken for replacement of director and as meeting is not 

resolved to “not fill the vacancy” then the retiring director will be automatically reappointed. 
ii. In the second case, if the resolution for reappointment of retiring director is put and if it is lost 

then retiring director will not be automatically reappointed as the AGM i.e. members of the com-
pany are not willing to appoint such director. 

iii. ***Section 152(6)(c) clearly states that the directors liable to retire by rotation shall retire at every 
subsequent AGM. If the AGM is not held then director needs to vacate at the last day on which 
AGM should have been held as per section 96 of the Companies Act, 2013. The same decision is 
given in case of: 
a. Anantalakshmi Ammal Vs. Indian Trades and Investments Ltd 1952 22 Com Cases 324 AIR 

1953 Mad 467 
b. B.NN Viswanathan Vs. TiffinRss Barytes Asbestos & Paints Ltd 1953 23Com Cases 29 AIR 

1952 Mad 520 
c. Hindustan Co-operative Insurance Ltd, In re 1961 31 Com Cases 193 (Cal) 
d. B.R. Kundra Vs. Motion Pictures Association 1976, 46 Comp. Cas. 339, Delhi 

 
***the view given by author in case (iii) of above question about retirement of all directors and 
vacation on the last day on which AGM shall be held is not upheld by ICAI. The ICAI practice manual 
suggests the continuation of the director till company holds the AGM. However the view of author 
seems logically correct and same is in line with the view of MCA. 
 

M06: Mr. John has been appointed as Additional Director on the Board of MCX Ltd. on 12th January, 
2006. Mr. John has filed his consent to Act as a Director, if appointed, only with the company. Exam-
ine with reference to the provisions of the Companies Act, 2013 whether he is also required to file 
his consent with the Registrar of Companies. 

Answer: 
Provision: [Relevant section 152(5) of the Companies Act, 2013] 
A director cannot act as a director unless he gives his consent for the same and files his consent with 
ROC in form No DIR 2 within the 30 days of his appointment as a Director. (60 days for IFSC Co.) The 
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newly appointed director of the Government Company and Section 8 Company need not file his con-
sent to act as director under DIR 2 after appointment. 
Explanation: 
Thus, it is clear from the above provisions that Mr. John is also required to file his consent with ROC in 

form DIR 2.Sec 153: Application for Allotment OF DIN 
M13: What is Director Identification Number (DIN)? Mr. Mohan, a newly appointed director of RST 
Limited applied for DIN. Advice him about the list of scanned documents required to be attached for 
application of DIN. 

Answer: 
Provision: [Relevant Section 153 of the Companies Act, 2013] 
Director Identification Number (DIN) is a unique Identification Number allotted by the Central Gov-
ernment [Office of Regional Director (Northern Region), Ministry of Corporate Affairs, Noida] to an 
individual who is an existing director of a company or intends to be appointed as director of a com-
pany pursuant to section 266A and 266B of the Companies Act, 2013. 
List of scanned documents required to be attached with DIN-1: The scanned documents required to 
be attached with DIN-1 are as follows: 
(i) High resolution photograph of the applicant. 
(ii) Copy of PAN (Mandatory for identity, name, father’s name and date of birth). Proof of father’s 

name is not required in the case of foreign nationals. 
(iii) Copy of Passport (Mandatory as an id proof in the case of foreign nationals). 
(iv) Present address proof which should not be older than 2 months.                                          
(v) Annexure – 1 as per the format given on the website i.e. www.mca.gov.in. 

 

Sec 154: Allotment OF DIN 
M15: Some changes in the particulars of a Director, who has already obtained a Director Identifica-
tion Number have taken place. Now the Director wants to incorporate the changes in his DIN in the 
database maintained by the Central Government in this regard. Describe the procedure to be fol-
lowed by the Director 

Answer: 
Provision: [Relevant Section 154 of the Companies Act, 2013] 
Intimation of changes in particulars specified in DIN application:  
i. The Companies (Appointment and Qualification of Directors) Rules, 2014 provides for the proce-

dure for intimation of changes in particulars specified in the DIN application.  
ii. Every individual who has been allotted a DIN under these rules shall, in the event of any change in 

his particulars as stated in Form DIR-3, intimate such change(s) to the Central Government within a 
period of thirty days of such change(s) in Form DIR-6 in the following manner, namely :-  

i. The applicant shall download Form DIR-6 from the portal and fill in the relevant changes, attach 
copy of proof of the changed particulars and submit electronically. In the case of change in ap-
plicant’s name, gazette notification is must with form DIR-6. 

ii. Verification as per Form DIR-7 of Companies Act 2013 also needs to be attached to Form DIR-6 
as it is a mandatory attachment now. The form shall be digitally signed by a chartered accountant 
in practice or a company secretary in practice or a cost accountant in practice. 

M17: Surya, a director in New Age Limited holding Directors Identification Number (DIN) wants to 
make certain changes in the particulars of his DIN. What procedure would you follow to get changes 
incorporated in the DIN already allotted to Surya? 

Answer: 
Provision:[Relevant Section 154 of the Companies Act, 2013] 
Intimation of changes in particulars specified in DIN application: 
i. The Companies (Appointment and Qualification of Directors) Rules, 2014 provides for the proce-

dure for intimation of changes in particulars specified in the DIN application.  
ii. Every individual who has been allotted a DIN under these rules shall, in the event of any change in 

his particulars as stated in Form DIR-3, intimate such change(s) to the Central Government within a 
period of thirty days of such change(s) in Form DIR-6 in the following manner, namely :-  
a. The applicant shall download Form DIR-6 from the portal and fill in the relevant changes, attach 

copy of proof of the changed particulars and submit electronically. In the case of change in ap-
plicant’s name, gazette notification is must with form DIR-6. 

http://www.mca.gov.in/
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b. Verification as per Form DIR-7 of Companies Act 2013 also needs to be attached to Form DIR-6 
as it is a mandatory attachment now. The form shall be digitally signed by a chartered account-
ant in practice or a company secretary in practice or a cost accountant in practice. 

iii. The Central Government, upon being satisfied, after verification of such changed particulars from 
the enclosed proofs, shall incorporate the said changes and inform the applicant by way of a letter 
by post or electronically or in any other mode confirming the effect of such change in the electronic 
database maintained by the Ministry. 

iv. The DIN cell of the Ministry shall also intimate the change(s) in the particulars of the director sub-
mitted to it in Form DIR-6 to the concerned Registrar(s) under whose jurisdiction the registered 
office of the company(s) in which such individual is a director is situated. 

v. The concerned individual shall also intimate the change(s) in his particulars to the company or com-
panies in which he is a director within 15 days of such change. 

 

N17:Mr. Vinay Kumar, applied for the first time for allotment of a Directors Identification Number 
(DIN) on 1st November, 2016 as he is planning to incorporate a private limited company in Form No. 
DIN-3 under the Companies Act, 2013. The status of his DIN applications presently is showing as "Put 
under Resubmission". He seeks your guidance as to whether his application has been rejected and 
is he required to obtain a fresh DIN. Advise. 

Answer: 
Provision:[Relevant Section 154 of the Companies Act, 2013] 
1. Allotment of DIN: According to Section 154 of the Companies Act, 2013, the Central Government 

shall, within one month from the receipt of the application under section 153, allot a Director 
Identification Number (DIN) to the applicant in such manner as may be prescribed. 

2. The status of the DIN applications showing “Put under resubmission”: According to Rule 10 of the 
Companies (Appointment and Qualifications of Directors) Rules, 2014 of the Companies Act, 2013, 
if the DIN application is put under Resubmission due to following reasons, one can submit addi-
tional documents for rectifying DIN application, within a period of 15 days from the date on which 
it is marked as “Put under resubmission”: 
i.    Proof of Identity/ residence is not enclosed or expired. 
ii.    Proof of Date of Birth is not enclosed. 
iii. Supporting documents are not properly attested. 
iv. Non-submission of affidavit (if required). 

3. On resubmitting with the additional documents, same DIN will be approved, if documents are 
found in correct order as per marked in resubmission. 

Answer: 
So, accordingly the application of Mr. Vinay Kumar has not been rejected and does not require obtain-
ing a fresh DIN. 
 

158: Obligation to indicate Director Identification Number 
N08: Mr. X applied to the Central Government for allotment of Director Identification Number. What 
are the obligations of Mr. X and the companies in which he is appointed as a director, after DIN is 
allotted to him, under the Companies Act, 2013 and the rules made thereunder? 

Answer: 
Provision:[Relevant section 156, 157 & 158 of the Companies Act, 2013 as follows] 
i. Every director after receipt of DIN from CG within one month shall intimate such DIN to all compa-

nies where he is working as director or holding office as director. [Sec. 156] 
ii. After receipt of DIN from director, company shall communicate the same to ROC in 15 days. The 

company shall file all such forms and pay such fees as may be required u/s 403. [Sec. 157] 
iii. The director shall indicate his DIN on every: 

a. Official document, 
b. ROC communication, 
c. MCA fillings, 
d. Central Government documents. [Sec. 158] 

Answer: 
Thus the Company and Mr. X shall comply with the above obligations for the purpose of communica-
tion of DIN.  
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Sec 160: Right of persons other than retiring directors to stand for director-
ship 

M07: The management of ATP Ltd., a company listed with The Stock Exchange, Mumbai wants to 
appoint Mr. BDF as a Director of the Company at the Annual General Meeting of the Company to be 
held on 24th May, 2007. It may be noted that Mr. BDF is not a retiring Director. The Management 
seeks your guidance regarding the procedure to be adopted for the purpose. You are required to 
state the procedure to be followed for giving effect to such proposal and formalities to be observed 
after appointment of Mr. BDF as Director, by the management of ATP Ltd., as per the provisions of 
the Companies Act 2013. 

Answer: 
Provision: [Relevant section 160 of the Companies Act, 2013 as follows] 
1. Any person who wants himself to be appointed as a Director or member of a company who wants 

to nominate any person: 
a. has to apply at the registered office of the company 
b. at least 14 days before general meeting 
- With fees of Rs. 1 lakh. This Rs. 1 lakh is refunded to the person in whose favour the decision 

comes or who gets more than 25% of the votes of members present and voting. (Rs. 10000 for 
Nidhi Companies) 

2. Rs. 1 lakh deposit is not required for nomination of Independent director and nomination given by 
Remuneration committee constituted u/s 178.  

3. After receiving such application, BOD shall check with AOA whether the received application satis-
fies the requirements for appointment as directors.  

4. If yes, then, BOD (company) shall inform the members before 7 days of meeting disclosing the pro-
posal of such appointment by:  
a. Sending the notice to the individual address personally, or by electronic mode i.e. through e 

mails, etc. or  
b. Publishing notice in newspaper of vernacular language used in the district where the registered 

office of the company is located and one English language newspaper distributed in such dis-
trict. 

v. Pass ordinary resolution in general meeting for such appointment. 
Answer: 
The management of ATP Ltd., a company listed with The Stock Exchange, Mumbai who wants to ap-
point Mr. BDF as a Director of the Company at the Annual General Meeting of the Company to be held 
on 24th May, 2007 shall follow above procedure for such appointment. 
Suggestion: 
Once the appointment is done the person so appointed as director has to file Form DIR 2 with ROC 
informing ROC of such appointment, and the company has to file form DIR 12 which is to be filed when 
there is any change in constitution of Board of Directors. 
 

Sec 161(1): Appointment of additional director 
N14: Mr. N is appointed as an additional Director by the Board of Directors of MNR Company Limited 
at its meeting held on 1st October, 2014 for a period as permitted by law.  Draft a resolution and 
state the body which appoints N. 

Provision:[Relevant Section 161 of the Companies Act, 2013] 
Appointment of Additional Director:  
The articles of a company may confer on its Board of Directors the power to appoint any person as an 
additional director at any time.  
Board Resolution: 
"Resolved that pursuant to the Articles of Association of the company and section 161(1) of the Com-
panies Act, 2013 read with Companies (Appointment & Qualification of Directors) Rules, 2014, Mr. N 
is appointed as an Additional Director of the MNR Company Limited with effect from 1st October, 2014 
to hold office up to the date of the next annual general meeting or the last date on which the annual 
general meeting should have been held, whichever is earlier. 
Resolved further that Mr. N will enjoy the same powers and rights as other directors.  
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Resolved further that Mr.__________ Secretary of MNR Company Limited be and is hereby authorised 
to electronically file necessary returns with the Registrar of Companies and to do all other necessary 
things required under the Act." 
Assumption: As the question is silent about the Articles of Association, it is assumed that Articles of 
Association has conferred the power to appoint the additional director on the Board of Directors of 
MNR Company Limited. 
 

N15: Queens Limited is a company listed at Bombay Stock Exchange. Company’s Articles empower 
the Board of Directors to appoint additional director. The Board of Directors, therefore, appoints 
Mr. K. as the additional director. It may, however, be pointed out that earlier, the proposal to ap-
point Mr. K. as a director on the Company’s Board was rejected by the members at the company’s 
Annual General Meeting.  
 Examine the provisions of the Companies Act, 2013, Answer the following:  
(i) Whether Mr. K’s appointment as additional director by the Board of Directors is valid?  
(ii) Whether the Company’s Annual General Meeting can appoint Mr. K. as the additional director 

when the proposal to appoint comes before the meeting for the first time?  
(iii) In case the AGM of the company is not held within the stipulated time, decide whether Mr. K. 

who was appointed by the Board as additional director, for the first time, can continue to act as 
a director? 

Provision:[Relevant Section 161 of the Companies Act, 2013] 
a. If AOA is silent then GM-OR shall authorise Board to pass BM-OR for appointment of additional 

director shall be appointed by GM-OR or if AOA gives power then additional director shall be 
appointed by BM-OR. 

b. Power to amend AOA is of GM by passing Special Resolution. So it will not be wrong to say that 
the power to appoint AD shall be given by GM to BOD through AOA & then BOD can appoint AD 
in BM by passing OR. 

c. A person, who fails to get appointed as a director in a general meeting of the company cannot be 
appointed as an additional director in the same company.  

d. Additional director shall hold office up to the date of the next AGM or the last date on which the 
AGM should have been held, whichever is earlier.  

In the given case, the Answers to sub-questions are:  
i.  The appointment of Mr. K. as additional director by the Board of Directors is not valid because 

before appointing him as an additional director, the proposal to appoint Mr. K. as a director on 
the Company’s Board was rejected by the members at the company’s Annual General Meeting.  

ii. The power to appoint additional director’s vests with the Board of Directors and not with the 
members of the company.  The only condition is that the Board must be conferred such power 
by the articles of the company. Therefore, in the present case, the company’s Annual General 
Meeting cannot appoint Mr. K. as the additional director because the proposal to appoint came 
before the meeting for the first time and not as conferred by the AOA. Also, the proposal has 
come in the AGM and members are not empowered to appoint an Additional Director. 

iii. In case the AGM of the company is not held within the stipulated time, Mr. K. cannot continue as 
additional director, since he can hold the office of directorship only up to the date of the next 
annual general meeting or the last date on which the annual general meeting should have been 
held, whichever is earlier.  Such an additional director shall vacate his office latest on the date on 
which the annual general meeting ought to have been held under Section 96 of the Companies 
Act, 2013.  He cannot continue in the office on the ground that the meeting was not held or could 
not be called within the time prescribed. 

 

M17: Mr. Abhi was appointed as an additional director of Pioneer Limited on 14th March, 2016. The 
annual general meeting of the company was scheduled to be held on 29th September, 2016 but due 
to heavy rains and floods all records of the company were destroyed. In order to rebuild the records, 
the company approached the Registrar of Companies for extension of time for holding the annual 
general meeting till 30th December, 2016. In the light of the Companies Act, 2013 advise Mr. Abhi, 
who was appointed as additional, director during the year. 

Provision:[Relevant Section 161 of the Companies Act, 2013]:  
a. If AOA is silent then GM-OR shall authorise Board to pass BM-OR for appointment of additional 
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director shall be appointed by GM-OR or if AOA gives power then additional director shall be ap-
pointed by BM-OR. 

b. Power to amend AOA is of GM by passing Special Resolution. So it will not be wrong to say that 
the power to appoint AD shall be given by GM to BOD through AOA & then BOD can appoint AD in 
BM by passing OR.   

c. A person, who fails to get appointed as a director in a general meeting, cannot be appointed as an 
additional director. 

d. Additional director shall hold office up to the date of the next annual general meeting or the last 
date on which the annual general meeting should have been held, whichever is earlier. 

Explanation: 
As per the stated fact, before the scheduled annual general meeting of 29th September 2016 takes 
place, due to heavy rains and floods all the record of the company were destroyed. So, company to 
rebuild the records, approached the Registrar of Companies for extension of time for holding of the 
Annual General Meeting till 30th December 2016. 
As per the third provision to the section 96 of the Companies Act, 2013, Registrar may, for any special 
reason, extend the time within which any annual general meeting, other than the first annual general 
meeting, shall be held, by a period not exceeding three months. 
Answer: 
So, accordingly Mr. Abhi may continue as an additional director of Pioneer Limited till 30th December, 
2016. 
 

PM: The Articles of Association of a company have fixed the maximum strength of the board as 12 
directors. At present the Board has 9 directors of whom 6 are liable to retire by rotation and 3 not 
liable to retire by rotation. The Board wishes to appoint 3 additional directors. Can they appoint as 
desired as per provisions of the Companies Act, 2013? 

Answer: 
Provision:[Relevant section 161(1) of the Companies Act, 2013] 

a. If AOA is silent then GM-OR shall authorise Board to pass BM-OR for appointment of additional di-
rector shall be appointed by GM-OR or if AOA gives power then additional director shall be appointed 
by BM-OR. 

b. Power to amend AOA is of GM by passing Special Resolution. So it will not be wrong to say that the 
power to appoint AD shall be given by GM to BOD through AOA & then BOD can appoint AD in BM 
by passing OR. The BOD can appoint additional directors within maximum limit fixed by AOA. 

c. However BOD cannot appoint any person as AD if he has lost from being appointed as director at 
GM of company. 

d. Such AD will have tenure till next AGM or date on which AGM should have been held, whichever is 
earlier. 

Rotational & Non Rotational Directors: 
 Sec 152(6) Provides for minimum 2/3 of total directors appointed shall be rotational directors. 
 This indirectly means there can be maximum 1/3 of total directors, non-rotational directors. 
If the AOA authorises the BOD to appoint additional director, then nothing in this section can restrict 
the powers of BOD to appoint the same. The only condition is such appointment of additional directors 
shall be within the maximum limit specified by AOA of the company. Additional Directors are neither 
rotational nor non-rotational. That means the additional director shall not be counted in total number 
of directors in case of sec 152(6). 
Explanation: 
In the given case AOA maximum limit is 12 directors and actually company only appointed 9 directors 
i.e. 6 rotational and 3 non rotational. Thus 3 additional directors can be appointed in above case as it 
is permitted by AOA of company. This will not even violate the provision of sec 152(6) as additional 
directors is not counted in total number of directors in such case. The only requirement remains that 
such appointment of additional director by BOD shall be authorised by AOA. 
Answer: 
Thus in the above case company can appoint 3 additional directors as required as it is within maximum 
limit of AOA, only if power to appoint Additional Director is given by company to BOD in such case. 
 

N08: Mr. Suresh, an additional director appointed by the board of directors of a public company, is 
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proposed to be appointed as a regular director in the Annual General Meeting. Explain the require-
ments under the Companies Act, 2013 to give effect to the proposed appointment. 

Answer: 
Provision:[Relevant section 161(1) & 160 of the Companies Act, 2013 as follows] 
1. If AOA is silent then GM-OR shall authorise Board to pass BM-OR for appointment of additional 

director shall be appointed by GM-OR or if AOA gives power then additional director shall be ap-
pointed by BM-OR. 

2. Power to amend AOA is of GM by passing Special Resolution. So it will not be wrong to say that the 
power to appoint AD shall be given by GM to BOD through AOA & then BOD can appoint AD in BM 
by passing OR.  

3. The BOD can appoint additional directors within max limit fixed by AOA. 
4. However, BOD cannot appoint any person as AD if he has lost from being appointed as director at 

GM of company. 
5. Such AD will have tenure till next AGM or date on which AGM should have been held whichever is 

earlier. 
6. In addition to this the additional director going to retire can get himself reappointed if he complies 

with the requirement of sec 160 as follows: 
- Any person who wants himself to be appointed as a Director or member of company who wants 

to nominate any person 
- has to apply at the registered office of the company 
- at least 14 days before of general meeting 
- With fees of Rs, 1 lakh. This Rs. 1 lakh are refunded to the person in whose favour the decision 

comes or who gets more than 25% of the votes of present and voting. (Rs. 10000 for Nidhi Com-
panies) 

- Rs. 1 lakh deposit is not required for nomination of Independent director and nomination given 
by Remuneration committee constituted u/s 178.  

7. After receiving such application, board of directors check with AOA whether the received applica-
tion satisfy the requirements for appointment as directors. If yes, then BOD (company) shall inform 
the members before 7 days of meeting disclosing the fact of such appointment by sending the no-
tice to the individual address personally, or by electronic mode i.e. through e-mails or Publishing 
notice in newspaper of vernacular language used in the district where the registered office of the 
company is located and one English language newspaper distributed in such district. 

8. In addition to this the following conditions shall also need to be complied with: 
a. Section 152(2) of the Companies Act, 2013 provides that unless expressly provided in this Act, 

every director shall be appointed by the company in general meeting. 
b. Section 152 (3) further provides that no person shall be appointed as a director of a company 

unless he has been allotted the Director Identification Number under section 154. 
c. Section 152 (4) states that every person proposed to be appointed as a director by the company 

in general meeting or otherwise, shall furnish his Director Identification Number and a declara-
tion that he is not disqualified to become a director under this Act. 

d. Section 152 (5) states that a person appointed as a director shall not act as a director unless he 
gives his consent to hold the office as director and such consent has been filed with the Registrar 
within thirty days of his appointment in such manner as may be prescribed.(60 days for IFSC Co.). 
The newly appointed director of the Government Company and Sec. 8 company need not file his 
consent to act as director under DIR 2 after appointment. 

Answer: 
Thus the company and Mr. Suresh shall comply with the above requirements for being appointed as 
regular director in case of company. 
 

PM,RTP13: Prince Ltd. desires to appoint an additional director on its Board of directors. The Articles 
of the company confer upon the Board to exercise the power to appoint such a director. As such M 
is appointed as an additional director. In the light of the provisions of the Companies Act, 2013, 
examine: 
(i) Whether M can continue as director if the annual general meeting of the company is not held 

within the stipulated period and is adjourned to a later date? 
(ii) Can the power of appointing additional director be exercised by the Annual General Meeting? 
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(iii) As the Secretary of the company what checks would you make after M is appointed as an addi-
tional director? 

Answer: 
Provision: [Relevant section 161(1) of the Companies Act, 2013 as follows] 
1. If AOA is silent then GM-OR shall authorise Board to pass BM-OR for appointment of additional 

director shall be appointed by GM-OR or if AOA gives power then additional director shall be ap-
pointed by BM-OR. 

2. Power to amend AOA is of GM by passing Special Resolution. So it will not be wrong to say that the 
power to appoint AD shall be given by GM to BOD through AOA & then BOD can appoint AD in BM 
by passing OR.  

3. The BOD can appoint additional directors within max limit fixed by AOA. 
4. However BOD cannot appoint any person as AD if he has lost from being appointed as director at 

GM of company. 
5. Such AD will have tenure till next AGM or date on which AGM should have been held whichever is 

earlier. 
Explanation: 
(i) As per the provisions discussed above M needs to retire on the last day on which AGM needs to 

be held if AGM is not held in stipulated period and he cannot continue as director till the ad-
journed annual general meeting. Such an additional director shall vacate his office latest on the 
date on which the annual general meeting could have been held under Section 96 of the Compa-
nies Act, 2013. He cannot continue in the office on the ground that the meeting was not held or 
could not be called within the time prescribed. 

(ii) The power to appoint additional director’s vests with the Board of Directors and not with the 
members of the company. The only condition is that the Board must be conferred such power by 
the articles of the company. But in following situations the additional directors can be appointed 
in GM [Barron Vs Potter]: 

a. only if there is dead lock in the management of the company or 
b. BOD is incapable of appointing AD. 

(iii) As a company secretary, I would put the following checks in place in respect of M’s appointment 
as an additional director: 

a. He must have got the Directors Identification Number (DIN); 
b. He must furnish the DIN and a declaration that he is not disqualified to become a director 

under the Companies Act, 2013; 
c. He must have given his consent to act as director and such consent has been filed with the 

Registrar in form DIR 2 within 30 days of his appointment; 
d. Company shall file the DIR 12 with ROC in 30 days of appointment of additional director for 

changes in BOD. 
e. His appointment is made by the Board of Directors either by board resolution or resolution 

by circulation u/s 175. 
f. His name is entered in the statutory records and in register of directors and key managerial 

personal u/s 170 as required under the Companies Act, 2013. 
 

Sec 161(2): Appointment alternate director 
N14:Mr. P who is not qualified to be appointed as an independent director is appointed by the Board 
of Directors of XYZ Company Limited, for an independent director, as an alternate director. Examine 

Provision:[Relevant Section 161(2) of the Companies Act, 2013] 
According to first proviso to section 161(2) of the Companies Act, 2013, no person shall be appointed 
as an alternate director for an independent director unless he is qualified to be appointed as an inde-
pendent director under the provisions of this Act.  
Explanation &Answer: 
In the present case, Mr. P who is not qualified to be appointed as an independent director is appointed 
by the Board of Directors of XYZ Company Limited; for an independent director, as an alternate direc-
tor. Thus, the said appointment is not valid. 
 

N14: The Board of Directors of AJD Limited appointed Mr. N as an alternate director for a period of 
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two months against a director who has proceeded abroad on leave for a period of six months. Arti-
cles of Association of the company are silent. 

Provision: [Relevant Section 161(2) of the Companies Act, 2013] 
According to section 161(2) of the Companies Act, 2013, the Board of Directors of a company may, if 
so authorised by its articles or by a resolution passed by the company in general meeting, appoint a 
person to act as an alternate director for a director (original director) during his absence for a period 
of not less than three months from India. 
Explanation  
In the present case, the Board of Directors of AJD Limited appointed Mr. N as an alternate director for 
a period of two months against a director who has proceeded abroad on leave for a period of six 
months and Articles of Association of the company are silent.  
Answer: 
The said appointment is not valid because the power to appoint alternate director is not authorised 
by its articles or by a resolution passed by the company in general meeting. 
 

PM: Examine the validity of the following:  
Mr. Q, a Director of PQR Limited proceeding on a long foreign tour, appointed Mr. Y as an alternate 
director to act for him during his absence. The articles of the company provide for appointment of 
alternate directors. Mr. Q claims that he has a right to appoint alternate director. 

Answer: 
Provision:[Relevant section 161(2) of the Companies Act, 2013 as follows] 
1. The original director shall be absent from India for 3 months or more but less than 12 months (a 

director absent from all BM held in 12 months with notice need to vacate office u/s 167). 
2. In above situation ALD can be appointed. But first such power shall be given to BOD by making in 

provision in AOA or by passing GM-OR. 
3. But if the power is given by AOA to the BOD then BOD can appoint ALD by passing OR at BM in 

case of 1st point above. 
4. One person cannot be appointed as ALD in place of 2 or more directors at the same time. That 

means an ALD can only represent only one Original Director. 
5. To add further more the ALD can be appointed by resolution by circulation as per sec 175. 
6. The power to appoint the ALD is vested only with the BOD if authorised by AOA or to the members 

in GM. Original director has no right to appoint the ALD. Even if such appointment is made it will 
be void. 

7. Original director do not have any right to refuse or to express the disliking about the ALD ap-
pointed. 

Explanation: 
a. In the given case Mr Q going to foreign, appointed Mr Y as ALD in place of him which is not valid 

as the original director do not have right to appoint ALD as stated above. 
b. From the above provision it is clear that the authority to appoint alternate director has been 

vested in the board of directors only and that too subject to empowerment by the Articles. 
c. Thus it is not right of Original director to appoint ALD. The right is of BOD if provided by AOA or 

by GM-OR. 
Answer: 
Therefore, Q is not authorized to appoint an alternate director and the appointment of Mr. Y is not 
valid. 
Suggestion: 
In above situation if Q is Independent director then the ALD shall also qualify the definition of Inde-
pendent Director as stated in 149(6). 
 

M06: A Public Company proposes to appoint an alternate Director for one of its Directors, who is 
likely to be outside India for most of the year. There is no specific provision in the Articles of Associ-
ation in this regard. State the steps to be taken by the Company to give effect to the proposal. 
Draft a specimen resolution for appointment of alternate Director and also state the kind of meeting 
at which such resolution is to be passed. 

Answer: 
Provision:[Relevant section 161(1) of the Companies Act, 2013 as follows] 
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1. The original director shall be absent from India for 3 months or more but less than 12 months (a 
director absent from all BM held in 12 months with notice need to vacate office u/s 167). 

2. In above situation ALD can be appointed in following two ways: 
a. AOA shall give power to BOD to appoint the ALD by BM-OR. 
b. If AOA is silent then the GM-OR shall be passed to give power to BOD to appoint ALD by passing 
BM-OR. 

3. One person cannot be appointed as ALD in place of 2 or more directors at the same time. That 
means an ALD can represent only one Original Director. 

4. To add further more the ALD can be appointed by resolution by circulation as per sec 175. 
Draft Resolution: 
Subject                                  -        Appointment of Alternate Director 
Passing Authority                -        Board of directors 
Nature of the resolution    -        Resolution with simple majority  
RESOLVED THAT pursuant to sec 161(2) of the Companies Act, 2013 (Name of director) is hereby ap-
pointed as Alternate Director on the BOD of the company w.e.f. from (Date), who shall hold office up 
to the date of ensuing AGM of the company. 
FURTHER RESOLVED THAT the Company Secretary be and is hereby authorized to prepare and file 
with the Registrar of Companies necessary forms and returns in respect of the above appointment. 
 

Sec 161(3): Appointment Nominee Director 
N14: On the request of bank providing financial assistance the Board of Directors of PQR Limited 
decides to appoint on its Board Mr. Peter, as nominee director. Articles of Association of the Com-
pany do not confer upon the Board of Director any such power. Further, there is no agreement be-
tween the company and the bank for any such nomination. 

Provision:[Relevant Section 161 of the Companies Act, 2013] 
According to section 161(3) of the Companies Act, 2013, the Board may appoint any person as a direc-
tor nominated by any institution in pursuance of the provisions of any law for the time being in force 
or of any agreement or by the Central Government or the State Government by virtue of its sharehold-
ing in a Government company, subject to the articles of a company. 
Explanation &Answer: 
In the present case, on the request of bank providing financial assistance the Board of Directors of PQR 
Limited decides to appoint on its Board Mr. Peter, as nominee director. Articles of Association of the 
company do not confer upon the Board of Directors any such power and further there is no agreement 
between the company and the bank. Thus, the appointment of Mr. Peter as nominee director is not 
valid as Articles do not confer upon the Board of Directors any such power. 
 

M17: The Board of Directors of Sakthi Limited decides to appoint on its Board, Mr. Ravi as a nominee 
director upon the request of a bank which has extended a long term financial assistance to the com-
pany. The Articles of Association of the company do not confer upon the Board any such power. 
Also, there is no formal agreement between the company and the bank for any such nomination. 

Answer: 
Provision:[Relevant Section 161 of the Companies Act, 2013] 
According to section 161 (3) of the Companies Act, 2013, subject to the articles of a company, the 
Board may appoint any person as a director nominated by any institution in pursuance of the provi-
sions of any law for the time being in force or of any agreement or by the Central Government or the 
State Government by virtue of its shareholding in a Government company. 
Explanation & Answer: 
The Articles of Association of Sakthi Limited do not confer upon the Board of Directors any such power. 
Hence, the Board cannot appoint Mr. Ravi as a nominee director even on the request of a bank which 
has extended a long term financial assistance to the company. 
 

RTP15: Authorised by Articles, the Board of Directors of Paras Medicines Limited made the following 
appointments: 
1. Mr. Anderson, who could not be appointed as director in the general meeting, appointed as Ad-
ditional Director. 



Chap 1: Appointment & Qualification of Directors 

© CA Darshan D. Khare 
   1.30 

2. In pursuance of an agreement with a financial institution, Mr. Black is appointed as a Nominee 
Director. 
3. Mr. Mohan appointed as alternate Director for a period of three months. Mr. Mohan is already 
holding alternate directorship for some other director in this company. 
Decide the validity of the above appointments under the provisions of the Companies Act, 2013. 
Also point out whether the acts done by the said directors are valid under the Companies Act, 2013? 

Answer: 
Provision:[Relevant section 161(1), (2) and (3) and Section 176 of the Companies Act, 2013 as follows] 
i. Appointment of Mr. Anderson as an Additional Director who could not be appointed as director 

in the general meeting 
According to Section 161(1) of the Companies Act, 2013, the article of a company may confer on its 
Board of Directors the power to appoint any person as an additional director at any time. Such person 
shall not be appointed as an additional director who fails to get appointed as a director in a general 
meeting. In the instant case, Mr. Anderson failed to get appointed as director in the general meeting, 
so his appointment as additional director is not valid. 
ii. Appointment of Mr. Black as a Nominee Director, in pursuance of an agreement with a financial 

institution 
According to Section 161(3) of the Companies Act, 2013, the Board may appoint any person as a direc-
tor nominated by any institution in pursuance of the provisions of any law for the time being in force 
or of any agreement or by the Central Government or the State Government by virtue of its sharehold-
ing in a government company subject to the articles of the company. In the instant case the appoint-
ment of Mr. Black as a nominee director is valid. 
iii. Appointment of Mr. Mohan as alternate Director for a period of three months. Mr. Mohan is 

already holding alternate directorship for some other director in this company. 
According to Section 161(2) of the Companies Act, 2013, the Board of Director of a company, if so 
authorized by its articles or by a resolution passed by the company in general meeting, appoint a per-
son, not being a person holding any alternate directorship for any other director in the company to act 
as alternate director for a director during his absence from India for a period of not less than three 
months. 
In the instance case, Mr. Mohan is already holding the alternate directorship for some other director 
in the company and hence his appointment as alternate director by the Board of Directors is not valid. 
Validity of acts of director: According to Section 176 of the Companies Act, 2013, no act done by a 
person as a director shall be deemed to invalid, notwithstanding that it was subsequently noticed that 
his appointment was invalid by reason of any defect or disqualification or had terminated by virtue of 
any provision contained in this act or in the articles of the company. But once the director’s appoint-
ment has been noticed by the company to be invalid or to have terminated, nothing in this section 
shall be deemed to give validity to any act done by the director after words. 
 

Sec 161(4): Casual Vacancy Director 
PM: The Board of directors of XYZ Limited appointed Mr. A as a Director in the casual vacancy caused 
by resignation of Mr. X. Mr. A is proposed to be re-appointed as a Director at the Annual General 
Meeting, when he vacates his office. Examine with reference to the relevant provisions of the Com-
panies Act, 2013 whether Mr. A can be considered as a Retiring Director and state the legal require-
ments to be fulfilled to give effect to the proposed appointment of Mr. A as a Director at the Annual 
General Meeting. 

Answer: 
Provision:[Relevant section 161(4) & 160 of the Companies Act, 2013 as follows] 
1. The BOD can fill up the casual vacancy created only at the place of director appointed in GM. 
2. The Act gives primary right to appoint the CVD to the BOD. But if AOA states any other process 

the CVD shall be appointed in such manner as stated in AOA. 
3. Provided that any person so appointed as CVD shall hold office only up to the date up to which 

the director in whose place he is appointed would have held office if it had not been vacated. 
4. That does not mean that if original director is deceased, disqualified, vacated, etc then CVD shall 

also vacate office. CVD can continue in office irrespective of what happens to Original Director. 
Because it is total & permanent transfer of office and not temporary. 

5. To add further, the CVD cannot be appointed by resolution by circulation as per sec 175 [discussed 



Chap 1: Appointment & Qualification of Directors 

© CA Darshan D. Khare 
   1.31 

later]. He needs to be appointed at the BM only by OR. 
6. In addition to this the casual vacancy director going to retire can get himself reappointed if he 

complies with the requirement of sec 160 as follows. 
7. Any person who wants himself to be appointed as an Director or member of company who wants 

to nominate any person 
b) has to apply at the registered office of the company 
c) at least 14 days before of general meeting 
d) with fees of Rs, 1 lakh. This Rs. 1 lakh are refunded to the person in whose favour the decision 

comes or who gets more than 25% of the votes of present and voting. 
8. After receiving such application, board of directors check with AOA whether the received appli-

cation satisfy the requirements for appointment as directors if yes then, 
9. BOD (company) shall inform the members before 7 days of meeting disclosing the fact of such 

appointment by. 
10. Sending the notice to the individual address personally, or by electronic mode i.e. through e-mails 

or Publishing notice in newspaper of vernacular language used in the district were the registered 
office of the company is located and one English language newspaper distributed in such district. 

11. In addition to this the following conditions shall also need to be complied with: 
a. Section 152(2) of the Companies Act, 2013 provides that unless expressly provided in this 

Act, every director shall be appointed by the company in general meeting. 
b. Section 152 (3) further provides that no person shall be appointed as a director of a company 

unless he has been allotted the Director Identification Number under section 154. 
c. Section 152 (4) states that every person proposed to be appointed as a director by the com-

pany in general meeting or otherwise, shall furnish his Director Identification Number and a 
declaration that he is not disqualified to become a director under this Act. 

d. Section 152 (5) states that a person appointed as a director shall not act as a director unless 
he gives his consent to hold the office as director and such consent has been filed with the 
Registrar within thirty days of his appointment in such manner as may be prescribed.(60 days 
for IFSC Co.) 

Explanation: 
In the given case, Mr. A was appointed as a director of XYZ Ltd to fill a casual vacancy. Provided that 
any person so appointed shall hold office only up to the date up to which the director in whose place 
he is appointed would have held office if it had not been vacated. i.e. upto the expiry of term of original 
director of company. Therefore, in the given case, Mr. A would be eligible to hold office till the date 
upto which Mr. X would have held office. Therefore, Mr. A will not automatically be considered as a 
“retiring director” at the next AGM of the company. If Mr A needs to be reappointed then the company 
needs to comply with the requirements of sec 160 as stated above in provision. 
Answer: 
Thus for the appointment of Mr A as normal director company shall comply with the requirements of 
sec 160 stated above. 
Suggestion: 
After appointment of Mr A as new director u/s 160 company shall file DIR 12 with ROC in 30 days and 
Mr. A shall file DIR 2 with ROC within 30 days. 
 

PM: The Board of directors of XYZ Ltd. filled up a casual vacancy caused by the death of Mr. P by 
appointing Mr. C as a director on 3rd April, 2014. Unfortunately, Mr. C expired on 15th May, 2014 
after working about 40 days as a director. The Board now wishes to fill up the casual vacancy by 
appointing Mrs. C in the forthcoming meeting of the Board. Advise the Board in this regard as per 
the provisions under the Companies Act, 2013. 

Answer: 
Provision: [Relevant section 161(4) of the Companies Act, 2013 as follows] 
1. The Act gives primary right to appoint the CVD to the BOD subject to approval at the next at the 

General Meeting (Companies Amendment Act, 2017). 
2. But if AOA states any other process the CVD shall be appointed in such manner as stated in AOA. 
3. Any person so appointed as CVD shall hold office only up to the date up to which the director in 

whose place he is appointed would have held office if it had not been vacated. 
4. That does not mean that if original director if deceased, disqualified, vacated, etc. then CVD shall 

also vacate office. CVD can continue in office irrespective of what happens to Original Director. 
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Because it is total & permanent transfer of office and not temporary. 
5. To add further, the CVD cannot be appointed by resolution by circulation as per sec 175 [discussed 

later]. He needs to be appointed at the BM only by OR. 
Explanation: 
ii. In the given case, the appointment of Mr. C in place of the deceased director Mr. P was in order. 

In normal course, Mr. C could have held his office as director up to the date to which Mr. P would 
have held the same. 

iii. Mr. C expired on 15th May, 2014 and again a vacancy has arisen in the office of director owing to 
death of Mr. C. 

iv. The vacancy created at the office of Mr. C will be filled in by the Board and subsequently be put 
for approval at the next General Meeting.  

Answer: 
Thus in the given case the vacancy created at the place of Mr. C can be filled up by the BOD u/s 161(4). 
Mrs C shall be appointed at the Board Meeting and subsequently be approved by members at the 
general meeting of the company. 
 

PM: Mr. Sachin was appointed as an additional Director of Conservative Finance Ltd. w.e.f. 1st Octo-
ber, 2013, in a casual vacancy by way of a circular resolution passed by the Board of Directors. The 
next annual general meeting of the company was due on 31st March, 2014, but the same was not 
held due to delay in the finalisation of the accounts. Some of the shareholders of the company have 
questioned the validity of the appointment of Mr. Sachin and his continuation as additional director 
beyond 31st March, 2014. Advise the company on the complaints made by the shareholders. 

Answer: 
Provision:[Relevant section 161(1) & 161(4) of the Companies Act, 2013 as follows] 
Sec 161(4): Casual Vacancy Director 

1. The Act gives primary right to appoint the CVD to the BOD subject to approval at the next at 
the General Meeting (Companies Amendment Act, 2017). 

2. But if AOA states any other process the CVD shall be appointed in such manner as stated in 
AOA. 

3. Any person so appointed as CVD shall hold office only up to the date up to which the director 
in whose place he is appointed would have held office if it had not been vacated. 

Sec 161(1): Additional Director 
1. If AOA is silent the additional director shall be appointed if power is given by GM-OR to BOD to 

appoint additional director or if AOA gives power then additional director shall be appointed by 
BM-OR. 

2. Power to amend AOA is of GM by passing the SR. So it will not be wrong to say that the power to 
appoint AD shall be given by GM to BOD through AOA then only BOD can appoint AD in BM by 
passing OR. 

3. The BOD can appoint additional directors within max limit fixed by AOA. 
4. However BOD cannot appoint any person as AD if he has lost from being appointed as director at 

GM of company. 
5. Such AD will have tenure till next AGM or date on which AGM should have been held, whichever 

is earlier. 
Explanation: 
In the given case, Mr. Sachin has been appointed as an additional director in place of casual vacancy. 
A casual vacancy on the Board can be filled only by means of a board resolution passed at a meeting 
of the Board and not by circulation. Therefore, the appointment of Mr. Sachin is invalid. 
As the drafting intention of the both the section is different that is why both section cannot be used 
with each other. And the tenure of additional director and CVD does not match with each other as 
additional directors hold office up to the date of next AGM and CVD hold the office upto the expiry of 
tenure of original director which might be different period. Thus in such case appointment of Mr. 
Sachin invalid in itself. 
But consider if Mr. Sachin is appointed as AD in such case then the office of Mr. Sachin need to be 
vacated at the date on which upcoming AGM will be held. However in question it is mention that the 
company will hold AGM on 31 March 2014. AD cannot continue after the same AGM. In any case then 
AD need to vacate office at the same AGM. 
Answer: 



Chap 1: Appointment & Qualification of Directors 

© CA Darshan D. Khare 
   1.33 

Thus in the given case the appointment of Mr. Sachin as additional director in Casual vacancy is invalid 
in law. 
Suggestion: 
In the given case Mr. Sachin can be appointed as AD but first company needs to pass GM-OR to keep 
the vacancy as it is in place of deceased director. Then the appointment of Mr. Sachin as additional 
director will be valid in law. 
 
 

Sec 162: Appointment of directors to be voted individually 
PM: In ABC Ltd. Three Directors were to be appointed. The item was included in agenda for the 
Annual General Meeting scheduled on 30th September, 2014, under the category of Ordinary Busi-
ness. All the three persons as proposed by the Board of directors were elected as directors of the 
company by passing a single resolution avoiding the repetition (multiplicity) of resolution. After the 
three directors joined the Board, certain members objected to their appointment and the resolution. 
Examine the provisions of Companies Act, 2013 and decide: 
Whether the contention of the members shall be tenable and whether both the appointment of 
Directors and the single resolution passed at the Company’s Annual General Meeting shall be void. 

Answer: 
Provision: [Relevant section 162 of the Companies Act, 2013 as follows] 
1. The company shall not appoint 2 or more director in one resolution unless the company passes a 

GM Unanimous Resolution to that effect. Therefore, if a company passes a ‘Unanimous Resolu-
tion’ motion to approve passing of 1 GM-OR for appointment of 2 or more directors in 1 resolu-
tion, then same is permitted. If company passes the resolution for appointment of 2 or more 
directors in 1 resolution without passing GM-UR then such resolution is void and will have no 
effect. 

2. A nomination of a person for appointment will be treated as the motion for the appointment. 
Explanation: 
In the given case the matter of appointment of directors in place of those retiring at the annual general 
meeting has been correctly stated in the agenda as the ordinary business to be transacted at the gen-
eral meeting. 
However as per the provision stated above 2 or more directors shall not be appointed in single reso-
lution unless the General Meeting Unanimous Resolution is passed for approval of such resolution or 
for such appointment. In the given case company did not passed the same. Thus the appointment of 
the directors in the situation given invalid. 
Answer: 
Considering the above situation, the contention of the members is valid in law. Each director has to be 
appointed by way of a separate resolution. 
 

PM,M03: XYZ Company Ltd. in its annual general meeting appointed all its directors by passing one 
single resolution. No objection was made to the resolution. Examine the validity of appointment of 
directors explaining the relevant provisions of the Companies Act, 2013. Will it make any difference, 
if XYZ Company was a private company? 

Answer: 
Provision: [Relevant section 162 of the Companies Act, 2013 as follows] 
1. The company shall not appoint 2 or more director in one resolution unless the company pass a 

GM Unanimous Resolution to adopt the method of appointment for the future. Here it is 1 GM-
UR is passed to approve the next GM-OR for appointment of the 2 or more director in 1 resolution. 

2. If company passes the resolution for appointment of 2 or more directors in 1 resolution then such 
resolution is void and will have no effect. 

3. A nomination of a person of appointment will be treated as the motion for the appointment. 
Explanation: 
In the given case, no GM-UR was put to vote at the meeting and passed unanimously. The appointment 
of all the directors is made in only one GM-OR. Not objecting the same does not make the resolution 
or appointment valid in the eyes of the law. The appointment still considered as invalid as per the 
provision stated above. 
Answer: 



Chap 1: Appointment & Qualification of Directors 

© CA Darshan D. Khare 
   1.34 

Hence, in the given case the appointment of all the directors made by a single resolution at the AGM 
is void. 
It would make difference if XYZ was a private company as section 162 (1) is applicable to only public 
companies. The appointment made in such private company will be considered right in law. 
 

Sec 164: Disqualifications for appointment of director  
N16: State with reference to the provisions of the Companies Act, 2013, whether the following per-
sons can be appointed as a Director of a company.  
Mr. L, who has not paid any calls in respect of any shares of the company held by him and five months 
have passed from the last day fixed for the payment of calls. 

Answer: 
Provision:[Relevant Section 164 of the Companies Act, 2013] 
According to section 164(1)(f) of the Companies Act, 2013, a person shall not be eligible for appoint-
ment as a director of company, if he has not paid any calls in respect of any shares of the company 
held by him, whether alone or jointly with others, and six months have elapsed from the last day fixed 
for the payment of the call.   
Explanation & Answer: 
In the present case, Mr. L, has not paid any call in respect of any shares of the company held by him 
and five months have passed from the last day fixed for the payment of calls. Since only five months 
have elapsed and not six, from the last date fixed for payment of calls. Mr. L can be appointed as a 
Director of the company 

N16: State with reference to the provisions of the Companies Act, 2013, whether the following per-
sons can be appointed as a Director of a company.  
Mr. G is Director of LDT Limited, who has not filed the company annual return pertaining to the 
annual general meeting held in the calendar years 2014, 2015 and 2016. 

 
Answer: 
Provision:[Relevant Section 164 of the Companies Act, 2013] 
According to section 164(2)(a) of the Companies Act, 2013, no person who is or has been a director of 
a company which has not filed financial statements or annual returns for any continuous period of 
three financial years  shall be eligible to be re-appointed as a director of that company or appointed in 
any other company for a period of 5 years from the date on which the company fails to do so.  
Vacation of Office:  Pursuant to Section 167(1)(a) of the Companies Act,2013, any director who incurs 
disqualification u/s 164(1) or (2) needs to vacate office immediately from all companies in which in his 
director however continue his office in the defaulting company.  Further, he cannot be reappointed in 
the defaulting company and all other existing companies for a period of five years from the date on 
which the said company incurs the default. 
Explanation & Answer: 
In the present case, Mr. G is director of LDT Limited, who has not filed the company annual return 
pertaining to the annual general meeting held in the calendar years 2014, 2015 and 2016. It means 
that the LDT Limited has not filed the annual return for the continuous period of three financial years 
i.e. 2013-14, 2014-15 and 2015-16. Hence, Mr. G who is a director of LDT Limited cannot be appointed 
as a Director of any other company. 
Suggestion: When company attracts the disqualification u/s 164(2) the following forms shall be filed. 
a. DIR 8: Every director shall inform to the company concerned about his disqualification under sub-

section (2) of section 164, if any, in Form DIR-8 before he is appointed or re-appointed. 
b. DIR 9: Whenever a company commits any default u/s 164 (2), the company shall immediately file 

Form DIR-9, to the Registrar furnishing therein the names and addresses of all the directors of the 
company during the relevant financial years, within a period of thirty days of failure. 

c. DIR 10: Any application for removal of disqualification of directors shall be made in Form DIR-10. 
d. If the person fails to vacate the office u/s 167 after disqualification u/s 164 then he will be liable 

to a fine of Rs. 1 lac to 5 lacs and / or jail upto 1 year. 
 

N17:Mr. Vikram, a director of M/s Tubelight Limited has made default in filing of annual accounts 
and annual returns with Registrar of Companies for a continuous period of 3 financial years ending 
on 31st March 2016. Examine the validity of the following under the Companies Act, 2013: 
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(i) Whether Mr. Vikram can continue to be a director of M/s Tubelight Limited (defaulting company) 
and also M/s Green Light Limited, where he is also a director? Also state whether he can be re-
appointed as director in these two companies. 
(ii) What would your Answer be in case Mr. Vikram is a nominee director of a Public Financial Insti-
tution? 
What would be your Answer in case the defaulting company (i.e. M/s. Tubelight Limited) is a private 
limited company?  

Answer: 
Provision:[Relevant Section 164 read with section 167(1)(a) of the Companies Act, 2013] 
Disqualifications for Appointment of Director: According to section 164(2) of the Companies Act, 2013, 
a person who is or has been a director of a company which: 
a. has not filed the financial statements or annual returns for any continuous three financial years; 

or 
b. has failed to repay the deposits accepted by it or pay interest thereon on due date or redeem its 

debentures on due date or pay interest due thereon or pay any dividends declared and such fail-
ure continues for one year or more, 

Shall not be eligible to be re-appointed as a director of that company or appointed in other company 
for a period of five years from the date on which the said company fails to do so.  
The above provision of the disqualification is not applicable to: 
a. Nominee of CG; 
b. Nominee of Financial Institution; 
c. Nominee of BIFR. 

Vacation of Office:  Pursuant to Section 167(1)(a) of the Companies Act,2013, any director who incurs 
disqualification u/s 164(1) or (2) needs to vacate office immediately from all companies in which in his 
director however continue his office in the defaulting company.  Further, he cannot be reappointed in 
the defaulting company and all other existing companies for a period of five years from the date on 
which the said company incurs the default. 
Explanation & Answer: 
 On joint reading of both the sections i.e. 164(2) and 167(1)(a), we may decide the case as under: 
(i) In the first case, Mr. Vikram can continue to be director of the defaulting company namely M/s 

Tubelight Limited. However, he needs to vacate office in existing companies other than defaulting 
Company i.e. he cannot continue in Green Light Limited. 
Further, since Mr. Vikram is a director of Tubelight Limited, defaulting company where the failure 
constitutes a disqualification under u/s 164(2), he cannot be reappointed in the defaulting com-
pany and all other existing companies for a period of five years from the date on which the said 
company incurs the default. 

(ii) In Case Mr. Vikram is a nominee director of a Public Financial Institution, section 164 is not appli-
cable and hence he need not vacate his office.  

(iii) There is no such exception provided for Private Limited Companies, hence section 164 shall apply. 
Further, u/s section 164(3), a private company may by its articles provide for any disqualifications 
for appointment as a director in addition to those specified in sub-sections (1) and (2) of section 
164. Thus, in this case the Answer would be same as above i.e. Mr. Vikram can continue director-
ship from Tubelight Limited and vacate office in Green Light Limited and cannot be reappointed 
in both the companies for a period of five years from the date on which the said company incurs 
the default. 

Suggestion: When company attracts the disqualification u/s 164(2) the following forms shall be filed. 
a. DIR 8: Every director shall inform to the company concerned about his disqualification under sub-

section (2) of section 164, if any, in Form DIR-8 before he is appointed or re-appointed. 
b. DIR 9: Whenever a company commits any default u/s 164 (2), the company shall immediately file 

Form DIR-9, to the Registrar furnishing therein the names and addresses of all the directors of the 
company during the relevant financial years, within a period of thirty days of failure. 

c. DIR 10: Any application for removal of disqualification of directors shall be made in Form DIR-10. 
d. If the person fails to vacate the office u/s 167 after disqualification u/s 164 then he will be liable 

to a fine of Rs. 1 lac to 5 lacs and / or jail upto 1 year. 
 

PM, M13, RTP14:Mr. Kishore is a Director of AB Limited and PQ Limited. AB Limited did not file 
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financial statements for the years ended 31st March, 2010, 2011 and 2012. AB Limited did not pay 
interest on loans taken from a public financial institution from 1st April, 2012 and also failed to repay 
matured deposits taken from public on due dates from 1st April, 2013 onwards. Answer the follow-
ing in the light of relevant provisions of the Companies Act, 2013: 
(i) Whether Mr. Kishore is disqualified under the Companies Act, 2013 and if so; whether he can 

continue as a Director in AB Limited and can he also seek reappointment when he retires by 
rotation at the Annual General Meeting of PQ Limited to be held in September, 2014? 

(ii) Mr. Kishore is proposed to be appointed as Additional Director of XY Limited in June, 2014. Is 
he eligible to be appointed as Additional Director in XY Limited? 

Answer: 
Provision:[Relevant Section 164 read with section 167(1)(a) of the Companies Act, 2013] 
Disqualifications for Appointment of Director: According to section 164(2) of the Companies Act, 2013, 
a person who is or has been a director of a company which: 
a. has not filed the financial statements or annual returns for any continuous three financial years; 

or 
b. has failed to repay the deposits accepted by it or pay interest thereon on due date or redeem its 

debentures on due date or pay interest due thereon or pay any dividends declared and such fail-
ure continues for one year or more, 

Shall not be eligible to be re-appointed as a director of that company or appointed in other company 
for a period of five years from the date on which the said company fails to do so.  
Vacation of Office:  Pursuant to Section 167(1)(a) of the Companies Act,2013, any director who incurs 
disqualification u/s 164(1) or (2) needs to vacate office immediately from all companies in which in his 
director however continue his office in the defaulting company. Further, he cannot be reappointed in 
the defaulting company and all other existing companies for a period of five years from the date on 
which the said company incurs the default. 
Explanation & Answer: 
In the given case, the irregularities committed by AB Ltd. are 
a. Non filing of financial statements for year ended 31st March 2010 to 2012 (3 Yrs); 
b. Non-payment of interest on loans taken from financial institution; and 
c. Non repayment of matured deposits taken from the public from 1st April 2013. 
On joint reading of both the sections i.e. 164(2) and 167(1)(a), we may decide the case as under: 
i. Irregularity (a) & (c) constitute default u/s 164(2). Therefore, Mr. Kishore can continue to be director 

of the defaulting company namely M/s AB Limited. However, he needs to vacate office in existing 
companies other than defaulting Company i.e. he cannot continue in PQ Limited. 
Further, he cannot be reappointed in the defaulting company and all other existing companies for a 
period of five years from the date on which the said company incurs the default. 
It is to be noted that (b) does not constitute default u/s 164(2). 

ii.  In view of his disqualifications under section 164 (2), Mr. Kishore is not eligible to be appointed as 
additional director in XY Ltd. in June 2014. 

Suggestion: When company attracts the disqualification u/s 164(2) the following forms shall be filed. 
a. DIR 8: Every director shall inform to the company concerned about his disqualification under sub-

section (2) of section 164, if any, in Form DIR-8 before he is appointed or re-appointed. 
b. DIR 9: Whenever a company commits any default u/s 164 (2), the company shall immediately file 

Form DIR-9, to the Registrar furnishing therein the names and addresses of all the directors of the 
company during the relevant financial years, within a period of thirty days of failure. 

c. DIR 10: Any application for removal of disqualification of directors shall be made in Form DIR-10. 
d. If the person fails to vacate the office u/s 167 after disqualification u/s 164 then he will be liable 

to a fine of Rs. 1 lac to 5 lacs and / or jail upto 1 year. 
 

PM,RTP: State with reference to the relevant provisions of the Companies Act, 2013 whether the 
following persons can be appointed as a Director of a company: 
(i) Mr. A, who has huge personal liabilities far in excess of his Assets and Properties, has applied 

to the court for adjudicating him as an insolvent and such application is pending. 
(ii) Mr. B, who was caught red-handed in a shop lifting case two years ago, was convicted by a court 

and sentenced to imprisonment for a period of eight weeks. 
(iii) Mr. C, a Former Bank Executive, was convicted by a court eight years ago for embezzlement of 

funds and sentenced to imprisonment for a period of one year. 
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(iv) Mr. D is a Director of DLT Limited, which has not filed its Annual Returns pertaining to the An-
nual General Meetings held in the calendar years 2011, 2012 and 2013. 

Answer: 
Provision:[Relevant section 164 of the Companies Act, 2013 as follows] 
[Note: Author suggests that Answers to such question shall be given on case to case basis without 
following the usual format of Answering. It will be easy to identify the Answer and allocate the marks 
on case to case basis.] 
(i) Relevant Section 164(1)(c): Clause states that a person shall not be eligible for appointment as a 

director of a company if he has applied to be adjudicated as an insolvent and his application is 
pending. Therefore, in the present case, Mr. A cannot be appointed as a Director of a Company. 
The clause is applicable irrespective of whether company is public or private. 

(ii) Relevant Section 164(1)(d): Clause states that a person shall not be eligible for appointment as a 
director of a company if he has been convicted by a court for any offence and sentenced in respect 
thereof to imprisonment for not less than six months, and a period of five years has not elapsed 
from the date of expiry of the sentence. In the present case, although the sentence was only two 
years ago, but the period of sentence was only eight weeks, i.e., less than six months. Hence, Mr. 
B does not come under the purview of this disqualification and can be appointed as a director of 
a company. 

(iii) Relevant section 164(1)(d) as stated above in (ii): In this case the imprisonment was for a period 
of one year, i.e., for more than six months, but since more than five years have elapsed from the 
expiry of the sentence, Mr. C is no longer disqualified and can be appointed as a director of a 
company. 

(iv) Relevant section 164(2): Section states that a person who is or has been a director of a company 
which has not filed the financial statements or annual returns for any continuous three years, 
then such a person shall not be eligible either to be appointed as a director of other company or 
reappointed as a director in the same company for a period of 5 years from the date of default. 
In the present case, DLT Limited has failed to file annual returns. Hence, the disqualification for 
Mr. D is attracted and he cannot be appointed as a director in other company nor can he be re-
appointed in the same company. But he can continue to be director in defaulting company as per 
sec 167. 

Suggestion: When company attracts the disqualification u/s 164(2) the following forms shall be filed. 
(2) DIR 8: Every director shall inform to the company concerned about his disqualification under sub-

section (2) of section 164, if any, in Form DIR-8 before he is appointed or re-appointed. 
(3) DIR 9: Whenever a company commits any default u/s 164 (2), the company shall immediately file 

Form DIR-9, to the Registrar furnishing therein the names and addresses of all the directors of the 
company during the relevant financial years, within a period of thirty days of failure. 

(4) DIR 10: Any application for removal of disqualification of directors shall be made in Form DIR-10. 
(5) If the person fails to vacate the office u/s 167 after disqualification u/s 164 then he will be liable 

to a fine of Rs. 1 lac to 5 lacs and / or jail upto 1 year. 
 

PM: Mr. Ramanathan is a Director of Fraudulent Ltd., Honest Ltd. and Regular Ltd. for the financial 
year ended on 31st March, 2013. Two irregularities were discovered against fraudulent Ltd. Fraudu-
lent Ltd. did not file its financial statements for the year ended 31.3.2013 and failed to pay interest 
on loans taken from a financial institution for the last three years. 
On 1st June, 2014 Mr. Ramnathan is proposed to be appointed as additional director of Goodwill Ltd, 
which company has sought a declaration from Mr. Ramnathan and he also submitted the declaration 
stating that the disqualification specified in Section 164 of the Companies Act, 2013 is not attracted 
in his case. Decide under the provisions of the Companies Act: 
(i) Whether the declaration submitted by Mr. Ramanthan to Goodwill Ltd. is in order? 
(ii) Whether Mr. Ramnathan can continue as a Director in Honest Ltd. and Regular Ltd.? 

Answer: 
Provision:[Relevant Section 164 read with section 167(1)(a) of the Companies Act, 2013] 
Disqualifications for Appointment of Director: According to section 164(2) of the Companies Act, 2013, 
a person who is or has been a director of a company which: 
a. has not filed the financial statements or annual returns for any continuous three financial years; 

or 
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b. has failed to repay the deposits accepted by it or pay interest thereon on due date or redeem its 
debentures on due date or pay interest due thereon or pay any dividends declared and such fail-
ure continues for one year or more, 

Shall not be eligible to be re-appointed as a director of that company or appointed in other company 
for a period of five years from the date on which the said company fails to do so.  
Vacation of Office:  Pursuant to Section 167(1)(a) of the Companies Act,2013, any director who incurs 
disqualification u/s 164(1) or (2) needs to vacate office immediately from all companies in which in his 
director however continue his office in the defaulting company. Further, he cannot be reappointed in 
the defaulting company and all other existing companies for a period of five years from the date on 
which the said company incurs the default. 
Explanation: 
a. In the given case the company Fraudulent Ltd failed to file financial statement only for one year 

i.e. for year ended 31/3/2013 which does not attract disqualification u/s 164(2). Further, Fraudu-
lent Ltd. fails to pay interest on loan from a Financial Institution for 3 years. This also is not a 
disqualification u/s 164(2) as only failure to make payment for interest on Deposits and Deben-
tures is covered. Thus in the given case the declaration given by Mr. Ramnathan to Goodwill Ltd 
is in order and valid in law. 

b. Mr. Ramnathan can also continue as director in existing companies such as Honest Ltd. and Reg-
ular Ltd as he is not disqualified u/s 164(2). 

Answer: 
a. The declaration of Mr. Ramnathan is in order and valid. 
b. He can continue in his existing offices as director of company. 

 

PM: Mr. Ravindranathan is holding the post of Director in three companies out of which Goodluck 
Colours Limited is one. For the financial year ended on 31st March, 2014, Goodluck Colours Limited 
failed to pay interest on loans taken from a financial institution and also failed to repay the matured 
deposits. On 1st June, 2015, Mr. Ravindranathan accepting the post of Additional Director in Soma 
Footwear Limited, submitted a declaration that the disqualification specified in Section 164 of the 
Companies Act, 2013 is not applicable in his case. Decide whether the declaration submitted by Mr. 
Ravindranathan to Soma Footwear Limited is in order. 

Answer: 
Provision:[Relevant Section 164 read with section 167(1)(a) of the Companies Act, 2013] 
Disqualifications for Appointment of Director: According to section 164(2) of the Companies Act, 2013, 
a person who is or has been a director of a company which: 
a. has not filed the financial statements or annual returns for any continuous three financial years; 

or 
b. has failed to repay the deposits accepted by it or pay interest thereon on due date or redeem its 

debentures on due date or pay interest due thereon or pay any dividends declared and such fail-
ure continues for one year or more, 

shall not be eligible to be re-appointed as a director of that company or appointed in other company 
for a period of five years from the date on which the said company fails to do so.  
Vacation of Office:  Pursuant to Section 167(1)(a) of the Companies Act,2013, any director who incurs 
disqualification u/s 164(1) or (2) needs to vacate office immediately from all companies in which in his 
director however continue his office in the defaulting company. Further, he cannot be reappointed in 
the defaulting company and all other existing companies for a period of five years from the date on 
which the said company incurs the default. 
Explanation: 
In the given case, Goodluck Colours Limited has failed to repay its deposits on due date and the said 
failure continues for more than one year. Thus, Mr. Ravindranathan is disqualified under 164(2) from 
being appointed in new company and reappointed in existing company for the period of 5 years. There-
fore, declaration submitted by Mr Ravindranathan is not valid and also he is not eligible to be appoint-
ment as Additional Director in Soma Footwear Limited. In addition to this, he needs to vacate office 
u/s 167 except for defaulting company. 
Answer: 
As stated above Mr Ravindranathan is disqualified from being director of Soma Footwear Ltd for 5 
years. In addition to this he needs to vacate office u/s 167 from all companies except for defaulting 
company i.e. Goodluck Ltd. 
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Suggestion: 
a. DIR 8: Every director shall inform to the company concerned about his disqualification under sub-

section (2) of section 164, if any, in Form DIR-8 before he is appointed or re-appointed. 
b. DIR 9: Whenever a company commits any default u/s 164 (2), the company shall immediately file 

Form DIR-9, to the Registrar furnishing therein the names and addresses of all the directors of the 
company during the relevant financial years, within a period of thirty days of failure. 

c. DIR 10: Any application for removal of disqualification of directors shall be made in Form DIR-10. 
d. If the person fails to vacate the office u/s 167 after disqualification u/s 164 then he will be liable 

to a fine of Rs. 1 lac to 5 lacs and / or jail upto 1 year. 
 

M03:Mr. Ram is a Director of ABC Limited, XYZ Limited and PQR Limited. ABC Limited was regular in 
filing annual returns, but did not file annual accounts for the year ended 31st March, 2002. Further 
ABC Limited failed to pay interest on loans taken from a public financial institution from 1st January, 
2002 onwards and also failed to repay the matured deposits on due date from 1st April, 2002 on-
wards. Mr. Ram is proposed to be appointed as additional director of MN Limited on 1st June, 2003. 
MN Limited has sought a declaration from Mr. Ram to the effect that the disqualification specified 
in Section 164(2) of the Companies Act, 2013 is not applicable in his case. Mr. Ram seeks your advice 
on the following: 
(a) Whether it is in order for him to give the declaration sought by MN Limited in view of the de-

faults committed by ABC Limited? 
(b) Whether he can continue as a Director in XYZ Limited and PQR Limited and also seek reappoint-

ment when he retires by rotation at the annual general meetings of respective companies to be 
held in September, 2003? 

Advise explaining the relevant provisions of the Companies Act, 2013. Would your Answer be differ-
ent, if Mr. Ram resigned his office of director in ABC Limited on 31st December, 2002? 

Answer: 
Provision:[Relevant Section 164 read with section 167(1)(a) of the Companies Act, 2013] 
Disqualifications for Appointment of Director: According to section 164(2) of the Companies Act, 2013, 
a person who is or has been a director of a company which: 
a. has not filed the financial statements or annual returns for any continuous three financial years; 

or 
b. has failed to repay the deposits accepted by it or pay interest thereon on due date or redeem its 

debentures on due date or pay interest due thereon or pay any dividends declared and such fail-
ure continues for one year or more, 

shall not be eligible to be re-appointed as a director of that company or appointed in other company 
for a period of five years from the date on which the said company fails to do so.  
Vacation of Office:  Pursuant to Section 167(1)(a) of the Companies Act,2013, any director who incurs 
disqualification u/s 164(1) or (2) needs to vacate office immediately from all companies in which in his 
director however continue his office in the defaulting company. Further, he cannot be reappointed in 
the defaulting company and all other existing companies for a period of five years from the date on 
which the said company incurs the default. 
 Explanation: In the given case, ABC Ltd has failed to file financial statement only for one year i.e. for 
year ended 31/3/2002, which does not attract disqualification u/s 164(2). Further, failure to pay inter-
est on loan also does not attract disqualification u/s 164(2). However, failure to repay matured depos-
its attracts disqualification u/s 164(2) as one year has elapsed from the due date. 
Answer: 
(a) Thus, it is not in order for Mr. Ram to give the declaration sought by MN Limited in view of the 

default of repaying matured deposits committed by ABC Limited. 
(b) Mr. Ram cannot continue as a Director in XYZ Limited and PQR Limited and cannot also seek reap-

pointment when he retires by rotation at the annual general meetings of respective companies to 
be held in September, 2003 as vacation of office is attracted u/s 167 from all companies except for 
defaulting company i.e. ABC Ltd. 

Suggestion: When company attracts the disqualification u/s 164(2) the following forms shall be filed. 
a. DIR 8: Every director shall inform to the company concerned about his disqualification under sub-

section (2) of section 164, if any, in Form DIR-8 before he is appointed or re-appointed. 
b. DIR 9: Whenever a company commits any default u/s 164 (2), the company shall immediately file 

Form DIR-9, to the Registrar furnishing therein the names and addresses of all the directors of the 
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company during the relevant financial years, within a period of thirty days of failure. 
c. DIR 10: Any application for removal of disqualification of directors shall be made in Form DIR-10. 
d. If the person fails to vacate the office u/s 167 after disqualification u/s 164 then he will be liable 

to a fine of Rs. 1 lac to 5 lacs and / or jail upto 1 year. 

M05:M/s. Iqbal Sons Ltd. issued shares of the nominal value of Rs. 10 per share, out of which Rs. 5 
was payable on application and balance Rs. 5 was payable on call. The call money was invited by the 
Board of Directors but some shareholders, including a non–executive director, failed to pay the same 
within the prescribed period. Explain the status of Director who defaulted in paying call money. 

Answer: 
Provision: [Relevant section 164(1) of the Companies Act, 2013] 
1. If a director has failed to pay any call in respect of any share of the company held by him, whether 

alone or jointly with others, and six months have elapsed from the last day fixed for the payment 
of the call then he will be disqualified from being a director. 

2. The director cannot resume the office of the company even if he pays the call afterwards. He 
needs to be appointed by a separate resolution at the same office. 

Explanation & Answer: In the given case, a non-executive director has failed to pay a call on the shares 
of the company. If the call is not paid within 6 months from the last date fixed for the payment of the 
call, he shall vacate the office of director held by him. The vacation of office shall be automatic, i.e. the 
non-executive director shall forthwith (i.e. immediately on expiry of 6 months from last date of pay-
ment of call) vacate the office of director held by him. Also, in such a case, he shall be disqualified from 
being appointed as a director in M/s Iqbal Sons Ltd. until the default is made good. 
Suggestion: 
If the person fails to vacate the office u/s 167 after disqualification u/s 164 then he will be liable to fine 
of Rs. 1 lac to 5 lacs and / or jail upto 1 year. 

M06: Clever, a Director of ABC Ltd. Made default in filing of Annual Accounts and Annual Returns 
with the Registrar of Companies for a continuous period of three financial years ending 31st March, 
2005. Referring to the provisions of the Companies Act, 2013 examine the validity of the following: 
(a) Whether Clever can continue to be a Director of ABC Ltd. And also EF Ltd., where he is a Director. 

Also state whether he can be reappointed as a Director in ABC Ltd. as well as EF Ltd. 
(b) Would your Answer be still the same in case Clever is a nominee Director of a Public Financial 

Institution? 
(c) What would be your Answer in case the defaulting company (i.e. ABC Ltd.) is a Private Com-

pany? 

Answer: 
Provision:[Relevant Section 164 read with section 167(1)(a) of the Companies Act, 2013] 
Disqualifications for Appointment of Director: According to section 164(2) of the Companies Act, 2013, 
a person who is or has been a director of a company which: 
c. has not filed the financial statements or annual returns for any continuous three financial years; 

or 
d. has failed to repay the deposits accepted by it or pay interest thereon on due date or redeem its 

debentures on due date or pay interest due thereon or pay any dividends declared and such fail-
ure continues for one year or more, 

shall not be eligible to be re-appointed as a director of that company or appointed in other company 
for a period of five years from the date on which the said company fails to do so.  
The above provision of the disqualification is not applicable to: 
d. Nominee of CG; 
e. Nominee of Financial Institution; 
f. Nominee of BIFR. 

Vacation of Office:  Pursuant to Section 167(1)(a) of the Companies Act,2013, any director who incurs 
disqualification u/s 164(1) or (2) needs to vacate office immediately from all companies in which in his 
director however continue his office in the defaulting company.  Further, he cannot be reappointed in 
the defaulting company and all other existing companies for a period of five years from the date on 
which the said company incurs the default. 
Explanation: 
On joint reading of both the sections i.e. 164(2) and 167(1)(a), we may decide the case as under: 
i. In the first case, Mr. Clever can continue to be director of the defaulting company namely ABC 
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Limited. However, he needs to vacate office in existing companies other than defaulting Company 
i.e. he cannot continue in EF Limited. Further, since Mr. Clever is a director of ABC Limited, default-
ing company where the failure constitutes a disqualification under u/s 164(2), he cannot be reap-
pointed in the defaulting company and all other existing companies for a period of five years from 
the date on which the said company incurs the default. 

ii. In Case, Mr. Clever is a nominee director of a Public Financial Institution, section 164 is not applica-
ble and hence he need not vacate his office. 

iii. There is no such exception provided for Private Limited Companies, hence section 164 shall apply. 
Further, u/s section 164(3), a private company may by its articles provide for any disqualifications 
for appointment as a director in addition to those specified in sub-sections (1) and (2) of section 
164. Thus, in this case the Answer would be same as above i.e. Mr. Clever can continue directorship 
in ABC Limited and vacate office in EF Light Limited and cannot be reappointed in both the compa-
nies for a period of five years from the date on which the said company incurs the default. 

Suggestion: When company attracts the disqualification u/s 164(2) the following forms shall be filed. 
a. DIR 8: Every director shall inform to the company concerned about his disqualification under sub-

section (2) of section 164, if any, in Form DIR-8 before he is appointed or re-appointed. 
b. DIR 9: Whenever a company commits any default u/s 164 (2), the company shall immediately file 

Form DIR-9, to the Registrar furnishing therein the names and addresses of all the directors of the 
company during the relevant financial years, within a period of thirty days of failure. 

c. DIR 10: Any application for removal of disqualification of directors shall be made in Form DIR-10. 
d. If the person fails to vacate the office u/s 167 after disqualification u/s 164 then he will be liable 

to a fine of Rs. 1 lac to 5 lacs and / or jail upto 1 year.  

RTP12: The managing director of a company is convicted of an offence. He prefers an appeal against 
conviction. Can he continue as managing director during pending disposal of the appeal? Can the 
appellate court remove the disqualification or stay the same pending the disposal of the appeal? 

Ans: 
Provision: [Relevant section 164 read with section 196 of the Companies Act, 2013 as follows] 
i. As per section 196, an individual is disqualified from being an Executive Director for a lifetime if he 

has been imprisoned for a period more than 6 months for any offence in the past during his lifetime. 
ii. Further, as per section 164, an individual who has been convicted by a court of any offence, and 

sentenced in respect thereof to imprisonment for not less than six months and a period of five years 
has not elapsed from the date of expiry of the sentence. Provided that if a person has been con-
victed of any offence and sentenced in respect thereof to imprisonment for a period of seven years 
or more, he shall not be eligible to be appointed as a director in any company. 

iii. However, if an appeal is made by such director within 30 days of such order and subsequent appeal 
is made within 7 days of further order, he shall stand qualified to continue as director.  

Explanation:  
a. On combined reading of section 196 and section 164, following points can be noted: 

i. An individual who has been imprisoned for a period less than 6 months, if obtains bail can re-
sume office of director on bail and is qualified for being both Non-Executive director (NED) and 
Executive Director (ED). 

ii. An individual who has been imprisoned for a period ≥ 6 months cannot resume office even after 
obtaining bail as he is disqualified from being NED for 5 years after completion of imprisonment 
and for a lifetime from being ED. 

iii. An individual, who has been imprisoned for a period ≥ 7 years, shall be disqualified from being 
NED as well as ED for a lifetime. 

b. The person who is convicted can prefer the 1st appeal within 30 days of order and subsequent ap-
peal within 7 days of order.  

c. On preferring an appeal within the above mentioned timeline, the person stands disqualified upto 
the order of higher court. 

If the Higher Court reduces the term of imprisonment to less than 6 months, the person stands quali-
fied provided the appeals were made on time for all time and if the appeal is made after lapse of time 
he shall be disqualified till order of higher court reducing imprisonment. 
Answer: Thus the person can continue as MD during pendency of appeal if it is made within the time 
specified above. & Court or tribunal have power to disqualify the person u/s 164(1)(e) but it does not 
have power to remove disqualification in same clause. 
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Sec 165: Number of Directorship 
N17: Referring to the provisions of the Companies Act, 2013, examine the validity of the following 
appointment of Directors: 
(A) Brown Limited, having a turnover of Rs. 60 crores in the financial year 2016-17 appoints Ms. 

Rose as the women director on 1st March 2017. Ms. Rose already holds directorship in twelve 
companies including ten public companies. She is whole time Cost Accountant in practice. 

(B) Ms. Jasmine holds directorship in eight public companies including managing directorship in two 
companies and directorship in six companies. In addition, she also holds alternate directorship 
in three companies and independent directorship in three subsidiary companies of Brown Lim-
ited.Relevant Section 165 of the Companies Act, 2013] 

1. Number of Directorships: As per section 165(1) of the Companies Act, 2013, no person shall hold 
office as director, including any alternate directorship, in more than 20 companies at the same 
time. 

2. Out of the limit of 20, the maximum number of public companies in which a person can be ap-
pointed as a director shall not exceed 10. [Proviso to section 165(1)] 

3. Private companies that is either holding or subsidiary company of a public company shall be in-
cluded in reckoning the limit of public companies in which a person can be appointed as a director. 

4. For reckoning the limit of directorships of twenty companies, the directorship in a dormant com-
pany & Sec. 8 company shall not be included. 

Explanation & Answer: 
(A) In the instant case, Ms. Rose was appointed as a women director on 1st March, 2017 in Brown 

Limited. She was already holding directorship in twelve companies including ten public compa-
nies. She is whole time Cost Accountant in practice. 
As Ms. Rose was already a director in ten public companies, her appointment in Brown Limited is 
not valid as it will lead to her directorship in 11 public companies. 
In this case, either she can choose between the companies in which she wishes to continue to 
hold the office of director and resign her office as director in the other remaining companies. 

(B) In the instant case, Ms. Jasmine holds directorship in eight public companies including managing 
directorship in two companies and directorship in six companies. In addition, she also holds alter-
nate directorship in three companies and independent directorship in three subsidiary companies 
of Brown Limited. 
Ms. Jasmine was already holding directorship in eight public companies and alternate directorship 
in three companies (assuming these companies as private) and independent directorship in three 
subsidiary companies of Brown Limited. Directorship in three subsidiary companies of Brown Lim-
ited will be considered as directorship in three more public companies. 
Hence, total holding of directorship by Ms. Jasmine in public companies amounts to 11 (8+3) 
which is invalid. 
In this case, either she can choose between the companies in which she wishes to continue to 
hold the office of director and resign her office as director in the other remaining companies. 
Assumption: As nothing is mentioned that whether three companies in which Ms. Jasmine is hold-
ing alternate directorship are private or public, we are assuming that these companies are private 
in nature.  
(Even if the student writes the Answer based on assumption that Ms. Jasmine is holding alternate 
directorship of a public company, conclusion will not change). 

Suggestion: If all directorship exceeds 20 or directorships of public company exceeds 10 then, penalty 
shall be Rs. 5000 per day / per company and refund of original remuneration of the company last 
joined as acceptance of office is itself void-ab-initio. (Co. act 2019) 

RTP N17: Mr. Fortune is holding directorship in the following types of companies: 
1. 4 Public companies 
2. 10 private companies 
3. 2 companies registered under section 8 of the Companies Act, 2013.  
Mr. Fortune further received offer from 7 public companies, 6 private companies and 2 companies 
registered under section 8 of the Companies Act, 2013. He wants to take up maximum permissible 
directorship. 
His order of preference is as follows: 
(1) Public companies 
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(2) Private companies (not being holding or subsidiary of any public company) and 
(3) Companies registered under section 8 of the Companies Act, 2013 
Advice Mr. Fortune referring to the restriction provisions imposed in the Companies Act, 2013. 

Answer: 
Provision: [Relevant section 165 of the Companies Act, 2013] 
1. Number of Directorships: As per section 165(1) of the Companies Act, 2013, no person shall hold 

office as director, including any alternate directorship, in more than 20 companies at the same 
time. 

2. Out of the limit of 20, the maximum number of public companies in which a person can be ap-
pointed as a director shall not exceed 10. [Proviso to section 165(1)] 

3. Private companies that is either holding or subsidiary company of a public company shall be in-
cluded in reckoning the limit of public companies in which a person can be appointed as a director. 

4. For reckoning the limit of directorships of twenty companies, the directorship in a dormant com-
pany & Sec 8 Company shall not be included. 

Explanation: 
Based on the above provisions, we can advise Mr. Fortune as following: 
1. To take up directorship in 6 Public companies since the maximum number of public companies in 

which one can be a director is 10 only. However, he can accept the appointment at 7 Public Com-
panies if he resigns from any 1 existing Public Company. 

2. No more private company since his total holding has already reached the maximum permissible 
20 companies (All inclusive of public and private companies) 

3. 2 more companies registered under section 8 of the companies Act, 2013 since there is no re-
striction on the number of directorship, a person can hold in the companies registered under 
section 8 of the Companies Act, 2013. 

Suggestion: If all directorship exceeds 20 or directorships of public company exceeds 10 then, penalty 
shall be Rs. 5000 per day / per company and refund of original remuneration of the company last 
joined as acceptance of office is itself void-ab-initio. (Co. act 2019) 

PM,RTP15,16: Mr. Influential is already a director of 19 companies out of which 10 are public limited 
companies and 9 are private companies. He is being appointed as a director of another company 
named Expensive Remedies Ltd. Advise Mr. Influential in regard to the following: 
(i) Restrictions on the number of directorships to be held by an individual and whether he can 

accept the new appointment in view thereof. 
(ii) What are the companies to be excluded for the purpose of calculating the ceiling on the ap-

pointment of directors in a public company? 

Answer: 
Provision:[Relevant section 165 of the Companies Act, 2013 as follows] 
1. According to this section an individual can hold maximum of 20 directorships out of which- 

i.  maximum 10 are to be held of: 
a. Public company 
b. Holding of public company 
c. Subsidiary of public company 

ii. Rest 10 directorships are for: 
a. a.  Private company 

b. One-person company 
c. Small companies 
d. Others. 

2. This section speaks about the power of members to restrict the directorships of director of their 
own company to less than 20 by passing special resolution in general meeting. 

3. For reckoning the limit of directorships of twenty companies, the directorship in a dormant com-
pany & Sec 8 Company shall not be included. 

Explanation: 
(i) In the given case, Mr. Influential is already a director in 10 public companies & 9 other companies. 

As the new company, Expensive Remedies Ltd is a public company, he cannot be appointed as a 
director therein, even though his total directorships is less than 20. However, he can accept the 
appointment at Expensive Remedies Ltd if he resigns from any 1 existing public company. 

(ii) While calculating the sealing limit of 20 all the directorships are counted including the directorship 
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of any type company and any kind of directorship including alternate directorship. But for calcu-
lating the limit of 10 public companies, a private company which is neither a subsidiary nor a 
holding company of a public company will be excluded in terms of the explanation to section 165 
(1) of the Companies Act, 2013. 

Answer: 
(i) Thus Mr Influential cannot accept the directorship of Expensive Remedies Ltd as the limit for di-

rectorship of public companies is already exhausted. 
(ii) The sealing of 10 Public companies shall be calculated by excluding a private company which is 

neither a subsidiary nor a holding company of a public company as stated above. 
Suggestion: 
If all directorship exceeds 20 or directorships of public company exceeds 10 then, penalty shall be Rs. 
5000 per day / per company and refund of original remuneration of the company last joined as ac-
ceptance of office is itself void-ab-initio. (Co. act 2019) 

PM: Mr. Raj is director in 10 public limited companies as on 30th July, 2014 and continues to be so 
till 26th September, 2014. The following companies appoint Mr. Raj as a director at their respective 
Annual General Meetings held on dates mentioned against their names: 
(1) MLP Ltd. (AGM held on 27th September, 2014) 
(2) PAT Private Ltd. (AGM held on 25th September, 2014) 
(3) KMC Ltd. (AGM held on 29th September, 2014) 
You are required to state with reference to the relevant provisions of the Companies Act, 2013 the 
options available to Mr. Raj in respect of accepting or not accepting the appointment of the above 
companies. 

Answer: 
Provision:[Relevant section 165 of the Companies Act, 2013 as follows] 
1. According to this section an individual can hold maximum of 20 directorships out of which- 

i.  maximum 10 are to be held of: 
2. Public company 
3. Holding of public company 
4. Subsidiary of public company 

ii. Rest 10 directorships are for: 
e. a. Private company 
f. b. One-person company 
g. c. Small companies 

b. Others. 
2. This section speaks about the power of members to restrict the directorships of director of their 

own company to less than 20 by passing special resolution in general meeting. 
3. For reckoning the limit of directorships of twenty companies, the directorship in a dormant com-

pany & Sec 8 Company shall not be included. 
Explanation: 
In the given case, Mr. Raj is already a director in 10 public companies, hence he cannot hold office in 
any additional public company. Hence, he cannot accept appointment in MLP Ltd. and KMC Ltd. How-
ever, he can accept the appointment at these public companies if he resigns from any 2 existing public 
companies. 
However, he can be appointed as director in PAT Private Ltd. as total number of directorship does not 
exceed 20 in the present case. 
Answer: 
Mr Raj cannot accept the directorship of the public company however he can accept the directorship 
of private company. 
Suggestion: 
If all directorship exceeds 20 or directorships of public company exceeds 10 then, penalty shall be Rs. 
5000 per day / per company and refund of original remuneration of the company last joined as ac-
ceptance of office is itself void-ab-initio. (Co. act 2019) 
 

N03:Mr. PMC is Director in 14 Companies as on 30th July, 2003. Out of which 10 are public companies. 
He continues to be so till 24th September, 2003. The following companies appoint Mr. PMC as a Di-
rector at their respective Annual General Meetings held on dates mentioned against their names. 
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(a) PQR Ltd. (AGM held on 29th September, 2003) 
(b) BCD Private Ltd. (AGM held on 25th September, 2003) 
(c) City Traders Association (A company registered under Section 8 of the Companies Act, 2013–

AGM held on 26th September, 2003) 
(d) TSP Ltd. (AGM held on 25th September, 2003) 
You are required to state with reference to the relevant provisions of the Companies Act, 2013 the 
options available to Mr. PMC in respect of accepting or not accepting the appointment of Director 
of the above companies. 

Answer: 
Provision:[Relevant section 165 of the Companies Act, 2013 as follows] 
1. According to this section an individual can hold maximum of 20 directorships out of which- 
Maximum 10 are to be held of: 

a. Public company 
b. Holding of public company 
c. Subsidiary of public company 

Rest 10 directorships were for: 
a. Private company (pure) 

b. One-person company 
c. Small companies 
d. Others. 

2. This section speaks about the power of members to restrict the directorships of director of their 
own company to less than 20 by passing special resolution in general meeting. 

3. For reckoning the limit of directorships of twenty companies, the directorship in a dormant com-
pany & Sec 8 Company shall not be included. 

Explanation: 
In the given case, Mr. PMC is already a director in 10 public companies, hence he cannot hold office in 
any additional public company. Hence, he cannot accept appointment in PQR Ltd. and TSP Ltd. as these 
are public companies. However, he can accept the appointment at these public companies if he resigns 
from any 2 existing public companies. 
Further, he can be appointed as director in BCD Private Ltd. and City Traders Association as total num-
ber of directorship does not exceed 20 in the present case. 
Answer: Mr. PMC cannot accept the directorship of the public company however he can accept the 
directorship of private company and section 8 company. 
Suggestion: 
If all directorship exceeds 20 or directorships of public company exceeds 10 then, penalty shall be Rs. 
5000 per day / per company and refund of original remuneration of the company last joined as ac-
ceptance of office is itself void-ab-initio. (Co. act 2019) 

Sec 168: Resignation of director  
M13: The Board of Directors of Raj Steels Limited consists of one Managing Director, one Technical 
Director and three ordinary Directors. Mr. Sriram, an ordinary Director sent his resignation in writing 
to the Company. Mr. Raj, the Managing Director also sent his resignation to the Chairman of the 
Board of Directors and requested that he shall be relieved immediately. When does the resignation 
take effect? Is it possible for a Director to resign orally or withdraw the resignation? 

Provision: [Relevant section 168 of the Companies Act, 2013 as follows] 
i. The resignation in writing shall be given to the company. 
ii. The BOD shall on receipt of the resignation shall record the same. . Resignation shall be effective 

from the date the notice is received from the Company or date specified by Director in notice, which-
ever is later.   

iii. The resignation shall be sent to company or BOD. The resignation given to 3rd party shall not be 
effective and valid in law. 

iv. The fact of resignation by director shall be placed in the Board Report which shall be placed in im-
mediately following General Meeting. 

v. Within 30 days, the Company shall intimate the ROC in Form DIR-12 about the resignation and shall 

post the information on its website, if any. The resigning director shall forward a copy of the resig-

nation with reasons in Form DIR-11 along with prescribed fees. 

vi. However, director is liable for the all acts he has done during his tenure. 
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vii. Resignation once made cannot be withdrawn. However, director is allowed to withdraw resignation 

if and only if 

a) The resignation is effective at postdate and  

b) The withdrawal is made before the resignation becomes effective. 

Explanation:  

1. Mr. Sriram, an ordinary Director sent his resignation in writing to the Company. Mr. Raj, the Manag-

ing Director also sent his resignation to the Chairman of the Board of Directors and requested that 

he shall be relieved immediately. 

2. As per the provisions of sec 168, only a resignation in writing to the Board & Members will be con-

sidered to be a valid notice of resignation. 

3. Resignation shall take effect from the date the notice is received from the Company or date specified 

by Director in notice, whichever is later. 

4. An oral resignation shall not be effective. 

5. In the present case, the notice by Mr Sriram is given only to the Company & by Mr. Raj only to the 

Chairman; both these notices shall not be valid unless addressed to both the Company and members. 

Answer: Both the resigning directors shall give their notice of resignation in writing to both the Com-

pany and Members. 

Suggestion: Within 30 days, the Company shall intimate the ROC in Form DIR-12 about the resignation 

and shall post the information on its website, if any. The resigning director shall forward a copy of the 

resignation with reasons in Form DIR-11 along with prescribed fees. 

Note: Author does not support the same view given above. As resignation to company means to BOD 

is enough. Though above view is suggested to score good marks. 

Sec 168: Resignation of director  
PM: Due to internal problems in the working of M/s Infighting Detergents Ltd., Mr. Satyam and Mr. 
Shivam, a Director, have submitted their resignations and decided to disassociate themselves with 
the working of the company. Mr. Sundram, the Managing Director, decides to refuse their resigna-
tions. Examine whether the Managing Director can compel Mr. Satyam and Mr. Shivam to continue 
as per the provisions of the Companies Act, 2013. 

Answer: 
Provision:[Relevant section 168 of the Companies Act, 2013 as follows] 
a. The resignation in writing shall be given to the company. 
b. The BOD shall on receipt of the resignation shall record the same. Resignation shall be effective 

from the date the notice is received from the Company or date specified by Director in notice, 
whichever is later.   

c. The fact of resignation by director shall be placed in the Board Report which shall be placed in 
immediately following General Meeting. 

d. Within 30 days, the Company shall intimate the ROC in Form DIR-12 about the resignation and shall 

post the information on its website, if any. The resigning director shall forward a copy of the resig-

nation with reasons in Form DIR-11 along with prescribed fees. 

e. However, director is liable for the all acts he has done during his tenure. 
Explanation: 
The law does not give an option to the Managing Director or the Company or the Board to reject the 
resignation of a director and force him to continue. 
Answer: Therefore, in the given case, the Managing Director cannot compel Mr. Satyam and Mr. 
Shivam to continue as directors in view of the above provisions. 
 

PM: Mr. Raj, a director of POL Ltd., submitted his resignation from the post of director to the Board 
of Directors on 30th June, 2014 and obtained a receipt therefore on the same day. The Board of Di-
rectors of POL Ltd. neither accepted the resignation nor did it file the required form with the Regis-
trar of Companies. You are required to state whether Mr. Raj ceases to be the Director of POL Ltd. 
and if yes, since when? 

Answer: 
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Provision: [Relevant section 168 of the Companies Act, 2013 as follows] 
a. The resignation in writing shall be given to the company. 
b. The BOD shall on receipt of the resignation shall record the same. Resignation shall be effective 

from the date the notice is received from the Company or date specified by Director in notice, 
whichever is later.   

c. The fact of resignation by director shall be placed in the Board Report which shall be placed in 
immediately following General Meeting. 

d. Within 30 days, the Company shall intimate the ROC in Form DIR-12 about the resignation and shall 
post the information on its website, if any. If the company fails to file, the same the resignation of 
the director remains valid in law. The resigning director shall forward a copy of the resignation with 
reasons in Form DIR-11 along with prescribed fees. 

e. However, director is liable for the all acts he has done during his tenure. 
Explanation: 
Mr Raj gave the resignation to the company and took the receipt of the same. But the company failed 
to file Form DIR 12 with ROC. However as stated above the non-filing of the E-Form does not make 
resignation invalid as it is the irregularity on the part of the company and the director cannot be held 
responsible for the same. Thus the resignation will become effective from the day it is made by Mr. 
Raj. 
Answer: 
If the company fails to intimate about the resignation of Mr. Raj to ROC, even then the resignation of 
Vijay shall take effect from the date on which the notice is received by the company or the date, if any, 
specified by Raj in the notice, whichever is later. 
 

M17: Vijay, a director resigns after giving due notice to the company and he forwards a copy of 
resignation in e-form DIR-11 to the Registrar of Companies (ROC) within the prescribed time. 
What would be the status of Vijay if the company fails to intimate about the resignation of Vijay to 
RoC? 

Answer: 
Provision: [Relevant Section 168 of the Companies Act, 2013] 
a. The resignation in writing shall be given to the company. 
b. The BOD shall on receipt of the resignation shall record the same. Resignation shall be effective 

from the date the notice is received from the Company or date specified by Director in notice, 
whichever is later.   

c. The fact of resignation by director shall be placed in the Board Report which shall be placed in 
immediately following General Meeting. 

d. Within 30 days, the Company shall intimate the ROC in Form DIR-12 about the resignation and shall 
post the information on its website, if any. If the company fails to file, the same the resignation of 
the director remains valid in law. The resigning director shall forward a copy of the resignation with 
reasons in Form DIR-11 along with prescribed fees. 

e. However, director is liable for the all acts he has done during his tenure. 
Explanation& Answer: 
In the present case, Vijay, a director resigns after giving due notice to the company and he forwards a 
copy of resignation in e-form DIR-11 to the ROC within the prescribed time. 
If the company fails to intimate about the resignation of Vijay to ROC, even then the resignation of 
Vijay shall take effect from the date on which the notice is received by the company or the date, if any, 
specified by Vijay in the notice, whichever is later. 
 

M06: A is Managing Director of APAR Ltd. He gave his resignation letter to the Chairman of the Board 
of Directors on 31st December, 2005 and requested that he should be relieved immediately. When 
does the resignation of Mr. A take effect? 

Answer: 
Provision: [Relevant section 168 of the Companies Act, 2013 as follows] 

a. The resignation in writing shall be given to the company. 
b. The BOD shall on receipt of the resignation shall record the same. Resignation shall be effective 

from the date the notice is received from the Company or date specified by Director in notice, 
whichever is later.  
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c. The fact of resignation by director shall be placed in the Board Report which shall be placed in 
immediately following General Meeting. 

d. Within 30 days, the Company shall intimate the ROC in Form DIR-12 about the resignation and shall 
post the information on its website, if any. The resigning director shall forward a copy of the resig-
nation with reasons in Form DIR-11 along with prescribed fees. 

e. However, director is liable for the all acts he has done during his tenure. 
Explanation:  

1. Mr. A, the Managing Director also sent his resignation to the Chairman of the Board of Directors 

and requested that he shall be relieved immediately. 

2. As per the provisions of sec 168, only a resignation in writing to the Board & Members will be con-

sidered to be a valid notice of resignation. An oral resignation shall not be effective. 

3. Resignation shall take effect from the date the notice is received from the Company or date speci-

fied by Director in notice, whichever is later. 

Answer: Mr. A shall give his notice of resignation in writing to both the Company and Members. 

Suggestion: Within 30 days, the Company shall intimate the ROC in Form DIR-12 about the resignation 

and shall post the information on its website, if any. The resigning director shall forward a copy of the 

resignation with reasons in Form DIR-11 along with prescribed fees. 

RTP12: Mr. Kartik is Managing Director of Royal Blue Limited. He gave his resignation letter to the 
Chairman of the Board of Directors on 31st December, 2010 and requested that he should be relieved 
immediately. When does the resignation of Mr. Kartik take effect? 

Answer: 
Provision: [Relevant section 168 of the Companies Act, 2013 as follows] 
a. The resignation in writing shall be given to the company. 
b. The BOD shall on receipt of the resignation shall record the same. Resignation shall be effective 

from the date the notice is received from the Company or date specified by Director in notice, 
whichever is later.  

c. The fact of resignation by director shall be placed in the Board Report which shall be placed in 
immediately following General Meeting. 

d. Within 30 days, the Company shall intimate the ROC in Form DIR-12 about the resignation and shall 
post the information on its website, if any. The resigning director shall forward a copy of the resig-
nation with reasons in Form DIR-11 along with prescribed fees. 

e. However, director is liable for the all acts he has done during his tenure. 
Explanation:  

1. Mr. A, the Managing Director also sent his resignation to the Chairman of the Board of Directors 

and requested that he shall be relieved immediately. 

2. As per the provisions of sec 168, only a resignation in writing to the Board & Members will be con-

sidered to be a valid notice of resignation. An oral resignation shall not be effective. 

3. Resignation shall take effect from the date the notice is received from the Company or date speci-

fied by Director in notice, whichever is later. 

Answer: Mr. A shall give his notice of resignation in writing to both the Company and Members. 

Suggestion: Within 30 days, the Company shall intimate the ROC in Form DIR-12 about the resignation 

and shall post the information on its website, if any. The resigning director shall forward a copy of the 

resignation with reasons in Form DIR-11 along with prescribed fees. 

Sec 169: Removal of director  
PM: Mr. Stubborn is a director of Doubtful Industries Ltd. He along with other two directors has been 
running the Company for the past twenty years without declaring any dividends or giving any benefit 
to the shareholders. Frustrated by this, some shareholders are desirous of giving notice to pass a 
resolution with the support of other shareholders for his removal as a director in the Annual General 
Meeting of the Company to be held in the month of December of 2014. State the procedure to be 
followed for the removal of Mr. Stubborn as a director and the right of Mr. Stubborn to defend his 
position. 
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Answer: 
Provision:[Relevant section 169 of the Companies Act, 2013 as follows] 

 It is a statutory right given to the shareholders to remove the director with ordinary resolution in 
any general meeting. 

 Therefore, any provision in any other document or act, e.g. AOA etc. will not restrict right given to 
shareholders’ u/s 169. 

 As the member have right and not the obligation to removal, disclosure of grounds of removal is 
not necessary. 

 The following person cannot be removed u/s 169 before expiry of terms of their office. 
1. The person appointed by CG u/s 242 as nominee director. 
2. Nominee Director appointed by financial institution under their respective statute. [For exam-

ple SBI have State Bank of India law for its governance.] 
3. The director appointed by principle of proportional representation u/s 163. 

 The director has right to make representation in writing and request that the copy of representation 
shall be sent to members, if the time permits to do the same: 

a. then company shall state in the notice that the director has made the representation; and 
b. copy of such representation shall be sent to every member of the company to whom no-

tice is sent. 

 If company fails to circulate representation due to insufficient time or for the company default then 
company shall allow the director to read it out in General Meeting in which he is to be removed. 

 If tribunal receives the application from the following person that the right of representation is 
abused to secure needless publicity, then tribunal will confiscate such right of representation from 
the director or the right to read out the same in general meeting: 

a. If application is made by company 
b. Application is made by any other person who claims that he is being aggrieved by such rep-

resentation. 

  If the Tribunal finds the right of representation is abused by director to secure the needless public-
ity, then the Tribunal may confiscate such right and Tribunal can also demand the cost incurred by 
company from the director to circulate such representation. 

 The special notice is required for the removal of the director or for his replacement. 

 For appointment of new director in place of director removed i.e. for the replacement sec 160 
shall be complied. 

 Notice u/s 115 is applicable in case of removal of director in sec 169; as well as in case of appoint-
ment of new director in sec 160. Such notice shall be given by lower of: 

(a) 1% of voting power holders; or 
(b) Member(s) holding Rs. 5,00,000 shares having voting powers. 

Explanation: 
As per the provision stated above the following provision shall be followed: 
i. A GM-OR is required for removal of directors [Section 169 (1)]. 

ii. For such meeting the special notice is required as stated above [Section 169 (2)]. 
iii. After sending the notice of meeting to members the notice shall also be sent to Mr. Stubborn & he 

will get the right to make representation. [Section 169 (3)] 
iv. Such a representation shall be circulated by company with members or it shall be read out in GM 

by Mr. Stubborn. 
v. If it is found that Mr. Stubborn is making the representation to abuse the needless publicity, then 

such representation shall be confiscated by tribunal on the basis of application made to it. 
Answer: 
Thus Mr. Stubborn and the company shall follow the above procedure. And Mr. Stubborn shall have 
the right to make representation for preventing himself from the removal. 
 

RTP13: (i) Mr. SDR, a shareholder in M/s JKP Ltd. holding ten equity shares of Rs. 10 each fully paid 
up wants to give a special notice to the company for removal of Mr. EDM, a Director of M/s JKP Ltd. 
without stating any reason in the notice. You are required to state as per the provisions of the Com-
panies Act, 2013 and/or any decided case law whether Mr. SDR is entitled to do so. 
(ii) Would your Answer be different, if Mr. EDM was a Director appointed by the Central Government 
under section 242 of the Companies Act, 2013? 
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(iii) Explain briefly the provisions of the Companies Act, 2013 relating to removal of a Director in case 
of receipt of an appropriate special notice by the company for this purpose. 

Answer: 
Provision:[Relevant section 169 of the Companies Act, 2013 as follows] 
I.  

 It is a statutory right given to the shareholders to remove the director with ordinary resolution in 
any general meeting. 

 Therefore, any provision in any other document or act, e.g. AOA etc. will not restrict right given to 
shareholders’ u/s 169. 

 As the member have right and not the obligation to removal, disclosure of grounds of removal is 
not necessary. 

 The following person cannot be removed u/s 169 before expiry of terms of their office. 
1. The person appointed by CG u/s 242 as nominee director. 
2. Nominee Director appointed by financial institution under their respective statute. [For example 

SBI have State Bank of India law for its governance.] 
3. The director appointed by principle of proportional representation u/s 163. 

 The special notice is required for the removal of the director or for his replacement. 

 For appointment of new director in place of director removed i.e. for the replacement sec 160 
shall be complied. 

 Notice u/s 115 is applicable in case of removal of director in sec 169; as well as in case of appoint-
ment of new director in sec 160. Such notice shall be given by lower of: 
a. 1% of voting power holders; or 
b. Member(s) holding Rs. 5,00,000 shares having voting powers. 

Case Law: 
LIC Vs Escorts Ltd 1986 59 Com Cases 548. The SC said that no reason for the removal of director is 
required. Irrespective of such reason the director will have right to make representation. 
Answer: 
Thus Mr. SDR has a right to give special notice for removal of director if he complies with the require-
ments of sec 115 as stated above. However, he need not give any reason for the same. 
Suggestion: 
I. However, the provisions of section 169 (1) and (2) must be read with the provisions of section 115 

which deal with resolutions requiring special notice and section 102 of the Companies Act, 2013 
which requires an explanatory statement to be annexed with every resolution passed in respect of 
a special business. 

II. According to section 169(1) of the Companies Act, 2013, the provisions relating to removal of di-
rectors are not applicable to the directors appointed by the Central Government under section 242 
of the said Act. Hence, in case Mr. EDM was a director appointed by the Central Government under 
the said section 242, Mr. SDR would not be entitled to give any special notice under section 169 for 
removal of director. 

III. On receipt of notice of a resolution to remove a director, the relevant provisions of the Companies 
Act, 2013 in this regard are as follows: 
a. The company has to forward a copy of the notice to the concerned director. [Section 169 (3)]. 
b. The concerned director, whether he is a member of the company or not, shall be entitled to be 

heard on the resolution at the meeting. [Section 169 (3)]. 
c. In case the concerned director makes any representation in writing of reasonable length and 

requests the company to notify the same to the members of the company, the fact of receiving 
the representation should be stated in the notice of the meeting and a copy should be circu-
lated to all the members of the company. [Section 169 (4)]. 

d. In case the representation received by the company is too late for inclusion in the notice or if 
there is an omission on the part of the company, the same should be read out at the meeting 
[Section 169(4)]. 

e. The company or the person who claims to be aggrieved may make an application to the Com-
pany Law Board seeking exemption from circulating or reading out the representation if the 
rights are sought to be abused to secure needless publicity for defamatory matter and the Com-
pany Law Board may pass an order granting such exemption. [Proviso to Section 169]. 
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N06: Mr. Adam, a 15% shareholder of a company and other shareholders have lost confidence in the 
Managing Director (MD) of the company. He is a director not liable to retire by rotation and was re-
appointed as Managing Director for 5 years w.e.f. 1.4.2005 in the last Annual General Meeting of 
the company. 
Mr. Adam seeks your advice to remove the MD after following the procedure laid down under the 
Companies Act, 2013. 
(a) Specify the steps to be taken by Mr. Adam and the Company in his behalf; 
(b) Draft a suitable resolution to be passed for removal of MD; 
(c) Is it necessary to state reasons to support the resolution for his removal? 

Answer: 
Provision:[Relevant section 169 of the Companies Act, 2013 as follows] 

 It is a statutory right given to the shareholders to remove the director with ordinary resolution in 
any general meeting. 

 Therefore any provision in any other document or act, e.g. AOA etc. will not restrict right given to 
shareholders u/s 169. 

 As the member have right and not the obligation to removal, disclosure of grounds of removal is 
not necessary. 

 The following person cannot be removed u/s 169 before expiry of terms of their office. 
1. The person appointed by CG u/s 242 as nominee director. 
2. Nominee Director appointed by financial institution under their respective statute. [for exam-

ple SBI have State Bank of India law for its governance.] 
3. The director appointed by principle of proportional representation u/s 163. 

 The special notice is required for the removal of the director or for his replacement. 

 For appointment of new director in place of director removed i.e. for the replacement sec 160 
shall be complied. 

 Notice u/s 115 is applicable in case of removal of director in sec 169; as well as in case of appoint-
ment of new director in sec 160. Such notice shall be given by lower of: 
c. 1% of voting power holders; or 
d. Member(s) holding Rs. 5,00,000 shares having voting powers. 

Case Law: 
LIC Vs Escorts Ltd 1986 59 Com Cases 548. The SC said that no reason for the removal of director is 
required. Irrespective of such reason the director will have right to make representation. 
Answer: 
Thus Mr. Adam has right to give special notice for removal of Managing Director if he complies with 
the requirements of sec 115 as stated above. However, he need not give any reason for the same. 
Draft Resolution: 
Type of Meeting: General Meeting 
Type of Resolution: Resolution by Majority / Ordinary Resolution 
RESOLVED that pursuant to the special notice under section 169 of the Companies Act, 2013, received 
from Mr. Adam a member of the Company, the resolution stated below be and is hereby included as 
an item of business in the agenda for the general meeting scheduled to be held on _______________". 
"RESOLVED FURTHER THAT pursuant to section 169 of the Companies Act, 2013, Mr. ______________ 
be and is hereby removed from his office as Managing director of the company. 
"RESOLVED FURTHER THAT (Name of the person(s) authorized) be and is hereby authorized to take 
such further steps as are required under section 169 of the Companies Act, 2013, in respect of this 
resolution and to send the notice of the general meeting with relevant explanatory statement as per 
the draft placed before the meeting and approved by the Board." 
 

PM: A company has in its Articles of Association provided for appointment of not less than 2/3 of 
the total number of its directors according to the principle of proportional representation. Can the 
directors so appointed be removed by the company in general meeting as per the provisions of the 
Companies Act, 2013? 

Answer: 
Provision: [Relevant section 163 & 169 of the Companies Act, 2013 as follows] 
Sec 163: Proportional Representation 
1. Provisions of this section have an overriding effect on entire Companies Act, 2013. 
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2. The AOA shall provide for adoption of method of PR. 
3. The method of PR can also be adopted in case of order by CG with regard to oppression and mis-

management. 
4. By any way if the company adopts the method of PR then it needs to appoint min 2/3 directors by 

this method compulsorily. 
5. The method of appointment can be as follows: 

a. Single transferable vote; 
b. Cumulative voting; 
c. Any other method. 

6. The appointment shall be made once in every 3 years. That means the tenure of directors appointed 
by PR shall be 3 years. 

7. Any casual vacancy caused at the place of director appointed by PR shall be filled as per section 
161(4). 

Sec 169: Provision for Removal of Director 
The following person cannot be removed u/s 169 before expiry of terms of their office. 
1. The person appointed by CG u/s 242 as nominee director. 
2. Nominee Director appointed by financial institution under their respective statute. [for example SBI 

have State Bank of India law for its governance.] 
3. The director appointed by principle of proportional representation u/s 163. 
Explanation: 
In the given case the AOA of the company provides for the method of the proportional representation. 
And min 2/3 directors shall be appointed according to the same. The provision is right in law. 
But the director appointed by proportional representation cannot be removed u/s 169 as given in the 
provision above. Thus the company cannot remove such director in the given case. 
Answer: 
Thus the director appointed by proportional representation cannot be removed u/s 169 in the given 
case even though AOA states so. The provision of such removal if made in the AOA it will be considered 
as void in law. 
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Chapter 2:  
Meeting of Board & Its Powers 
Sec 173 to Sec 195 

Sec 173: Meeting of Board & Its Notice 

Sec 174: Quorum & Adjournment 

Sec 175: Resolution by circulation 
PM: State the legal requirements to be complied with by a public company in respect of a Board 
Meeting. 
Examine with reference to the provisions of the Companies Act, 2013 whether notice of a Board Meeting 
is required to be sent to the following persons: 
(i)  Alternative Director; 
(ii) An interested Director; 
(iii) A Director who has expressed his inability to attend a particular Board Meeting; 
(iv) A Director who has gone abroad. 

Ans: 
Provision: [Relevant Section 173 of the Companies Act, 2013] 
Legal requirements to be complied with by a public company in respect of a Board Meeting: 
A. Frequency of meeting: Company shall conduct minimum 4 Board Meeting in a calendar year. The 

difference between the 2 consecutive BOD meeting can be maximum 120 days.  
B. Notice of meeting: Notice of every meeting of the Board of directors of a company shall be given in 

writing to every director for the time being in India, and at his usual address in India to every other 
director. 

C. Quorum for meetings: The quorum for a meeting of the Board of directors of a company shall be one-
third of its total strength (any fraction contained in that one-third being rounded off as one), or two 
directors, whichever is higher. 

D. Adjourned meeting: If a meeting of the Board could not be held for want of quorum, then, unless the 
articles otherwise provide, the meeting shall automatically stand adjourned till the same day in the 
next week, at the same time and place, or it that day is a public holiday, till the next succeeding day 
which is not a public holiday, at the same time and place. 

Notice of Board meeting: 
i. Alternate Director: Original director shall be absent from India for 3 months or more but less than 12 

months( a director absent from all BM held in 12 months with notice need to vacate office u/s 167) 
and an alternate director has been appointed in his place under Section 161(2), the notice should be 
served to the alternate director as well as on the original director who is outside India for the time 
being although there is no legal precedence in this regard, it would be a prudent practice on strictly 
construing Section 173. 

ii. An Interested Director: Notice must be given to a director even though he is precluded from voting at 
the meeting on the business to be transacted [John Shaw & Sons (Salford) Ltd. v Peter Shaw & John 
Shaw [1935] 2 KB 1132]. 

iii. A Director who has expressed his inability to attend a particular Board Meeting: If a director states 
that he will not be able to attend the next Board meeting, notice must be given to that director also. 
[Re Portuguese Consolidated Coffee Mines Steels Case 42 Ch. D. 160]. 

iv. A Director who has gone abroad: A director is entitled to a notice even though he is outside India 
provided he has made sufficient arrangement with the company for sending such notice to him. The 
right to receive notice cannot be waived. [H.M. Ebrahim Sait v. South Indian Industrial Ltd., (1938) 8 
Com Cases 308: AIR 1938 Mad 962 and Young v. Ladies Imperial Club, (1920) All ER Rep 223 (CA)]. 

M14: Mutual Distrust Private Limited has two shareholders namely A and B holding 51% and 49% 
respectively. Both are working as directors. Due to differences between them, A decides to hold a board 
meeting on 30th April, 2014 but the same could not be held due to non-co-operation from B and lack of 
quorum. Advice A about the steps that can be taken under the Companies Act, 2013 to resolve the 
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matter. 

Ans: 
Provision: [Relevant Section 173 of the Companies Act, 2013] 
There are two shareholders in Mutual Distrust Private Limited, A (holding 51% shares) and B (holding 49% 
shares). They are also the only directors of the company. There are differences between the two. A held a 
Board meeting but B did not attend the Board meeting. Thus, the meeting could not be held due to non-co-
operation from B and lack of quorum. 
If a meeting of the Board could not be held for want of quorum, then, unless the Articles provide 
otherwise, the meeting automatically stands adjourned by virtue of Section 174 of the Companies Act, 
2013, till the same day in the next week, at the same time and place. And if that “same day” is a public 
holiday, then the meeting stands adjourned till the next succeeding day, which is not a public holiday, at 
the same time and place. 
However, due to differences between the two there is no guarantee as to whether B will attend the next 
meetings also or not. According to section 173 of the Companies Act, 2013, if for any reason it is 
impracticable to hold a meeting of the company, other than an Annual General Meeting, in any manner in 
which the meetings of the company may be called, or to hold or conduct the meeting of the company in 
the manner prescribed by the Companies Act, 2013, or the Articles, the Company Law Board may, either on 
its own motion or on the application of any director of the company, or of any member of the company 
who would be entitled to vote at the meeting- 
(a) order a meeting of the company to be called, held or conducted in such a manner as the Company Law 

Board thinks fit, and 
(b) give such directions as the Company Law Board thinks fit for the conduct of the meeting. [Opera 

Photographic Ltd., Re, 1989 BCLC 763, HR Paul & Sons Ltd, (1973)] 
A meeting called but not held due to want of quorum is valid conduct of meeting. 

N15: Elaborate the provisions of the Companies Act, 2013 regarding Notice of Board Meeting.  Draft a 
notice for the first meeting of the Board of Directors of India Timber Ltd. 

Ans: 
Provision: [Relevant Section 173 of the Companies Act, 2013] 
1. Notice of Board Meeting: Notice of Board Meeting is required pursuant to Section 173(3) of the 

Companies Act, 2013.  According to this section, a meeting of the Board shall be called by giving not less 
than seven days’ notice in writing to every director at his address registered with the company and such 
notice shall be sent by hand delivery or by post or by electronic means.  

2. Further, a meeting of the Board may be called at shorter notice to transact urgent business subject to 
the condition that at least one independent director, if any, shall be present at the meeting.  

3. In case of absence of independent directors from such a meeting of the Board, decisions taken at such a 
meeting shall be circulated to all the directors and shall be final only on ratification thereof by at least 
one independent director, if any.  

4. The Companies (Meetings of Board and its Powers) Rules, 2014, further provides that the notice of the 
meeting shall inform the directors regarding the option available to them to participate through video 
conferencing mode or other audio visual means, and shall provide all the necessary information to 
enable the directors to participate through video conferencing mode or other audio visual means. On 
receiving such a notice, a director intending to participate through video conferencing or audio visual 
means shall communicate his intention to the Chairperson or the company secretary of the company.  
He shall give prior intimation to the effect sufficiently in advance so that the company is able to make 
suitable arrangements in this behalf. 

5. If the director does not give any intimation of his intention to participate that he wants to participate 
through the electronic mode, it shall be assumed that the director shall attend the meeting in person.  

6. As per section 173(4) of the Companies Act, 2013, every officer of the company whose duty is to give 
notice under this section and who fails to do so shall be liable to a penalty of Rs. 25,000.  

Draft Notice  
India Timber Limited  
Address: __________  
 _________________  
       Dated_____________  
To    



Chap 2: Meeting of Board & Its Powers 

© CA Darshan D. Khare 2.3 

Mr.________________  
Address: __________  
___________________ (each director to be addressed individually)  
Dear Sir,  
Notice is hereby given that first meeting of the Board of Directors will be held at the registered office of the 
company at……….(address)………..(place) on…..(day), the ..............(date) at……………….AM/PM.  
 You are requested to make it convenient to attend the meeting.  An option is also available to you to 
participate in the Board Meeting through video conferencing or audio visual means.  Kindly communicate 
your preference in this regard.   
A copy of the agenda of the meeting is enclosed for your perusal.  
Yours faithfully,  
For India Timber Ltd.   
(Secretary)  
Encl: A copy of agenda of the meeting. 

M16: What are the conditions to be fulfilled for calling meetings at shorter notice than as prescribed by 
Companies Act, 2013.  One of the directors, a senior professional, objected to receiving the notice by e-
mail.  Advise him. 

Ans: 
Provision: [Relevant Section 173 of the Companies Act, 2013] 
NOTICE OF THE BOARD MEETING & CONDITION TO CALL MEETING AT SHORTER NOTICE - In terms of the 
proviso to Section 173(3) of the Companies Act, 2013 a meeting of the Board may be called at shorter 
notice to transact urgent business subject to the condition that at least one independent director, if any, 
shall be present at the meeting. In case of absence of independent directors from such a meeting of the 
Board, decisions taken at such a meeting shall be circulated to all the directors and shall be final only on 
ratification thereof by at least one independent director, if any. No exception is made for any class or 
classes of companies.  
Explanation: 
Under Section 173 (3) a meeting of the Board shall be called by giving not less than 7 days’ notice in writing 
to every director at his address registered with the company and such notice shall be sent by hand delivery 
or by post or by electronic means. Notice through electronic mode is allowed. 
Answer: 
 Hence the senior Director objections to receiving the notice by email are not sustainable. 

N16: Seafood Limited, a public limited company was incorporated on 1st April, 2015. The company has 
conducted four Board meetings during the financial year 2015-16 i.e. on 6th April, 2015, 28th August, 
2015, 30th September, 2015 and 30th March, 2016.  
(i) Has the company contravened the provisions of the Companies Act, 2013 in respect of the conduct of 

the meetings?  
(ii) Will your answer differ if the company was incorporated under Section 8 of the Companies Act, 2013? 

Ans: 
Provision: [Relevant Section 173 of the Companies Act, 2013] 
Board Meeting: Section 173(1) of the Companies Act, 2013 provides for the holding of the Board meetings. 
According to the section, every company shall hold the first meeting of the Board of Directors within 30 
days of the date of its Incorporation and with respect to the subsequent board meetings, every company 
shall hold minimum of 4 meetings every year provided that the gap between two consecutive board 
meetings shall not be more than 120 days.  
However, the Central Government vide its Notification G.S.R. 466(E) dated 5th June 2015, notified that 
section 173(1) shall apply to the company formed under section 8 of the Companies Act, 2013 only to the 
extent that the Board of Directors, of such companies shall hold at least one meeting within every six 
calendar months.  
Explanation & Answer: 
As per the given facts, Seafood Ltd. was incorporated on 1st April, 2015 and conducted four Board meetings 
during the financial year 2015-16 on 6th April, 2015, 28th August, 2015, 30th September 2015 and 30th March 
2016.  
 Considering the above provisions in the given situations-  

(i) Company has contravened the above provisions of the Companies Act, 2013 in respect of the 
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conduct of the subsequent board meetings. The gap between two consecutive board meetings i.e. 
the meeting held on 6th April, 2015 and 28th August, 2015 is 143 days which is more than 120 days 
and similarly the gap between the meetings held on 30th September 2015 and 30th March 2016 is 
181 days which is again more than 120 days.   

(ii) In the case of company incorporated under section 8 of the Companies Act, 2013, since the board 
meetings have been conducted within 6 calendar months, so there is no contravention of the 
provision related to holding of board meetings. 

M17: 17th Board meeting of Jai Entertainment Ltd. was held at its registered office situated at B-17, 
Industrial Area, Suncity. While discussing the matter of appointment of Mr. Kaabil as Managing Director 
of the company, certain defamatory remarks were made by Mr. X, one of the directors. The draft 
minutes submitted by the Company Secretary also incorporated the indecent remarks of Mr. X. The 
chairman wants to remove those undesirable remarks from the minutes. Can he do so? 

Ans: 
Provision: [Relevant Section 173 & 118 of the Companies Act, 2013] 
The minutes of a meeting are a written record of the business transacted; decisions and resolutions arrived 
at the meeting. Section 118 of the Companies Act, 2013, deals with Minutes of Proceedings of General 
Meeting, Meetings of Board of Directors and Other Meetings and Resolutions Passed by Postal Ballot. The 
section provides certain exemptions to matters from inclusion in the minutes. 
Exemptions from inclusion in minutes of the meeting: There shall not be included in the minutes, any 
matter which, in the opinion of the Chairman of the meeting, - 
(a) is or could reasonably be regarded as defamatory of any person; or 
(b) is irrelevant or immaterial to the proceedings; or 
(c) is detrimental to the interests of the company. 

Absolute discretion of chairman: The Chairman shall exercise absolute discretion in regard to the inclusion 
or non-inclusion of any matter in the minutes on the grounds as specified above. 
Hence, the Chairman can exercise his discretion of not including the undesirable remarks from the minute 
of the 17th Board meeting of Jai Entertainment Ltd. 

M17: Draft the minutes of above referred meeting containing the matter regarding appointment of 
Managing Director in addition to the usual items. 

Ans: 
Draft Minutes 
Minutes of 17th meeting of the Board of Directors of Jai Entertainment Limited held on ______________ 
the ________ 2017, at B-17, Industrial Area, Suncity. 
Present: 
1.____________ Chairman 
2. ____________ Director 
3. ____________ Director 
In attendance Secretary 
Item No. 1: Leave of Absence 
Leave of absence was granted to ___________ Director. 
Item No. 2: Confirmation of minutes of the 16th Board meeting: 
The minutes of the 16th meeting of the Board of Directors held on ___________ were considered and 
confirmed. 
Item No. 3: Appointment of Managing Director: 
The Board noted the appointment of Mr. Kaabil, director of the company as the Managing Director of the 
company. In this connection, the following resolutions were passed: 
“Resolved that Mr. Kaabil who fulfils the conditions specified in Parts I and II of Schedule V to the 
Companies Act, 2013, be and is here by appointed as the Managing Director of the company for a period of 
five years effective from _________ and that he may be paid remuneration by way of salary, commission 
and perquisites in accordance with Part II of Schedule V to the Act. Resolved further that the Secretary of 
the Company be and is hereby directed to file the necessary returns with the registrar of Companies and to 
do all acts and things as may be necessary in this connection.” 
Item No. 4: Next Board Meeting: 
The next meeting of the Board will be held on ________the __________20____ at the registered office of 
the company. The meeting ended with a vote of thanks to the chair. 
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M17: The Chairman of Evergreen Limited convened a board meeting and two weeks’ notice was served 
on all directors of the company. Two of the independent directors on the board objected on the grounds 
that no proper agenda for the meeting was circulated. 

Ans: 
Provision: [Relevant Section 173 of the Companies Act, 2013] 
According to section 173 (3) of the Companies Act, 2013, a meeting of the Board shall be called by giving 
not less than 7 days’ notice in writing to every director at his address registered with the company and such 
notice shall be sent by hand delivery or by post or by electronic means. 
Explanation: 
According to the question, two of the independent directors on the Board have objected on the grounds 
that no proper agenda for the meeting was circulated. 
The Companies Act, 2013 does not specifically provide for sending agenda along with the notice of the 
meeting. However, generally as a good secretarial practice, the notice is accompanied with the agenda of 
the meeting.  
Answer: 
Thus, the contention of the independent directors objecting on the grounds that no agenda for the meeting 
was circulated does not hold good. 
Further, the Chairman of Evergreen Limited has convened the Board meeting by serving a two Weeks’s 
notice (i.e. more than 7 days). Hence, the meeting shall be valid. 

M12: In the course of administration of the affairs of a limited company, Chairman of the Board of 
directors came across a matter which required the approval by way of a board resolution. In the 
prevailing circumstances, it is not possible to convene and hold a Board meeting. The chairman 
approaches you to advise him of the way and the relevant procedure to obtain such approval without 
holding the Board meeting. Advise the chairman, taking into account the relevant provisions of the 
Companies Act, 2013. 

Ans: 
Provision: [Relevant Section 175 of the Companies Act, 2013] 
Passing of Resolution by Circulation: As per the provisions of the Companies Act, 2013, several Board 
Resolutions are required in course of carrying on the affairs of a limited company. But it may sometimes so 
happen that a Board Meeting cannot be held. 
To meet such eventualities, the Companies Act, 2013 contains the solution in section 175. According to this 
section, the board resolution can be passed by way of circulation. It may however be noted that the matter 
listed in the provisions of section 179 and other sections requiring passing of resolution at the board 
meetings only cannot be passed by way of circulation and can be passed only at the Board Meeting. The 
Chairman of the company is advised that the approval in the form of a Board Resolution may be obtained 
by way of passing the relevant resolution by circulation if the matter is not covered by the barring sections 
of the said Act. 
The procedure to be adopted for the purpose shall be as follows: 
(i) Send the draft of the resolution in duplicate together with the necessary papers, if any, to all the 

directors then in India. It is to be ensured that the number of such directors is not less than the 
directors required to form the quorum for a Board meeting. 

(ii) Send the draft of the resolution in duplicate together with the necessary papers, if any, to all other 
directors at their usual address in India. 

(iii) Obtain one copy of the draft resolution duly signed by the directors, whether approving the 
resolution or disapproving the same. It may be noted that the resolution shall be deemed to be 
passed by the Board if all the directors then in India or majority of all directors as are entitled to vote 
on the matter approve the resolution by signing one copy and returning the same to the company. 

(iv) The resolution passed by circulation shall be placed before the next Board Meeting for confirmation. 
The resolution shall be recorded in the minutes of the next Board Meeting. 

 

M16: The Board of Directors of RPS Limited decides to pass a resolution by circulation for allotment of 
1,000 equity shares to Mr. A. Draft a specimen Board Resolution to be passed by circulation for this 
purpose. 

Ans: 
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Provision: [Relevant Section 175 of the Companies Act, 2013] 
Specimen Board Resolution – Passed by circulation  
RPS Limited______ (Place)  
To  
Mr. X (Director) (Address in India only)  
Dear Sir, The following resolution which is intended to be passed as a resolution by circulation as provided 
in Section 175 of the Companies Act, 2013 is circulated herewith as per the provisions of the said section. If 
only you are Not Interested in the resolution, you may please indicate by appending your signature in the 
space provided beneath the resolution appearing herein below as a separate perforated slip, if you are in 
favour or against the said resolution. The perforated slip may please be returned if and when signed within 
seven days of this letter. However, it need not be returned if you are interested in the resolution.  
Yours Faithfully,  
(Secretary)  
RESOLUTION:  
RPS Limited  
Resolution by circulation passed by directors as per circulation effected from ………………. 
Resolved that 1,000 equity shares in the company be and hereby allotted to Mr. A. 202, Kher Gali, Sher 
Mark, Ludhiana, Punjab from whom full amount has been received. It is further resolved that necessary 
return of allotment be filed in the office of the ROC under the signature of Mr. Y, a Director.  
For/Against  
Signature 

Sec 176: Defects in appointment of director not to invalidate actions taken  
PM: State whether the acts done by the Board meeting be invalid if it was found afterwards that there 
was some defect in the appointment of directors or any person acting as a director? 

Ans: 
Provision: [Relevant section 176 of the Companies Act, 2013 as follows] 
If the appointment of the director is irregular or disqualified or defective and the fact is not known to the 
company and the appointment is made in the good faith; then all the acts done by director will be 
considered to be valid till the date the defect comes to the knowledge of the company. 
Any acts done by director after such notice of defect or disqualification or irregularity to company will be 
invalid in law. 
The Company makes the contract with the third parties. In such situation the contracts are made by BOD of 
the company or by any specific director of the company. In such situation if the internal requirements 
regarding the contracts are not fulfilled then contract will be void. But the Doctrine of Indoor Management 
gives the protection to 3rd party because the 3rd party need not be aware of internal irregularities for 
execution of such contract. (Royal British Bank v Turquand).  
The section does not validate those acts which are defective in itself. For example: 
a. Forgery & Incompetent acts. Like a 3rd party dealing with company on basis of forged documents by 

director is invalid. [Bhagirath Spinning & Wvg. Co. Vs Balaji Bhavaani Pawar AIR 1930 BOM 267; 
South London Grayhound Race Courses Vs Wake 1931 1 Ch 496] 

b. Illegal Acts cannot be made valid. 
c. Ultra Virus acts will be invalid. 
d. The acts which are done with the knowledge of defect. [Case will be depending on facts and evidences 

produced about knowledge of the defect.] 

PM: Mr. MTP was appointed as a director at the Annual General Meeting of a limited company held on 
30th September, 2013 and he carried on his duties and functions as a director. In the month of August, 
2014, it was found out that there were certain irregularities in his appointment and on 31st August, 2014, 
his appointment was declared invalid. But Mr. MTP continued to act as director even after 31st August, 
2014 You are required to state, with reference to the provisions of the Companies Act, 2013, whether the 
acts done by Mr. MTP are valid and binding upon the company? 

Ans: 
Provision: [Relevant section 176 of the Companies Act, 2013 as follows] 
If the appointment of the director is irregular or disqualified or defective and the fact is not known to the 
company and the appointment is made in the good faith; then all the acts done by director will be 
considered to be valid till the date the defect comes to the knowledge of the company. 
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Any acts done by director after such notice of defect or disqualification or irregularity to company will be 
invalid in law. (Royal British Bank v Turquand).  
The section does not validate those acts which are defective in itself. For example: 
e. Forgery & Incompetent acts. Like a 3rd party dealing with company on basis of forged documents by 

director is invalid. [Bhagirath Spinning & Wvg. Co. Vs Balaji Bhavaani Pawar AIR 1930 BOM 267; 
South London Grayhound Race Courses Vs Wake 1931 1 Ch 496] 

f. Illegal Acts cannot be made valid. 
g. Ultra Virus acts will be invalid. 
h. The acts which are done with the knowledge of defect. [Case will be depending on facts and evidences 

produced about knowledge of the defect.] 
Explanation: 
In the given case the director i.e. Mr. MTP is appointed defectively on 30 Sept 2013 and he worked till 31 
Aug 2014. At the time the company came to know that the appointment of the director was defective in 
law. Now all the acts done by the director of the company from 30 Sept 2013 to 31 Aug 2014 will be valid in 
law. And the acts done after such defect will be invalid in law. 
Answer: 
Thus acts done by Mr. MTP are valid in law till the defect is shown to the company. And the same acts are 
binding on the company. The acts done by Mr. MTP after 31st August, 2014 shall be deemed to be invalid 
and not binding upon the Company. 
Suggestion: 
In the above case if Mr. MTP have done any illegal or ultra-virus acts then it will not be valid in law. 

RTP14:Mr. Swastik was appointed as a director at the Annual General Meeting of Bhanu Textiles Limited 
held on 30th September, 2013 and he carried on his duties and functions as a director. In the month of 
August, 2014, it was found out that there were certain irregularities in his appointment and on 31st 

August, 2014, his appointment was declared invalid. But Mr. Swastik continued to act as director even 
after 31st August, 2014. You are required to state, with reference to the provisions of the Companies Act, 
2013, whether the acts done by Mr. Swastik are valid and binding upon the company? 

Ans: 
Provision: [Relevant section 176 of the Companies Act, 2013 as follows] 
In accordance with the provisions of the Companies Act, 2013 as contained in section 176, acts done by a 
person as a director shall be valid, notwithstanding that it may afterwards be discovered that his 
appointment was invalid by reason of any defect or disqualification or had terminated by virtue of any 
provision contained in this Act or in the articles.  
Any acts done by director after such notice of defect or disqualification or irregularity to company will be 
invalid in law. (Royal British Bank v Turquand). 
The Proviso to section 176 of the Companies Act, 2013, further provides that nothing in this section shall be 
deemed to give validity to acts done by a director after his appointment has been shown to the company to 
be invalid or to have terminated. 
In view of the provision of section 176 of the Companies Act, 2013, the acts done by Mr. Swastik prior to 
31st

 August, 2014 are to be treated as valid and binding on Bhanu Textiles Limited. 
However, in view of the Proviso to section 176 of the Companies Act, 2013, the acts done by Mr. Swastik 
after 31st

 August, 2014 shall be deemed to be invalid and not binding upon Bhanu Textiles Limited. 

Sec 177: Audit Committee 
M12: Explain briefly the provisions of the Companies Act, 2013 regarding constitution of "Audit 
Committee". MNC Ltd. constituted an audit committee as required by the said Act. The committee in its 
report dated 30th April 2012 has pointed out various irregularities in the financial transactions entered 
into by the company. The management of the company does not agree with the contents of the audit 
committee report. Explain the action that can be taken in this regard. 

Ans: 
Provision: [Relevant Section 177 of the Companies Act, 2013] 
Constitution of Audit Committee: 
1) As per Section 177(1) of the Companies Act, 2013 the Board of Directors of every listed public company 
and such other class or classes of companies, as may be prescribed, shall constitute an Audit Committee. 
2) Rule 6 of the Companies (Meetings of Board and its Powers) Rules, 2014 provides that the Board of 
directors of every listed public company and a company covered under rule 4 of the Companies 
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(Appointment and Qualification of Directors) Rules, 2014 shall constitute an ‘Audit Committee’ and a 
'Nomination and Remuneration Committee of the Board’. 
Companies prescribed under Rule 4 of the Companies (Appointment and Qualification of Directors) Rules, 
2014, are: 
1) The Public Companies having paid up share capital of Rs. 10 crore or more; or 
2) The Public Companies having turnover of Rs.100 crore or more; or 
3) The Public Companies which have, in aggregate, outstanding loans, debentures and deposits, exceeding ` 
50 crore. 
As per Sec. 177(2) the Audit Committee shall consist of a minimum of 3 directors with independent 
directors forming a majority. Majority of members of Audit Committee including its Chairperson shall be 
persons with ability to read and understand the financial statement. 
Action on irregularities pointed by the Audit Committee: 
The recommendations of the Audit Committee are binding on the Board to take appropriate corrective 
actions. Sec. 177(5) of the Companies Act, 2013 provides that in case the Board of Director refuses to 
accept the recommendations of the Audit Committee, it bound to disclose the same with the reasons for 
non-acceptance, in its report to the members of the company under section 134(3) which relates to the 
Directors Report on Financial Statements to the members of the company. 
 

M16: R Ltd. wants to constitute an Audit Committee.  Draft a board resolution covering the following 
matters [compliance with Companies Act, 2013 to be ensured].  
  (1) Member of the Audit Committee  
  (2) Chairman of the Audit Committee  
  (3) Any 2 functions of the said Committee  
(ii) What would be the minimum likely turnover or capital of this company?  
(iii) What is the role of the Audit Committee vis a vis the statutory auditor when the company wishes to 
engage them to perform certain engagements not restricted under Section 144? 

Ans: 
Provision: [Relevant Section 177 of the Companies Act, 2013] 
AUDIT COMMITTEE – BOARD’S RESOLUTION:   
“Resolved that pursuant to Section 177 of the Companies Act, 2013 an Audit Committee consisting of the 
following Directors be and is hereby constituted.   

1. Mr. ---- Independent Director  
2. Mr. ---- Independent Director   
3. Mr. ---- Independent Director   
4. Mr. ---- Independent Director  
5. Mr. ---- Managing Director.   
6. Mr. ---- Chief Financial Officer”  

“Further resolved that the Chairman of the Audit Committee shall be elected by its members from amongst 
themselves and shall be an independent director.  
“Further resolved that the quorum for a meeting of the Audit committee shall be three directors (other 
than the Managing Director), out of which at least two must be independent directors”.  
“Resolved further that the Audit Committee shall perform all the functions as laid down in section 177(4) of 
the Companies Act, 2013 including but not limited to:  

a. Make the recommendation for appointment, remuneration and terms of appointment of the 
auditors of the company;  

b. Review and monitor the independence and performance of auditors of the company and the 
effectiveness of the audit process”.  

Further resolved that the Audit Committee shall review the quarterly and annual financial statements and 
submit the same to the Board with its recommendations if any”. 
Rule 6 of the Companies (Meetings of Board and its Powers) Rules, 2014 have prescribed that the following 
classes of companies shall constitute Audit Committee:  
(a) all public companies with a paid up capital of Rs. 10 crore rupees or more;  
(b) all public companies having turnover of Rs. 100 crore rupees or more;  
(c) all public companies, having in aggregate, outstanding loans or borrowings or debentures or deposits 

exceeding Rs. 50 crore rupees or more.  
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Hence, in the present question, the likely turnover shall be Rs. 100 crore or more or capital shall be Rs. 10 
crore or more. 
Role of Audit Committee: 
As per Sec. 177(4) of the Companies Act, 2013, every Audit Committee shall act in accordance with the 
terms of reference specified in writing by the Board which shall, inter alia, include: 

ii) the recommendation for appointment, remuneration and terms of appointment of auditors; 
iii) review and monitor the auditor's independence and performance, and effectiveness of audit 

process; 
iv) examination of the financial statement and the auditors’ report thereon; 

According to section 177(5), the Audit Committee is empowered to:  
(1) Call for the comments of the auditors about:  

(A) internal control systems,  
(B) the scope of audit, including the observations of the auditors,  
(C) review of financial statement before their submission to the Board,  

(2) Discuss any related issues with the internal and statutory auditors and the management of the 
company. 

Audit committee shall recommend the auditor not to give financial services of Section 144 or else he will be 
disqualified under section 144 sub section (3) Clause (i). 

M16: Referring to the provisions of the Companies Act, 2013, examine the following:  
XYZ Limited, a listed company has constituted an audit committee consisting of five members out of 
whom two are independent directors. Subsequently, the company increased the composition of audit 
committee to six members with three independent directors. 

Ans: 
Provision: [Relevant Section 177 of the Companies Act, 2013] 
Composition of Audit Committee: As per Section 177(2) of the Companies Act, 2013, the audit committee 
shall consist of a minimum of three directors with independent directors forming a majority.  
Explanation: 
In the given instance, XYZ Ltd. a listed company constituted an Audit committee consisting of 5 members 
out of which 2 are independent directors. Subsequently company increased the composition of audit 
committee to 6 members with three Independent directors. Four Independent directors are required for 
majority. 
Answer: 
Thus, according to the above provision the compliance with respect to the composition of audit committee 
with an independent directors forming a majority is not valid. 

Sec 178: Formation of Nomination and Remuneration Committee 
M15: Referring to the provisions of the Companies Act, 2013 answer the following: 
a. Which companies are required to constitute the ‘Nomination and Remuneration Committee’? 
b. What is the composition of the above Committee? 

Ans: 
Provision: [Relevant Section 178 of the Companies Act, 2013] 
(A) Formation of Nomination and Remuneration Committee: A Nomination and Remuneration Committee 

shall be constituted by the Board of Directors of:  
(a) Every listed Public company and  
(b) Such other class or classes of companies as may be provided. The Companies (Meetings of Board 

and its powers) Rules, 2014, has prescribed the following classes of companies that shall constitute 
Nomination and Remuneration Committee of the Board :  

(1) All public companies with a paid up capital of 10 crore rupees or more;  
(2) All public companies having a turnover of one hundred crore rupees or more;  
(3) All public companies, having in aggregate, outstanding loans or borrowings or debentures or 

deposits exceeding fifty crore rupees or more.  
Explanation – The paid up share capital or turnover or outstanding loans, or borrowings or debentures or 
deposits, as the case may be, as existing on the date of last audited Financial Statements shall be taken into 
account for the purposes of this rule.  
(B) Composition of Nomination and Remuneration Committee:  

(a) This committee shall consist of 3 or more non-executive directors out of which not less than one-
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half shall be independent directors.  
(b) The Chairman (whether executive or non-executive) of the company shall not chair such a 

committee. However, he may be appointed as a member to the committee. 
(c) The chairperson or in his absence, any other member of the committee authorized by him in this 

behalf shall attend the general meetings of the company. 

Sec 179: Powers of Board 
N15: One of the Objects Clauses of the Memorandum of Association of Info Company Limited conferred 
upon the company power to sell its undertaking to another company with identical objects.  Company’s 
Articles also conferred upon the directors whereby power was conferred upon them to sell or otherwise 
deal with the property of the company.  At an Extraordinary General Meeting of the company, members 
passed an ordinary resolution for the sale of its assets on certain terms and authorized the directors to 
carry out the sale.  Directors refused to comply with the wishes of the members where upon it was 
contended on behalf of the members that they were the principals and directors being their agents, were 
bound to give effect to their (members) decisions.  
Examining the provisions of the Companies Act, 2013, answer the following:  Whether the contention of 
members against the non-compliance of members decision by the directors is tenable?  
Whether it is possible for the members usurp the powers which by the Articles are vested in the directors 
by passing a resolution in the general meeting? 

Ans: 
Provision: [Relevant Section 179 & 180 of the Companies Act, 2013] 
a. Powers of Board: In accordance with the provisions of the Companies Act, 2013, as contained under 

Section 179(1), the Board of Directors of a company shall be entitled to exercise all such powers and to 
do all such acts and things, as the company is authorized to exercise. Provided that in exercising such 
power or doing such act or thing, the Board shall be subject to the provisions contained in that behalf 
in this Act, or in the memorandum or articles, or in any regulations not inconsistent therewith and duly 
made there under including regulations made by the company in general meeting. Provided further 
that the Board shall not exercise any power or do any act or thing which is directed or required, 
whether under this Act or by the members or articles of the company or otherwise to be exercised or 
done by the company in general meeting.  

b. Section 180 (1) of the Companies Act, 2013, provides that the powers of the Board of Directors of a 
company which can be exercised only with the consent of the company by a special resolution.  Clause 
(a) of Section 180 (1) defines one such power as the power to sell, lease or otherwise dispose of the 
whole or substantially the whole of the undertaking of the company or where the company owns more 
than one undertaking of the whole or substantially the whole or any of such undertakings. The BOD 
selling the whole or substantially whole undertaking without the approval of the company by GM-SR 
will be considered as clear case of mismanagement. (Malyalam Plantations India Ltd). Therefore, the 
sale of the undertaking of a company can be made by the Board of Directors only with the consent of 
members of the company accorded vide a special resolution.   

c. Even if the power is given to the Board by the memorandum and articles of the company, the sale of 
the undertaking must be approved by the shareholders in general meeting by passing a special 
resolution.  Therefore, the correct procedure to be followed is for the Board to approve the sale of the 
undertaking clearly specifying the terms of such sale and then convene a general meeting of members 
to have the proposal approved by a special resolution.  

Explanation & Answer: 
 In the given case, the procedure followed is completely incorrect and violative of the provisions of the Act. 
The shareholders cannot on their own make out a proposal of sale and pass an ordinary resolution to 
implement it through the directors.  
 The contention of the shareholders is incorrect in the first place as it is not within their authority to 
approve a proposal independently of the Board of Directors.  It is for the Board to approve a proposal of 
sale of the undertaking and then get the members to approve it by a special resolution. Accordingly the 
contention of the members that they were the principals and directors being their agents were bound to 
give effect to the decisions of the members is not correct.  
 Further, in exercising their powers the directors do not act as agent for the majority of members or even 
all the members.  The members therefore, cannot by resolution passed by a majority or even unanimously 
supersede the powers of directors or instruct them how they shall exercise their powers. The shareholders 



Chap 2: Meeting of Board & Its Powers 

© CA Darshan D. Khare 2.11 

have, however, the power to alter the Articles of Association of the company in the manner they like 
subject to the provisions of the Companies Act, 2013. 
 

Sec 180: Restrictions on powers of Board 
RTP12: The Balance Sheet of International Operators Ltd as at 31-03-2011 disclose the following position 
(Rs. In crores) 
Share Capital: Rs. 100 
Reserve & Surplus: Rs. 300 
Secured Loans: Rs. 150 
Unsecured Loans: Rs. 100 
Current Liabilities: Rs. 70 
Mr. X, the Managing Director of the company approaches the Royal Bank for a secured loan of Rs. 600 
crores to finance the new projects to be taken up shortly. The Bank seeks your advice whether it can 
grant the loan of Rs. 600 crores on the application of Mr. X. Advise the Royal Bank having regard to the 
provisions of the Companies Act, 2013. 

Ans: 
Provision: [Relevant Section 179 & 180 of the Companies Act, 2013] 
Powers of directors related to borrowing funds by the company: 
The management of Royal Bank should be aware of the provisions of Sections 179 and 180 of the 
Companies Act, 2013, which govern the powers of directors in the matter of borrowing funds by the 
company. According to Section 179, the Board of Directors of International Operators Ltd. can exercise the 
borrowings by passing a resolution at a duly convened meeting of the Board of Directors. However, under 
Section 180, the Board of Directors of a public company cannot, except with the consent of the members of 
the company in general meeting (Special Resolution) borrow moneys, where the moneys to be borrowed 
together with the moneys already borrowed by the company, exceeds the aggregate of the paid up capital 
of the company and its free reserves. 
Explanation & Answer: 
In the given case, the aggregate of paid up share capital, free reserves and securities premium account 
comes to Rs. 400 crores (Rs. 100 crores + 300 crores). The company has already borrowed Rs.250 crores 
(Rs. 50 crores + Rs. 100 crores). It has been assumed that the secured loans of Rs.150 crores and unsecured 
loans of Rs. 100 crores are not temporary loans. Current liabilities shall not be included in the amount 
already borrowed. Thus the board is entitled to borrow Rs. 150 crore only without obtaining the consent of 
the company by way of a special resolution. 
The aggregate of the amount already borrowed (Rs. 250 crore) and amount proposed to be borrowed (Rs.  
600 crore) would exceed the aggregate of paid up share capital, free reserve and securities premium 
account to (Rs. 400 crores). Therefore the Board is entitled to borrow Rs. 600 Crore only after obtaining the 
consent of the company by way of special resolution. 
 

Sec 181: Company to Contribute to Bona-fide and Charitable funds  
N17: M/s Jai Industries Ltd. Earned Net profit for the last 3 years as under:

During FY 16-17, the Board of Company contributed to Charitable 
Fund Rs. 1.25 Crores in July, 2016. Again in January 2017, Board passed resolution to contribute another 
Charitable Fund Rs. 1 crore. Decide the validity of the decision of the Board on both occasions with 
reference to provisions of the Companies Act, 2013. 

Ans: 
Provision: [Relevant Section 181 of the Companies Act, 2013] 
The Board of Directors of a company may contribute to bona fide charitable and other funds. 
Prior permission of the company in general meeting shall be required for such contribution in case any 
amount the aggregate of which, in any financial year, exceeds five per cent of its average net profits for the 
three immediately preceding financial years. 
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Explanation & Answer: 
In the instant case, the average Net Profit of M/s Jai Industries Limited in the three immediately preceding 
financial years (2013-14, 2014-15 and 2015-16) is 40 Crores [30+40+50/3]. 
Thus, if M/s Jai Industries Limited wants to contribute more than Rs. 2 crores [40 crores * 5%] in Charitable 
fund, it has to take the prior permission of the company in general meeting. 
In July 2016, the Board of Directors of M/s Jai Industries Limited contributed to a Charitable Fund Rs. 1.25 
crores. This contribution is within the limit of Rs. 2 crore, thus no prior permission of the company in 
general meeting shall be required. 
In January 2017, the Board of Directors passed resolution to contribute to another Charitable Fund Rs. 1.00 
crore. For this contribution, prior permission of the company in general meeting shall be required as the 
aggregate contribution in Charitable Fund in the year 2017 is Rs. 2.25 crores which is exceeding Rs. 2 Crore. 
[Rs. 1.25 crores + Rs. 1 Crore]. 
 

Sec 182: Donation to the political parties 
M12: Win Ltd. is a company incorporated 15 years ago and during the last three consecutive financial 
years it earned profits, as determined under Sections 198 of the Companies Act, 2013, of Rs 5.00 lakhs, 
8.00 lakhs and 11.00 lakhs. In order to augment its business prospects, it wants to make donations to 
political parties. State with reference to the provisions of the Companies Act, 2013 whether the company 
can make such donations and if yes to what extent. Also state which type of donation, Subscription, 
payment, expenditure is regarded as contribution for political purpose. 

Ans: 
Provision: [Relevant Section 182 of the Companies Act, 2013] 
Donation to political parties: A company, except a Government Company and company which has been in 
existence for less than three financial years, can make political contributions. There is no limit on the 
amount of contribution that can be made. Such a contribution shall be made by a company only after 
passing a resolution at a meeting of the Board of Directors authorising such contribution.  
Explanation & Answer: 
Accordingly the following donation, subscription, payment, expenditure is regarded as contribution for 
political purpose: 
(a) Given by a company on its behalf or on its account to a person who, to its knowledge, is carrying on 

any activity which, at the time at which such donation or subscription or payment was given or made, 
can reasonably be regarded as likely to affect public support for a political party. 

(b) The amount of expenditure incurred, directly or indirectly, by a company on advertisement in any 
publication being a publication in the nature of a souvenir, brochure, tract, pamphlet or the like, by or 
on behalf of a political party or for its advantage shall be deemed: 
(i) where such publication is by or on behalf of a political party, to a contribution of such amount to 

such political party, and 
(ii) where such publication is not by or on behalf of but for the advantage of a political party to be a 

contribution for a political purpose to the person publishing it. 
(c) Win Ltd. is not prohibited from making political contribution since it is Government Company.  

 

M15: Sewak Cycles Limited is a company incorporated four years ago. It has earned profits amounting Rs 
5 lakhs, Rs 8 lakhs and Rs 11 lakhs respectively during the last three financial years. The Board of 
Directors of the company propose to donate a sum of Rs 50,000 to a political party. Examine with 
reference to the provisions of the Companies Act, 2013, whether the proposed donation is within the 
powers of the Board of Directors of the company. 

Ans: 
Provision: [Relevant Section 182 of the Companies Act, 2013] 
Donation to political parties: A company, except a Government Company and company which has been in 
existence for less than three financial years, can make political contributions. There is no limit on the 
amount of contribution that can be made. Such a contribution shall be made by a company only after 
passing a resolution at a meeting of the Board of Directors authorising such contribution.  
Explanation & Answer: 
Accordingly the following donation, subscription, payment, expenditure is regarded as contribution for 
political purpose: 
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a. Given by a company on its behalf or on its account to a person who, to its knowledge, is carrying on any 
activity which, at the time at which such donation or subscription or payment was given or made, can 
reasonably be regarded as likely to affect public support for a political party. 

b. The amount of expenditure incurred, directly or indirectly, by a company on advertisement in any 
publication being a publication in the nature of a souvenir, brochure, tract, pamphlet or the like, by or 
on behalf of a political party or for its advantage shall be deemed: 
(i) where such publication is by or on behalf of a political party, to a contribution of such amount to 

such political party, and 
(ii) where such publication is not by or on behalf of but for the advantage of a political party to be a 

contribution for a political purpose to the person publishing it. 

RTP, N14: Galaxy Medicare Limited was incorporated in the year 2008. The management of the company 
decides to make donation to recognized political party in the year 2014. Advise the management about 
the restrictions and the extent up to which such donation can be made under the Companies Act, 2013. 
Will it make any difference if Galaxy Medicare Limited was incorporated in the year 2012? 

Ans: 
Provision: [Relevant Section 182 of the Companies Act, 2013] 
Donation to political parties: A company, except a Government Company and company which has been in 
existence for less than three financial years, can make political contributions. There is no limit on the 
amount of contribution that can be made. Such a contribution shall be made by a company only after 
passing a resolution at a meeting of the Board of Directors authorising such contribution.  
Explanation: 
Accordingly the following donation, subscription, payment, expenditure is regarded as contribution for 
political purpose: 
a. Given by a company on its behalf or on its account to a person who, to its knowledge, is carrying on any 

activity which, at the time at which such donation or subscription or payment was given or made, can 
reasonably be regarded as likely to affect public support for a political party. 

b. The amount of expenditure incurred, directly or indirectly, by a company on advertisement in any 
publication being a publication in the nature of a souvenir, brochure, tract, pamphlet or the like, by or 
on behalf of a political party or for its advantage shall be deemed: 
(i) where such publication is by or on behalf of a political party, to a contribution of such amount to 

such political party, and 
(ii) where such publication is not by or on behalf of but for the advantage of a political party to be a 

contribution for a political purpose to the person publishing it. 
Answer: 
In first case, Galaxy Medicare Limited can make contribution but in second case company is prohibited 
from making political contribution. 

Sec 184: Disclosure of Interest by Director  
M16: State the circumstances in which a director of a company is required under the Companies Act, 
2013 to disclose his interest in a contract or arrangement to be entered into by the company.  Examine 
whether the validity of the contract is affected by non-disclosure of interest by the director. 

Ans: 
Provision: [Relevant Section 184 of the Companies Act, 2013] 
Circumstances in which disclosure of Interest by director is necessary Section 184 of the Companies Act, 
2013 provides for disclosure of interest by director. According to this section whenever any director of a 
company who is in any way, whether directly or indirectly, concerned or interested in a contract or 
arrangement or proposed contract or arrangement entered into or to be entered into shall disclose the 
nature of his concern or interest at the meeting of the Board in which the contract or arrangement is 
discussed and shall not participate in such meeting.  
Following are the circumstances where disclosure is necessary:  
Whenever any director of the company, who is in any way, whether directly or indirectly, concerned or 
interested in a contract or arrangement or proposed contract or arrangement entered into or to be entered 
into —  

(a) with a body corporate in which such director or such director in association with any other director, 
holds more than two per cent shareholding of that body corporate, or is a promoter, manager, Chief 
Executive Officer of that body corporate; or  
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(b) with a firm or other entity in which, such director is a partner, owner or member, as the case may be.  
However, where any director who is not so concerned or interested at the time of entering into such 
contract or arrangement, he shall, if he becomes concerned or interested after the contract or 
arrangement is entered into, disclose his concern or interest forthwith when he becomes concerned or 
interested or at the first meeting of the Board held after he becomes so concerned or interested.  
Validity of the contract on non-disclosure of interest: A contract or arrangement entered into by the 
company without disclosing or with participation by a director who is concerned or interested in any way, 
directly or indirectly, in the contract or arrangement, shall be voidable at the option of the company. 
 

Sec 185: Loan to Director and his relative 
M12: Big Ben Ltd., a reputed public company, had advanced a sum of Rs. 20 lakhs to one of its directors 
Mr. T on certain terms and conditions and fixing the time limit for repayment thereof. Now Mr. T has 
approached the company with a request to extend the time limit for repayment of outstanding balance 
loan amounting to Rs 10 lakhs by another six months. Answer the following having regard to the 
provisions of the Companies Act, 2013. 
(i) Who is authorized to grant the extension as requested by Mr. T? 
(ii) Draft an appropriate notice for the meeting where such extension may be granted. 

Ans: 
Provision: [Relevant Section 179 & 180 of the Companies Act, 2013] 
(i) Extension of time limit for repayment of loan: According to Section 185 of the Companies Act, 2013, the 
Board of Directors of a public company, or of a private company which is a subsidiary of a public company, 
shall not remit, or give time for the repayment of, any debt due by a director except with the consent of 
such public company or subsidiary in general meeting. 
Thus, in the instant case, Big Ben Ltd. cannot extend the time limit for repayment of outstanding balance 
loan amounting to Rs 10 lakhs by another six months to Mr. T except with the consent of the Company by 
way of a special resolution passed in a General Meeting. 
(ii) Notice for calling the General Meeting of the company: Big Ben Limited 
Registered Office: ______________________________________ 
NOTICE is hereby given that an Extra Ordinary General Meeting of the members of the company will be 
held at the registered office of the Company on _________________, the _________ day of 
_______________, 2012 at 11.00 A.M. to transact the following business: 
To pass, with or without modification, the following resolution as an Ordinary Resolution: 
“RESOLVED THAT pursuant to the provision of Section 180 of the Companies Act, 2013, consent be and is 
hereby accorded to the company for extending the time for the repayment of the balance amount of Rs 10 
Lakhs advanced to Mr. T, a Director of the company, by a further period of six months ending on 
___________________, 2012.” 
FOR & ON BEHALF OF THE BOARD 
Dated ______2012 
Company Secretary 
Notes: 

(2) A member entitled to attend and vote at the Meeting is entitled to appoint a proxy to attend and vote 
instead of himself and such proxy need not be a member of the Company. Proxies in order to be valid 
must be deposited at least 48 hours prior to commencement of the Meeting. 

(3) Explanatory Statement pursuant to Section 102 of the Companies Act, 2013 is annexed hereto. 

M12:Mr. DRT is a director of PCS Ltd. The said company is having sufficient liquid funds and Mr. DRT is in 
dire need of funds. In order to mitigate the hardship of Mr. DRT the board of directors of PCS Ltd. wants 
to lend Rs 5 lakhs to him and Rs 2 lakhs to his wife. State whether such loans can be given and if so under 
what condition s. What would be your answer if the company PCS LTD would have been PCS Private Ltd.  

Ans: 
Provision: [Relevant section 185 of the Companies Act, 2013 as follows] 
As per Sec. 185 of the Companies Act, 2013, no company shall, directly or indirectly, advance any loan, 
including any loan represented by a book debt to, or give any guarantee or provide any security in 
connection with any loan taken by, 
a) any director of company, or of a company which is its holding company or any partner or relative of 

any such director; or 
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b) any firm in which any such director or relative is a partner. 
Conclusion:  
In the instant case, board of directors of PCS Ltd. wants to lend Rs. 5 lakhs to Mr. DRT, the director of the 
company and Rs. 2 lakhs to his wife. 
Granting loan to director or any other person in whom the director is interested is in violation of section 
185 of the Companies Act, 2013. 
If PCS Ltd. would have been PCS Private Ltd. than provisions of sec. 185 of the Companies Act, 2013 shall 
not apply over it subject to following conditions: 
a) no other body corporate has invested any money in share capital of such company; 
b) borrowings of such company from banks or financial institutions or anybody corporate is less than 

twice of its paid-up share capital or Rs. 50 crore, whichever is lower; and 
c) no default in repayment of such borrowings subsist at the time of making transactions u/s 185. 
d) company has not committed a default in filing of its financial statements u/s 137 or annual return u/s 

92 with the Registrar. 
 

N12 (please Refer this question after reading chapter special Court and Miscellaneous provision) : The 
Directors of a public company received a show cause notice from the Registrar of Companies for violation 
of Section 185 of the Companies Act, 2013. State whether the said offence is compoundable under the 
said Act. Is it possible for a person to apply for compounding of offence even after prosecution has been 
launched? Whether penalty paid in respect of compounding of an offence will be treated as a dis-
qualification under of Schedule V to the Companies Act, 2013 requiring approval of the Central 
Government for the appointment of such person as a Managing Director of a public company? 

Ans: 
Provision: [Relevant section 185 of the Companies Act, 2013 as follows] 
Compounding: Any act done in contravention of the Section 185 relating to loans to directors, etc. as 
required amount to an offence punishable with simple imprisonment extending to 6 months or with fine 
which shall not be less than Rs. 5 lacs but which may extend to Rs. 25 Lacs. Notwithstanding anything 
contained in the Code of Criminal Procedure, 1973 any offence punishable under this act, not being an 
offence punishable with imprisonment only, or with imprisonment and also with fine may, either before or 
after the institution of any prosecution be compounded by 
(i) the National Company Law Tribunal; or 
(ii) where the maximum amount of fine which may be imposed for such offence does not exceed Rs. 25 

Lakhs, (Co. Act, 2019) by the Regional Director, or any other officer authorised by the Central 
Government. 

Explanation & Answer:  
Thus, in the instant case, if the Director is punishable with fine only, then the offence can be compounded 
as the fine which shall be upto Rs. 25 Lacs. But if the director is punishable with imprisonment then the 
offence cannot be compoundable as Section 441 does not compound the offences which are punishable 
with imprisonment. 
Compounding of offence after prosecution has been launched: Where the composition of any offence is 
made after the institution of any prosecution, such composition shall be brought by the Registrar in writing, 
to the notice of the court in which the prosecution is pending and on such notice of the composition of the 
offence being given, the company or its officer in relation to whom the offence is so compounded shall be 
discharge. Accordingly, in the given problem, Directors may apply for compounding of offence even after 
the prosecution has been launched. 
Disqualification under Schedule V: Schedule V prescribes that no person shall be eligible for appointment as 
a Managing Director/ Whole-time Director/a Manager of a company unless he satisfies the condition that 
he had not be been sentenced to imprisonment for any period, or a fine exceeding 1,000/-, for the 
conviction of an offence under the Companies Act, 2013. 
As per the above law, if directors have paid penalty in respect of compounding of an offence, there they 
will be treated as disqualified for being appointed as a Managing Director. 
Alternate Answer to Compounding: 
All offences other than an offence which is punishable under the Companies Act with imprisonment only or 
with imprisonment and also with fine are compoundable. As the offence under Section 185 is punishable 
with fine or imprisonment, it is compoundable but with the permission of the Court. [According to 
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Companies (Second Amendment) Act, 2002] 
Alternative Answer to Disqualification: 
If directors have paid penalty in respect of compounding of an offence, then they will not be disqualified for 
being appointed as a Managing Director of a company. Compounding of an offence does not amount to 
conviction by a Court of Law and the prohibition contained in paragraph 1(a) in Schedule XIII to the act 
does not apply.  

N12:Mr. Gopalasunderam, a Director in Fatehnagar Textiles Limited, took a loan from the company 
without obtaining the approval of the Central Government. Examine, under the provisions of the 
Companies Act, 2013 whether it is possible for him to avoid prosecution by applying to the Central 
Government for approval or by refunding the loan taken by him from the company. 

Ans: 
Provision: [Relevant section 185 of the Companies Act, 2013 as follows] 
1. According to Section 185 of the Companies Act, 2013, no company shall make any loan or guarantee or 

security for any loan, either directly or indirectly, of: 
a. Any director of Company, Holding Company, partner or relative of such director, 
b. Any firm in which any such director or relative is a partner. 

2. However, in following 3 cases loan or guarantee or security to any person in whom a director is 
interested can be given by passing Special Resolution: 
i. Any Private Company of which any director is a director or member. 
ii. Any Body Corporate or General Meeting of which not less than 25% of total voting power may be 

exercised or controlled by any such director, or of any director or directors, together; or 
iii. Any Body Corporate, the Board of Directors, Managing Director or Manager whereof is accustomed 

to act to the directions of the directors of lending Company. 
Explanation: 
The Fatehnagar Textiles Limited has, therefore, contravened the provisions of section 185(1) and for this 
offence every person who is knowingly a party to this contravention including Mr. Gopalasunderam, a 
Director in Fatehnagar Textiles Limited, to whom the loan is made shall be punishable either with fine 
which shall not be less than Rs. 5 lacs but which may extend to Rs. 25 Lacs or with simple imprisonment for 
a term which may extend to six months. [Section 185(4)] 
Where any such loan has been repaid in full, no punishment by way of imprisonment shall be imposed and 
where the loan has been repaid in part, the maximum punishment, which may be imposed by way of 
imprisonment, shall be proportionately reduced. 
Answer: 
So, by refunding the loan in full, it is possible for Mr. Gopalasunderam to avoid punishment in the form of 
imprisonment, but it is not possible for him to avoid prosecution and punishment in the form of fine. 

M13: Mr. OK is a director of VRS Ltd. He intends to construct a residential building for his own use. The 
cost of construction is estimated at Rs 1.35 Crores, which Mr. OK proposes to finance partly from his own 
sources to the tune of Rs 60 lacs and the balance Rs 75 lacs from housing loan to be obtained from a 
housing finance company. For the purpose of obtaining the loan, he has approached the housing finance 
company which has in principle agreed to grant the loan, but has put a condition. The condition put by 
the housing finance company is that the Company VRS Ltd. of which Mr. OK is a director should provide 
the guarantee for repayment of the loan and interest as per the terms of the proposed agreement for 
granting the loan to Mr. OK. You are required to advise Mr. OK on the matter with reference to the 
provisions of the Companies Act, 2013. 

Ans: 
Provision: [Relevant section 185 of the Companies Act, 2013 as follows] 
1. According to Section 185 of the Companies Act, 2013, no company shall make any loan or guarantee or 

security for any loan, either directly or indirectly, of: 
a. Any director of Company, Holding Company, partner or relative of such director, 
b. Any firm in which any such director or relative is a partner. 

2. However, in following 3 cases loan or guarantee or security to any person in whom a director is 
interested can be given by passing Special Resolution: 
i. Any Private Company of which any director is a director or member. 
ii. Any Body Corporate or General Meeting of which not less than 25% of total voting power may be 

exercised or controlled by any such director, or of any director or directors, together; or 
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iii. Any Body Corporate, the Board of Directors, Managing Director or Manager whereof is accustomed 
to act to the directions of the directors of lending Company. 

Explanation & Answer: 
In view of the above provisions of the law, the Company VRS Ltd. of which Mr. OK is a director should not 
provide any guarantee for repayment of the loan of Mr. OK to Housing Finance Company. 

N16: Mr. Arnab, one of the Directors of Aim Insurance Company Limited had taken some life insurance 
policies from the company. He, now, wants to avail a temporary loan from the company. The company 
refused to grant such loan on the ground that there is a prohibition in this regard. Mr. Arnab, approached 
you, now, about the matter. Advise him with reference to the Insurance laws Amendment Act, 2015 as 
well as Section 185 of the Companies Act, 2013, whether such loan can be obtained by him. 

Ans: 
Provision: [Relevant section 185 of the Companies Act, 2013 as follows] 
Section 29 of the Insurance Act, 1938 as amended by the Insurance Laws (Amendment) Act, 2015 provides 
for the Prohibition of loans. According to this section, no insurer shall grant loans or temporary advances 
either on hypothecation of property or on personal security or otherwise, except loans on life insurance 
policies issued by him within their surrender value, to any director, manager, actuary, auditor or officer of 
the insurer, if a company or to any other company or firm in which any such director, manager, actuary or 
officer holds the position of a director, manager, actuary, officer or partner. The provisions of section 185 
of the Companies Act, 2013 shall not apply to a loan granted to a director of an insurer being a company, if 
the loan is one granted on the security of a policy on which the insurer bears the risk and the policy was 
issued to the director on his own life, and the loan is within the surrender value of the policy. Insurance 
company can give loan to their directors on surrender value of policy. 
Answer: 
 Accordingly such loan can be obtained by the Mr. Arnab, director of Aim Insurance Company Limited. 

N16: Can a holding company advance any loan to its wholly owned subsidiary company? What are the 
relevant provisions of the Companies Act, 2013 with regard to granting of loans by holding company to 
its wholly owned subsidiary company? Mention the penalties for the contravention of the provisions of 
the Company Act, 2013. 

Ans: 
Provision: [Relevant section 185 of the Companies Act, 2013 as follows] 
No company shall, directly or indirectly, advance any loan, including any loan represented by a book debt, 
to any of its directors or to any other person in whom the director is interested or give any guarantee or 
provide any security in connection with any loan taken by him or such other person.  
 However, the above restriction does not apply where any loan made by a holding company to its wholly 
owned subsidiary company or any guarantee given or security provided by a holding company in respect of 
any loan made to its wholly owned subsidiary company.  
 Provided that the loans made by the holding company to its wholly owned subsidiary, should be utilized by 
the subsidiary company for its principal business activities.  
 Thus, a holding company can grant loan to its wholly owned subsidiary company in accordance with the 
provisions of section 185 of the Companies Act, 2013.  
 Penalty for contravention: If any loan is advanced or a guarantee is given or provided in contravention of 
the provisions of section 185, the following penalties shall be leviable-  
(i) On Company: Minimum- 5 lakhs and maximum- 25 lakhs  
(ii) On defaulting director and the other person to whom any loan is advanced or guarantee or security is 

given or provided in connection with any loan taken by him or the other person:  
Imprisonment- Maximum 6 months, or,  
Fine- Minimum- 5 lakhs and maximum- 25 lakhs, or,   
Both imprisonment and fine. 

Sec 186: Loan and Investment by Company 
M12: Amar Textiles Ltd. is a company engaged in the manufacture of fabrics. The company has 
investments in shares of other bodies corporate including 70% shares in Amar Cotton Company Ltd. and 
it has also advanced loans to other bodies corporate. The aggregate of all the investments made and 
loans granted by Amar Textiles Ltd. exceeds 60% of its paid up share capital, free reserves & Securities 
Premium Account and also exceeds 100% of its free reserves & & Securities Premium Account. In course 
of its business requirements, Amar Textiles Ltd. has obtained a term loan from Industrial Development 
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Bank of India which is still Subsisting. Now the company wants to increase its holding from 70% to 80% of 
the equity share capital in Amar Cotton Company Ltd. by purchase of additional 10% shares from other 
existing shareholders. State the legal requirements to be complied with by Amar Textiles Ltd. under the 
provisions of the Companies Act, 2013 to give effect to the above proposal. 

Ans: 
Provision: [Relevant section 186 of the Companies Act, 2013 as follows] 
Amar Cotton Co. Ltd. is not a wholly-owned subsidiary of Amar Textiles Ltd. and hence investments in such 
a subsidiary company is not covered by exemption under Section 186 of the Companies Act, 2013. As the 
aggregate of the investments in shares and loans granted to other bodies corporate exceeds 60% of the 
paid-up share capital, free reserves and Securities Premium Account and also 100% of the free reserves and 
Securities Premium Account, it is necessary for Amar Textiles Ltd., to pass a special resolution in the 
General Meeting before increasing its holding from 70% to 80%. 
The notice of special resolution must indicate clearly the specific limits, the particulars of the body 
corporate in which the investment is proposed to be made, the purpose of the investment, specific source 
of funding and such other details. 
Explanation& Answer: 
In the present case, Amar Textiles Ltd., obtained a term loan from Industrial Development Bank of India 
(IDBI) which is not a public financial institution within the meaning of Section 4A of the Companies Act, 
2013 and therefore the provisions of Section 186 are attracted and such loan is still subsisting. The 
company is not required to obtain prior approval of IDBI for making any further investment as it is not a 
Public Financial Institution under sec. 2(72). 
As required by provisions of Section 186, the investment proposal must be passed at the Board meeting by 
unanimous decision of all the directors present at the meeting. The company must enter the prescribed 
particulars of investment in a register of investment within 7 days of making the investment. The company 
must also take into consideration the guidelines, if any, prescribed by the Central Government under 
Section 186 of the Companies Act, 2013. 

M13: The Board of Directors of XYZ Limited decided to pass a resolution to purchase 35,000 equity shares 
of Rs 100 each of PQR Limited at a meeting. Draft a specimen Board Resolution to be passed at the said 
meeting. 

Ans: 
Provision: [Relevant section 186 of the Companies Act, 2013 as follows] 
Specimen Board Resolution:  
Purchase of Equity Shares Resolution passed at the meeting of the board of directors of XYZ Limited held at 
its registered office situated at ________ on ______ (day) at _____ A.M. 
“RESOLVED THAT pursuant to provisions of Section 186 of the Companies Act, 2013, the company XYZ 
Limited do purchase 35,000 equity shares of Rs 100 each of PQR Limited (not being under the same 
management of the company) and that the resolution be passed by all the directors present unanimously. 
RESOLVED FURTHER THAT Mr. ………………., a Director of the company, be and is hereby authorised to sign 
/execute the necessary documents in this connection.” 
Sd/- 
Board of Directors 
XYZ Limited 

M14: Draft a Board Resolution of VRS Ltd. for providing guarantee for Rs 75 lacs in respect of a loan to be 
obtained by Mr. OK, a director thereof from a Housing Finance Company for construction of a residential 
house for his own use. 

Ans: 
Provision: [Relevant section 186 of the Companies Act, 2013 as follows] 
Resolution passed in the meeting of the Board of Directors of VRS Ltd. held on__________ 
“RESOLVED THAT pursuant to provisions of Section 186 of the Companies Act, 2013, the company VRS 
Limited provide a guarantee in respect of a loan of Rs. 75 lacs to be obtained by Mr. OK, a director of the 
company, from M/s________________, a housing finance company as per terms and conditions contained 
in the draft loan agreement to be entered into between the said housing finance company and Mr. OK, a 
copy of which is placed before this meeting and initiated by the Chairman for the purpose and that the 
resolution be passed by all the directors present unanimously. 
RESOLVED FURTHER THAT Mr. ………………., a Director of the company, be and is hereby authorised to sign 
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/execute the necessary documents in this connection.” 
Sd/- 
Board of Directors 
VRS Limited 

N16: Soft and Secure Lenders Limited, has convened a Board Meeting on 25th October, 2016. One of the 
items of the agenda is to approve the grant of loan of RS. 20 crore to Easy Going Industries Limited, for 
expansion of its business activities. At the Board Meeting, out of the total of six Directors of the lending 
company, five directors were present and except one director, the remaining four directors approved the 
grant of loan of RS. 20 crores to Easy Going Industries Limited. The borrowing company has taken loans 
from a public financial institution and also deposits from public. Examine the loan proposal with 
reference to the provisions of the Companies Act, 2013. 

Ans: 
Provision: [Relevant section 186 of the Companies Act, 2013 as follows] 
Loan by company: According to section 186 (2) of the Companies Act, 2013, no company shall directly or 
indirectly —  
(i) give any loan to any person or other body corporate;  
(ii) give any guarantee or provide security in connection with a loan to any other body corporate or 

person; and  
(iii) acquire by way of subscription, purchase or otherwise, the securities of any other body corporate, 

exceeding 60% of its paid-up share capital, free reserves and securities premium account or 100% of 
its free reserves and securities premium account, whichever is more.   

 Further, Section 186 (5) of the Companies Act, 2013 provides of unanimous resolution that is required for 
grant of loan to the borrowing company. Any investment shall be made or loan or guarantee or security 
given by the company only after when the resolution sanctioning it is passed at a meeting of the Board with 
the consent of all the directors present at the meeting.   
Explanation: 
 Facts in the given problem states that Soft and Secure Lenders Limited convened a board meeting and was 
to approve grant of loan of RS. 20 Crore to Easy Going Industries Limited. However, at the Board meeting, 
out of the total of six directors of the Soft and Secure Lenders Ltd., five directors were present and except 
one director, the remaining four directors approved the grant of the loan of RS. 20 Crore.  
Answer: 
 Considering the above mentioned provisions, since the approval for the grant of loan has not been 
sanctioned by passing of resolution at a meeting of the Board with the consent of all the directors present 
at the meeting, so loan proposal is not in compliance with the Companies Act, 2013. 
Note: Here, the borrowing from PFI is obtained by a borrowing company which is an irrelevant fact and 
Board Meeting Unanimous resolution is also not passed. 

RTP12:The Directors of Global India Limited desires to authorise the Managing Director to enter into 
the following transactions namely- 

i. invest from time to time surplus funds in the purchase of shares of other companies; 
ii. borrow from banks money required for the purpose; 

iii. give loans to persons, including firms in which directors or their relatives are partners and 
iv. give donations to charitable trusts in which any of the directors may be interested as trustees. 

State whether these delegated powers are within the purview of the relevant provisions of the 
Companies Act, 2013. 
 

Provision: [Relevant Section 179, 180, 181, 185, 186 of the Companies Act, 2013] 
(i) Although Section 179 empowers the Board of Directors of a company to delegate to the Managing 

Directors the power to invest, in general terms, the funds of the company nevertheless because of the 
overriding provisions of Section 186(5) the transaction in the instant case would be invalid. Section 
186(5) provides that no investment in shares of a company can be made by the Board of Directors of an 
investing company in pursuance of sub-section (2), unless it is sanctioned by a resolution passed at a 
meeting of the Board with the consent of all the directors present at the meeting except those not 
entitled to vote thereat, and unless further notice of the resolution to be moved at the meeting has 
been given to every director in the manner specified in Section 173(3). Where the aggregate of the loan 
and investment made, the amount for which guarantee or security provided to or in all other body 
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corporate along with the investment, loan, guarantee or security proposed to be made or given by the 
Board, exceed the limits specified, no investment or loan shall be made or guarantee shall be given or 
security shall be provided unless previously authorized by a special resolution passed in a General 
Meeting. Since Section 186 does not provide for delegation of the power, the proposed delegation to 
the Managing Director in question, notwithstanding the general provision of Section 179, cannot be 
made. 

(ii) In terms of Section 179 the Board of Directors may also delegate to the Managing Director the power to 
borrow money otherwise than debentures, which it can exercise only by means of resolutions passed at 
Board meetings. As per Explanation to Section 179(1), it is the arrangement for an overdraft or cash 
credit that constitutes the exercise of the borrowing power and not the actual utilisation of the 
arrangement. In other words, an arrangement for an overdraft or cash credit to the tune of say Rs. 5 
lakhs constitutes the exercise of the borrowing power and not the actual drawing of this amount on the 
basis of the overdraft or cash credit. Consequently, the transaction in the instant case shall be valid. But 
before implementation of the proposal, the Board must pass a resolution at its meeting authorising the 
Managing Directors to borrow from banks money required for the purpose of the company’s business. 
Also the resolution delegating this power shall specify the total amount outstanding at any one time up 
to which the delegate may borrow money. If however, the moneys to be borrowed together with the 
money already borrowed by the company (apart from temporary loans obtained from the Company’s 
bankers in the ordinary course of business) will exceed the aggregate of the paid up capital of the 
company, its free reserves, & Securities Premium Account [that is to say, reserves not set apart for any 
specific purpose] the Board of Directors of the company in question must obtain the consent of the 
company in its general meeting (GM-SR). Consequently, care should be taken to ensure that while 
delegating the power to the managing director the aforesaid provision has not been violated; also it 
should be ensured that the memorandum of association permits borrowing. 

(iii) Since according to Section 185(1), no Company shall directly or indirectly, advance any loan or give 
guarantee or provide any security in connection with any loan taken by any firm in which director or 
their relative is a partners. Secondly since the power to make loans may be delegated under Section 
179(1)(f), the Board of Directors of the company in question must pass a resolution therefore and every 
resolution delegating this power to the Managing Director shall specify the total amount up to which 
loans may be made by the delegate, the purpose for which loans may be made and the maximum 
amount of loans which may be made for each such purpose in individual cases. Thirdly, by virtue of 
Section 179, the Board must see with reference to the memorandum and articles whether the company 
is authorised to exercise the power. But here Section 185 override Section 179 because of the restriction 
mentioned above. Since Section 185 does not provide for delegation of the power, the proposed 
delegation to the Managing Director in question, notwithstanding the general provision of Section 179, 
cannot be made. 

(iv) Under Section 181, the Board of Directors of a public company can contribute or donate to charitable 
and other funds not directly related to the business of the company or the welfare of its employees any 
amount the aggregate of which will not, in any financial year exceed 5% of its average net profits during 
the three financial years preceding. If this power of the company is not ultra vires the memorandum of 
the company, then only the Board can act in pursuance of the above-mentioned resolution of the 
company. If Company wants to donate to charitable fund the amount in excess of limit specified above, 
then GM-OR is required for such entire contribution. It may be noted that the power of the Board to 
donate to general charities is not conditional to the existence of any profits. In such case, they may 
contribute up to the limit given in Section 181, even though the company may be working at a loss. 
Charitable Donation cannot be delegated. 

Borrowings, investment and loan can be delegated but requires a resolution in respective section if limit 
is exceeded. 

Sec 188: Related Party Transaction 
M14: Sweet Tea Limited wants to sell its tea by entering into contract with the following parties 
(1) Tea Bros. a partnership firm in which a director of Sweet Tea Limited is a partner. 
(2) R & T Private Limited in which one of the director of Sweet Tea Limited is a member. 
(3) Strong Tea Limited in which one of the directors of Sweet Tea Limited is a director holding 3% of the 
paid up capital of Strong Tea Limited. 
Advise the steps that should be taken by Sweet Tea Limited taking into account the relevant provisions 
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of the Companies Act, 2013 for entering into contracts in which the directors are interested. 

Ans: 
Provision: [Relevant section 188 & 184 of the Companies Act, 2013 as follows] 
Contract of Sale, purchase or supply of good with the related parties: 

1) As per Sec. 188(1) of the Companies Act, 2013, except with the consent of the Board of Directors given 
by a resolution at a meeting of the Board and subject to such conditions as may be prescribed, no company 
shall enter into any contract or arrangement with a related party with respect to sale, purchase or supply of 
any goods or materials. 

2) As per Sec. 2(76), related party, with reference to a company, means- 
(i) a firm, in which a director, manager or his relative is a partner; 
(ii) a private company in which a director or manager or his relative is a member or director; 
(iii) a public company in which a director or manager is a director and holds along with his relatives, 

more than 2% of its paid-up share capital; 
Explanation & Answer: 
As per the definition of related party as per Sec. 2(76), all the three parties stated in the question are 
related parties and hence provisions of Sec. 188 and Rule 15 need to be complied with. 
Steps to be taken: 

(i) Consent of the Board of Directors is required for related party transactions. 
(ii) Agenda of the Board meeting at which the resolution is proposed to be moved shall disclose the 

complete particulars of the proposed transaction. 
(iii) Where any director is interested in any contract or arrangement with a related party, such director 

shall not be present at the meeting during discussions on the subject matter of the resolution 
relating to such contract or arrangement. 

(iv) Prior approval of company by a resolution will be required, where transaction to be entered into is 
for sale, purchase or supply of any goods or materials amounting to 10% or more of the turnover of 
the company or Rs. 100 Cr., whichever is lower. 

(v) The explanatory statement annexed to the notice of the GM in which the ordinary resolution is to 
be passed, shall contain the prescribed particulars. 

(vi) If a member is a related party, he shall not vote on such OR. 
 

PM: Advice the chairman of a large-size public limited company on legal and procedural aspects of the 
following: 
(a) The chairman wants to take certain furniture items at book value from the company’s guest house, 
for use by his sons. 
(b) The chairman wants to release company’s advertisement in a souvenir being brought out by a trade 
union having affiliation with a political party. The advertisement is at a cost of Rs. 20,000. 

Ans: 
Provision: [Relevant section 188, 182 & 452 of the Companies Act, 2013 as follows] 

1. It is a contract or transaction of selling or disposing of, or buying property of any kind. Except with the 
consent of the Board of Directors given by a resolution at a meeting of the Board and subject to such 
conditions as may be prescribed, no Company shall enter into any contract or arrangement with a 
related party with respect to selling or disposing of, or buying property of any kind. 

2. Company by an ordinary resolution in General Meeting, shall enter into a transaction of selling or 
disposing of, or buying property of any kind, exceeding ten percent of net worth of the company or 
rupees one hundred crore, whichever is lower (Big contract, Rule 15).  

3. According to Section 188(1) of the Companies Act, 2013, a director of the company or his relative, a 
firm in which such a director or relative is a partner, any other partner in such a firm or a private 
company of which the director is a member or director, must not enter into contracts with company for 
the sale, purchase, or supply of goods, materials or services or for underwriting the subscription of any 
shares in, or debentures except with the consent of the Board of Directors/General meeting/Audit 
Committee(Omnibus Approval). 

4. However, the section provides certain exceptions but the given case is not covered by any of the 
exceptions as the proposed purchase is not at the prevailing market price but at book value, which 
apparently is much less than the prevailing market value nor is the company regularly trading in or 
doing business of sale and purchase of furniture. 
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5. According to Section 452 of the Companies Act, 2013, if any officer or employee wrongfully possesses 
the property of the Company including cash then he will be liable to fine of Rs.1 Lac to 5 Lacs and jail up 
to 2 years plus compensation for the property or delivering property in original state. 

6. According to Section 182 of the Companies Act, 2013, Political Contribution have no limit, can be done 
by BM-OR.  

7. Section 182 of the Companies Act, 2013 lays down that no company, which has been in existence for 
less than three financial years shall contribute any amount directly or indirectly, to any political party or 
for any political purpose to any person. 

8. However, a company, which has been in existence for more than three years may contribute any 
amount or amounts, directly or indirectly, to any political party or for any political purpose to any 
person provided that disclosure of the amount contributed and its purpose and the mode of payment is 
so disclosed. 

9. Assuming that the company in question has been in existence for three or more years, it can issue the 
proposed advertisement in the souvenir of the trade union having political affiliation at a cost of Rs. 
20,000 provided that such contributions are made by an Account Payee Cheque or Account Payee Bank 
Draft or Electronic Clearing System. Any instrument issued pursuant to any scheme notified under any 
law for the time being in force is also allowed.  

RTP12: Greenfield Ltd. has a paid up share capital of Rs. 1.5 crores divided into 15 lakhs equity shares of 
Rs10 each, fully paid. The company decides to buy raw materials from Dream Construction Private 
Limited to the extent of Rs. 3 Lakhs on credit. M, one of the directors of Greenfield Limited is also a 
director of Dream Construction Private Limited, holding 30,000 fully paid equity shares in the latter 
company. The Dream Construction Private Limited has a total paid up Equity share capital of Rs. 10, 
00,000 divided into equity shares of Rs. 10 each. Dream Construction Private Limited are the dealers of 
the type of materials needed by Greenfield Limited. State: 
a. What procedure must the Greenfield Ltd. follow to execute the deal? 
b. What duty does the Companies Act, impose upon M, the director of Greenfield Limited, who is also 

a director of Dream Construction Private Limited? 
c. To what penal consequences will M as director be subject to, in case of breach of duty on his part? 

Ans: 
Provision: [Relevant section 188, 184 and 167 of the Companies Act, 2013 as follows] 
1. It is a contract or transaction of Sale, purchase or supply of goods or material. Section 188 of the 

Companies Act, 2013 prohibits a director and certain other persons including a private company of 
which the director is a member or director from entering into a contract for sale, purchase, or supply 
of, inter alia(i.e. among other things) materials without the consent of the Board of Directors. 

2. Company by an ordinary resolution in General Meeting, shall enter into a transaction of Sale, purchase 
or supply of any goods or material, directly or through appointment of agent, exceeding ten percent of 
the turnover of the company or rupees one hundred crore, whichever is lower (Big contract, Rule 15). If 
not then only consent of the Board of Directors is required. 

3. According to Section 188(1) of the Companies Act, 2013, a director of the company or his relative, a 
firm in which such a director or relative is a partner, any other partner in such a firm or a private 
company of which the director is a member or director, must not enter into contracts with company for 
the sale, purchase, or supply of goods, materials or services or for underwriting the subscription of any 
shares in, or debentures except with the consent of the Board of Directors/General meeting/Audit 
Committee(Omnibus Approval). 

4. Section 188(3) of the Act provides that a director or any other employee may enter into a contract 
without obtaining the consent of the Board or approval by a resolution in the General Meeting / 
Omnibus Approval of Audit Committee under sub-section (1) in the circumstances of urgent necessity 
which is profitable for the company, the Company shall ratify such contract within three months of the 
date of entering into the contract by BOD-OR, GM-OR & Audit Committee - Omnibus Approval. 

5. But if such ratification is not made within such period then the contract is voidable at the option of 
BOD/GM/AC. 

6. Section 184 of the Act charges a director to disclose his interest. He must have, therefore, disclosed the 
fact of his being a director of the Dream Construction Private Ltd. It is also his duty not to participate or 
vote in the Board’s meeting in pursuance of section 184. However, where 90% or more of the members 
are relatives then such members are allowed to vote. 
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7. Consequences of non-disclosure of directors shall be: 
a. The contract is voidable at the option of Company as per Section 188 of the Companies Act, 2013.  
b. According to Section 188 of the Companies Act, 2013, in case of Listed Company director or any 

other employee in default will be punishable with imprisonment up to 1 year; &/or Fine of Rs. 
25000 to Rs. 5 Lacs. In case of other companies the director or employee in default will be 
punishable with fine of Rs. 25000 to Rs. 5 Lacs. 

c. According to Section 167(1) (d) of the Companies Act, 2013, he fails to disclose his interest in any 
contract or agreement in which he is directly or indirectly interested, in contravention of the 
provisions of section 184.  

d. According to Section 164(1)(g) of the Companies Act, 2013, he has been convicted of the offence 
dealing with related party transactions under section 188 at any time during the last preceding five 
years. 

e. In addition to this he will also be liable vacation of office under section 167(1). If he does not vacate 
office under section 167(1), then he will be liable to pay fine of Rs. 1 Lac to 5 Lacs or Jail upto 1 year 
or both. 

f. According to Section 184 of the Companies Act, 2013, For Director: Jail upto 1 year or/and Fine 
upto Rs. 1 Lac. 

N12: The Board of Directors of PQR Steel Limited propose to make the following appointments: 
(i) S, son of P, a Director of the said company, is proposed to be appointed as Managing Director of the 
company on a monthly remuneration of Rs.75, 000. 
(ii) D, daughter of Q, another Director of the said company, is proposed to be appointed as Accounts 
Manager on a salary of Rs 60,000 per month. 
(iii) B, brother of R, another Director of the said company is proposed to be appointed as Purchase 
Manager in PQR Forgings Limited, a subsidiary of PQR Steel Limited on a salary of Rs 60,000 per month. 
Explain the legal requirements under the Companies Act, 2013 to be complied with by the company to 
give effect to the proposed appointments. 

Ans: 
Provision: [Relevant section 188, 196 & 197 of the Companies Act, 2013 as follows] 
1. Office or place of profit means any office or place where such office or place is held by a director, if 

the director holding it receives from the company anything by way of remuneration over and above 
the remuneration to which he is entitled as director, by way of salary, fee, commission, perquisites, 
any rent free accommodation, or otherwise and where such office or place is held by an individual 
other than a director or by any firm, private company or other body corporate, if the individual, firm, 
private company or body corporate holding  it receives from the company anything by way of 
remuneration, salary, fee, commission, perquisites, any rent free accommodation, or otherwise. 

2. For the purpose of first proviso to sub section (1) of section 188, except with the prior approval of the 
company by an ordinary resolution, a company shall not enter into a transaction where the 
transactions to be entered into for appointment to any office or place of profit in the company, its 
subsidiary company or associate company at a monthly remuneration exceeding two and half lakh 
rupees as mentioned in clause (f) of sub section (1) of section 188. To any office or place of profit in 
the company, its subsidiary company or associate company. (Big contract, Rule 15). 

3. According to Section 188(1) of the Companies Act, 2013, a director of the company or his relative, a 
firm in which such a director or relative is a partner, any other partner in such a firm or a private 
company of which the director is a member or director, must not enter into contracts with company 
for appointment of related party’s to any office or place of profit in the company, its subsidiary 
company or associate company except with the consent of the Board of Directors/General 
meeting/Audit Committee(Omnibus Approval). 

Explanation & Answer: 
(i) S, son of P, a director of PQR Steel Limited, is appointed as the Managing Director of the company: 

According to the sub-section (1) of section 188 of the Companies Act, 2013, except with the consent 
of the company accorded by an ordinary resolution, no director of a company or relative shall hold 
any office or place of profit except that of Managing Director or Manager of the company. 
Thus, in the instant case, the provision of section 188 are not attracted, even though S is related to 
one of the directors of the company. This is because the appointment of Managing Director or 
Manager is outside the purview of the provisions of Section 188. 
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If S is not already a director of the company, steps must be taken to appoint him first as an additional 
director or director. Thereafter he may be appointed as Managing Director by complying with the 
requirements under section 196/197 read with Schedule V to the Companies Act, 2013. The 
appointment can be made by the Board subject to the approval the company in general meeting as 
the proposed remuneration is within the limits laid down in Schedule V. 

(ii) D, daughter of Q, another Director of the said company is proposed to be appointed as Accounts 
Manager on a salary of Rs 60,000 per month. According to sub-section (1B) of section 188 of the 
Companies Act, 2013, no relative of a director can be appointed to any office or place of profit under 
the company which carries a monthly remuneration of not less than Rs 2, 50,000/- except with the 
prior consent of the company by way of an ordinary resolution. 
As per 188, remuneration is within the limit of Rule 15, requires only BM-OR, does not require GM-
OR. 

(iii) B, brother of R, another Director of the said company is proposed to be appointed as Purchase 
Manager in PQR Forgings Limited, a subsidiary of PQR Steel Limited on a salary of Rs 60,000 per 
month. According to sub-section (1B) of section 188 of the Companies Act, 2013, no relative of a 
director can be appointed to any office or place of profit under the company which carries a monthly 
remuneration of not less than Rs 2, 50,000/- except with the prior consent of the company by way of 
an ordinary resolution. 
As per 188, remuneration is within the limit of Rule 15, requires only BM-OR, does not require GM-
OR. 

M13: Mr. Raman, brother of Mr. Rahul, a director of VMR Limited, was appointed as Chief Accounts 
Officer on a monthly salary Rs 2,80,000 without the knowledge of Mr. Rahul. Referring to the provisions 
of the Companies Act, 2013, state the time limit in which the Company may complete the necessary legal 
formalities for the said appointment. Also explain the consequences, in case the Company fails to do so. 

Ans: 
Provision: [Relevant section 188 of the Companies Act, 2013 as follows] 
1. Office or place of profit means any office or place where such office or place is held by a director, if 

the director holding it receives from the company anything by way of remuneration over and above 
the remuneration to which he is entitled as director, by way of salary, fee, commission, perquisites, 
any rent free accommodation, or otherwise and where such office or place is held by an individual 
other than a director or by any firm, private company or other body corporate, if the individual, firm, 
private company or body corporate holding  it receives from the company anything by way of 
remuneration, salary, fee, commission, perquisites, any rent free accommodation, or otherwise. 

2. For the purpose of first proviso to sub section (1) of section 188, except with the prior approval of the 
company by an ordinary resolution, a company shall not enter into a transaction where the 
transactions to be entered into for appointment to any office or place of profit in the company, its 
subsidiary company or associate company at a monthly remuneration exceeding two and half lakh 
rupees as mentioned in clause (f) of sub section (1) of section 188. To any office or place of profit in 
the company, its subsidiary company or associate company. (Big contract, Rule 15). 

3. According to Section 188(1) of the Companies Act, 2013, a director of the company or his relative, a 
firm in which such a director or relative is a partner, any other partner in such a firm or a private 
company of which the director is a member or director, must not enter into contracts with company 
for appointment of related party’s to any office or place of profit in the company, its subsidiary 
company or associate company except with the consent of the Board of Directors/General 
meeting/Audit Committee(Omnibus Approval). 

4. Section 188(3) of the Act provides that a director or any other employee may enter into a contract 
without obtaining the consent of the Board or approval by a resolution in the General Meeting / 
Omnibus Approval of Audit Committee under sub-section (1) in the circumstances of urgent necessity 
which is profitable for the company, the Company shall ratify such contract within three months of the 
date of entering into the contract by BOD-OR, GM-OR & Audit Committee - Omnibus Approval. 

5. But if such ratification is not made within such period then the contract is voidable at the option of 
GM-OR and attract penalties under section 188. 

Explanation 
In the present case, Mr. Raman, brother or Mr. Rahul, a director of VMR Limited, was appointed as Chief 
Accounts Officer on a monthly salary of Rs 2, 80,000 without the knowledge of Mr. Rahul. 
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Since, the remuneration proposed to be paid to Mr. Raman exceeds Rs 2, 50,000/- per month, his 
appointment as Chief Accounts Officer requires the prior consent of the company by Ordinary resolution. 
 
Consequences: If any office of place of profit is held, without the prior consent of the company by an 
Ordinary resolution has not obtained, the relative appointed to such office or place of profit shall be liable 
to refund to the company any remuneration received or the monetary equivalent of any perquisites or 
advantage enjoyed by him on and from the date on which the office was so held by him [Sub-section (2B)]. 
Answer: 
Thus, in the present case, Mr. Raman, was appointed as Chief Accounts Officer without the knowledge of 
Mr. Rahul. It means that he has been appointed without the prior consent of the company by Ordinary 
resolution. So, Mr. Raman, shall be liable to refund to the company the remuneration received or the 
monetary equivalent of any perquisites or advantage enjoyed by him on and from the date on which the 
office was so held by him. 
The company shall not waive the recovery of any sum refundable to it unless permitted to do so by the 
Central Government [Sub-section (2D)]. 

N16: Discuss “Related Party Transactions” under the Companies Act, 2013, with specific reference to the 
nature of transactions which fall under the purview of the Companies Act, 2013. 

Ans: 
Provision: [Relevant section 188 of the Companies Act, 2013 as follows] 
Following are the nature of transactions covered under the purview of the Companies Act, 2013 -  
On the consent of the Board of Directors given by a resolution at a meeting of the Board and subject to 
such conditions prescribed in the Companies (Meetings of Board and its Powers) Rules, 2014, company 
shall enter into any contract or arrangement with a related party with respect to —  

i. sale, purchase or supply of any goods or materials;  
ii. selling or otherwise disposing of, or buying, property of any kind;  

iii. leasing of property of any kind;  
iv. availing or rendering of any services;  
v. appointment of any agent for purchase or sale of goods, materials, services or property;  

vi. such related party’s appointment to any office or place of profit in the company, its subsidiary 
company or associate company; and  

vii. underwriting the subscription of any securities or derivatives thereof, of the company:  
However, where in above transactions, limits as prescribed in Companies (Meetings of Board and its 
Powers) Rules, 2014 is exceeding, there in such case a company shall enter into a transaction/transactions 
only on the prior approval of the company by a resolution.  
[Explanation: It is hereby clarified that the limits specified in Companies (Meetings of Board and its Powers) 
Rules, 2014 shall apply for transaction or transactions to be entered into either individually or taken 
together with the previous transactions during a financial year. 

Sec 192: Restriction on non-cash transactions involving directors 
N16: Mr. K is making an arrangement to acquire some stock-in-trade from BL Limited for consideration of 
some furniture lying with him. He is a Director of JS Limited, which is the holding company of BL Limited. 
Advise him on the basis of provisions of Companies Act, 2013. What will be the position of the 
arrangement if there is a contravention of the applicable provisions of the Companies Act, 2013? 

Ans: 
Provision: [Relevant section 192 of the Companies Act, 2013 as follows] 
Section 192 of the Companies Act, 2013 provides for restriction on non-cash transactions involving 
directors. According to this section:  

i. No company shall enter into an arrangement by which—  
(a) a director of the company or its holding, subsidiary or associate company or a person connected 

with him acquires or is to acquire assets for consideration other than cash, from the company; or   
(b) the company acquires or is to acquire assets for consideration other than cash, from such director 

or person so connected, unless prior approval for such arrangement is accorded by a resolution of 
the company in general meeting and if the director or connected person is a director of its holding 
company, approval shall also be required to be obtained by passing a resolution in general meeting 
of the holding company.  

(c) If director of holding company contracts with subsidiary company requires General Meeting 
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Ordinary Resolution of both companies. 
ii. The notice for approval of the resolution by the company or holding company in general meeting shall 

include the particulars of the arrangement along with the value of the assets involved in such 
arrangement duly calculated by a registered valuer.  
Hence, Mr. K (director of JS Limited, holding company of BL Limited) can follow the above procedure 
for making an arrangement to acquire some stock-in-trade from BL Limited for consideration of some 
furniture lying with him.   

iii. Any arrangement entered into by a company or its holding company in contravention of the provisions 
of this section shall be voidable at the instance of the company unless-  

(a) the restitution of any money or other consideration which is the subject-matter of the 
arrangement is no longer possible and the company has been indemnified by any other person for 
any loss or damage caused to it; or  

(b) any rights are acquired bona fide for value and without notice of the contravention of the 
provisions of this section by any other person. 
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Chapter 3: 
Appointment & Remuneration of Managerial 
Personnel (Sec 196 to sec 205) 

Sec 196: Appointment of managing director, whole-time director or manager 
M17: There are four directors in Two Squares Ltd. Mr. Rao, being the director in station, has been 
authorized to draw and endorse cheque or other negotiable instruments on account of the company and 
also to direct registration of transfer of shares and signing the share certificates etc. Whether as per 
provisions of the Companies Act, 2013, he will be treated as managing director of the company? Also 
narrate the procedure of appointment of a managing director in a company.  
Ans: 
Provision: [Relevant section 2 & 196 of the Companies Act, 2013 as follows] 
Managing Director [Section 2(54)]: Section 2(54) of the Companies Act, 2013 defines a “Managing Director” 
as a director who is entrusted with substantial powers of management of the affairs of the company by: 

i. virtue of articles of a company or 
ii. an agreement with the company or 

iii. a resolution passed in its general meeting, or by its Board of Directors, and includes a director 
occupying the position of the managing director, by whatever name called (Deemed Managing 
Director). 

Explanation to Section 2(54) clarifies that substantial powers of the management shall not be deemed to 
include the power to do such administrative acts of a routine nature when so authorised by the Board such 
as: 

i. the power to affix the common seal of the company to any document or 
ii. to draw and endorse any cheque on the account of the company in any bank or 

iii. to draw and endorse any negotiable instrument or 
iv. to sign any certificate of share or 
v. To direct registration of transfer of any share. 

Explanation & Answer 
In the instant case, Mr. Rao, a director in Two Squares Ltd. has been authorized to draw and endorse cheque 
or other negotiable instruments on account of the company and also to direct registration of transfer of 
shares and sign the share certificates etc. 
Hence, according to explanation to section 2(54), Mr. Rao will not be treated as managing director of the 
company as he is authorized to do administrative acts of a routine nature. 
Procedure of appointment of a managing director [Section 196(4)] 
(1) Subject to the provisions of section 197 and Schedule V, a managing director shall be appointed, and 

the terms and conditions of such appointment and remuneration payable be approved by the Board of 
Directors at a meeting. 

(2) The terms and conditions and remuneration approved by Board of Directors as above shall be subject 
to the approval of shareholders by a resolution at the next general meeting of the company. 

(3) In case such appointment is at variance to the conditions specified in the Schedule V of the Companies 
Act, 2013, the appointment shall be approved by the Central Government. 

(4) The notice convening Board or general meeting for considering such appointment shall include the 
terms and conditions of such appointment, remuneration payable and such other matters including 
interest, of a director or directors in such appointments, if any. 

(5) E-filing: A return in the prescribed form (Form No. MR.1) along with the prescribed fee shall be filed with 
the Registrar within sixty days of such appointment. 

Final Answer:  
Mr. Rao will not be treated as managing director of the company as he is only authorized to do administrative 
acts of a routine nature.  
PM: A complaint was received by the Central Government from some shareholders of a public company 
that a person had been appointed as the Managing Director of the company without seeking the approval 
of the Central Government when such approval was required. State as to what action can be taken by the 
Central Government under the Companies Act, 2013. Also examine the validity of the acts of the Managing 
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Director, if the complaint is found true. 
Ans: 
Provision: [Relevant section 2 & 196 of the Companies Act, 2013 as follows] 
Appointment of Managing Director:  
i. According to section 196(3) of the Companies Act, 2013, a Company shall appoint Managing Director (MD) 

or Manager or Whole Time Director (WTD) who is of 21 years to 70 years of age by passing an Ordinary 
resolution. 

ii. A person who has attained the age of 70 years can be appointed as MD or Manager or WTD by passing 
GM-Special Resolution along with an explanatory statement annexed to the notice for such motion shall 
indicate the justification for appointing such person. A person who is below 21 years can never be 
appointed as MD or Manager or WTD. 

iii. Where no special resolution is passed but an ordinary resolution is, the person of ≥ 70 years can be 
appointed provided prior approval of Central Government is availed. The person who is below age of 21 
years cannot be appointed as MD or WTD or Manager. 

iv. The MD or WTD or Manager shall be appointed as per schedule V and sec 197 of companies Act, 2013. 
v. The appointment shall be approved by BOD-OR and shall be further approved by company in the 1st GM 

held after such BM. 
vi. In addition to this approval of CG is required for such appointment if it is not in compliance of Schedule V. 
vii.  Any appointment made at BM if disapproved at the GM then acts conducted by such director between 

such BM & GM shall be deemed to be valid. 
Explanation: 
i. In the given case the appointment of the MD is made in accordance with sec 196. But it is not clear that 

whether the appointment is made in terms of schedule V. If in such case the appointment is not made as 
per schedule V then the approval of the CG will be required. Assuming the appointment is not in line with 
schedule V in the given case the CG approval will be required. If such CG approval is not obtained, then 
the appointment will be considered to be invalid. 

ii. If the CG is of the opinion that the appointment of managerial person at Public Company is made without 
the approval of CG and without complying to schedule V, CG may adopt the following procedure: 
a. Make reference to the CLB (now NCLT) for enquiry and to give decision. 
b. CLB shall issue show cause notice. 
c. CLB shall make order terminating appointment if it is satisfied that the appointment is made in 

contravention to section 196.  
iii. Any act done by MD till the approval of the CG will be valid in law even if CG disapproves the appointment 

afterwards. In addition to this the acts done by MD till the approval of GM will also be considered as valid. 
[196(5)] 

iv. Director need to refund the remuneration to company & company cannot waive of the recovery of 
remuneration. 

Answer: 
Thus in the given case the appointment will be considered as invalid if the approval of the CG is not obtained 
on non-compliance of Schedule V. Any act done by MD before such approval will be considered as valid in 
law. 
PM: X was appointed as Managing Director for life by the Articles of Association of a private company 
incorporated on 1st June, 2005. The articles also empowered X to appoint a successor. X, by will appointed 
G to succeed him after his death. Examine in this connection: 
(a) Can G succeed X as Managing Director after the death of X? 
(b) Is it possible for the company in general meeting to remove X from his office of directorship during 

his life time? 
Ans: 
Provision: [Relevant section 203, 196 & 169 of the Companies Act, 2013 as follows]  
1. Section 196(2) of the Companies Act, 2013 lays down that no company shall appoint or re-appoint any 

person as its managing director, whole-time director or manager for a term exceeding five years at a 
time. No concession or exception is allowed by the Act to private companies. In addition to this section 
166 prohibit the assignment of office of the director  

2. Further, section 196(4) of the Companies Act, 2013 provides that a MD or Manager or WTD, shall be 
appointed and the terms and conditions of such appointment and remuneration payable be approved 
by the Board of Directors at a meeting which shall be subject to approval by a resolution at the next 
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general meeting of the company and by the Central Government in case such appointment is at variance 
to the conditions specified in Schedule V of the Act. 

3. Section 169(1) / 203 of the Companies Act, 2013 empowers the company to remove a director, by 
ordinary resolution before the expiry of his period of office after giving him an opportunity of being 
heard. This section applies to both public and private companies. It applies to all directors except a 
director appointed by the Tribunal under section 242 of the Act. The above provision applies to the 
Managing Director also as he is a director of the company and the member of its Board of Directors. 

Explanation: 
In the given case. X is appointed as director for a lifetime in case of private company which is actually 
prohibited as per sec 196 as it provides maximum tenure of 5 years only. In addition to this the appointment 
of G by X is also not allowed as sec 166 that prohibits the assignment of the office by X. 
(Logically In addition to this the MD / WTD can be removed u/s 169 by GM-OR. Thus X can also be removed 
u/s 169.) 
(ICAI: ED can be removed u/s 203 by BM-OR) 
Answer: 
Thus in the given case: 
a. G cannot succeed X after his death as assignment is prohibited in sec 166. 
b. Had Mr. X been validly appointed as the Managing Director, it would have been possible for the company 

to remove him before expiry of his term, in accordance with the provision of section 169. 
 

Sec 197: Overall maximum managerial remuneration and managerial 
remuneration in case of absence or inadequacy of profits 

PM: M/s Star Health Specialities Ltd. owns a Multi-specialty Hospital in Chennai. Dr. Hamilton, a practising 
Heart Surgeon, has been appointed by the company as its director and it wants to pay him fee, on case to 
case basis, for surgery performed on the patients at the hospital. A question has arisen whether payment 
of such fee to him would amount to payment of managerial remuneration to a director subject to any 
restriction under the Companies Act, 2013. 
Advise the company, which seeks to ensure that the same does not contravene any provision of the 
Companies Act, 2013. 
Ans: 
Provision: [Relevant section 197 of the Companies Act, 2013 as follows] 
The remuneration to the BOD including the ED will be maximum upto limit decided in this section. But if the 
company wants to provide for lower level of the remuneration then it will be depend on: 

a. AOA of the company; or 
b. GM-OR; or 
c. GM-SR (if AOA requires the same). 

The above remuneration decided for the BOD will be inclusive of the remuneration for all services provided 
by him in any other capacity. 
e.g. if the director gives the secretarial compliance service in addition to the directorship then the 
remuneration decided in the above provision will be inclusive of secretarial compliance service. 
Exception: 
The services rendered shall not be considered as part of managerial remuneration if: 

a. Services given are of professional nature and 
b. Director giving such services have necessary qualification and experience for giving such services. 

(And the same is accepted and recommended by remuneration committee u/s 178). 
Explanation: 
In the given case the company wants to pay the fees to director Dr.  Hamilton for surgeries made by him on 
case to case basis. Now in this case Dr. Hamilton is professional and giving professional service. He also 
possesses the requisite professional qualification which will be point of consideration by Remuneration 
Committee. Thus the fees paid to Mr. Hamilton for making the heart surgeries will not be considered as 
managerial remuneration.  
Answer: 
Thus the company can pay the fees to Mr. Hamilton on professional case to case basis and it will not be 
considered as part of managerial remuneration. 
M17: Mr. Smart, a technocrat aged 71 years and reputed to be a specialist in reviewing sick companies is 
being considered to be appointed as Managing Director of Downhill Industries Limited. The company has 
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been incurring losses for the past several years and its “effective capital” is Rs. 500 crores. Referring to the 
provisions of the Companies Act, 2013, discuss:  
(i) Can Mr. Smart be appointed as Managing Director of the company despite being over 70 years of age? 
If so, what is the process to be followed to enable this?  
(ii) What is “effective capital” as per Schedule V of the Act?  
(iii)What is the maximum permissible remuneration under the Companies Act, 2013? 
Ans: 
Provision: [Relevant section 2 & 196 of the Companies Act, 2013 as follows] 
1.  Appointment of Managing Director:  

a. According to section 196(3) of the Companies Act, 2013, a Company shall appoint Managing 
Director (MD) or Manager or Whole Time Director (WTD) who is of 21 years to 70 years of age by 
passing an Ordinary resolution. 

b. A person who has attained the age of 70 years can be appointed as MD or Manager or WTD by 
passing GM-Special Resolution along with an explanatory statement annexed to the notice for such 
motion shall indicate the justification for appointing such person. A person who is below 21 years 
can never be appointed as MD or Manager or WTD. 

c. Where no special resolution is passed but an ordinary resolution is, the person of ≥ 70 years can be 
appointed provided prior approval of Central Government is availed. 

2. Effective Capital as per Schedule V of the Act: “Effective Capital” means the aggregate of the paid-up 
share capital (excluding share application money or advances against shares); amount, if any, for the 
time being standing to the credit of share premium account; reserves and surplus (excluding revaluation 
reserve); long term loans and deposits repayable after one year (excluding working capital loans, over 
drafts, interest due on loans unless funded, bank guarantee, etc., and other short-term arrangements) 
as reduced by the aggregate of any investments (except in case of investment by an investment company 
whose principal business is acquisition of shares, stock, debentures or other securities), accumulated 
losses and preliminary expenses not written off.  

3. Maximum permissible remuneration as per Section II of Part II of Schedule V: “where in any financial year 
during the currency of tenure of a managerial person, a company has no profits or its profits are 
inadequate, it may, pay remuneration to the managerial person (shall be approved by Remuneration 
Committee) not exceeding 120 lakh plus 0.01% of the effective capital in excess of RS. 250 crores in case 
where the effective capital is 250 crores and above”. 

Explanation and Answer   
No company shall appoint or continue the employment of any person as MD or Manager or WTD who is 
below the age of 21 years or has attained the age of 70 years.  However, a person who has attained the age 
of seventy years may be appointed to such office by passing of a special resolution in which case the 
explanatory statement annexed to the notice for such motion shall indicate the justification for appointing 
such person.  The Company may also consider passing a General Meeting-Ordinary Resolution for such 
appointment provided a prior approval of Central Government.  

Hence, Downhill Industries Limited can appoint Mr. Smart aged 71 years as Managing Director of 
Downhill Industries Limited by passing Special resolution and justifying his appointment in the explanatory 
statement annexed to the notice for such motion.  In case of ordinary resolution is passed, prior approval of 
Central Government is required. 

As per Section II of Part II of Schedule V, where in any financial year during the currency of tenure of 
a managerial person, a company has no profits or its profits are inadequate, it may, pay remuneration to the 
managerial person (shall be approved by Remuneration Committee) not exceeding 120 lakh plus 0.01% of 
the effective capital in excess of RS. 250 crores in case where the effective capital is 250 crores and above”. 
Hence, the maximum permissible remuneration shall be 120 lakh plus 0.01% of 250 crore [500 crore - 250 
crore]: RS. 120 Lakh + 2.5 lakh are RS. 122.5 Lakh.  
[Assumption: Mr. Smart reputed to be a specialist in reviewing sick companies is being considered to be 
appointed as Managing Director of Downhill Industries Limited and the company has been incurring losses 
for the past several years, it may also be assumed that Downhill Industries Limited is a sick company. So, in 
that case, the company may pay remuneration upto two times the amount permissible under section II 
(provided under section III of part II of schedule V)]. 
Increase in the sitting fees of the company. 
PM: The Article of Association of a listed company has fixed payment of sitting fee for each Meeting of 
Directors subject to maximum of Rs. 30,000. In view of increased responsibilities of independent directors 
of listed companies, the company proposes to increase the sitting fee to Rs. 45,000 per meeting. Advise 
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the company about the requirement under Companies Act, 2013 to give effect to the proposal. 
Ans: 
Provision: [Relevant section 197 of the Companies Act, 2013 as follows] 
The sitting fees can be paid to the ED & NED of the company for: 

a. Board meeting; or / & 
b. For committee meetings; or / & 
c. For any other meeting decided by BOD. 

The fees for the different class of companies will be different. 
The limit of the fees and the fees for the independent director will be as follows. 
1. The maximum fees that can be paid to any director can be Rs. 1 lac per Board Meeting / per committee 

meeting. 
2. However, the BOD can decide fees lower than above limit by BOD-OR. 
3. The fees of ID and 1-woman director shall be more than or equal to the fees paid to other NED. 
Explanation: 
In the given case company used to pay the sitting fees of Rs. 30,000. The company now wants to increase the 
sitting fees to Rs. 45000 now because of the increased workload and responsibility. As the proposed increase 
within the limit of max sitting fees of Rs.  1 lakh the company can increase the same by passing BOD-OR. 
Answer: 
Thus the company can increase the sitting fees to Rs. 45,000 by BOD-OR. 
The payment of sitting fees 
PM: A company wants to include the following clause in its Articles of Association: 
“Each director shall be entitled to be paid out of the funds of the company for attending meetings of the 
Board or a Committee thereof including adjourned meeting such sum as sitting fees as shall be determined 
from time to time by the Directors but not exceeding a sum of Rs. 30,000 for each such meeting to be 
attended by the Director.” 
You are required to advise the company as to the validity of such a clause and the correct legal position 
under the provisions of the Companies Act, 2013. 
Ans: 
Provision: [Relevant section 197 of the Companies Act, 2013 as follows] 
The sitting fees can be paid to the ED & NED of the company for: 

a. Board meeting; or / & 
b. For committee meetings; or / & 
c. For any other meeting decided by BOD. 

The fees for the different class of companies will be different. 
The limit of the fees and the fees for the independent director will be as follows. 
1. The maximum fees that can be paid to any director can be Rs. 1 lakh per Board Meeting / per committee 

meeting. 
2. However, the BOD can decide fees lower than above limit by BOD-OR. 
3. The fees of ID and 1-woman director shall be more than or equal to the fees paid to other NED. 
Explanation: 
In the given case the company wants to pay the sitting fees for the attending the BM i.e. Rs. 30,000. The 
amount of the fees stated is well within the maximum limit of the sitting fees as per law i.e. Rs. 1 lac per BM 
per director. The sitting fee is same for original as well as adjourned meeting. 
Answer: 
Thus in the given case the clause inserted by AOA of the company of sitting fees of Rs. 30,000 is valid in law. 
Suggestion: 
The sitting fees can be paid in case of loss also. 
Guarantee Commission paid to director whether Managerial Remuneration? 
PM: Directors of ABC Limited have been given the following remuneration -- 
Guarantee Commission has been paid to them for having guaranteed the term loans obtained from a 
financial institution. 
Examine the validity of the above payment in the light of the provisions of the Companies Act, 2013. 
Ans: 
Case Law: [Relevant section 197 of the Companies Act, 2013 as follows] 
It was held in Suessen Textile Bearings Ltd v. Union of India [(1984) 55 (Comp. Cases 492, 496, 497)] that 
the guarantee commission paid to directors for giving surety against loans or credit facilities taken by the 
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company from financial institution is not a remuneration. Therefore, GM - Special resolution is not necessary. 
The director giving guarantee does not render manual, clerical, technical, supervisory or administrative 
service. He gets the commission for the risk which he bears and that has nothing to do with his directorship. 
Guarantee commission given to a director will be in excess of his remuneration for the risk he has took for 
the Company. 
Explanation: 
In the given case the guarantee commission is paid to the director of the company for giving the guarantee 
for availing term loan by company from the financial institution. The commission is valid in law as per above 
litigation. The commission paid in the given case is for the risk taken by the director for payment of all debt 
in case of non-payment by the company. Which ultimately helped the company for availing the loan on the 
basis of the same. 
Answer: 
Thus the guarantee commission paid in the given case is valid in law. 

Appointment of person with the age of 70 years, payment of commission of 4%, Remuneration in case 
of loss of Rs. 40,000 per annum whether permissible? 
PM: Advise M/s Super Specialities Ltd. in respect of the following proposals under consideration of its 
Board of directors: 

(i) Appointment of Managing Director who is more than 70 years of age; 
(ii) Payment of commission of 4% of the net profits per annum to the directors of the company; 
(iii) Payment of remuneration of Rs. 40,000 per month to the whole time director of the company 

running in loss and having an effective capital of Rs. 95.00 lacs. 
Ans: 
Provision: [Relevant section 196 & 197 of the Companies Act, 2013 as follows] 
1. The company shall appoint MD or manager or WTD who is between the ages of 21-70 years by ordinary 

resolution at general meeting. 
2. The person who has attained age of 70 years can be appointed as MD or WTD or Manager by passing GM 

special resolution Proper justification for the appointment of person who has attained age off 70 years 
shall be given in explanatory statement of GM.  

3. The person who is below age of 21 years cannot be appointed as MD or WTD or Manager. 
The remuneration of the MD / WTD / Manager (i.e. ED) will be as follows: 
1. 5% of Net Profit if there is only one ED; or 
2. 10% of net profit to all ED if there are 2 or more ED. 
The remuneration to NED will be as follows: 

a. If company have appointed ED: then 1% of Net Profit to all NED; or 
b. If company not has appointed ED: then 3% of Net profit to all NED. 

The company shall pay remuneration in case of loss as per schedule V. The remuneration under schedule V 
will be based on long term liquidity i.e. effective capital as follows. 
Effective Capital (EC) Opt 1 
EC < 5 cr (-ve or +ve) 60 Lakh 
5 cr< EC < 100 cr 84 Lakh 
100 cr< EC < 250 cr 120 Lakh 
EC > 250 cr 120 Lakh + 0.01% of EC above 250 cr. 

For Remuneration in Option 1, required GM-OR, remuneration committee approval and the company has 
not committed any default in payment of dues to any bank or public financial institution or non-convertible 
debenture holders or any other secured creditors. However, in case the company has made such a default, 
this condition shall be deemed to be complied with if the company of obtains the prior approval of the bank 
or public financial institution concerned or the non-convertible debenture holders or other secured creditor, 
as the case may be, before obtaining the approval in the General Meeting. 
The remuneration in case of, above option 1 can be given unlimited by Special resolution at GM. 
Explanation: 
In the given case the company want to appoint and pay following managerial remuneration. 
(i) In the given case company wants to appoint MD who is of age more than 70 years. The company can 

appoint such MD if company passed GM-SR for the same u/s 196 or GM-OR and taking CG approval after 
such appointment as stated above 

(ii) As per the above provisions the company can pay max 5% of NP as commission or remuneration to 
MD/WTD/Manager and 3% of NP to all NED in the absence of the ED or 1% of NP to all NED in the 
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presence of ED. In the given situation it is not stated the director is ED or NED. Assuming the director is 
NED the commission of 4% of the net profit is prohibited to NED. But the same commission in excess of 
the limit specified shall be approved by company through GM-OR. 

(iii) In the given case the company is suffering through loss thus the remuneration will be based on effective 
capital of the company which is Rs. 95 lacs. In such case as effective capital is less than Rs. 5 cr the 
remuneration can be paid max Rs. 60 lacs per annum per director. Then the monthly remuneration of 
Rs. 40,000 is well within the limit as calculated above. However the payment of such remuneration shall 
be possible only if the following conditions are satisfied: 
- the payment of remuneration is approved by resolution passed by the board and in the case of a 

company covered sub-section (1) of section 178 also by the Nomination and Remuneration 
Committee. 

- The company has not committed any default in payment of dues to any bank or public financial 
institution or non-convertible debenture holders or any other secured creditors. However, in case 
the company has made such a default, this condition shall be deemed to be complied with if the 
company of obtains the prior approval of the bank or public financial institution concerned or the 
non-convertible debenture holders or other secured creditor, as the case may be, before obtaining 
the approval in the General Meeting. 

- A special resolution has been passed at the General Meeting of the company authorising the 
payment of remuneration. Such special resolution shall remain valid for a period not exceeding 3 
years. 

- Statement shall be given to the shareholders along with the notice calling the General Meeting. 
 
Answer: 
Thus: 

(i) Company can appoint a 70-year-old person as MD after passing GM-SR. 
(ii) Company cannot pay 4% of NP as commission unless it takes GM-OR. 
(iii) Company can pay the managerial remuneration in case of loss upto Rs. 40,000 per month as per 

Schedule V compliance. 
 

Payment of remuneration in case of loss. 
PM: X, a Director of MJV Ltd., was appointed on 1st April, 2011, one of the terms of appointment was that 
in the absence of adequacy of profits or if the company had no profits in a particular year, he will be paid 
remuneration in accordance with Schedule V. For the financial year ended 31st March, 2014, the company 
suffered heavy losses. The company was not in a position to pay any remuneration but he was paid Rs. 50 
lacs for the year, as paid to other directors. The effective capital of the company is Rs. 150 crores. Referring 
to the provisions of Companies Act, 2013, as contained in Schedule V, examine the validity of the above 
payment of remuneration to X. 
Ans: 
Provision: [Relevant section 197 and Schedule V of the Companies Act, 2013 as follows] 
The remuneration of the MD / WTD / Manager (i.e. ED) will be as follows: 
1. 5% of Net Profit if there is only one ED; or 
2. 10% of net profit to all ED if there are 2 or more ED. 
The remuneration to NED will be as follows: 

a. If company has appointed ED: then 1% of Net Profit to all NED; or 
b. If company has not appointed ED: then 3% of Net profit to all NED. 

The company shall pay remuneration in case of loss as per schedule V. The remuneration under schedule V 
will be based on long term liquidity i.e. effective capital as follows. The remuneration in case of loss can only 
be paid to ED. 
Effective Capital (EC) Opt 1 
EC < 5 cr (-ve or +ve) 60 Lakhs 
5 cr< EC < 100 cr 84 Lakhs 
100 cr< EC < 250 cr 120 Lakhs 
EC > 250 cr 120 Lakhs + 0.01% of EC above 250 cr. 

For Remuneration in Option 1, required GM-OR, remuneration committee approval and the company has 
not committed any default in payment of dues to any bank or public financial institution or non-convertible 
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debenture holders or any other secured creditors. However, in case the company has made such a default, 
this condition shall be deemed to be complied with if the company of obtains the prior approval of the bank 
or public financial institution concerned or the non-convertible debenture holders or other secured creditor, 
as the case may be, before obtaining the approval in the General Meeting. 
The remuneration in case of, above option 1 can be given unlimited by Special resolution at GM.             
Explanation: 
In the given case the company appointed an ED. The company paid him the remuneration of Rs. 50 lakhs in 
case of loss. But as per above provisions of the schedule V the company need to have the effective capital of 
more than Rs 100 cr. The company possess the effective capital of Rs. 150 thus the payment of the 
remuneration is well within the law. 
Answer: 
Thus the payment of the remuneration of Rs. 50 lakhs in the above case is valid in the law. 
Suggestion: 
Provided that company should have took the approval of the remuneration committee and the condition 
regarding the same in option 1 stated above is complied. 
 
Remuneration to ED in case of profit or loss. 
M03: M/s Supreme Technologies Limited proposes to appoint Mr. E and Mr. F as whole–time directors for 
a period of three years with effect from 1st June, 2018. The company proposes to pay a consolidated salary 
of Rs. 80,000 per month to each of them. 
Mr. D, the MD of the company, has been appointed for a period of five years with effect from 1st January, 
2016 on a remuneration payable in the form of commission at the rate of five percent of net profits subject 
to a minimum remuneration of Rs. 80,000 per month. 
The effective capital of the company at the end of the financial year ending 31st March, 2018 is Rs. 4.5 
crores and it has been increased to Rs. 5.5 crores on 1st April, 2018 by way of right issue of equity shares.  
The company failed to pay the dues of a bank on 1st January, 2018 and the default is still continuing. 
 The company seeks your advice on the steps to be taken to comply with the requirements of Section 196 
read with Schedule V to the Companies Act, 2013 with regard to the proposed appointment of Mr. E and 
Mr. F as whole time directors. Advise explaining the relevant provisions. 
Ans: 
Provision: [Relevant section 197 and Schedule V of the Companies Act, 2013 as follows] 
The remuneration of the MD / WTD / Manager (i.e. ED) will be as follows: 
1. 5% of Net Profit if there is only one ED; or 
2. 10% of net profit to all ED if there is 2 or more ED. 
The remuneration to NED will be as follows: 
a. If company has appointed ED: then 1% of Net Profit to all NED; or 
b. If company has not appointed ED: then 3% of Net profit to all NED. 
The company shall pay remuneration in case of loss as per schedule V. The remuneration under schedule V 
will be based on long term liquidity i.e. effective capital as follows. The remuneration in case of loss can only 
be paid to ED. 
Effective Capital (EC) Opt 1 
EC < 5 cr (-ve or +ve) 60 Lakhs 
5 cr< EC < 100 cr 84 Lakhs 
100 cr< EC < 250 cr 120 Lakhs 
EC > 250 cr 120 Lakhs + 0.01% of EC above 250 cr. 

For Remuneration in Option 1, required GM-OR, remuneration committee approval and the company has 
not committed any default in payment of dues to any bank or public financial institution or non-convertible 
debenture holders or any other secured creditors. However, in case the company has made such a default, 
this condition shall be deemed to be complied with if the company of obtains the prior approval of the bank 
or public financial institution concerned or the non-convertible debenture holders or other secured creditor, 
as the case may be, before obtaining the approval in the General Meeting. 
The remuneration in case of, above option 1 can be given unlimited by Special resolution at GM.             
Explanation: 
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In the given case the company appointed to executive director’s E and F with proposed salary of Rs. 80,000 
per month which will lead to yearly salary of Rs. 9.6 lacs per director. The company have effective capital of 
Rs. 5.5 cr. According to the same company can pay salary of Rs. 84 lacs to one ED per year. But the company 
has defaulted in the repayment of the deposit for more than 30 days in last FY i.e. from 1 Jan 2003 to 31 
March 2003. In such situation assuming that the company is suffering loss the company cannot pay the 
remuneration of Rs. 80,000 to each ED i.e. Mr E and Mr F as the company is defaulted in compliance of the 
condition of the option 1 for payment of the remuneration in case of loss. In the given case net profit is not 
given so assuming company is in loss, remuneration of Rs. 80,000 per director per month is valid in law. 
Answer: The appointment of Mr. E and Mr F can be made upto maximum remuneration of 10% (2 or more 
directors) of net profit. But in case of loss they will not be eligible to Rs. 80,000 remunerations to each. 
 
Sitting fees increase / Commission to NED / Guarantee commission. 
N03: Examine whether the payment of following remuneration to Non–executive Directors (Directors who 
are neither in the whole–time employment of the company nor Managing Director) is in accordance with 
the provisions of the Companies Act, 2013: 
(a) Sitting fee payable to Directors is increased from Rs. 3,000 to Rs. 6,000 per meeting by amending the 

Articles of Association. 
(b) Commission payable to Non–executive Directors is calculated on the basis of book profits arrived at 

after providing for depreciation as per straight line method. 
(c) Guarantee commission has been paid to one of the Non–executive Directors for having guaranteed and 

term loans obtained for a Financial Institution. 
Ans: 
Provision: [Relevant section 197 of the Companies Act, 2013 as follows] 
The sitting fees can be paid to the ED & NED of the company for: 

a. Board meeting; or / & 
b. For committee meetings; or / & 
c. For any other meeting decided by BOD. 

The fees for the different class of companies will be different. 
The limit of the fees and the fees for the independent director will be as follows. 

1. The maximum fees that can be paid to any director can be Rs. 1 lac per Board Meeting / per 
committee meeting. 

2. However, the BOD can decide fees lower than above limit by BOD-OR. 
3. The fees of ID and 1-woman director shall be more than or equal to the fees paid to other NED. 

The remuneration to NED will be as follows: 
a. If company has appointed ED: then 1% of Net Profit to all NED; or 
b. If company has not appointed ED: then 3% of Net profit to all NED. 

Case Law: 
It was held in Suessen Textile Bearings Ltd v. Union of India [(1984) 55 (Comp. Cases 492, 496, 497)] that 
the guarantee commission paid to directors for giving surety against loans or credit facilities taken by the 
company from financial institution is not a remuneration and therefore, GM - Special resolution is not 
necessary. The director giving guarantee does not render manual, clerical, technical, supervisory or 
administrative service. He gets the commission for the risk which he bears and that has nothing to do with 
his directorship. 
Explanation & Answer: 
In the first case, company used to pay the sitting fees of Rs. 3000. The company now wants to increase the 
sitting fees to Rs. 6000 now. As the proposed increase within the limit of max sitting fees of Rs. 1 lakh the 
company can increase the same by passing BOD-OR. 
In the second case, as per the above provisions the company can pay max 3% of NP to all NED in the absence 
of the ED or 1% of NP to all NED in the presence of ED. In the given situation it is stated the director is NED. 
Therefore, commission in excess of the limit specified shall be approved by company through GM-OR. 
However, the book profits should be arrived at after providing for depreciation in accordance with section 
123 & in the present case it does not seems to be a violation of the same & hence commission so calculated 
can be paid. 
In the third case, the guarantee commission is paid to the director of the company for giving the guarantee 
for availing term loan by company from the financial institution. The commission is valid in law as per above 
litigation. The commission paid in the given case is for the risk taken by the director for payment of all debt 
in case of nonpayment by the company. Which ultimately helped the company for availing the loan on the 
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basis of the same. 
Payment of excess remuneration to ED and refund of the same 
N04:Mr. Weldon was appointed as a Director of Esquire Engineering Ltd. with effect from 1st October, 
2002. Since the Company, namely, Esquire Engineering Ltd. wanted to take full advantage of the wisdom 
and expertise of Mr. Weldon, it offered him remuneration payable on monthly basis and subject to 
approval of GM-SR for approval for payment of such remuneration. Anticipating the approval of the 
GM-SR, Esquire Engineering Ltd. started paying such remuneration from the date of appointment and 
continued to do so till 31st March, 2003. The members by special resolution did not fully approve the 
remuneration proposed by the company and restricted the same to a lower amount. On scrutiny of the 
accounts, it was established that the company, till 31st March, 2003, has paid to Mr. Weldon a total sum 
of Rs. 1.20 Lacs in excess of the remuneration sanctioned by the special resolution. You are required to: 
(i) State with reference to the provisions of the Companies Act, 2013 in respect of recovery and waiver 

of recovery of the excess remuneration so paid, whether Mr. Weldon can keep the excess 
remuneration so received and under what conditions. 

(ii) Draft a resolution for waiver of recovery of the excess remuneration so paid by the Company. 
Ans: 
Provision: [Relevant section 197(9) & 197(10) of the Companies Act, 2013 as follows] 
For the purpose of the excess remuneration the General Meeting-Special Resolution is required as stated in 
the provisions. 
If in case the director receives the excess remuneration without the approval of General Meeting-Special 
Resolution then such director will be liable to re-fund such remuneration to the company, within two years 
or such lesser period as may be allowed by the company, and until such sum is refunded, hold such sum in 
the trust of the company. 
The company cannot waive off recovery of the excess remuneration refunded by the director. 
But if GM-SR approves the director to keep the excess remuneration and not to refund the same to the 
company in such case the director need not refund the remuneration and the company can waive of the 
recovery of the same. 
Explanation & Answer: 
(a) Mr. Weldon was appointed as a non-executive director. He was paid monthly remuneration awaiting the 

approval of GM-SR. However, the remuneration sanctioned by the members through special resolution 
was lesser than the remuneration actually paid to Mr. Weldon. Therefore, Mr. Weldon cannot keep 
remuneration drawn by him which is in excess of the remuneration sanctioned by the GM-SR, 
Accordingly, he shall refund to the company Rs. 120000. Until such refund is made, he shall hold it in 
trust for the company. Further, the company shall not waive the recovery of any sum refundable to it 
under sub-section (9) unless approved by the company by special resolution within 2 years from the date 
the sum becomes refundable and then Mr. Weldon shall have a right to retain the excess remuneration 
drawn by him. 

(b)  The required resolution is given as under: 
Subject                                          -        Waiver of recovery of excess remuneration  
Passing Authority                        -        General Meeting 
Nature of the Resolution           -        Special Resolution 
"RESOLVED that pursuant to the provisions of section 197 and other applicable provisions, if any, consent of 
the company be and is hereby given for waiving the recovery of an amount of Rs. 120000 paid to Mr. Weldon, 
the director of the company, during the period of 1stOctober, 2002 to 31stMarch, and 2003. Being in excess 
of the remuneration sanctioned by the GM-SR vide letter no .......... dated......... 
RESOLVED FURTHER THAT the company secretary be and is hereby authorised to take the necessary steps in 
this regard. " 
 
Remuneration to ED in case of loss 
M06: EF Chemicals Ltd. proposes to appoint one whole–time technical Director on a consolidated monthly 
remuneration of Rs. 30,000 and one whole–time Marketing Director on a consolidated salary of Rs. 25,000 
per month for a period for three years with effect from 1st September, 2014. The company has got a 
Managing Director and he is getting Rs. 40,000 per month. Explain the requirements under the Companies 
Act, 2013 to be complied with by the company in connection with the proposed appointment of whole 
time Directors taking into account the following data collected from the Balance Sheet of the company as 
on 31st March, 2014. 
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        Rs. 
Paid–up Share Capital      80,00,000 
Debentures redeemable after three years   90,00,000 
Investments       20,00,000 
Accumulated Loss      70,00,000 
Preliminary Expenses not written off    15,00,000 
Ans: 
Provision: 
The company shall pay remuneration in case of loss as per schedule V. The remuneration under schedule V 
will be based on long term liquidity i.e. effective capital as follows. The remuneration in case of loss can only 
be paid to ED. 
The remuneration in case of above option can be paid only on the compliance of the following conditions. 
Effective Capital (EC) Opt 1 
EC < 5 cr (-ve or +ve) 60 Lakhs 
5 cr< EC < 100 cr 84 Lakhs 
100 cr< EC < 250 cr 120 Lakhs 
EC > 250 cr 120 Lakhs + 0.01% of EC above 250 cr. 

For Remuneration in Option 1, required GM-OR, remuneration committee approval and the company has 
not committed any default in payment of dues to any bank or public financial institution or non-convertible 
debenture holders or any other secured creditors. However, in case the company has made such a default, 
this condition shall be deemed to be complied with if the company obtains the prior approval of the bank or 
public financial institution concerned or the non-convertible debenture holders or other secured creditor, as 
the case may be, before obtaining the approval in the GM. The remuneration in case of, above option 1 can 
be given unlimited by Special resolution at GM.    
 (A) The calculation of the effective capital will be as follows. 
Effective Capital: Schedule V Explanation. 
Add: 

1. Aggregate of the paid-up share capital (excluding share application money or advances against 
shares) 

2. share premium account 
3. reserves and surplus (excluding revaluation reserve) 
4. long-term loans and deposits repayable after one year (excluding working capital loans, over drafts, 

interest due on loans unless funded, bank guarantee, etc., and other short-term arrangements) 
Less: 

1. aggregate of any investments (except in case of investment by an investment company whose 
principal business is acquisition of shares, stock, debentures or other securities)  

2. accumulated losses 
3. Preliminary expenses not written off. 

The effective capital shall be calculated as on the last day of the financial year preceding the final year in 
which the appointment of the managerial person is made. 
Explanation: 
The effective capital of EF Chemicals Limited shall be calculated as on 31.03.2014. Accordingly, the effective 
capital of EF Chemicals Limited is Rs. 80,00,000 + 90,00,000 - 20,00,000 - 70,00,000 - 15,00,000 = 
Rs.65,00,000. 
As the effective capital in the given case is less than Rs. 5 cr. thus the remuneration to MD can be paid up to 
Rs. 60 lacs. Therefore, it is permissible to pay monthly remuneration of Rs. 30,000 to the whole time technical 
director and monthly remuneration of Rs. 25,000 to whole-time marketing director, as well as monthly 
remuneration of Rs. 40,000 to the already appointed managing director. 
The payment of remuneration as per Schedule V is possible only if the company has not made any default in 
repayment of any of its debts(including public deposits) or debentures or interest payable thereon for a 
continuous period of 30 days in the preceding financial year & company have obtained the approval of the 
remuneration committee in such case. 
Answer: 
The company EF Chemicals Ltd can pay the remuneration of Rs. 30,000 monthly to WTD and Rs. 25,000 to 
WTD of marketing & Rs. 40,000 monthly remunerations to MD on compliance of conditions of schedule V. 
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Refund of Excess Remuneration 
N06: Mr. X appointed as the Managing Director of XYZ Ltd. w.e.f. 1st October, 2006. The company made an 
application to the Central Government for approval, as the remuneration proposed to be paid to Mr. X 
was beyond the limits laid down in schedule V to the Companies Act, 2013. The company started paying 
remuneration from the date of appointment and continued to do so till 31st March, 2007. The Central 
Government did not approve the remuneration as proposed by the company and restricted the same to a 
lower amount. On scrutiny of the accounts, it was noticed that the company till 31st March, 2007 has paid 
to Mr. X, a total sum of Rs. 1.20 lakhs in excess of the remuneration sanctioned by the Central Government. 
Explain with reference to the provisions of the Act whether Mr. X can keep the excess remuneration. Draft 
the resolution for sanctioning the excess remuneration. 
Ans: 
Provision: [Relevant section 197(9) & 197(10) of the Companies Act, 2013 as follows] 
For the purpose of the excess remuneration the General Meeting-Special Resolution is required as stated in 
the provisions. 
If in case the director receives the excess remuneration without the approval of General Meeting-Special 
Resolution then such director will be liable to re-fund such remuneration to the company, within two years 
or such lesser period as may be allowed by the company, and until such sum is refunded, hold such sum in 
the trust of the company. 
The company cannot waive off recovery of the excess remuneration refunded by the director. 
But if GM-SR approves the director to keep the excess remuneration and not to refund the same to the 
company in such case the director need not refund the remuneration and the company can waive of the 
recovery of the same 
Explanation: 
Mr. X was appointed as a Managing Director. He was paid monthly remuneration awaiting the approval of 
GM-SR. However, the remuneration sanctioned by the members through special resolution was lesser than 
the remuneration actually paid to Mr. X. Therefore, Mr. X cannot keep remuneration drawn by him which is 
in excess of the remuneration sanctioned by the GM-SR. Accordingly, he shall refund to the company Rs. 
120000. Until such refund is made, he shall hold it in trust for the company. Further, the company shall not 
waive the recovery of any sum refundable to it under sub-section (9) unless approved by the company by 
special resolution within 2 years from the date the sum becomes refundable and then Mr. X shall have a right 
to retain the excess remuneration drawn by him 
Answer: 
Thus Mr X cannot keep such excess remuneration of Rs. 1.20 lacs. He shall hold it in trust of the company 
and refund the same to company. 
The required resolution is given as under: 
Subject                                          -        Waiver of recovery of excess remuneration  
Passing Authority                        -        General Meeting 
Nature of the Resolution           -        Special Resolution 
"RESOLVED that pursuant to the provisions of section 197 and other applicable provisions, if any, consent of 
the company be and is hereby given for waiving the recovery of an amount of Rs. 120000 paid to Mr. X, the 
Managing Director of the company, during the period of 1stOctober, 2006 to 31stMarch, 2007 being in excess 
of the remuneration sanctioned by the GM-SR vide letter no .......... dated......... 
RESOLVED FURTHER THAT the company secretary be and is hereby authorised to take the necessary steps in 
this regard. " 
 
Increase in sitting fees 
N08: The board of directors of XYZ Limited having paid–up share capital of Rs. 6 crores and free reserves 
of Rs.3 crores proposes to increase the sitting fee which is at present Rs.5,000. They seek your advice about 
the maximum amount upto which the sitting fee may be increased without seeking the approval of the 
members. Advise explaining the relevant provisions of the Companies Act, 2013. 
Ans: 
Provision: [Relevant section 197 of the Companies Act, 2013 as follows] 
The sitting fees can be paid to the ED & NED of the company for: 

a. Board meeting; or / & 
b. For committee meetings; or / & 
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c. For any other meeting decided by BOD. 
The fees for the different class of companies will be different. 
The limit of the fees and the fees for the independent director will be as follows. 
1. The maximum fees that can be paid to any director can be Rs. 1 lac per Board Meeting / per committee 

meeting. 
2. However, the BOD can decide fees lower than above limit by BOD-OR. 
3. The fees of ID and 1-woman director shall be more than or equal to the fees paid to other NED. 

The paid up capital and the reserves are irrelevant for the purpose of increasing the sitting fees. 
Answer: 
Thus the company XYZ Ltd. can increase the sitting fees from Rs. 5000 to Rs. 1 lacs as per given provision 
without seeking the approval of the members. 
 

M10:Non-executive Directors of ABC Limited, who are neither in the whole time employment of the 
company nor Managing Directors have been given the following remuneration - 

(a) Guarantee Commission has been paid to them for having guaranteed the term loans obtained 
from a financial institution. 

(b) Examine the validity of the payments in the light of the provisions of the Companies Act, 2013. 
Ans :(a) Guarantee Commission to NED: 
Provision: [Relevant section 197 of the Companies Act, 2013 as follows] 
It was held in Suessen Textile Bearings Ltd v. Union of India [(1984) 55 (Comp. Cases 492, 496, 497)] that 
the guarantee commission paid to directors for giving surety against loans or credit facilities taken by the 
company from financial institution is not a remuneration and therefore, GM - Special resolution is not 
necessary. The director giving guarantee does not render manual, clerical, technical, supervisory or 
administrative service. He gets the commission for the risk which he bears and that has nothing to do with 
his directorship. 
Explanation: 
In the given case the guarantee commission is paid to the director of the company for giving the guarantee 
for availing term loan by company from the financial institution. The commission is valid in law as per above 
litigation. The commission paid in the given case is for the risk taken by the director for payment of all debt 
in case of non-payment by the company. Which ultimately helped the company for availing the loan on the 
basis of the same. 
Answer: 
Thus the guarantee commission paid in the given case to non-executive director by ABC Ltd is valid in law. 
 
N12: Neemuch Pharma Limited having an "Effective Capital" of Rs 4 crore as on 31st March, 2012 raised Rs. 
2 crore by way of issue of right shares in May, 2012 during the current Financial Year 2012-2013. The 
company is managed by Mr. Chandrasekhar, the Managing Director, and he is getting a minimum 
remuneration of Rs 80,000 per month. 
The company proposes to appoint two whole-time Directors in July, 2012 on a consolidated minimum 
salary of Rs 60,000 per month to each of them. 
What is the "Effective Capital" for the purpose of determining the minimum remuneration payable to the 
proposed Whole-time Directors?                                               
State the requirements to be complied with under Schedule V to the Companies Act, 2013 to give effect to 
the proposed appointments. 
Ans: 
Provision: [Relevant section 197 of the Companies Act, 2013 as follows] 
Effective Capital: Effective Capital means the aggregate of the paid-up share capital (excluding share 
application money or advances against shares); amount, if any, for the time being standing to the credit of 
share premium account, reserves and surplus, long term loans and deposits repayable after one year 
(excluding working capital loans, overdrafts, interest due on loans unless funded, bank guarantee, etc., and 
other short term arrangements) as reduced by the aggregate of any investments (except in the case of 
investment by an investment company whose principal business is acquisition of shares, stock debentures or 
other securities), accumulated losses and preliminary expenses not written off. 
Appointment of whole-time directors: Neemuch Pharma Limited proposes to appoint two whole-time 
Directors in July, 2012 on a consolidated minimum salary of Rs 60,000 per month to each of them. The 
effective capital shall be calculated as on the last date of the financial year preceding the financial year in 
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which appointment is made. In this case, the effective capital on 31st March, 2012 (i.e. the last date of the 
preceding financial year) is Rs 4 crores. The right issue of shares in May, 2012 is not relevant here for the 
purpose of ascertaining effective capital. 
If the effective capital is Rs. 1 crore or more but less than Rs 5 crores, remuneration payable shall not exceed 
Rs 60 Lakhs p.a. per director. This ceiling shall apply for each Managing Director and/or whole-time director. 
In the given case, the proposed minimum remuneration for each of the whole time directors is Rs. 60,000 
p.m. and also Mr. Chandrasekhar, the existing Managing Director is only Rs. 80,000 p.m. i.e. within the ceiling 
laid down above. 
Hence the following steps are to be taken to comply with the requirements under section 197 read with 
Schedule V. 
(i) If there is no remuneration committee, remuneration committee must be formed consisting of at least 

3 non-executive independent directors including nominee directors, if any. The remuneration payable 
to two whole time Directors must be approved by a resolution passed by the remuneration committee. 

(ii) Board meeting must be convened to appoint two whole time Directors as additional directors, if they 
are not directors. 

(iii) It shall be further approved by Company in the 1st GM held after such BM on a consolidated salary of 
Rs 60,000 p.m. 

(iv) In addition to this approval of CG is required for such appointment if it is not in compliance of Schedule 
V. 

(v) A return in the prescribed form must be filed with Registrar of Companies within 60 days from the date 
of such appointment.  

RTP15: The Board of Directors of a listed company have decided to fix payment of sitting fee for each 
Meeting of Directors subject to maximum of Rs. 30,000. In view of increased responsibilities of women 
directors of the company, the company proposes to increase the sitting fee to Rs. 45,000 per meeting. 
State whether the company can accept such a proposal to increase the sitting fees for women directors 
keeping in view the provisions of the Companies Act, 2013. 
Ans: 
Provision: [Relevant section 197 of the Companies Act, 2013 as follows] 
The sitting fees can be paid to the ED & NED of the company for: 

d. Board meeting; or / & 
e. For committee meetings; or / & 
f. For any other meeting decided by BOD. 

The fees for the different class of companies will be different. 
The limit of the fees and the fees for the independent director will be as follows. 
1. The maximum fees that can be paid to any director can be Rs. 1 lac per Board Meeting / per committee 

meeting. 
2. However, the BOD can decide fees lower than above limit by BOD-OR. 
3. The fees of ID and 1-woman director shall be more than or equal to the fees paid to other NED. 
Explanation: 
1. The Board of Directors of a listed company have decided to fix payment of sitting fee for each Meeting 

of Directors subject to maximum of Rs. 30,000. In view of increased responsibilities of women directors 
of the company, the company proposes to increase the sitting fee to Rs. 45,000 per meeting. 

2. Since the sitting fees to women Directors is at par with that of other Non-Executive Directors and is only 
proposed to be increased, the Company can accept the proposal made to increase the sitting fees for 
women directors.  

Answer: 
Thus the company can increase the sitting fees to Rs. 45,000 by BOD-OR. 
 
RTP 16: Advise Super Specialties Ltd. in respect of the following proposals under consideration of its 
Board of Directors: 
i. Appointment of Managing Director who is more than 70 years of age; 

ii. Payment of commission of 4% of the net profits per annum to the directors of the company; 
iii. Payment of remuneration of Rs 40,000 per month to the whole time director of the company running 

in loss and having an effective capital of Rs 95 lacs. 
Ans: 
Provision: [Relevant section 196 & 197 of the Companies Act, 2013 as follows] 
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i. Under the proviso to section 196 (3) of the Companies Act, 2013, a person who has attained the age of 
seventy years may be employed as managing director, whole-time director or manager by the approval 
of the members by a special resolution passed by the company in the general meeting and the explanatory 
statement annexed to the notice for such motion shall indicate the justification for appointing such 
person. 

ii. Under section 197 (1) the limit of total managerial remuneration payable by a public company, to its 
directors, including managing director and whole-time director, and its manager in respect of any financial 
year shall not exceed eleven per cent of the net profits of that company for that financial year computed 
in the manner laid down in section 198. Further, the third proviso to section 197 (1) provides that except 
with the approval of the company in general meeting, the remuneration payable to directors who are 
neither managing directors or whole-time directors shall not exceed one percent. of the net profits of the 
company, if there is a managing or whole-time director or manager; or three per cent of the net profits in 
any other case. Therefore, in the given case, the commission of 4% is beyond the limit specified, and the 
same should be approved by the members by ordinary resolution. 

iii. If, in any financial year, a company has no profits or its profits are inadequate, the company shall not pay 
to its directors, including managing or whole time director or manager, by way of remuneration any sum 
exclusive of any fees payable to directors except in accordance with the provisions of Schedule V. Only 
Executive Directors are eligible for remuneration, Non-Executive Directors will not receive remuneration 
in case of no profit or its profits are inadequate. Therefore, in the given case, Payment of remuneration 
of Rs. 40,000 per month to the whole time director of the company running in loss is eligible. 
 

RTP14. 16: M/s Shivalik Ltd. owns a Multi-specialty Hospital in Kochi. Dr. Harshit, a practicing Heart 
Surgeon, has been appointed by the company as its non-executive director and it wants to pay him fee, on 
case to case basis, for surgery performed on the patients at the hospital. A question has arisen whether 
payment of such fee to him would amount to payment of managerial remuneration to a director subject 
to any restriction under the Companies Act, 2013. Advise the company, which seeks to ensure that the 
same does not contravene any provision of the Companies Act, 2013. 
Ans: 
Provision: [Relevant section 197 of the Companies Act, 2013 as follows] 
Under the proviso to sub-section (4) of section 197 of the Companies Act, 2013, in case– 
(i) The services rendered are of a professional nature; and 
(ii) In the opinion of the Nomination and Remuneration Committee, if the company is covered under sub-

section (1) of section 178, or the Board of Directors in other cases, the director possesses the requisite 
qualification for the practice of the profession. 

Explanation & Answer: 
In the given case the company wants to pay the fees to director Dr.  Harshit for surgeries made by him on 
case to case basis. Now in this case Dr. Harshit is professional and giving professional service. He also 
possesses the requisite professional qualification which will be point of consideration by Remuneration 
Committee. Thus the fees paid to Mr. Harshit for making the heart surgeries will not be considered as 
managerial remuneration.  
 
M16: International Technologies Limited, a listed company, being managed by a Managing Director 
proposes to pay the following managerial remuneration:  
(i)  Commission at the rate of five percent of the net profits to its Managing Director, Mr. Kamal.  
(ii) The directors other than the Managing Director are proposed to be paid monthly remuneration of Rs. 

50,000 and also commission at the rate of one percent of net profits of the company subject to the 
condition that overall remuneration payable to ordinary directors including monthly remuneration 
payable to each of them shall not exceed two percent of the net profits of the company.  The 
commission is to be distributed equally among all the directors.  

(iii) The company also proposes to pay suitable additional remuneration to Mr. Bhatt, a director, for 
professional services rendered as software engineer, whenever such services are utilized.  

You are required to examine with reference to the provisions of the Companies Act, 2013 the validity of 
the above proposals. 
Ans: 
Provision: [Relevant section 197 of the Companies Act, 2013 as follows] 
International Technologies Limited, a listed company, being managed by a Managing Director proposes to 
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pay the following managerial remuneration:  
i. Commission at the rate of 5% of the net profits to its Managing Director, Mr. Kamal: Part (i) of the 

second proviso to section 197(1), Provides that except with the approval of the company in general 
meeting by special resolution, the remuneration payable to any one managing director; or whole 
time director or manager shall not exceed 5 % of the net profits of the company and if there is more 
than one such director then remuneration shall not exceed 10 %  of the net profits to all such 
directors and manager taken together.   
In the present case, since the International Technologies Limited is being managed by a Managing 
Director, the commission at the rate of 5% of the net profit to Mr. Kamal, the Managing Director is 
allowed and no approval of company in general meeting is required.  

ii. The directors other than the Managing Director are proposed to be paid monthly remuneration of 
Rs. 50,000 and also commission at the rate of 1 % of net profits of the company subject to the 
condition that overall remuneration payable to ordinary directors including monthly remuneration 
payable to each of them shall not exceed 2 % of the net profits of the company: Part (ii) of the second 
proviso to section 197(1) provides that except with the approval of the company in general meeting, 
the remuneration payable to directors who are neither managing directors nor whole time directors 
shall not exceed-  
(A) 1% of the net profits of the company, if there is a managing or whole time director or manager;  
(B) 3% of the net profits in any other case.   

In the present case, the maximum remuneration allowed for directors other than managing or whole 
time director is 1% of the net profits of the company because the company is having a managing 
director also. Hence, if the company wants to fix their remuneration at not more than 2% of the net 
profits of the company, the approval of the company in general meeting by special resolution is 
required.   

iii. The company also proposes to pay suitable additional remuneration to Mr. Bhatt, a director, for 
professional services rendered as software engineer, whenever such services are utilized:  

(1) According to section 197(4), the remuneration payable to the directors of a company, including any 
managing or whole-time director or manager, shall be determined, in accordance with and subject 
to the provisions of this section, either   

i. by the articles of the company, or   
ii. by a ordinary resolution of GM or,   

iii. if the articles so require, by a special resolution, passed by the company in general meeting,  
(2) The remuneration payable to a director determined aforesaid shall be inclusive of the remuneration 

payable to him for the services rendered by him in any other capacity.  
(3) Any remuneration for services rendered by any such director in other capacity shall not be so 

included if—   
(a) The services rendered are of a professional nature; and   
(b) In the opinion of the Nomination and Remuneration Committee, if the company is covered under 

sub-section (1) of section 178, or the Board of Directors in other cases, the director possesses 
the requisite qualification for the practice of the profession. 

Explanation & Answer:   
 Hence, in the present case, the additional remuneration to Mr. Bhatt, a director for professional services 
rendered as software engineer will not be included in the maximum managerial remuneration and is allowed 
but opinion of Nomination and Remuneration Committee is to be obtained.  
Also, the International Technologies Limited (a listed company) shall disclose in the Board’s report, the ratio 
of the remuneration of each director to the median employee’s remuneration and such other details as may 
be prescribed under the Companies (Appointment and Remuneration of Managerial personnel) Rules, 2014. 
 
N17: Venus Limited is a widely held, listed company having two executive directors who are technocrats. 
The company has suffered losses in the last four years. The company wants to enhance the remuneration 
of the executive directors to Rs. 6, 00,000 per month from existing remuneration of Rs. 4, 00,000. The 
audited balance sheet as on 31st March 2016 reveals that the paid up capital of the company is Rs. 15 
crores, accumulated losses Rs. 11 crores and secured long term borrowings Rs. 5 crores. Besides, the 
company has long term investments of Rs. 11 crores. The company’s remuneration committee has 
recommended the proposal and the company is regular in repayment of its debts. Analyse the proposition 
with reference to the provisions of the Companies Act 2013. 
Ans: 
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Provision: [Relevant section 197 of the Companies Act, 2013 as follows] 
1. If, in any financial year, a company has no profits or its profits are inadequate, the company shall not 

pay to its directors, including any managing or whole- time director or manager, by way of remuneration 
any sum exclusive of any fees payable to directors except in accordance with the provisions of Schedule 
V. 

2. In cases where Schedule V is applicable on grounds of no profits or inadequate profits, any provision 
relating to the remuneration of any director which purports to increase or has the effect of increasing 
the amount thereof, whether the provision be contained in the company’s memorandum or articles, or 
in an agreement entered into by it, or in any resolution passed by the company in general meeting or its 
Board, shall not have any effect unless such increase is in accordance with the conditions specified 
Schedule V. 

3. The company shall pay remuneration in case of loss as per schedule V. The remuneration under schedule 
V will be based on long term liquidity i.e. effective capital as follows. The remuneration in case of loss 
can only be paid to ED. 

 The remuneration in case of above option can be paid only on the compliance of the following 
conditions. 
Effective Capital (EC) Opt 1 
EC < 5 cr (-ve or +ve) 60 Lakhs 
5 cr< EC < 100 cr 84 Lakhs 
100 cr< EC < 250 cr 120 Lakhs 
EC > 250 cr 120 Lakhs + 0.01% of EC above 250 cr. 

For Remuneration in Option 1, required GM-OR, remuneration committee approval and the company has 
not committed any default in payment of dues to any bank or public financial institution or non-convertible 
debenture holders or any other secured creditors. However, in case the company has made such a default, 
this condition shall be deemed to be complied with if the company obtains the prior approval of the bank or 
public financial institution concerned or the non-convertible debenture holders or other secured creditor, as 
the case may be, before obtaining the approval in the GM. The remuneration in case of, above option 1 can 
be given unlimited by Special resolution at GM.    
Explanation & Answer: 
Since, the company has suffered losses in the last four years; the company will pay remuneration to its 
directors in accordance with the provisions of Schedule V to the Companies Act, 2013. 
The total remuneration that Venus Limited is intending to pay to two technocrats is 144 lakhs per annum, 
from the current remuneration of 96 lakhs per annum. However, the remuneration of two executive directors 
has been proposed by the remuneration committee and the company is regular in payment of debts, 
approval of GM-SR is required. Remuneration of Rs. 4 Lacs per month is allowed but for Rs. 6 Lacs per month 
requires GM-SR. The remuneration to 2 directors here is given in normal capacity so it will require GM-SR. 
 
RTP15:  X, a Director of PQR Ltd., was appointed on 1st April, 2013, one of the terms of appointment was 
that in the absence of adequacy of profits or if the company had no profits in a particular year, he will be 
paid remuneration in accordance with Schedule V. For the financial year ended 31st March, 2015, the 
company suffered heavy losses. The company was not in a position to pay any remuneration but he (X) 
was paid Rs. 50 lacs for the year, as paid to other directors. The effective capital of the company is Rs. 150 
crores. Referring to the provisions of the Companies Act, 2013, as contained in Schedule V, examine the 
validity of the above payment of remuneration to X. 
Ans: 
Provision: [Relevant section 197 and Schedule V of the Companies Act, 2013 as follows] 
The remuneration payable to managerial personnel is linked to the effective capital of the company. Where 
in any financial year during the currency of tenure of a managerial person, a company has no profits or its 
profits are inadequate, it may, without GM-SR, pay remuneration to the managerial person not exceeding 
Rs.60 Lakhs in the year in case the effective capital of the company is between Rs.100 crores to 250 crores. 
The limit will be doubled if approved by the members by special resolution and further if the appointment is 
for a part of the financial year the remuneration will be prorated. The remuneration under schedule V will 
be based on long term liquidity i.e. effective capital as follows. The remuneration in case of loss can only be 
paid to ED. 
Effective Capital (EC) Opt 1 
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EC < 5 cr (-ve or +ve) 60 Lakhs 
5 cr< EC < 100 cr 84 Lakhs 
100 cr< EC < 250 cr 120 Lakhs 
EC > 250 cr 120 Lakhs + 0.01% of EC above 250 cr. 

For Remuneration in Option 1, required GM-OR, remuneration committee approval and the company has 
not committed any default in payment of dues to any bank or public financial institution or non-convertible 
debenture holders or any other secured creditors. However, in case the company has made such a default, 
this condition shall be deemed to be complied with if the company obtains the prior approval of the bank or 
public financial institution concerned or the non-convertible debenture holders or other secured creditor, as 
the case may be, before obtaining the approval in the GM. The remuneration in case of, above option 1 can 
be given unlimited by Special resolution at GM.    
Explanation & Answer: 
In the given case the company appointed to Mr. X as an executive director. The Company have pay 
remuneration to the managerial person not exceeding Rs. 60 Lakhs in the year in case the effective capital of 
the company is less than Rs. 5 Crore. But here the effective capital of the company is Rs. 150 crores. From 
the foregoing provisions contained in schedule V to the Companies Act, 2013 the payment of Rs. 50 Lacs in 
the year as remuneration to Mr. X is valid in case he accepts it as under the said schedule he is entitled to a 
remuneration of Rs. 120 Lakhs in the year and his terms of appointment provide for payment of the 
remuneration as per schedule V. 
 

Sec 202:  Compensation for loss of office of managing or whole-time director or 
manager 

RTP N14: Mr. Fin, Managing Director of Ray Fabrics Limited from last 4 years, lost his office. As per the 
provisions of the Companies Act, 2013, explain the following: 
i. State the compensation to be paid to Mr. Fin in relation to the loss of his office. 

ii. State the cases when no compensation is paid to the Managing Director in the situation of loss of 
office. 

Ans: 
Provision: [Relevant section 202 of the Companies Act, 2013 as follows] 

i. As per section 202 of the Companies Act, 2013, the compensation payable to Mr. Fin will be shall not 
exceed the remuneration which he would have earned if he had been in office for the remainder of his 
term (1 year) or for 3 years, whichever is shorter, calculated on the basis of the average remuneration 
actually earned by him during a period of 3 years immediately preceding the date on which he ceased 
to hold office, or where he held the office for a lesser period than three years, during such period. In 
case of Mr. Fin, it will be remaining 1 year of his term as the term of the Managing Director is 5 years 
multiplied by average remuneration of last 3 years. 

ii. Following are the cases in which no compensation is paid to the Managing Director in the situation of 
the loss of office: 

(a) where the director resigns from his office as a result of the reconstruction of the company, or of its 
amalgamation with any other body corporate or bodies corporate, and is appointed as the managing 
or whole-time director, manager or other officer of the reconstructed company or of the body 
corporate resulting from the amalgamation; 

(b) where the director resigns from his office otherwise than on the reconstruction of the company or 
its amalgamation as aforesaid; 

(c) where the office of the director is vacated under sub-section (1) of section 167; 
(d) where the company is being wound up, whether by an order of the Tribunal or voluntarily, provided 

the winding up was due to the negligence or default of the director; 
(e) where the director has been guilty of fraud or breach of trust in relation to, or of gross negligence in 

or gross mismanagement of, the conduct of the affairs of the company or any subsidiary company or 
holding company thereof; and 

(f) Where the director has instigated, or has taken part directly or indirectly in bringing about, the 
termination of his office. 
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PM: Can a company pay compensation to its directors for loss of office? Explain briefly the relevant 
provisions of the Companies Act, 2013 in this regard? 
Ans: 
Provision: [Relevant section 202 of the Companies Act, 2013 as follows] 

1. The company can pay the compensation for loss of office or consideration for retirement only to ED 
such as MD / WTD / Manager. 

2. However, the company cannot pay compensation to NED in this section; the company can pay the 
compensation to NED in sec 191.  

The compensation to ED shall not be paid in following cases. 
a. Where directors resigns as follows: 

i. Resignation because of Amalgamation or reconstruction of the company even when he is 
appointed as ED of amalgamated company. 

ii. Where director resigns voluntarily without any reason or due to personal reasons. 
b. Where director is liable to vacate office u/s 167 (discussed in chapter Appointment and Qualification 

of Directors). 
c. Director enters into any transaction or he does any act or negligence which lead to winding up of 

company. 
d. The director has executed fraud or gross negligence or mismanagement in the conduct of the affairs 

of: 
i. Company itself in which he is director; or 
ii. Holding company of the company in which he is director. 

e. Where director does any act or creates or supports to create any situation which can terminate his 
office.  

Other than the cases specified above the director are eligible for the compensation. E.g. where company 
removed the director voluntarily in section 169 without any reason then the director is eligible for 
compensation under this section. 
If the compensation derived as per this section, then such compensation shall not exceed the maximum limit 
calculated as per following method. 
Max Compensation = Period of Compensation X Average yearly remuneration earned. 
Period of Compensation = Remaining period of office or 3 years whichever is lower. 
Average yearly remuneration earned = Average remuneration of period which is lower of {actual period 
worked or 3 years}. 
 

Compensation paid to ED on ad hoc basis. Can company recover the same? 
PM: Mr. Doubtful was appointed as Managing Director of Carefree Industries Ltd. for a period of five 
years with effect from 1.4.2011 on a salary of Rs. 12 lakhs per annum with other perquisites. 
The Board of directors of the company on coming to know of certain questionable transactions 
terminated the services of the Managing Director from 1.3.2014. Mr. Doubtful termed his removal as 
illegal and claimed compensation from the company. Meanwhile the company paid a sum of Rs.5 lakhs 
on ad hoc basis to Mr. Doubtful pending settlement of his dues. Discuss whether: 
a. The company is bound to pay compensation to Mr. Doubtful and, if so, how much. 
b. The company can recover the amount of Rs. 5 lakhs paid on the ground that Mr. Doubtful is not 

entitled to any compensation, because he is guiding of corrupt practice. 
Ans: 
Provision: [Relevant section 202 of the Companies Act, 2013 as follows] 

1. The company can pay the compensation for loss of office or consideration for retirement only to ED 
such as MD / WTD / Manager. 

2. However, the company cannot pay compensation to NED in this section; the company can pay the 
compensation to NED in sec 191.  

The compensation to ED shall not be paid in following cases. 
a. Where directors resign as follows: 

i. Resignation because of Amalgamation or reconstruction of the company even when he is 
appointed as ED of amalgamated company. 

ii. Where director resigns voluntarily without any reason or due to personal reasons. 
b. Where director is liable to vacate office u/s 167. 
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c. Director enters into any transaction or he does any act or negligence which lead to winding up of 
company. 

d. The director has executed fraud or gross negligence or mismanagement in the conduct of the affairs 
of: 
i. Company itself in which he is director; or 
ii. Holding company of the company in which he is director. 

e. Where director does any act or creates or supports to create any situation which can terminate his 
office.  

Other than the cases specified above the director is eligible for the compensation. E.g. where company 
removed the director voluntarily in section 169 without any reason then the director is eligible for 
compensation under this section. 
If the compensation derived as per this section then such compensation shall not exceed the maximum limit 
calculated as per following method. 
Max Compensation = Period of Compensation X Average yearly remuneration earned. 
Period of Compensation = Remaining period of office or 3 years whichever is lower. 
Average yearly remuneration earned = Average remuneration of period which is lower of {actual period 
worked or 3 years}. 
Case Law: 
Decision in case of Bell vs. Lever Bros. (1932) AC 161 where it was observed that a director was not legally 
bound to disclose any breach of his fiduciary obligations so as to give the company an opportunity to dismiss 
him. In that case the Managing Director was initially removed by paying him compensation and later on it 
was discovered that he had been guilty of breaches of duty and corrupt practices and that he could have 
been removed without compensation. Then company cannot demand the compensation back. 
Explanation & Answer: 
The Company is not bound to pay compensation to Mr. Doubtful however company cannot recover the 
compensation which is already paid. The compensation here is adhoc basis that is Suo moto not as per 
Section 202 then company cannot recover the same. 
 
Compensation paid to ED on ad hoc basis. Can company recover the same? 
PM: A Managing Director was removed during the tenure of office and certain compensation was paid to 
him. It was later on found that during the tenure of his office that he was guilty of corrupt practices and 
the company felt that no compensation should have paid to him and therefore wants to recover the 
compensation so paid to him. Can the company succeed? 
Ans: 
Provision: [Relevant section 202 of the Companies Act, 2013 as follows] 

1. The company can pay the compensation for loss of office or consideration for retirement only to ED 
such as MD / WTD / Manager. 

2. However the company cannot pay compensation to NED in this section, the company can pay the 
compensation to NED in sec 191.  

3. The compensation to ED shall not be paid in following cases. 
a. Where directors resigns as follows: 

i. Resignation because of Amalgamation or reconstruction of the company even when he is 
appointed as ED of amalgamated company. 

ii. Where director resigns voluntarily without any reason or due to personal reasons. 
b. Where director is liable to vacate office u/s 167 (discussed in chapter Appointment and Qualification 

of Directors). 
c. Director enters into any transaction or he does any act or negligence which lead to winding up of 

company. 
d. The director has executed fraud or gross negligence or mismanagement in the conduct of the affairs 

of: 
i. Company itself in which he is director; or 
ii. Holding company of the company in which he is director. 

e. Where director does any act or creates or supports to create any situation which can terminate his 
office.  

Other than the cases specified above, the director is eligible for the compensation. E.g. where company 
removed the director voluntarily in section 169 without any reason then the director is eligible for 
compensation under this section. 
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If the compensation derived as per this section then such compensation shall not exceed the maximum limit 
calculated as per following method. 
Max Compensation = Period of Compensation X Average yearly remuneration earned. 
Period of Compensation = Remaining period of office or 3 years whichever is lower. 
Average yearly remuneration earned = Average remuneration of period which is lower of {actual period 
worked or 3 years}. 
Case Law: 
Decision in case of Bell vs. Lever Bros. (1932) AC 161 where it was observed that a director was not legally 
bound to disclose any breach of his fiduciary obligations so as to give the company an opportunity to dismiss 
him. In that case the Managing Director was initially removed by paying him compensation and later on it 
was discovered that he had been guilty of breaches of duty and corrupt practices and that he could have 
been removed without compensation. Then company cannot demand the compensation back. 
Answer: 
Thus as per above provisions and the case law any compensation paid to ED on ad hoc basis cannot be 
recovered on the ground that company later found that the director was working defective. 
Compensation paid to defaulting director whether can be recovered? 
N07: Mr. X was appointed as the Managing Director of ABC Ltd. for a period of 5 years w.e.f., 1st January, 
2006. Since his work was found unsatisfactory. His services were terminated from 15th August, 2007 by 
paying compensation for the loss of office as provided in the agreement entered into by the company. 
Later, the company discovered that during his tenure of office Mr. X was guilty of many corrupt practices 
and that he should have been removed without payment of compensation. Advice the company whether 
the services of the Managing Director can be terminated without payment of compensation as provided 
in the agreement and whether the company can recover the amount already paid to Mr. X filing a suit. 
Ans: 
Provision: [Relevant section 202 of the Companies Act, 2013 as follows] 

1. The company can pay the compensation for loss of office or consideration for retirement only to ED 
such as MD / WTD / Manager. 

2. However the company cannot pay compensation to NED in this section, the company can pay the 
compensation to NED in sec 191.  

The compensation to ED shall not be paid in following cases. 
a. Where directors resigns as follows: 

i. Resignation because of Amalgamation or reconstruction of the company even when he is 
appointed as ED of amalgamated company. 

ii. Where director resigns voluntarily without any reason or due to personal reasons. 
b. Where director is liable to vacate office u/s 167 (discussed in chapter Appointment and Qualification 

of Directors). 
c. Director enters into any transaction or he does any act or negligence which lead to winding up of 

company. 
d. The director has executed fraud or gross negligence or mismanagement in the conduct of the affairs 

of: 
i. Company itself in which he is director; or 
ii. Holding company of the company in which he is director. 

e. Where director does any act or creates or supports to create any situation which can terminate his 
office.  

Other than the cases specified above, the director is eligible for the compensation. E.g. where company 
removed the director voluntarily in section 169 without any reason then the director is eligible for 
compensation under this section. 
If the compensation derived as per this section then such compensation shall not exceed the maximum limit 
calculated as per following method. 
Max Compensation = Period of Compensation X Average yearly remuneration earned. 
Period of Compensation = Remaining period of office or 3 years whichever is lower. 
Average yearly remuneration earned = Average remuneration of period which is lower of {actual period 
worked or 3 years}. 
Case Law: 
Decision in case of Bell vs. Lever Bros. (1932) AC 161where it was observed that a director was not legally 
bound to disclose any breach of his fiduciary obligations so as to give the company an opportunity to dismiss 
him. In that case the Managing Director was initially removed by paying him compensation and later on it 
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was discovered that he had been guilty of breaches of duty and corrupt practices and that he could have 
been removed without compensation. Then company cannot demand the compensation back. 
Explanation & Answer: Compensation is paid on agreement basis i.e. adhoc and Suo moto but cannot be 
recovered. Thus, (a) if compensation has already been paid to Mr. X by ABC Ltd., the compensation cannot 
be recovered back as per the decision in Bell v Lever Bros. 
(b) If the breach of the duty and corrupt practices of Mr. X come to light at the time when his services are 
terminated, the company is not liable to pay any compensation to him. 
Director of the Company Mr. Raman resigns from his office as a result of amalgamation of the X Company 
with the other body corporate. Further he is appointed as the Managing director of the body corporate 
resulting from the amalgamation. State in the light of the Companies Act, 2013 whether in this situation, 
is company liable towards Managing Director to compensate for the loss of office after his resignation? 
Ans: 
Provision: [Relevant section 202 of the Companies Act, 2013 as follows] 

1. The company can pay the compensation for loss of office or consideration for retirement only to ED 
such as MD / WTD / Manager. 

2. However, the company cannot pay compensation to NED in this section; the company can pay the 
compensation to NED in sec 191.  

The compensation to ED shall not be paid in following cases. 
a. Where directors resigns as follows: 

iii. Resignation because of Amalgamation or reconstruction of the company even when he is 
appointed as ED of amalgamated company. 

iv. Where director resigns voluntarily without any reason or due to personal reasons. 
b. Where director is liable to vacate office u/s 167. 
c. Director enters into any transaction or he does any act or negligence which lead to winding up of 

company. 
d. The director has executed fraud or gross negligence or mismanagement in the conduct of the affairs 

of: 
iii. Company itself in which he is director; or 
iv. Holding company of the company in which he is director. 

e. Where director does any act or creates or supports to create any situation which can terminate his 
office.  

Other than the cases specified above the director are eligible for the compensation. E.g. where company 
removed the director voluntarily in section 169 without any reason then the director is eligible for 
compensation under this section. 
If the compensation derived as per this section, then such compensation shall not exceed the maximum limit 
calculated as per following method. 
Max Compensation = Period of Compensation X Average yearly remuneration earned. 
Period of Compensation = Remaining period of office or 3 years whichever is lower. 
Average yearly remuneration earned = Average remuneration of period which is lower of {actual period 
worked or 3 years}. 
Explanation & Answer: 
As per the facts given in the question, Mr. Raman, a Managing Director of X company resigns from his office 
as a result of amalgamation of the said company with the other body corporate. He is appointed as Managing 
Director of the Body Corporate resulting from the amalgamation. So, accordingly, as per the above stated 
provision, company shall not make compensation to the Mr. Raman for the loss of office due to his 
resignation on the account of amalgamation of the company with other body corporate. 

Sec 203: Appointment of Key Managerial Person 
N06: Mr. XYZ is the Managing Director of M/s. ABC Ltd. PQR Ltd. decides to appoint him as the Managing 
Director of the company. State the legal requirements under the Companies Act, 2013 to give effect to the 
proposed appointment. Draft a resolution for the appointment of Mr. XYZ as the Managing Director of 
PQR Limited. 
Ans: 
Provision: [Relevant section 203 of the Companies Act, 2013 as follows] 
1. If a person is already MD / Manager at any other company, then he can be appointed as MD in company 

by passing BOD-UR. 
2. This is how 1 individual can hold max. 2 offices of MD / Manager together at the same time. 
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3. While passing above BOD-UR the company should have given notice to all BOD about such meeting and 
the resolution is to be passed at BM only and not by circulation (sec 175 discussed later). 

Explanation: 
In the given case Mr. XYZ is the Managing Director of M/s. ABC Ltd. PQR Ltd. decides to appoint him as the 
Managing Director of the company. This will clearly require the BOD-UR passed at BM conducted. 
Answer: 
Thus appointment of Mr. XYZ as MD of PQR Ltd will require the BM-UR. 
Drafting of Resolution: 
Subject of Resolution: Appointment of Mr XYZ as MD. 
Type of resolution: Unanimous Resolution. 
Type of Meeting: Board Meeting 
Resolved that, as per section 203 of the Companies Act, 2013 read with Companies (Appointment and 
Remuneration of Managerial Personnel) Rules, 2014, company hereby passes the Board Meeting Unanimous 
resolution for appointment of Mr XYZ as the MD of PQR Ltd. 
Resolved further that, Mr Intelligent is empowered to take all the necessary steps to complete such 
appointment and complete the formalities there of. 
RTP16: Mr. W has been appointed as a whole time director in a public company which is having a paid up 
share capital of Rs. 20 crores. He met with an accident which led the office of whole time KMP vacant. 
State the provisions of the Companies Act, 2013 with regards to filling of the casual vacancy of KMP. What 
will be the answer if Mr. W has been appointed as whole time director in a Government Company? 
Ans: 
Provision: [Relevant Section 203 read with Rule 8 of the Companies Rules, 2014as follows] 

1. Every company belonging to such class or classes of companies as may be prescribed, shall have the whole 
time Key Managerial Personnel. According to Rule 8 of the Companies (Appointment and Remuneration 
of Managerial Personnel) Rules, 2014 every listed company and every other public company having a paid-
up share capital of Rs. 10 crore or more shall have whole-time key managerial personnel.  

2. Further as per sub-section 4 to Section 203 of the Companies Act, 2013, if the office of any whole-time 
KMP is vacated, the resulting vacancy shall be filled-up by the Board at a meeting of the Board within a 
period of six months from the date of such vacancy.  

3. According to provisions of sub-section 4A to Section 203, the provisions of sub-section (1), (2), (3) and (4) 
of section 203 shall not apply to a managing director or Chief Executive Officer or manager and in their 
absence, to a whole-time director of the Government Company. So the law given above in section 203(4) 
shall not be attracted in the case of Government Company. 

 
RTP16/ M15: Explain the concept of KMP (Key Managerial Personnel) as introduced by the Companies Act, 
2013. 
Explain the classes of companies which are required to appoint whole time Key Managerial Person under 
the provisions of the said Act. 
Ans: 
Provision: [Relevant Section 203 read with Rule 8 of the Companies Rules, 2014as follows] 
Every company belonging to such class or classes of companies as may be prescribed, shall have the following 
whole time Key Managerial Personnel.  

(a) Managing Director or Chief Executive Officer or Manager and in their absence, a Whole-time Director;  
(b) Company Secretary; and  
(c) Chief Financial Officer According to Rule 8 of the Companies (appointment and Remuneration of 

Managerial Personnel) Rules, 2014,  
As per rule 8 of Companies (Appointment and Remuneration of Managerial Personnel) Amendment Rules, 
2014, every listed company and every other public company having a paid up share capital of Rs. 10 crore or 
more shall have a whole time key managerial personnel.  
Further, as per Rule 8A of the Companies (Appointment and Remuneration of Managerial Personnel) 
Amendment Rules, 2014, a company other than a company covered under Rule 8 above, which has a paid up 
share capital of Rs 5 crore or more shall have a whole-time company secretary.  
 

Sec 204: Secretarial audit for bigger companies 
RTP 16: Explaining the provisions of the Companies Act, 2013, examine whether the following 
companies are required to get the Secretarial Audit conducted: 
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i. ABC Company Limited is a company listed at Bombay Stock Exchange and has a paid-up share 
capital of Rs. 50 crore.  

ii. DEF Company Limited is a company which has a paid up equity share capital of Rs. 100 crore but 
has a turnover of Rs. 100 crore during the financial year 2014-15. The company is not listed on any 
of the Stock Exchanges. 

Ans: 
Provision: [Relevant Section 204 of the Companies Act, 2013 as follows] 
In accordance with the provisions of the Companies Act, 2013, as contained in section 204(1) every listed 
company and a company belonging to other class of companies as may be prescribed, shall annex with its 
Boards report made in terms of section 134(3), a secretarial audit report, given by a company secretary in 
practice, in such form as may be prescribed. 
The Companies (Appointment and Remuneration of Managerial Personnel) Rules, 2014 provides that for the 
purposes of section 204(1), the other class of companies shall be as under: 
1. Every public company having a paid up share capital of Rs. 50 crore or more; or 
2. Every public company having a turnover of Rs. 250 crore or more 

Answer: 
The format of the Secretarial Audit Report shall be in Form No. MR-3 Accordingly: 
i. In the first case since the company is a listed company at Bombay Stock Exchange, the company has to 

get the Secretarial Audit done. Paid-up share capital of the company criteria is not applicable in the given 
case. Therefore, the requirement of having at least Rs. 50 crore paid up share capital does not apply in 
the given case since the company is a listed company. 

ii. In the second case, the paid up share capital of the company is Rs. 100 crores and turnover of the 
company is Rs. 100 crore. The paid up share capital is in excess of the required limit, the company has 
to get the Secretarial Audit done. Turnover criteria of Rs. 250 crore does not apply in this case since the 
company has already fulfilled the paid up share capital criteria. 

Other 
RTP17: State the legal position in the given situations: 
a) Mr. Financer, is a CEO in a public company. State whether the limits on managerial remuneration 

under section 197 and schedule V apply to Mr. Financer. 
b) Mr. X is a Whole Time Director (WTD) in a Super Ltd. He is also Whole Time Director (WTD) in its 

subsidiary company. Discuss the validity of Mr. X as WTD in its subsidiary company. 
Ans: 
(a) Section 197 applies with regard to remuneration of directors including MD/ WTD and Manager. 

Schedule V provides conditions with regard to appointment and remuneration of MD/ WTD and 
Manager, Therefore, the provisions related to the managerial remuneration are not applicable on all 
KMP i.e., to CEO, CFO, or CS but they are applicable only to MD/WTD and Manager. So, Section 197 & 
Schedule V shall not apply to Mr. Financer. 

(b) As per section 203(2) of the Companies Act, 2013, every whole-time key managerial personnel of a 
company shall be appointed by means of a resolution of the Board containing the terms and conditions 
of the appointment including the remuneration. Whole-time key managerial personnel shall not hold 
office in more than one company at the same time except in its subsidiary company [Section 203 (3)]. 
So accordingly, Mr. X can validly hold the position of Whole time director in the subsidiary of Super Ltd. 
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Chapter 4: 
Inspection, Inquiry & Investigation 
(Sec 206-229) 

Sec 209: Search and Seizure 
M16,N11: A group of creditors of Mac Trading Limited makes a complaint to the Registrar of Companies, Hydera-
bad alleging that the management of the company is indulging in destruction and falsification of the accounting 
records of the company. The complainants request the Registrar to take immediate steps to seize the records of 
the company so that the management may not be allowed to tamper with the records. The complaint was received 
at 10 A.M. on 1st July 2015 and the ROC entered the premises at 10.30 A.M. for the search. Examine the powers of 
the Registrar to seize the books of the company. 

Ans: 
Provision: [Relevant section 209 of the Companies Act, 2013 is as follows] 
Section 209 of the Companies Act, 2013 provides that where upon information in his possession or otherwise, the 
Registrar or inspector has reasonable ground to believe that the books and papers of -  
(i) a company, or   
(ii) relating to the key managerial personnel, or   
(iii) any director, or   
(iv) auditor, or   
(v) company secretary in practice if the company has not appointed a company secretary, are likely to be destroyed, 

mutilated, altered, falsified or secreted, he may, after obtaining an order from the Special Court for the seizure of 
such books and papers: - 
a.  enter, with such assistance as may be required, and search, the place or places where such books or papers 

are kept; and  
b. seize such books and papers as he considers necessary after allowing the company to take copies of, or ex-

tracts from, such books or papers at its cost.  
Explanation and Answer: 
According to the above provisions, Registrar may enter and search the place where such books or papers are kept 
and seize them only after obtaining an order from the Special Court.  
Since in the given question, Registrar entered the premises for the search and seizure of books of the company with-
out obtaining an order from the Special Court, he is not authorised to seize the books of the Mac Trading Limited. 
 

M04: The Registrar of Companies, West Bengal has received a complaint from a group of creditors of a Company, 
in order to prevent the unearthing of their embezzlement of company’s funds, are engaged in falsification and de-
struction of original accounting books and records. The complaints urged the Registrar seize the accounting books 
and records of the company so that the Directors may not be able to tamper the same. You are required to state 
the powers, if any, of the Registrar in this respect. 

Ans: 
Provision: [Relevant section 209 of Companies Act, 2013] 
If the ROC is of the following opinion it can seize the books of the company or any officer of the company: 
a. The book will be destroyed. 
b. The book will be mutilated. 
c. The book will be altered. 
d. The book will be falsified. 
e. The book will be secreted. 
On the basis of the above facts the ROC can seize the books as per following process: 
1. ROC shall take prior approval of the special court for seizure of books. 
2. Enter the premises or places where the books are kept. 
3. Allow the company to take the copies, ex-tracts of the books first. The cost of the same shall be borne by compa-

ny. 
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4. Seize the books of the company after company finished to take the copies of the same. 
Explanation &Answer: 
In the given case, The Registrar of Companies, West Bengal has received a complaint from a group of creditors of a 
Company regarding embezzlement of company’s funds, falsification and destruction of original accounting books and 
records; if the complaint is found true the ROC has power to seize the books by following the above mentioned pro-
cess. 
Suggestion: The ROC shall return the books to the company within 180 days of seizure. If the ROC further requires 
the books it can call the books for further 180 days by making an order in writing. 

Sec 210: Investigation into affairs of company 
N15: Shareholders of Hide and Seek Ltd. are not satisfied about performance of the company.  It is suspected that 
some activities being run in the name of the company are not in the interest of the company or its members.  101 
out of total 500 shareholders of the company have made an application to the Central Government to appoint an 
inspector to carry out investigation and find out the true picture.  
With reference to the provisions of the Companies Act, 2013, mention whether the shareholders’ application will 
be accepted?  Elaborate. 

Ans: 
Provision: [Relevant section 210 and 213 of the Companies Act, 2013 is as follows] 
According to the Companies Act, 2013, the NCLT under section 210 (1) may order an investigation into the affairs of 
the company, if it is of the opinion that it is necessary to do so:  
(a) On the receipt of a report of the Registrar or Inspector under section 208;  
(b) On intimation of a special resolution passed by a company that the affairs of the company ought to be investigat-
ed;  
(c) In public interest.  
 According to section 210 (3) of the Companies Act, 2013, the NCLT may appoint one or more persons as inspectors 
to investigate into the affairs of the company and to report thereon in such manner as the NCLT may direct. 
The shareholders’ application will not be accepted as under 210 of the Companies Act, 2013, NCLT may order an in-
vestigation into affairs of the company on the intimation of a special resolution passed by a company that the affairs 
of the company ought to be investigated and then may appoint the inspectors. 
 
As per section 213 of the Companies Act, 2013, The Tribunal may: 

a. On an application made by- 
i. Not less than One Hundred members or members holding not less than one tenth of the voting power, in the 

case of a company having a share capital; or 
ii. Not less than one fifth of the persons on the company’s register of members, in the case of a company having 

no share capital, 
and supported by such evidence as may be necessary for the purpose of showing that the applicants have good rea-
sons for seeking an order for conducting an investigation into the affairs of the company; or 
 
b. On an application made to it by any other person or otherwise, if it is satisfied that there are circumstances sug-

gesting that- 
i. The business of the company is being conducted with intent to defraud its creditors, members or any other 

person or otherwise for a fraudulent or unlawful purpose or in a manner oppressive to any of its members or 
that the company was formed for any fraudulent or unlawful purpose; 

ii. Persons concerned in the formation of the company or the management of its affairs have in connection 
therewith been guilty of fraud, misfeasance or other misconduct towards the company or towards any of its 
members, or 

iii. The members are not provide with the sufficient information regarding payment of the remuneration or 
commission to managerial personnel 

Order, after reasonable opportunity of being heard to the parties concerned. The investigation will be conducted 
by one or more inspector appointed by the CG for investigation. The CG will also state the manner under which 
the investigation shall be conducted. 

Explanation and Answer: 
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In the present case, 101 out of total 500 shareholders of the company have made an application to the NCLT to ap-
point an inspector to carry out investigation but it is not sufficient as the company has not passed the special resolu-
tion. 
Note: in Old Act, applications were made to CG, but in the new Act, applications are made to NCLT under 2013 and 
to CG with special resolution in 210. So now the question will ask on NCLT rather than CG. 
 

PM,M07: A majority of the Board of directors of M/s High Value Infotech Ltd. have realised that some of the busi-
ness activities carried out in the name of the company are not in the interest of either the company or its mem-
bers. They want that the company should make an application to the NCLT to appoint an Inspector to carry out 
investigation and find out the whole truth. Explain the steps that should be taken to achieve the purpose and draft 
the application under the Companies Act, 2013. 

Ans: 
Provision: [Relevant section 210 and 213 of the Companies Act, 2013 as follows] 
The NCLT may order the investigation of the company based on the following points. 
a. On the report made by inspector or ROC u/s 208. The ROC or inspector can also make the recommendation for 

investigation under the inspection report made u/s 208. 
b. If the members passes the GM-SR for conduct of the investigation in their own company. 
c. NCLT may suo motu start investigation in the company in public interest 
d. Where an order is passed by a court or the Tribunal in any proceedings before it that the affairs of a company 

ought to be investigated, the Central Government shall order an investigation into the affairs of that company. 
As per section 213 of the Companies Act, 2013, The Tribunal may: 

c. On an application made by- 
iii. Not less than One Hundred members or members holding not less than one tenth of the voting power, in the 

case of a company having a share capital; or 
iv. Not less than one fifth of the persons on the company’s register of members, in the case of a company having 

no share capital, 
and supported by such evidence as may be necessary for the purpose of showing that the applicants have good rea-
sons for seeking an order for conducting an investigation into the affairs of the company; or 
 
d. On an application made to it by any other person or otherwise, if it is satisfied that there are circumstances sug-

gesting that- 
iv. The business of the company is being conducted with intent to defraud its creditors, members or any other 

person or otherwise for a fraudulent or unlawful purpose or in a manner oppressive to any of its members or 
that the company was formed for any fraudulent or unlawful purpose; 

v. Persons concerned in the formation of the company or the management of its affairs have in connection 
therewith been guilty of fraud, misfeasance or other misconduct towards the company or towards any of its 
members, or 

vi. The members are not provide with the sufficient information regarding payment of the remuneration or 
commission to managerial personnel 

Order, after reasonable opportunity of being heard to the parties concerned. The investigation will be conducted 
by one or more inspector appointed by the CG for investigation. The CG will also state the manner under which 
the investigation shall be conducted. 

Explanation: 
In the given case, the majority of directors are already of the view that the affairs of the company are not conducted 
in a manner beneficial either to the company or to the members and want to make an application to the NCLT to ap-
point an inspector. 
Therefore, the steps to be carried out for the purpose will be as under: 
(i) Convene an Extraordinary General Meeting of members for passing the required special resolution. The provi-

sions for convening the meeting should be complied with and the explanatory statement with the notice of the 
meeting must provide full details of the proposed special resolution. 

(ii) Once the special resolution is passed, a copy of it along with the copy of the notice should be filed with the Reg-
istrar; 
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(iii) An application should be made under section 210 (1) to the NCLT requesting it to appoint an inspector to inves-
tigate the affairs of the company. 

(iv) The NCLT on receipt of such notice will ask for information, documents and other supporting evidence and may 
order an investigation only if it is of the opinion that an investigation is warranted. It may appoint one or more 
inspectors to investigate into the affairs of the company and to report thereon in such manner as it may direct. 

Draft of application: 
High Value InfoTech Ltd. (Address) 
Date: 
 
The Secretary, 
Ministry of Corporate Affairs, 
New Delhi 
Sir, 
At a meeting of the shareholders of the company held on____________ at  _______________, 
The members have passed the following resolution as a Special Resolution: 
“Resolved that the NCLT be approached to appoint one or more Inspector to carry out an investigation into the af-
fairs of the company to determine whether the activities in 
The name of the Company is being carried on in a manner which is against the interest of either the company or its 
members. 
Resolved further that the Board of Directors be and is hereby authorized to make necessary application to the Cen-
tral Government for this purpose and submit the necessary documents and information as may be required by the 
Central Government in this regard”. 
 
The above referred special resolution was passed at an extraordinary general meeting of the company held 
on…………. 
It is, therefore, prayed that the Central Government be pleased to appoint as per section 210 of the Companies Act, 
2013, an inspector to investigate the affairs of the company regarding the matters mentioned in the above resolution 
and communicate its decision to the company. 
 
Yours faithfully, 
For and on behalf of High Value InfoTech Ltd. 
Secretary 
Note: in Old Act, applications were made to CG, but in the new Act, applications are made to NCLT under 2013 and 
to CG with special resolution in 210. So now the question will ask on NCLT rather than CG. 

Sec 212: Investigation into affairs of company by Serious Fraud Investigation Office 
N17: Mrs. Preeti, a lady aged about 32 years and Managing Director of M/s Grow more plantations Ltd., has been 
arrested for an offence covered under section 447 of the Companies Act, 2013 on a complaint made by the Direc-
tor, Serious Fraud Investigation Officer. Mrs. Preeti seeks your legal advice as to the conditions under which she 
can be released on bail and the role of Special Court in this regard. 

Ans: 
Provision: [Relevant section 212 of the Companies Act, 2013 is as follows] 
According to Section 212(6) of the Companies Act, 2013, notwithstanding anything contained in the Code of Criminal 
Procedure, 1973 (2 of 1974), offence covered under section 447 shall be cognizable and no person accused of any 
offence under those sections shall be released on bail or on his own bond unless— 

(i) the Public Prosecutor has been given an opportunity to oppose the application for such release; and 
(ii) where the Public Prosecutor opposes the application, the court is satisfied that there are reasonable grounds for 

believing that he is not guilty of such offence and that he is not likely to commit any offence while on bail. 

A person, who, is under the age of sixteen years or is a woman or is sick or infirm, may be released on bail, if the Spe-
cial Court so directs. 
The Special Court shall not take cognizance of any offence referred to this sub-section except upon a complaint in 
writing made by— 
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(i) the Director, Serious Fraud Investigation Office; or 
(ii) any officer of the Central Government authorised, by a general or special order in writing in this behalf by that 

Government. 

Explanation and Answer: 
In the instant case, Mrs. Preeti has been arrested for an offence covered under section 447 of the Act on a complaint 
made by the Director, SFIO. 
As Mrs.Preeti is a woman, she may be released on bail if the Special Court so directs. 
 

Sec 216: Investigation of ownership of company 
N17: Remedial Pharma Limited, over the years, enjoys a high reputation in the market and its general reserves are 
ten times more than the paid up capital of the company. There is a serious apprehension of cornering the share of 
the company by a group of unscrupulous persons likely to result in change in the Board of directors which may be 
prejudicial to the public interest. The company seeks your advice as to how it can block the transfer of shares of 
the company under the provisions of the Companies Act, 2013. 

Ans: 
Provision: [Relevant section 222 of the Companies Act, 2013 is as follows] 
Where it appears to the NCLT, in connection with any investigation under Section 216 of the Companies Act, 2013 or 
on a complaint made by any person in this behalf, that there is good reason to find out the relevant facts any securi-
ties issued or to be issued by the company and the Tribunal is of the opinion that such facts cannot be found out un-
less certain restrictions as it may deem fit are imposed, the Tribunal may, by order, direct that the securities shall be 
subject to such restrictions as it may deem fit for such period not exceeding 3 years as be specified in the order. 
Where securities in any company are issued or transferred or acted upon in contravention of an order of the Tribunal 
under sub section (1), the company shall be punishable with fine which shall not less than one lakh rupees but which 
may extend to 25 lakh rupees and every officer of the company who is in default shall be punishable with imprison-
ment for a term which may extend to 6 months or with fine which shall not be less than twenty five thousand rupees 
but which may extend to 5 lakh rupees or with both. [Section 222(2)] 
Explanation and Answer: 
The facts given in the question squarely fall within the provision of Section 222 of the Companies Act, 2013. The 
management of Remedial Pharma Limited may make a complaint to the NCLT and convince that the transfer of 
shares in favour of the group of unscrupulous persons would change the composition of the Board of directors of the 
company which shall be prejudicial to the public interest and if the NCLT is convinced with the pleas of the company, 
it may pass an order as stated above which would block the transfer of shares as stated in the question. 
 

Sec 218: Protection of employees during investigation 
M17:Damage Ltd, the Company wanted to suspend Mr. Z, the CFO of the Company during the pendency of an in-
vestigation being conducted under the provisions of the Companies Act, 2013 on the order of Tribunal. The Com-
pany approached the Tribunal on 3rd January, 2017 for the proposed action. The Company on 15th February, 2017 
passed an order of suspension without waiting for the orders from Tribunal. Comment upon the action taken by 
the Company with reference to the relevant provisions of the Act. 

Ans: 
Provision: [Relevant section 218 of the Companies Act, 2013 is as follows] 
Section 218 of the Act deals with the Protection of Employees during Investigation and relevant provisions are as un-
der: 
(1) Approval of tribunal to take action against the employee: Notwithstanding anything contained in any other law 
for the time being in force, if - 
(a) during the course of any investigation of the affairs and other matters of or relating to a company, other body 

corporate or person under section 210,section 212, section 213 or section 219 or of the membership and other 
matters of or relating to a company, or the ownership of shares in or debentures of a company or body corpo-
rate, or the affairs and other matters of or relating to a company, other body corporate or person, under section 
216; or 

(b) during the pendency of any proceeding against any person concerned in the conduct and management of the 
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affairs of a company under Chapter XVI, such company, other body corporate or person proposes – 
 to discharge or suspend any employee; or 
 to punish him whether by dismissal, removal, reduction in rank or otherwise; or 
 to change the terms of employment to his disadvantage the Company, other body corporate or person, as 

the case may be shall obtain approval of the Tribunal of the action proposed against the employee and if the 
Tribunal has any objection to the action proposed, it shall send by post notice thereof in writing to the Com-
pany, other body corporate or person concerned. 

(2) Action against employee: if the company, other body corporate or person concerned does not receive within thir-
ty days of making of application under sub-section (1), the approval of the Tribunal, then the only then, the company, 
Other body corporate or person concerned may proceed to take against the employee, the action proposed. 
Explanation and Answer: 
In the instant case, the action taken by Damage Ltd. to suspend Mr. Z, the CFO of the company is valid as the compa-
ny approached the Tribunal on 3rd January, 2017 for the proposed action and on 15th February, 2017 passed an order 
of suspension without waiting the orders from Tribunal (after 30 days of marking the application) 
 

N08: An inspector was appointed under Section 210 of the Companies Act, 2013 to investigate the affairs of a pub-
lic company. Mr. WM, the works manager of the company, who is aware of certain misdeeds of the management, 
desires to know whether he is entitled to any protection against dismissal by the company, if he discloses the mis-
deeds during the course of examination by the inspector. Advise him explaining the relevant provisions of the 
Companies Act, 2013. 

Ans: 
Provision: [Relevant section 218 of Companies Act, 2013] 
It may happen that: 
(a) during the course of any investigation of the affairs and other matters of or relating to a company, other body 
corporate or person under section 210 or section 212 or section 213 or of section 219 or of the membership and oth-
er matters of or relating to a company, or the ownership of shares in or debentures of a company or body corporate, 
or the affairs and other matters of or relating to a company, body or person, under section 216; or 
(b) during the pendency of any proceeding against any person concerned in the con-duct and management of the 
affairs of a company under Chapter XVI, such company, body or person may propose— 

(i) to discharge or suspend any employee; or 
(ii) to punish, whether by dismissal, removal, reduction in rank or otherwise, any employee, or 
(iii) to change the terms of employment to employee’s disadvantage. 

In any of the above cases, the approval of the Tribunal will be required and if the Tribunal has any objection to the 
action proposed, it shall send by post notice thereof in writing to the company, other body corporate or person con-
cerned. 
If the company, other body corporate or person concerned does not receive within thirty days of the making of the 
application, any notice of the objection from the Tribunal, then and only then, the company other body corporate or 
person concerned may proceed to take against the employee, the action proposed. 
Answer: 
In the given case, Mr. WM, the works manager of the company shall have above mentioned protection against dis-
missal by the company. 
Suggestion: 
If the company, other body corporate or person concerned is dissatisfied with the objection raised by the Tribunal, it 
may, within a period of thirty days of the receipt of the notice of the objection, prefer an appeal to the Appellate Tri-
bunal. 

219: Investigation in related companies 
PM: What are the circumstances in which an inspector appointed under section 210 of the Companies Act, 2013, 
can investigate into affairs of related companies also? 

Ans: 
Provision: [Relevant section 219 of the Companies Act, 2013 as follows] 
According to section 219 of the Companies Act, 2013, if an inspector appointed under section 210 or section 212 or 
section 213 to investigate into the affairs of a company considers it necessary for the purposes of the investigation, 
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can also investigate the affairs of— 
(a) any other body corporate which is, or has at any relevant time been the company’s subsidiary company or 

holding company, or a subsidiary company of its holding company; 
(b) any other body corporate which is, or has at any relevant time been managed by any person as managing di-

rector or as manager, who is, or was, at the relevant time, the managing director or the manager of the com-
pany; 

(c) any other body corporate whose Board of Directors comprises nominees of the company or is accustomed to 
act in accordance with the directions or instructions of the company or any of its directors; or 

any person who is or has at any relevant time been the company’s managing director or manager of employee, he 
shall, subject to the prior approval of the Central Government, investigate into and report on the affairs of the other 
body corporate or of the managing director or manager, in so far as he considers that the results of his investigation 
are relevant to the investigation of the affairs of the company for which he is appointed. 

M17: During investigations conducted on the affairs of a company in the public interest, the inspector observed 
that the Directors of the company had been acting on the instructions of the holding company and he proceeded 
to investigate the holding company. Is Inspector permitted to do under the provisions of the Companies Act, 
2013? 

Ans: 
Provision: [Relevant section 219 of the Companies Act, 2013 is as follows] 
Section 219 of the companies Act, 2013, provides for power of Inspector to conduct investigation into the affairs of 
related companies etc., if an inspector appointed under section 210 or section 212 or section 213 to investigate into 
the affairs of a company considers it necessary for the purposes of the investigation, to investigate also the affairs of: 
(a) any other body corporate which is, or has at any relevant time been the company’s subsidiary company or hold-

ing company, or a subsidiary company of its holding company; 
(b) any other body corporate which is, or has at any relevant time been managed by any person as managing direc-

tor or as manager, who is, or was, at the relevant time, the managing director or the manager of the company; 
(c) any other body corporate whose Board of Directors comprises nominees of the Company or is accustomed to act 

in accordance with the directions or instructions of the company or any of its directors; or 
(d) any person who is or has at any relevant time been the company’s managing director or manager of employee, 

he shall, subject to the prior approval of the Central Government, investigate into and report on the affairs of the 
other body corporate or of the managing director or manager, in so far as he considers that the results of his in-
vestigation are relevant to the investigation of the affairs of the company for which he is appointed. 

Therefore, the inspector shall subject to the prior approval of the Central Government, investigate into and report on 
the affairs of the other body corporate or of the Managing Director or Manager, in so for as he considers that the 
results of his investigation is relevant to the investigation of the affairs of the Company for which he is appointed.  
Explanation and Answer: 
By applying the above provision of the Act, the Inspector is permitted to investigate the holding company. 

223: Inspector’s report / Investigation Report 
PM: What are the duties of the inspector as enumerated in section 223 of the Companies Act, 2013, in relation to 
his report. 

Ans: 
Provision: [Relevant section 223 of the Companies Act, 2013 as follows] 
Section 223 of the Companies Act, 2013 deals with Inspector’s report. The following provisions are applicable in re-
spect of the Inspector’s report on investigation: 
(i) Submission of interim report and final report [Sub section (1)]: An inspector appointed under this Chapter 

(Chapter XIV- Inspection, Inquiry and Investigation) may, and if so directed by the Central Government shall, 
submit interim reports to that Government, and on the conclusion of the investigation, shall submit a final re-
port to the Central Government. 

(ii) Report to be writing or printed [Sub section (2)]: Every report made under sub section (1) above, shall be in 
writing or printed as the Central Government may direct. 

(iii) Obtaining copy or report [Sub section (3)]: A copy of the above report may be obtained by making an applica-
tion in this regard to the Central Government. 

(iv) Authentication of report [Sub section (4)]: The report of any inspector appointed under this Chapter shall be 
authenticated either— 
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(a) by the seal of the company whose affairs have been investigated; or 
(b) by a certificate of a public officer having the custody of the report, as provided under section 76 of the In-

dian Evidence Act, 1872, and such report shall be admissible in any legal proceeding as evidence in rela-
tion to any matter contained in the report. 

 

224: Actions to be taken in pursuance of inspector’s report / Order against investigation by CG. 
N09: The report submitted by the inspector appointed under Section 210/213 of the Companies Act, 2013 to inves-
tigate the affairs of a Company revealed that substantial funds of the Company have been misappropriated by the 
Managing Director of the Company. The Central Government is of the opinion that effective action may not be 
taken the company for recovery of the funds misappropriated by the Managing Director. Examine with reference 
to the provisions of the Companies Act, 2013 the action that can be taken by the Central Government for recovery 
of damages or funds misappropriated by the Managing Director. 

Ans: 
Provision: [Relevant section 224 of Companies Act, 2013] 
1. If, from an inspector’s report made under section 223, it appears to the Central Government that any person has 

been guilty of any offence for which he is criminally liable, in relation to the company or in relation to any other 
body corporate or other person whose affairs have been investigated, the Central Government may prosecute 
such person for the offence. 

2. It shall be the duty of all officers and other employees of the company or body corporate to give the Central 
Government the necessary assistance in connection with the prosecution. 

3. If CG is of the opinion that the company shall be wound up as per report of sec 223 of the inspector, the CG may 
present to tribunal: 
(a) a petition for the winding up of the company or body corporate on the ground that it is just and equitable 

that it should be wound up, or 
(b) an application for relief from oppression etc. [See section 241]; or 
(c) Both. [Section 224(2)] 

If such company is already under winding up as per tribunal then the question of above application by CG will not 
arise. 
4. The CG may order winding up in the following situations: 

a. for the recovery of damages in respect of any fraud, misfeasance or other misconduct in connection with the 
promotion or formation, or the management of the affairs, of such company or body corporate; or 

b. for the recovery of any property of such company or body corporate which has been misapplied or wrongful-
ly retained. 

5. The Central Government shall be indemnified by such company or body corporate against any costs or expenses 
incurred by it in, or in connection with, any proceedings brought by virtue of sub-section (3). 

6. If a report made by an inspector states that: 
(i) fraud has taken place in a company; and 
(ii) due to such fraud any director, KMP, other officer of the company or any other person or entity has taken 

undue advantage or benefit whether in the form of any asset, property or cash or in any other manner, the 
Central Govt. may file an application before the Tribunal for: 

a. Appropriate orders with regard to disgorgement of such asset, property or cash; and 
b. Holding such director, KMP, other officer of the company or any other person or entity liable personally 

without any limitation of liability. 
Explanation &Answer: 
In the given case, above actions can be taken by the Central Government for recovery of damages or funds misap-
propriated by the Managing Director. 
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Chapter 5: 
Compromise, Arrangements  
& Amalgamation (Sec 230-240) 
(Problems under chapter are less as the chapter is just amended few days back 
& ICAI have not published any Practice Manual) 
Sec 230 & 231: Power to compromise or make arrangements with creditors and members 
N14: M/s Eternal Health Limited was facing acute financial difficulty as operations were continuously disrupted 
due to (a) non-availability of raw material (b) successive drought in its marketing areas and loss of demand and (c) 
frequent breakdown due to non-replacement of old plant and machinery. On the verge of liquidation, the Man-
agement proposes one last ARRANGEMENT between creditors and the company, whereby the creditors have to 
forego 50 % of their dues to the company. This has evoked strong protest from some of the creditors who may 
block the arrangement. You are requested to examine the arrangement in the light of the Companies Act, 2013 
and advise the course of action/procedure to be adopted by the company to implement the same. 

Ans: 
Provision: [Relevant section 230 of the Companies Act, 2013 is as follows] 
The scheme provides for sacrifice on the part of creditors as they have to forego 50% of their dues to the company. 
The company is sick and therefore it can be considered as a company liable to be wound up. The proposed scheme 
involves as a compromise or arrangement with Creditors and it attracts section 230. 
For approval of compromise or arrangement shall be given by Majority in number and 75% of value of creditors sepa-
rately by person, proxy or postal ballot. 
Explanation: 

1. The company or any creditor or member can make application to the NCLT under section 230, it is usual for 
the company to make an application. On such application, the NCLT may order that a meeting of creditors 
and/or members be called and held as per directions of the NCLT. 

2. Company must arrange to send notice of meeting to every creditor containing statement setting forth the 
terms of compromise or arrangement explaining its effect. Material interest of directors, Managing Director, 
or manager of the company in the scheme and the effect of scheme on their interest should be fully dis-
closed. 

3. Advertisement issued by the company must comply with the requirements of section 230. At the meetings 
convened as per directions of the NCLT, majority in number representing at least % in value of creditors pre-
sent and voting (either in person or by proxy if allowed) must agree to compromise or arrangement. 

4. Thereafter the company must present a petition to the NCLT for confirmation of the compromise or ar-
rangement. The notice of application made by the company will be served on the Central Government also 
be sent to other authority & they can make objection in 30 days. The NCLT will take into consideration repre-
sentation, if, any made by the Central Government.  

5. The NCLT will sanction the scheme, if it is satisfied that the company has disclosed all material facts relating 
to the company e.g. latest financial position, auditor's report on accounts of the company, pendency of in-
vestigation of company, etc. Copy of NCLT order must be filed with the Registrar of Companies and then only 
the order will come into effect. 

Answer: 
We have examined the arrangement in the light of the Companies Act, 2013 and we advised the course of ac-
tion/procedure to be adopted by the company to implement the same. 
Case Law: 
If the NCLT sanctions the scheme, it will be binding on all members and creditors even those who were dissenting. 
(Case Law: S. K. Gupta Vs. K. P. Jain, AIR1979 SC 374) 

Approval for the scheme – Cases: 
Ques. A meeting of members of a Company was convened under the orders of the NCLT to consider a scheme of 
compromise and arrangement. The meeting was attended by 200 members holding 5,00,000 shares in aggregate. 
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70 members holding 4,00,000 shares voted for the scheme. The remaining members voted against the scheme. 
Examine with reference to the relevant provisions of the Companies Act, 2013 whether the scheme is approved by 
the required majority. 

Ans: 
Provision: [Relevant section 230 of the Companies Act, 2013 is as follows] 
1. The scheme of compromise or arrangement shall be approved by: 

a. Majority of creditors or members (50% in number). 
b. Representing ¾ of value of members or creditors present and voting (75% of capital). 

2. Approval shall be given by the equity as well as preference shareholders in the same meeting or different 
meetings of them if required by NCLT. 

3. Members & Creditors not presenting in meeting but remaining Neutral are not counted. 
Explanation: 
In the given case: 
1. Members who attended the meeting are 200. 
2. Shares held by above members are 5,00,000 shares. 
3. Members who voted in favour of the scheme are 70 members (35% i.e. 70/200 x 100). 
4. Shares held by members who voted in favour of the scheme are 4,00,000 (80% of capital i.e. 4lakhs/5lakhs x 

100). 
5. As per above situation the resolution is passed by member’s representation 3/4th value of shares but is not sup-

ported by majority as only 70 members voted in favour of resolution out of 200. 
6. Thus the given scheme is not approved by members it cannot be sanctioned by NCLT. 
Answer: The scheme is not approved by required majority thus it cannot be sanctioned by NCLT. 
 

PM, M10: A scheme of reconstruction of Southern Stone Company Limited was, approved by its shareholders and 
creditors in their meeting and resolutions to that effect were passed. Afterwards a few shareholders and creditors 
of the company raised objections against the said arrangements of reconstruction. The entire paid up capital of the 
company was wiped out by the accumulated losses. Advise the Directors of the said company about the steps to 
be taken, to give effect to the proposed scheme under the Companies Act, 2013. 

Ans: 
Scheme of reconstruction: The Company is a sick company and therefore can be considered as a company liable to 
be wound up with the meaning of Section 230 of the companies Act, 2013. The proposed scheme involves a com-
promise or arrangement with members and creditors and attracts Section 230 & 231 of the said Act. An application is 
submitted before the NCLT under Section 230 & 231 of the said Act. On such applicable the NCLT may order that a 
meeting of creditors and/or members be called and held as per the directions of the NCLT. 
The company must send notice of meeting to every creditor/member containing a statement setting forth the terms 
of compromise explaining its effects. At the meetings convened as per directions of the NCLT majority in number rep-
resenting atleast ¾ in value of creditors/members present and voting must agree in compromise or arrangements. 
Thereafter the company must present a petition to the NCLT for confirmation of the compromise or arrangement. 
The notice of application made by the company will be served on the Central Government and the NCLT will take into 
consideration representation, if any, made by the Central Government. The NCLT will sanction the scheme, if satis-
fied, after consideration of all relevant matters. Copy of order issued by the NCLT must be filed with the Registrar of 
Companies and then only the order will come into effect. Copy of the said order must be annexed to memorandum 
of Association issued thereafter. The scheme sanctioned by the NCLT shall be binding on all members and creditors 
even on those who were dissenting. 
 

Sec 232: Amalgamation by sale of Undertaking 
Power to compromise or make arrangements with creditors and members  
Qu. (For Knowledge Reference) Alpha Ltd. and Beta Ltd. entered into a scheme of amalgamation by which Alpha 
Ltd. would transfer its entire undertaking to Beta Ltd. However, the Central Government raised an objection that 
unless the objects clause of the companies are similar, and memorandum empowers to do so, the scheme of 
amalgamation cannot be permitted. Is the contention of the Central Government correct? 

Ans: 
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Provision: 
1. Memorandum need not have Power of amalgamation, the power is given by the Act. While amalgamation both 

the companies shall have same object. 
2. Filing of an application for purpose of reconstruction or companies involving merger/amalgamation or transfer 

of undertaking, property etc. under section 230 of Companies Act, 2013. 
3. The Tribunal may on such application, order a meeting of the creditors or class of creditors or the members or 

class of members. 
4. Circulation of information for the meeting by the merging companies/ the companies in respect of which a divi-

sion is proposed. 
5. Order of Tribunal on the agreement of compromise or arrangement: 

a. Date of transfer 
b. Transfer of instrument 
c. Legal proceedings 
d. Dissolution 
e. Provision for dissent Person 
f. NRI Holder 
g. Employee Transfer 
h. Listed Company to unlisted Company 
i. Fees in Authorised Share capital 
j. Certificate by Company’s Auditor 

6. Where an order provides for the transfer of any property or liabilities, then, by virtue of the order, that property 
shall be transferred to the transferee company and the liabilities shall be transferred to and become the liabili-
ties of the transferee company and any property may, if the order so directs, be freed from any charge which 
shall by virtue of the compromise or arrangement, cease to have effect. 

7. Filing of certified copy of order with Registrar within 30 days of the receipt of certified copy of the order. 
8. The scheme shall clearly indicate an appointed date from which it shall be effective. 
9. Filing of duly certified statement of compliance of scheme with Registrar. 
Answer: 
Memorandum need not have Power of amalgamation, the power is given by the Act. While amalgamation both the 
companies shall have same object. The contention of the Central Government is incorrect. 
Note: Mention process of 232 for similar type of question. 
 

Transfer of the Services of Worker to Resulting Company – Requirements: 
N03, N08, PM: Sunrise Company Limited was merged with Moonlight Company Limited on account of amalgama-
tion. Some workers of sunrise Company Limited refused to join as workers of Moonlight Company Limited and 
claimed compensation on the ground of premature termination of their services. Moonlight Company Limited re-
sists the claim of the workers on the ground that their services have been transferred to Moonlight Company Lim-
ited in view of the order of amalgamation and merger and hence the workers must join the service of Moonlight 
Company Limited and cannot claim any compensation.  
State the powers of the NCLT about the matters that would be considered while sanctioning the scheme of amal-
gamation under the provisions of the Companies Act, 2013. Decide whether the contention of the workers is justi-
fied. 

Ans: 
Provision: [Sec 232 of Companies Act, 2013] 
1. The order of the NCLT sanctioning the amalgamation and reconstruction shall be sufficient to vest all properties 

and liabilities of amalgamating company into amalgamated company. 
2. However, the order cannot transfer the contract of personal service without the consent of the person or the 

worker concerned. 
Explanation: 
Therefore, the contract of service of the employee or worker cannot be transferred without the consent of the work-
er. In addition to this the worker can demand the compensation for premature termination of workmanship. 
Case Law: 
The contract of workmanship of worker is with amalgamating company and not the amalgamated company. [Nokes 
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Vs. Doncaster Amalgamated Collieries Ltd. (1940) 3 All ER 549] 
Answer: 
The workers of the Sunrise Company Ltd cannot be forced to join the Moonlight Company Ltd. In addition to this the 
workers of the amalgamating company shall also have right to receive the compensation for premature termination 
of the service of the company. 
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Chapter 6: 
Prevention Oppression  
& Mismanagement (Sec 241-246) 

Sec 241: Application to Tribunal for relief in cases of oppression 
M12:60% shares of Indo-French Ltd. are held by the French group and balance by the Indian group. As per Articles 
of Association of the company, both groups had equal managerial powers. The relationship between the two 
groups soured and the operations of the company reached a deadlock. The Indian group approached the Compa-
ny Law Board (NCLT) for action against the French group for oppression as stated in Section 241 of the Companies 
Act, 2013.Based on the above said facts, decide the following issues. 
(i) Whether the contention of oppression against the French group by the Indian group is tenable? 
(ii) What are the powers of NCLT in this regard? 

Ans: 
Provision: [Relevant section 241 of the Companies Act, 2013 is as follows] 
As there is no damage to the rights, as there is no coercion, as this is not position which is susceptible for winding 
up, this cannot be considered oppression, but it can be considered as proper situation for mismanagement as there 
is dispute amongst managerial personnel. Such dispute is decided in following case laws: 
1) Suresh Kumar Sangai Vs. Supreme Motors Ltd.: Dispute among directors resulting in serious prejudice to the in-
terest of the company. 
2) Rao (V.M) Vs. Rajeshwari Ramakrishnan: Oppression can only become on members. 
3) Shanti Prasad Jain Vs. Kalinga Tubes Ltd.: It is not enough to show only the equitable cause of winding up. 
The powers of the NCLT under the provisions of section 241 of the Companies Act, 2013 are discretionary in charac-
ter. Apart from the general powers envisaged therein u/s 242, the NCLT, may have the power against the manage-
ment. 
Explanation: In given case: 
a) Both the groups and foreign groups are equally strong, and one is unable to oppress the other. As there may be 
deadlock but no oppression. It is not a case for winding up of the company and so relief under sec 241 is not availa-
ble. [Gnanasambandam (CP) Vs. Tamilnad Transports (Coimbatore) Pvt Ltd (1971) 41 Comp Cas 26]. Thus the con-
tention of the Indian group that the foreign group is acting is a manner oppressive to the Indian group is not tena-
ble. 
b) The powers of the NCLT under sec 241 are discretionary in character. NCLT may order the foreign group to buy 
out the minority group shareholders at the fair price with necessary permission as was held in [Yashovardhan Saboo 
Vs. Groz Beckert Saboo Ltd. (1993) 1 Comp LJ 20.] However where there was deadlock in the management of pri-
vate limited company. Both the parties failed to buy the other group. The company was wound up under just an eq-
uitable clause. [Kishan Lal Ahuja Vs. Suresh Kumar Ahuja]. Thus in such cases NCLT may order winding up. 
c) Since it is not a case of winding up of the company, the relief under the said section 241 is not available to the 
Indian Group. [Gnanasambandam v.Tamilnad Transporters (Coimbators) P. Ltd.] In view of the position discussed, 
the contention of the Indian Group is not tenable. 
Answer: 
(i) Thus the contention of Indian Group that the foreign company acting in a manner oppressive to the Indian Group 
is not tenable. 
(i) Thus in the given case if both the groups fail to exercise the option to buy the other group NCLT may order the 
company to be wound up. 

 

N14: Zebra Private Limited was incorporated in the year 2010 under the Companies Act, 2013 by three brothers 
namely A, B and C. All the three were promoter-directors named in the Articles of Association and subscribed for 
100 shares each in the company through Memorandum of Association. Thereafter from time to time, further 
shares were allotted in proportion to one-third to each of them and in due course the company started earning 
substantial profits. Due to greed of money, the two brothers, namely A and B joined hands together and assumed 
complete control of the company leaving their brother C in lurch. Both the brothers got further shares allotted to 
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themselves, thereby their joint holding increased from 66 % to 90 %, while the shareholding of C got reduced 
from 33 % to 10 %. No notice of any Board Meeting was sent to C, who was side-lined and was also removed as a 
director. Aggrieved by the decision taken by his two brothers at his back, C seeks your advice for taking out ap-
propriate proceedings before the Court or Judicial authority of competent jurisdiction. Also suggest the nature of 
reliefs he may claim while filing the case. 

Ans: 
Provision: [Relevant section 241 Companies Act, 2013 was as follows] 
1) Under section 241 of the Companies Act, 2013, if on an application by any member of a company, the Company 
Law Board (NCLT) is of the opinion that - 
i) the company's affairs are being conducted in a manner which is prejudicial to public interest or in a manner op-
pressive to any member(s); and 
ii) to wind up the company would unfairly prejudice such member(s), but that otherwise the facts justify winding up 
of the company on just and equitable ground; 
The NCLT may, with a view to bringing to an end the matters complained of, make such order as it thinks fit. 
2) As per section 241, in case of a company having share capital, lowest of the following shall be eligible to make an 
application under Oppression & Mismanagement:  
i) 100 members or 
ii) 1/10th of total no. of its members or 
iii) members holding not less than 1/10th of issued share capital.   
Explanation & Answer: - 
a) As per section 241, a member holding 10% shares is entitled to file such a petition. In the present case, C was 
holding 33% shares in the company which is nothing but a quasi-partnership and was participating in the manage-
ment. By further allotment of shares in a clandestine manner and without the consent of C, his shareholding was 
reduced to 10% while the shareholding of his brothers stood at 90%. This is a serious act of oppression of C, a minor-
ity shareholder.  
b) On similar facts, it was held by Supreme Court in Dale & Carrington Invt. Private Ltd. Vs. P. K. Prathpan, (2004) 
122 Comp cases175 (SC) that assuming meetings of board of directors did take place, the manner in which the 
shares were issued in favour of R without informing other shareholders about it and without offering them to any 
other shareholder, was totally mala fide and the sole object of R in this was to gain control of the company by be-
coming a majority shareholder. This was clearly an act of oppression on the part of R. The only relief that has to be 
granted in the present case was to undo the advantage gained by R through his manipulation and fraud. The allot-
ment of all the additional shares in favour of R had to be set aside. 
c) It is not enough to show only the equitable cause of winding up. It must be proved that conduct of majority of 
shareholders was oppressive to the minority, the conduct is harsh & wrongful and lack of probity or fairness in deal-
ing to a member (Shanti Prasad Jain Vs. Kalinga Tubes Ltd. and Elder Vs. Elder and Watson Ltd.) 
d) The majority can also claim the relief u/s 241. Increase or decrease in the capital of the company shall not be 
called as oppression until and unless it change the pattern of shareholding and turns out the majority in the minori-
ty. (Jalandhar Chakravorthy Vs. Power Tool & Appliances Co.Ltd.) 
e) Section 241 protects the rights of applicant as shareholders and not as a director. It has, however, been held by 
NCLT in a number of cases that in a family company like the present one, removal of the promoter—director is also 
an act of oppression. In the facts and circumstances of this case, C is advised to file a petition under section241 of 
the Act. Being a 10% shareholder he is entitled to file the petition before the Principal Bench of NCLT at New Delhi. 
Reliefs: He may seek the following reliefs: 
i) the alleged allotment of further shares be declared null and void and set aside; 
ii) the alleged removal of the petitioner, C be declared as null and void and set aside; 
iii) The Board of directors be re-constituted with the petitioner and his two brothers and an independent person, as 
the Chairman of the Board of directors to be appointed by the NCLT with casting vote; 
iv) The petitioner may be appointed as Managing director of the company having substantial powers of manage-
ment. 
 

N03: A group of shareholders of Badwill Machineries Ltd. filed an application before the Company Law Board 
(NCLT) alleging various acts of fraud and mismanagement by Mr. Bigfish, the Managing Director of his associates 
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During the course of hearing before the NCLT, the authorised representative of the said company contended that 
the alleged transactions had taken place several years ago and the company has already removed the Managing 
Director, who was responsible for such transactions and hence there is no case before the NCLT to interfere in the 
working of the company. Against the submissions on behalf of the company, the applicants submitted that alt-
hough the fraudulent transactions were done in past and the Managing Director has been removed, but the com-
pany is still controlled by the persons, who are in league with the erstwhile Managing Director and are working as 
his henchmen. 
State the merits of the applicants' arguments and the powers of the NCLT. 

Ans: 
Provision: [Relevant section 241 of the Companies Act, 2013 is as follows] 
Application under Sec 241 can only be made when the act of oppression or mismanagement is present and continu-
ous. The act constituting as the oppression shall continue till date of application.  
Explanation: 
The application about the past acts or wrong done shall not be maintained. Mismanagement shall be present and 
continuous. (RS Mathur Vs. HS Mathur) 
In the given case: 

1. A group of the shareholder of the Badwill Machineries Ltd filed an application before the NCLT alleging vari-
ous acts of fraud and mismanagement by Mr. Bigfish MD of the company. 

2. The authorized representative contended that the alleged transaction has taken place several years ago & 
company has removed such director. 

3. The applicant contended that, even though the transaction was held in past, the company is under the con-
trol of the person from the league of MD. 

Answer: 
Even though Managing Director is removed, the person associated with Managing Director is controlling the affairs 
of the company and effect of mismanagement is still subsisting due to him. 
Note: In such question you can take any of the assumption that continuous impact is still there or it is not there. 
 

Sec 242: Orders of NCLT 
M14: A group of minority shareholders of SP Financiers Limited has made a complaint to the Central Government 
that the persons in charge of the management of the company have been guilty of fraud and negligence causing 
huge losses to the company and to the detriment of minority shareholders. Examine the powers of the Central 
Government to redress the grievances of the minority shareholders of the company under the provisions of the 
Companies Act, 2013 

Answer:  
Provision: [Relevant Section 242 of Companies Act 2013 was as follows] 
On receipt of the complaints from the minority shareholders of SP Financiers Limited, the Central Government may 
refer the matter to the NCLT. 
Case Law: 
1) Foss Vs Harbottle 
2) Violation of the condition of MOA by person in charge of Management leads to mismanagement. (SM Rama-
krishna Rao Vs Bangalore Race Club Ltd.) 
Explanation and Answer: The Tribunal may pass following orders: 
a) To Shareholders & Members: 

i. Sale of shares by one member to other 
ii. Reduction of Capital 
iii. Restrict transfer/allotment of shares 

b) To the Management 
i. Terminate or Modify the agreement of director/ Manager 
ii. Recover undue gain from any Director/ Manager & transfer it to IEPF/ Victims 
iii. Manner of appointment of New BOD/ Manager – Sec 163 
iv. Appointment of Nominee Director 

c) To Third Party 
i. Conduct of affairs in future 
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ii. Impose cost and any other order 
iii. Set aside any contract of goods, services, property and payment of 3 last months before application. 

 

M16: On a reference made by the Central Government, the Company Law Board passed an order authorizing the 
Central Government to appoint its nominees as directors of Bangalore Computers Ltd., to safeguard the interest 
of shareholders and public interest. Referring to the provisions of the Companies Act, 2013 state the restrictions, 
if any, on the number of directors and the period for which such appointment may be made.  State also the action 
that may be taken by the Central Government with regard to the affairs of the company when such appointment 
of directors is made by the Central Government. 

Ans:  
Provision: [Relevant Section 242 of Companies Act 2013 was as follows] 
On receipt of the complaints from the minority shareholders of SP Financiers Limited, the Central Government may 
refer the matter to the NCLT. 
Explanation and Answer:  
1. The Tribunal may pass following orders: 
a. To Shareholders & Members: 

i. Sale of shares by one member to other 
ii. Reduction of Capital 
iii. Restrict transfer/allotment of shares 

b. To the Management 
i. Terminate or Modify the agreement of director/ Manager 
ii. Recover undue gain from any Director/ Manager & transfer it to IEPF/ Victims 
iii. Manner of appointment of New BOD/ Manager – Sec 163 
iv. Appointment of Nominee Director 

c. To Third Party 
i. Conduct of affairs in future 
ii. Impose cost and any other order 
iii. Set aside any contract of goods, services, property and payment of 3 last months before application. 

2. Subject to the articles of a company, the Board may appoint any person as a director nominated by any institu-
tion in pursuance of the provisions of any law for the time being in force or of any agreement or by the Central 
Government or the State Government by virtue of its shareholding in a Government company. The person ap-
pointed by CG u/s 242 as nominee director and nominee director appointed by financial institution cannot be 
removed u/s 169 of the Companies Act, 2013 before expiry of terms of their office. Disqualification for appoint-
ment of director u/s 164 of the Companies Act, 2013 is not applicable to nominee director. Nominee Director 
shall vacate office u/s 167 of the Companies Act, 2013. 
 

Sec 244: Right to Apply under Sec 241 
M17:A group of shareholders holding 20% of the issued share capital of DEF Limited have filed a petition before 
the Tribunal alleging the following: 
(i) Various acts of illegal, invalid and irregular transactions entered into the name of the company. 
(ii) Losses incurred due to mismanagement by the board of directors. 
(iii) Non-declaration of dividend despite having sufficient profits in the past years. 
Examine the merits of the above petitions made under Section 241 of the Companies Act, 2013 in the light of the 
judicial pronouncements made in this regard. 

Ans: 
Provision: [Relevant section 241 & 244 of Companies Act 2013 was as follows] 
1) The following members of a company shall have the right to apply under section 241, namely:  

(a) in the case of a company having a share capital, not less than 100 members of the company or not less than 
one-tenth of the total number of its members, whichever is less, or any member or members holding not less 
than one-tenth of the issued share capital of the company, subject to the condition that the applicant or ap-
plicants has or have paid all calls and other sums due on his or their shares; 

(b) in the case of a company not having a share capital, not less than one-fifth of the total number of its mem-
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bers:  
Provided that the Tribunal may, on an application made to it in this behalf, waive all or any of the requirements 
specified in clause (a) or clause (b) so as to enable the members to apply under section 241. 
Explanation: -For the purposes of this sub-section, where any share or shares are held by two or more persons joint-
ly, they shall be counted only as one member. 
2) Where any members of a company are entitled to make an application under subsection (1), any one or more of 
them having obtained the consent in writing of the rest, may make the application on behalf and for the benefit of 
all of them. 
Explanation: 
a) According to Sections 244 of the Companies Act, 2013, a group of shareholders of DEF Limited must hold at least 
10% of the issued share capital of the Company or satisfy other requirements under section 244 of the Companies 
Act, 2013. Since the group holds 20% of the issued share capital they are entitled to file a petition before the Tribu-
nal under Section 241 of the Companies Act, 2013 by alleging that the affairs of the Company are being conducted in 
a manner prejudicial to public interest or in a manner oppressive to any member or members of the Company. 
However, on the basis of Sheth Mohanlal Ganpatram vs. Shri Sayaji Jubilee Cotton and Jute Mills Company Ltd., 
mere illegal, invalid or irregular transactions entered into in the name of the company do not constitute a ground 
for invoking the provisions of section 241 unless it is proved that they are oppressive to any shareholder or prejudi-
cial to the interest of the company or to the public interest. 
b) Similarly, by the board of directors, cannot, by itself, be regarded as oppression (SM Ramakrishna Rao Vs. Banga-
lore Race Club Ltd.), (Re, Malayalam Plantation (India) Ltd.) & (Ashok losses incurred due to mismanagement Be-
telnut Co. P. Ltd. vs. M.L. Chandrakanth). 
c) Also, failure to declare dividends or payment of low dividends also does not amount to oppression. (Chander 
Krishna Gupta Vs. Pannalal Girdhari Lal (P) Ltd.) & (Thomas Veddon V.J. vs. Kuttanad Robber Co. Ltd.). 
Answer: 
Thus, in the present case, the petition filed by the group of shareholders will fail unless they can prove to the satis-
faction of the Tribunal that the acts complained of in the petition are oppressive and prejudicial to the interest of 
the company and the public interest. 
 

M13: The issued, subscribed and paid-up capital of Supreme Chemicals Limited is Rs. 2 crore consisting of 
20,00,000 equity shares of Rs. 10 each. The said company has 800 members. For the purpose of relief against op-
pression and mismanagement, a petition was submitted before the appropriate authority duly signed by 90 
members holding 1,00,000 equity shares of the said company. Subsequently, 30 members, who signed the peti-
tion, withdrew their consent. Decide, under the provisions of the Companies Act, 2013 whether the said petition 
is maintainable? 

Ans: 
Provision: [Relevant section241 & 244 of Companies Act 2013 was as follows] 
As per section 241 of the Companies Act, 2013, in the case of a company having a share capital, members eligible to 
apply for oppression and mismanagement shall be lowest of the following: 
1) 100 members; or 
2) 1/10th of the total number of members; or 
3) Members (including equity shareholder as well as preference shareholder) holding not less than 1/10th of the is-
sued share capital of the company. 
Explanation: 
a) The shareholding pattern of the Supreme Chemicals Limited is given as follows: 
Rs. 2,00,00,000 equity share capital held by 800 members. 
The petition alleging oppression and mismanagement has been made by the members as follows: 
(i) Number of members making the petition: 90 
(ii) Amount of share capital held by members making the petition: Rs. 10,00,000.  
b) The petition shall be valid if it has been made by the lowest of the following: 

- 100 members 
- 80 members (being 1/10th of 800) 

Members holding Rs. 20,00,000 share capital (being 1/10th of Rs. 2,00,00,000) 
c) It is evident, the petition made by 90 members meets the eligibility criteria specified under section 241; therefore, 
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the petition is maintainable. 
d) The consent to be given by shareholder is reckoned at the beginning of the proceedings. The withdrawal of con-
sent by shareholder during the course of proceedings does not affect the maintainability of the petition. (Ra-
jahmundri Electric Supply Corporation Vs. Nageshwara Rao) 
Answer: 
Thus, such petition shall remain valid despite the fact that 30 members, who signed the petition, have withdrawn 
their consent subsequently. 
 

M02, N08: M/s Continuous Conflicts Ltd. is a company controlled by two family groups. The first family group has 
four directors namely Mr. A, Mr. B, Mr. C and Mr. D on the Board of Directors. The second group has two repre-
sentatives Mr. X and Mr. Y on the board. Both the groups hold shares in the company according to their director-
ships viz., the first group of 4 directors hold 67% of the share capital and the second group of 2 directors holds 
33% of the share capital. Because of internal family troubles, the first group, by virtue of its majority shareholding 
removes both Mr. X and Mr. Y as the directors of the company. Aggrieved by this action, the second group Is 
planning to move an application before the Company Law Board. You have been approached for advice. 

Ans: 
Provision: [Relevant Sec 241 & 244 of the Companies Act 2013] 
The decisions of the company are based on majority rule. The decision taken by the majority shall not be challenged 
unless it is coercive act or harms the right of any person or minority. The court normally does not interfere in the 
internal affairs of the company unless: 
1) The act is coercive or burdensome or harsh and wrongful. 
2) The act involver element of lack of probity and fair dealing. 
3) And such coercive acts are continuous in nature. 
4) The person complaining for oppression is in capacity of member and relief shall be allowed to member only. 
5) And the person complaining proves that there is just an equitable ground for winding up of company. 
Mere following to the leads to removal of any director shall not amount to oppression. 
The application for the oppression or mismanagement shall be made by following persons only. [Sec 241] 
1) In case of the company having share capital the lower of: 

a. 100 members; or 
b. 1/10 of members in number or 
c. Members holding at least 1/10 of voting powers or share capital. 

2) In case of company not having share capital application shall be made at least by 1/5th of total members. 
Explanation: 
Legal act is never an oppression. (Seth Mohanlal Ganpatram Vs. Sayaji Jublilee Cotton & Jute Mills Co. Ltd.)  
An act which is contrary to the law may not necessarily support the violation of the law. An unwise or careless act 
does not imply oppression. (Needle Industries (India) Ltd Vs. Needle Industries Newey (India) Holding Ltd.)  
In the given case: 
a) M/s Continuous Conflicts Ltd. is a company controlled by two family groups. 
b) The first family group has four directors namely Mr. A, Mr. B, Mr. C and Mr. D on the Board of Directors. The sec-
ond group has two representatives Mr. X and Mr. Y on the board. 
c) First group of 4 directors hold 67% of the share capital and the second group of 2 directors holds 33% of the share 
capital. 
d) The first group, by virtue of its majority shareholding removes both Mr. X and Mr. Y as the directors of the com-
pany. 
e) Second group moved an application before the Company Law Board. 
f) The above situation not amounts mismanagement merely because removal of the director. 
g) The conduct not result in any of the following: 

- The act is coercive or burdensome or harsh and wrongful. 
- The act involver element of lack of probity and fair dealing. 
- And such coercive acts are continuous in nature. 
- The person complaining for oppression is in capacity of member and relief shall be allowed to member only. 

And the person complaining proves that there is just an equitable ground for winding up of company.  
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Answer: 
The mere removal of the director Mr. X & Mr. Y in the given case shall not be called as oppression as the removal of 
the directors is according to law. 
In addition to this company minority of the directors does not have any material evidence on the records which 
shows oppression on the minority. Since the conditions under the oppression are not satisfied the act does not 
amount to oppression. 
 

Referring to the provisions of the Companies Act, 2013, as contained in Section 241 of the Act, Examine whether 
the following Acts of the company amount to oppression: 
i. Allotment of shares by the Directors of the Company by which the existing majority is reduced to minority. 
ii. Allotment of shares by the Directors by which the existing minority shareholders are made to majority. 
iii. A share sale agreement was executed by VC, an NRI. The shares and transfer deed were handed over to an 

escrow agent. The sale was subject to RBI permission. The shares were not transferred for 6 years since RBI 
permission was not received. VC, after waiting for a long period of time raises the issue and complains of op-
pression in the capacity of a member. As per the agreement the sale was unconditional. During the above pe-
riod VC did not exercise any right as shareholder nor did the company treat him as a member. 

Ans. 
Case Laws & Provision: 
1) The issue of the shares of the company is for the benefits of the company and not for benefit of the directors. The 
issue of the shares which converts the existing majority into minority or disturbs the existing shareholding which is 
not bonafide shall amount to oppression. (Rashmi Seth Vs. Chemin (India) Pvt. Ltd.) & (Piercy Vs. Mills & Co (1920) 
1 Ch 77) 
2) If the directors use their fiduciary power of issuing shares for an extraneous purpose like maintenance or acquisi-
tion of control over the affairs of the company, it would amount to oppression [Needle Industries Case] 
In addition to this where the sale agreement is executed by the shareholder he cannot raise an issue in capacity as 
member of the company. 
3) If the issue of shares disturbs the existing majority of the shareholders and if it is not bonafide, it will amount to 
oppression. [Gluco Series (P) Ltd.]. Increase or decrease in the capital of the company shall not be called as oppres-
sion until and unless it change the pattern of shareholding and turns out the majority in the minority. (V Sebastian 
Vs City Hospital Ltd and Jalandhar Chakravorthy Vs. Power Tool & Appliances Co Ltd.) 
Answer: 
Therefore the answers to the given situations can be given as follows: 
a) Allotment of the shares by the directors of the company by which the existing majority shareholders turn into 
minority shall amount to oppression of director acted malafide. 
b) Allotment of the shares by director by which existing minority turn in to the majority shall amount to oppression 
if the director acted malafide. 
c) In the given situation the share agreement is executed by VC. The agreement is pending for RBI approval for 6 
years. During the period VC has neither exercised any right as member nor has the company treated him as member 
of the company. Therefore in the given situation the VC cannot complain about oppression after 5 years in capacity 
of member. Because RBI permission is not received, company is not at the fault. 
 

N06: Messrs Ahimsa Private Limited was incorporated in the year 2001 under the Companies Act, 2013 by 3 
brothers, namely, Amit, Anil and Akhlesh. All the three were Promoter directors named in the Articles of Associa-
tion and subscribed for 100 shares each in the company through Memorandum of Association. Thereafter, from 
time to time, further shares were allotted in proportion of one–third to each of them and in due course, the com-
pany started earning substantial profits. Due to greed of money, the two brothers, namely, Amit and Anil, joined 
hands together to assume complete control of the company, leaving their brother, Akhlesh in lurch. Both the 
brothers got further shares allotted to themselves, thereby their joint shareholding increased from 66 2/3% to 
90%, while the shareholding of Akhelesh got reduced from the erstwhile 33 1/3% to 10%. No notice of any Board 
Meeting was sent to Akhlesh, who was sidelined and was also removed as a Director. 
Aggrieved by the decisions taken by; his two brothers at his back, Akhlesh seeks your advice for taking out appro-
priate proceedings before the court or judicial authority of competent jurisdiction. Also suggest the nature of re-
liefs he may claim while filing his case. 
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Ans. 
Provision: 
1) The issue of the shares of the company is for the benefits of the company and not for benefit of the directors. The 
issue of the shares which converts the existing majority into minority or disturbs the existing shareholding which is 
not bonafide shall amount to oppression. (Rashmi Seth Vs. Chemin (India) Pvt. Ltd.) & (Piercy Vs. Mills & Co (1920) 
1 Ch 77) 
2) If the directors use their fiduciary power of issuing shares for an extraneous purpose like maintenance or acquisi-
tion of control over the affairs of the company, it would amount to oppression [Needle Industries Case] 
In addition to this where the sale agreement is executed by the shareholder he cannot raise an issue in capacity as 
member of the company. 
3) If the issue of shares disturbs the existing majority of the shareholders and if it is not bonafide, it will amount to 
oppression. [Gluco Series (P) Ltd.]. Increase or decrease in the capital of the company shall not be called as oppres-
sion until and unless it change the pattern of shareholding and turns out the majority in the minority. (V Sebastian 
Vs City Hospital Ltd and Jalandhar Chakravorthy Vs. Power Tool & Appliances Co Ltd.) 
Explanation: 
In the given case: 
a) Further shares are allotted to Amit & Anil without simultaneous offer to other member (Akhlesh) on pro-rata ba-
sis. 
b) Such single act of issue of further shares shall have a continuous effect, and so it amounts to oppression, especial-
ly if, the BOD meeting at which the further shares are allotted is held without complying with the requirements of 
sec 286, and the member who was not offered further shares was also removed from directorship [Bhagirath 
Agarawala Vs. Tara Properties P. Ltd.]. 
Answer: 
The Akhlesh should file an application with the NCLT for claiming relief form oppression. 
 

J09, M04: The issued, subscribed and paid–up share capital of ABC Company Limited is Rs.10 lakhs consisting of 
90,000 equity shares of Rs.10 each fully paid up and 10,000 preference shares of Rs.10 each fully paid up. Out of 
the members of company, 400 members holding one preference share each and 50 members holding 500 equity 
shares applied for relief under Sections 241 of the Companies Act, 2013. As on the date of petition, the company 
had 600 equity shareholders and 5,000 preference shareholders. 
State with details whether the above petition under Section 241 is maintainable. Will your answer be different, if 
preference shareholders have subsequently withdrawn their consent? 

Ans. 
Provision: [Relevant section 241 & 244 of the Companies Act, 2013 is as follows] 
The requirement for making the application u/s 241 & 244 is as follows. 
In case of the company having share capital the lower of: 
1) 100 members; or 
2) 1/10 of members in number or 
3) Members holding at least 1/10 of voting powers or share capital. 
The member includes the equity as well as preference shareholders.  
Explanation: 
In the given case the shareholding is as follows. 
a) 9,00,000 shares of equity capital are held by 600 members. 
b) 1,00,000 preference shares are held by 5000 members. 
Therefore the total number of the members are 5600 and total share capital of the company is Rs. 10,00,000/-. The 
application is received as follows: 
Amount of share capital held by the members making application and number of members making application: 

Particulars Shares in Rs. Members in Number 

Equity shares 5000 (500 X Rs 10) 50 

Preference shares 4000 (400 X Rs 10) 400 

Total 9000 450 

As per the conditions specified in the sec 241 the application shall be made by lowest of the following: 
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a) 100 members, or 
b) 560 members (1/10th of 5600) 
c) Members holding Rs. 1,00,000 share capital. (1/10th of Rs. 10,00,000) 
As the application is made by 450 members it meets the eligibility criteria specified. But all the above members shall 
have paid the respective calls on their shares. 
Case Law: 
The application made above shall be valid even if some of the applicants withdraw their consents afterwards. [Ra-
jahmundri Electric Supply Corporations Vs. Negeshwara Rao AIR 2013 SC 213] 
Answer: 
The above application shall be considered as valid even if preference shareholders withdraw their application. 
It has been assumed that the members making the application have paid all the calls due on their shares. 
 

N02: M/s. City Hospital Private Ltd. has two groups of Directors. A dispute arose between the two groups out of 
which one group controlled the majority of shares. A very serious situation arose in the administration of the 
company's affairs when the minority group ousted the lawful Board of Directors from the possession and control 
of the management of the company's factory and workshop. Books of account and statutory records were held by 
the minority group and consequently the annual accounts could not be prepared for two years. The majority 
group applied to the company law board for relief under sections 241 of the Companies Act. You are required to 
deice with reference to the provisions of the said Act, the following issues:  
i. Can majority of shareholders apply to the Company Law Board for relief against the oppression by the minori-

ty shareholders? 
ii. Whether Company Law Board can grant relief in such circumstances. 

Ans. 
Provision: [Relevant section 241 & 244 of the Companies Act, 2013 is as follows] 
1) The right to make application is given under section 244 of the Companies Act, 2013.  
2) As per section 241, in case of a company having share capital, lowest of the following shall be eligible to make an 
application under Oppression & Mismanagement:  
i) 100 members or 
ii) 1/10th of total no. of its members or 
iii) members holding not less than 1/10th of issued share capital.   
3) However, in case of a company not having a share capital, the application shall be valid only if it is made at least 
1/5th of total number of members. 
4) The section 244 specifies the statutory minimum of members who are eligible to make the application. 
It nowhere prohibits a majority of members from making the application. In other words, section 244 does not ex-
pressly or impliedly stipulate that an application shall be maintainable only if it is made by the majority. 
Explanation: 
The application can also be made by the majority of the shareholders and not only by minority of the shareholders. 
(V Sebastian Vs. City Hospital Ltd 57 CC 453) But the majority will get the relief if only the majority is being op-
pressed and ineffective by minority. A very serious situation arose in the administration of the company's affairs 
when the minority group ousted the lawful Board of Directors from the possession and control of the management 
of the company's factory and workshop. Dispute among directors resulting in serious prejudice to the interest of the 
Company. (Suresh Kumar Sangai Vs. Supreme Motors Ltd.) 
Answer: 
Therefore the answers to the given situation shall be given as follows: 
a) The application can be made by the majority of the shareholders because the right to apply to the NCLT is not 
restricted to minority only. 
b) The company NCLT can grant the relief in the circumstances where the majority is oppressed as per sec 402, 403, 
404 & 407. 

 

N02: There are eight shareholders in M/s Supra Private Ltd. Mr. Shyam who is holding less than one–tenth of the 
Share Capital of the company seeks your advice whether he can apply to the Company Law Board for relief 
against oppression and Mismanagement. Advice. 

Ans. 
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Provision: [Relevant section 241 & 244 of the Companies Act, 2013 is as follows] 
1) The requirement for making the application u/s 241 is as follows. 
In case of the company having share capital the lower of: 
i) 100 members or 
ii) 1/10th of total no. of its members or 
iii) members holding not less than 1/10th of issued share capital.   
2) The member includes the equity as well as preference shareholders.  
Explanation: 
In the given case: 
a) The company has 8 members. 
b) The application can be made by any of the following: 
i) 100 Members (Not applicable) 
ii) 1 member (1/10th of 8 = 0.8 rounded up to 1) 
iii) Shareholders holding 1/10th of voting power. 
Answer: Therefore Mr. Shyam who is holding less than 1/10th of the voting power can apply u/s 241. 
 

A group of members of XYZ Limited has filed a petition before the Company Law Board alleging various acts of 
oppression and mismanagement by the majority shareholders of the Company. The Petitioner group holds 12% of 
the issued share capital of the Company. During the pendency of the petition, some of the petitioner group hold-
ing about 5% of the issued share capital of the Company wish to disassociate themselves from the petition and 
they along with the other majority shareholders have submitted before the Company Law Board that the petition 
may be dismissed on the ground of non-maintainability. Examine their contention having regard to the provisions 
of the Companies Act, 2013. 

Ans: 
Provision: [Relevant section 241 & 244 of the Companies Act, 2013 is as follows] 
1) The requirement for making the application u/s 241 is as follows. 
In case of the company having share capital the lower of: 
i) 100 members or 
ii) 1/10th of total no. of its members or 
iii) members holding not less than 1/10th of issued share capital.   
The member includes the equity as well as preference shareholders.  
2) The consent to be given by the shareholder is reckoned at the beginning of the proceeding. 
Explanation: 
In the given case: 
a) A group of members holding 12% voting powers of XYZ Limited has filed a petition before the Company Law 
Board alleging various acts of oppression and mismanagement by the majority shareholders of the Company. 
b) During the pendency of the petition, some of the petitioner groups holding about 5% of the issued share capital 
of the Company wish to disassociate themselves. 
c) Majority shareholders have submitted before the Company Law Board an application that the petition may be 
dismissed on the ground of non-maintainability. 
d) As the application of Oppression & Mismanagement does not have retrospective effect the above application is 
valid in law as it is made by shareholders holding more than 10% of voting powers. 
Case Law 
The withdrawal of the consent by shareholders during the course of the proceeding does not affect the maintaina-
bility of application. [Rajahmundri Electric Supply Corporation vs. Nageshwara Rao AIR 2013 SC 213] 
Answer: 
Petition is maintainable as it is signed by requisite number of members. Subsequent withdrawal will not have any 
impact. 
 

PM: A group of shareholders consisting of 25 members decide to file a petition before the Company Law Board for 
relief against oppression and mismanagement by the Board of Directors of M/s Fly By Night Operators Ltd. The 
company has a total of 300 members and the group of 25 members holds one –tenth of the total paid –up share 
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capital accounting for one-fifteenth of the issued share capital. The main grievance of the group is the due to 
mismanagement by the board of directors, the company is incurring losses and the company has no declared any 
dividends even when profits were available in the past years for declaration of dividend. Advise the group of 
shareholders regarding the success of (i) getting the petition admitted and (II) obtaining relief from the Company 
Law Board.  

Ans: 
Provision: [Relevant section 241 & 244 of the Companies Act, 2013 is as follows] 
According to Provision: 
1) The requirement for making the application u/s 241 is as follows. 
In case of the company having share capital the lower of: 
i) 100 members or 
ii) 1/10th of total no. of its members or 
iii) members holding not less than 1/10th of issued share capital.   
The member includes the equity as well as preference shareholders.  
2) The consent to be given by the shareholder is reckoned at the beginning of the proceeding. 
Explanation: 
In the given case: 
Since the group of shareholders do not number 100 or hold 1/10th of the issued share capital or constitute 1/10th of 
the total number of members, they have no right to approach the NCLT for relief. However, the Central Govern-
ment, if it is of the view that circumstances exist which make it just and equitable so to do, may authorize any mem-
ber(s) to apply to the NCLT (Section 241(4)]. So, members any approach Central Government to authorize them to 
approach NCLT in spite of deficiency in numbers. 
Case Law:  
a) As regards obtaining relief from NCLT, continuous losses cannot, by itself, be regarded as Oppression (Ashok Be-
tel nut Co. P. Ltd. vs. M.K. Chandrakanth).  
b) Similarly, failure to declare dividends or payment of low dividends also does not amount to oppression. (Thomas 
Veddon V.J. (v) Kuttanad Robber Co. Ltd). 
c) The withdrawal of the consent by shareholders during the course of the proceeding does not affect the maintain-
ability of application. [Rajahmundri Electric Supply Corporation Vs. Nageshwara Rao AIR 2013 SC 213] 
Answer: 
Thus the shareholders may not succeed in getting any relief from NCLT. 
 

N09: A group of shareholders holding more than 15% of the issued capital of M/S Defraud Ltd. Have filed a peti-
tion before the Company Law Board alleging various acts of illegal, invalid and irregular transactions entered into 
in the name of the Company. Examine the merits of the petition in the light of the judicial pronouncements made 
in this regard. 

Ans: 
Provision: [Relevant section 241 & 244 of the Companies Act, 2013 is as follows] 
1) The requirement for making the application u/s 241 is as follows. 
In case of the company having share capital the lower of: 
i) 100 members or 
ii) 1/10th of total no. of its members or 
iii) members holding not less than 1/10th of issued share capital.   
The member includes the equity as well as preference shareholders.  
2) The consent to be given by the shareholder is reckoned at the beginning of the proceeding. 
Case Law: 
Mere illegal, invalid or irregular acts by themselves do not constitute a ground for invoking the provisions of Section 
241 unless it is proved that they are oppressive to any shareholder or prejudicial to the interest of the Company or 
to the public interest. (Sheth Mohanlal Ganpatram vs Shri Savaji Jubilee Cotton and Jute Mills Company Ltd.) 
Explanation: 
a) A group of shareholders of M/s Defraud Ltd. must hold more than 15% of the issued share capital of the Company 
or satisfy other requirements under Section 241(1) of the Companies Act, 2013 . 
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b) Since the group holds 15% of the issue capital they are entitled to file a petition before the Company Law Board 
under sections 241 and 398 of the Companies Act,2013 by alleging that the affairs of the Company are being con-
ducted in a manner prejudicial to public interest or in a manner oppressive to any member or members of the Com-
pany. 
Answer: 
Thus in the present case, the petition filed by the group of shareholders will fail unless they can prove to the satis-
faction of the Company Law Board that the acts Complained of in the petition are oppressive and prejudicial to the 
interest of the Company and the public interest. And that to wind up the Company would unfairly prejudice such 
member or members, but that otherwise those facts would justify the making of a winding up order on the ground 
that it was just and equitable that the Company should be wound up. 
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Chapter 7: 
Registered Valuer (Sec 247) 
(There is only one section in this chapter)  

Sec 247: Valuation by Registered Valuer 

Demo Question: Answer the following: 
Mr. Abhijeet being the Registered Valuer has incorrectly state the particulars in his report and also not exercised 
due diligence while performing the valuation of assets of MN Ltd. State the Contravention in case of Mr. Abhijeet 
being punishable for Fraud & whether there is any other liability on part of Registered Valuer in case of Fraud be-
ing made by him ? 

Ans: 
Provision: [Relevant section 247(3) & (4) of the Companies Act, 2013 is as follows] 
As per the provisions of Sec 247(3) of the Companies Act 2013, if a Valuer is convicted for Fraud he shall be punisha-
ble with fine not less than Rs 25,000/- to Rs. 1,00,000/- for Unintentional Fraud and if his intention is to defraud the 
company or its members then in such case he shall be punishable with imprisonment which may extend to 1 year or 
with fine not less than Rs 1,00,000/- to Rs 5,00,000/-  
Also as per Section 247(4) of the Companies Act 2013, Valuer shall be liable for - 
1) Refund of entire remuneration received till date from such company; and 
2) Pay for damages to the company or any other person for such loss arising on account of incorrect or misleading 
statements of particulars made by him. 
Explanation & Answer: 
In the given case of Mr. Abhijeet: 
a) He has made incorrectly stated the particulars in his Valuation Report of MN Ltd. He has also not exercised due 
diligence while performing valuation of assets of the MN Ltd. 
b) He shall be punishable with fine not less than Rs 25,000/- to Rs. 1,00,000/- for Unintentional Fraud and if his inten-
tion is to defraud the company or its members then in such case he shall be punishable with imprisonment which 
may extend to 1 year or with fine not less than Rs 1,00,000/- to Rs 5,00,000/- 
c) Also he has to refund his entire remuneration received till date from such company along with in addition he has 
to pay for damages to the MN Ltd or any other person for such loss arising on account of incorrect or misleading 
statements of particulars made by him. 
Suggestion: 
Mr. Abhijeet should exercise the due diligence and make valuation as per Sec 247 along with such rules as may be 
prescribed under Companies Act 2013.  
 

N18: The Board of Directors of M/s APCO Limited a listed company, for carrying out the valuation of the immova-
ble properties standing in the name of the company as required under the provisions of the Companies Act, 2013 
proposes to appoint Mr. Mehta, an individual as the valuer. Referring to the provisions of the Companies Act, 
2013 read with The Companies (Registered Valuers and Valuation) Rules, 2017, the Audit Committee is of the 
opinion that the Board of Directors does not have right to appoint the valuer. Decide. 

Ans: 
Provision: [Relevant section 247 read with section 177 of the Companies Act, 2013 is as follows] 
1)  As per section 247, the registered valuer shall be appointed by – 
a) Audit Committee; or 
b) the Board, in case audit committee is not constituted. 
2) As per section 177, constitution of as audit committee is mandatory for all listed public companies. 
Explanation & Answer: 
1) In the given case, M/s APCO Limited is a listed public company, so it is mandatory for M/s APCO Limited to consti-
tute the audit committee. Complying with the provision of section 177, M/s APCO Limited has constituted the audit 
committee. 
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2) As per Sec. 247 of Companies Act, 2013, the Board is empowered to appoint the registered valuer only in a case 
where there is no audit committee.  
3) M/s APCO Limited has constituted the Audit Committee, the appointment of the registered valuer shall be made 
by the audit committee, and not by the Board of directors. 
4) Thus, the opinion of the audit committee that the Board does not have the right to appoint the registered valuer, 
is correct. 
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Chapter 8: 
Removal of Name of Companies from 
Registrar of Companies (Sec 248-252) 
 

Sec. 248 - Sec. 252: Removal of names of companies from the register of companies  
MTP-March 18: Eminence Ltd. after passing special resolution filed an application to the registrar for removal of 
the name of company from the register of companies. On the complaint of certain members, Registrar came to 
know that already an application is pending before the Tribunal for the sanctioning of a compromise or arrange-
ment proposal. The application was filed by the Eminence Ltd. two months before the filing of this application to 
the Registrar. 
Determine the given situations in the lights of the given facts as per the Companies Act, 2013: 
(i) Legality of filing an application by Eminence Ltd. before the registrar. 
(ii) Consequences if Eminence Ltd. files an application in the above given situation. 
(iii)  In case registrar notifies eminence Ltd. as dissolved under section 248 in compliances to the required provi-
sions, what remedy will be available to the aggrieved party?  

Ans. 
Provision: [Relevant Sections 248, 249 and 259 of the Companies Act, 2013] 
1) As per Sec. 248(2) of the Companies Act, 2 013, a company may, after extinguishing all its liabilities, by a special 
resolution, or consent of 75% members in terms of paid-up share capital, file an application in the prescribed manner 
to the Registrar for removing the name of the company from the register of companies on all or any of the grounds 
specified u/s248(l)and the Registrar shall, on receipt of such application, cause a public notice to be issued in the pre-
scribed manner. 
2) As per Sec. 249 of the Companies Act, 2013, an application u/s 248 on behalf of a company shall not be made if, at 
any time in the previous 3 months, the company- 
a) has changed its name or shifted its registered office from one State to another; 
b) has made a disposal for value of property or rights held by it, immediately before cesser of trade or otherwise car-
rying on of business, for the purpose of disposal for gain in the normal course of trading or otherwise carrying on of 
business; 
c) has engaged in any other activity except the one which is necessary or expedient for the purpose of making an ap-
plication under that section, or deciding whether to do so or concluding the affairs of the company, or complying 
with any statutory requirement; 
d) has made an application to the Tribunal for the sanctioning of a compromise or arrangement and the matter has 
not been finally concluded; or 
e) is being wound up under Chapter XX of this Act or under the Insolvency and Bankruptcy Code, 2016. 
3) If a company files an application in violation of restriction given u/s 249, it shall be punishable with fine which may 
extend to Rs. 1 lakh. 
4) An application filed under above circumstances, shall be withdrawn by the company or rejected by the Registrar as 
soon as conditions are brought to his notice. 
5) As per section 252(1), any person aggrieved by an order of the Registrar, notifying a company as dissolved u/s 248, 
may file an appeal to the Tribunal within a period of 3 years from the date of the order of the Registrar and if the Tri-
bunal is of the opinion that the removal of the name of the company from the register of companies is not justified in 
view of the absence of any of the grounds on which the order was passed by the Registrar, it may order restoration 
of the name of the company in the register of companies. However, a reasonable opportunity is given to the compa-
ny and all the persons concerned. 
Answer:  
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(i) Filing of application by Eminence Ltd. is not valid as an application u/s 248 on behalf of a company shall not be 
made if, at any time in the previous 3 months, the company has made an application to the Tribunal for the sanction-
ing of a compromise or arrangement and the matter has not been finally concluded. 
(ii) Company shall be punishable with fine which may extend to Rs. 1 lakh. Application so filed, shall be withdrawn by 
the company or rejected by the Registrar as soon as conditions are brought to his notice. 
(ii) Appeal may be preferred to Tribunal u/s 252. 
 

M18: Kojol Research Development Ltd. was registered to innovate unique business idea emerging from research 
and development in a new area. It is a future project and the company has no significant accounting transactions 
and business activities. Therefore, the company made an application to ROC for obtaining the status of a Dormant 
Company. The application is under process. In the meantime, the company without extinguishing all its liabilities 
filed an application to ROC for removing the name of the company, after passing a special resolution giving effect 
to this. 
In the light of the provisions of the Companies Act, 2013, analyse the following: 
1. Whether the application is tenable under the Act? 
2. What are the restrictions imposed under the act for making application by a company to remove the name of 
the company from the register of ROC? 
3. What are the penal consequences in case of violation of restrictions? 

Ans. 
Provision: [Relevant Sections 248, 249 and 259 of the Companies Act, 2013] 
1) Sec. 248(2) of Companies Act, 2013 provides that a company may, after extinguishing all its liabilities, by a special 
resolution or consent of 75% members in terms of paid-up share capital, file an application in the prescribed man-
ner to the Registrar for removing the name of the company from the register of companies on all or any of the 
grounds: 
a) Company has failed to commence its business within one year of its incorporation; 
b) Company is not carrying on any business or operation for a period of 2 immediately preceding financial years and 
has not made any application within such period for obtaining the status of a dormant company u/s 455. 
2) Sec. 249(1) of Companies Act, 2013 provides that an application u/s 248(2) on behalf of a company shall not be 
made if, at any time in the previous 3 months, the company: 
a) has changed its name or shifted its registered office from one State to another; 
b) has made a disposal for value of property or rights held by it, immediately before cesser of trade or otherwise car-
rying on of business, for the purpose of disposal for gain in the normal course of trading or otherwise carrying on of 
business; 
c) has engaged in any other activity except the one which is necessary or expedient for the purpose of making an ap-
plication under that section, or deciding whether to do so or concluding the affairs of the company, or complying 
with any statutory requirement; 
d) has made an application to the Tribunal for the sanctioning of a compromise or arrangement and the matter has 
not been finally concluded; or 
e) is being wound up under Chapter XX of this Act or under the IBC, 2016. 
3) Sec. 249(2) of Companies Act, 2013 provides that if a company files an application u/s 248(2) in violation of Sec. 
249(1), it shall be punishable with fine which may extend to Rs. 1 lakh. 
Answer:  
1) Company has filed an application to ROC for obtaining status of Dormant Company. While the application is under 
process, company without extinguishing all its liabilities filed an application to ROC for removing the name of the 
company, after passing a special resolution. Application made by the company is not tenable by virtue of provisions 
of Sec. 248. 
2) Sec. 249(1) of Companies Act, 2013 provides that an application u/s 248(2) on behalf of a company shall not be 
made if, at any time in the previous 3 months, the company has changed its name or shifted its registered office from 
one State to another, has made a disposal for value of property or rights held by it, immediately before cesser of 
trade or otherwise carrying on of business, for the purpose of disposal for gain in the normal course of trading or 
otherwise carrying on of business, has engaged in any other activity except the one which is necessary or expedient 
for the purpose of making an application under that section, or deciding whether to do so or concluding the affairs of 
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the company, or complying with any statutory requirement, has made an application to the Tribunal for the sanction-
ing of a compromise or arrangement and the matter has not been finally concluded; or is being wound up under 
Chapter XX of this Act or under the IBC, 2016. 
3) Sec. 249(2) of Companies Act, 2013 provides that if a company files an application u/s 248(2) in violation of Sec. 
249(1), it shall be punishable with fine which may extend to Rs. 1 lakh. 

 

MTP-Aug. 18: Rudraksh Ltd. related to manufacturing of tyres works, was incorporated in January 2017. Due to 
certain cause, it failed to commence its business for 1 year. In April, 2018, Rudraksh Ltd. filed a application to the 
tribunal for the merger of the company with the Shri Narayan Ltd. 
In between, in August 2018, Rudraksh Ltd. after extinguishing all its liabilities in compliance, filed an application to 
the Registrar for the removal of its name from the register of companies. 
Shri Narayan Ltd. came to know of the fact of their filing of an application for removal of names. It took the plea 
that section 248 w.r.t. filing of application for removal of names shall not be applicable on the Rudraksh Ltd., due 
to pendency of an application of a proposed merger scheme. 
Determine as per the given facts, whether the objection made by the Shri Narayan Ltd. against the filing of an ap-
plication for removal of name by Rudraksh Ltd. is tenable.  

Ans. 
Provision: [Relevant Sections 248 and 249 of the Companies Act, 2013] 
1) As per Sec. 248 of the Companies Act, 2013, the name of the companies can be removed from the register of com-
panies either by Registrar or through an application of the company by itself on the ground as mentioned below: 
a) Company has failed to commence its business within one year of its incorporation, or; 
b) Company is not carrying on any business or operation for a period of 2 immediately preceding financial years and 
has not made any application within such period for obtaining the status of a dormant company u/s 455. 
2) Sec. 249(1) of Companies Act, 2013 provides that an application u/s 248 on behalf of a company shall not be made 
if, at any time in the previous 3 months, the company: 
a) has changed its name or shifted its registered office from one State to another; 
b) has made a disposal for value of property or rights held by it, immediately before cesser of trade or otherwise car-
rying on of business, for the purpose of disposal for gain in the normal course of trading or otherwise carrying on of 
business; 
c) has engaged in any other activity except the one which is necessary or expedient for the purpose of making an ap-
plication under that section, or deciding whether to do so or concluding the affairs of the company, or complying 
with any statutory requirement; 
d) has made an application to the Tribunal for the sanctioning of a compromise or arrangement and the matter has 
not been finally concluded; or 
e) is being wound up under Chapter XX of this Act or under the IBC, 2016. 
Explanation & Answer: 
Rudraksh Ltd. was incorporated in January 2017 and due to certain cause, it failed to commence its business for 1 
year. In April, 2018, Rudraksh Ltd. filed a application to the tribunal for the merger of the company with the Shri Na-
rayan Ltd. In between, in August 2018, Rudraksh Ltd. after extinguishing all its liabilities in compliance, filed an appli-
cation to the Registrar for the removal of its name from the register of companies. 
Application u/s 248 was filed after the period of 3 months from the date of filing of application for the sanction of 
proposal of Merger. So objection raised by Shri Narayanan Ltd. is not tenable and Rudraksh Ltd. can file an applica-
tion for removal of its name from register of companies. 
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Chapter 10: 
Winding Up by NCLT (Sec 270-303) 

Winding Up Provisions & its process  
(Sec 324-365) 

PART I: Winding Up by NCLT (Sec. 270-303) 

Sec 271: Circumstances in which company may be wound up by Tribunal 
M14: Superb Limited went for a public issue of Equity shares (Rs. 10 crores) of Rs. 10 each. The shares were sub-
scribed to an extent of 95% of the total issue. The shares of the company were accepted for listing by Bombay 
Stock Exchange but subsequently the permission was cancelled on certain grounds. On an appeal to the Central 
Government by the company, the decision of the Stock Exchange was held to be valid. As a result, the application 
money had become refundable to the allottees. The company had no prospects of doing any business and there 
was a complete deadlock among the Directors. Looking at the circumstances, certain creditors filed a petition in 
the court for winding up of the company on the ground that the company had become commercially insolvent. 
The shareholders of the company object to the petition of the creditors. Decide giving reasons: 
(i) Whether the objections of the shareholders will sustain and the court can dismiss the petition of creditors for 
winding up of the company? 
(ii) State the provisions of the Companies Act, 2013 in this regard. 

Ans: 
Provision: [Relevant section 271 & 272 of the Companies Act, 2013 is as follows] 
Unable to pay debts is not covered under Section 271 of the Companies Act, 2013. However Commercial Insolvency 
can be a case of NCLT for winding up of a Company and petition by creditor can be accepted under Section 272 of the 
Companies Act, 2013. 
Explanation: The given cases are discussed as follows: 
a) Superb Limited went for a public issue and subsequently it was required to refund the amount received on applica-
tion. 
b) As a result, the company has no prospects of doing any business. 
c) There was a complete dead lock among the directors. 
d) These three circumstances may be construed as indicators of commercial insolvency of the company. Section 
271(a) read together with Section 271(2) of the Companies Act, 2013, provides that a NCLT may order for winding up 
of a company if it is case of commercial insolvency and it is proved to the satisfaction of the NCLT after taking into 
account all the liabilities including the contingent and prospective liabilities of the company. Moreover, Section 272 
gives powers to the creditors for filing an application for its petition for winding up. There are no chances for the sus-
tainment of shareholder’s objection [Deccan Farms & Distilleries Ltd. vs. Velabai Laxmidas Bhaiji (1979)]. 
Answer: 
The NCLT has got wide discretionary powers regarding winding up. It may or may not dismiss the petition of creditors 
for winding up. Even if a winding up petition is a proper remedy against a company which is in commercial insolven-
cy, the NCLT may in its discretion refuse to put an end to the life of the company [Jugalkishore Banarsidas vs. South 
India Saw Mills P. Ltd. (1975)].  
 

Sec 273: Powers of Tribunal  
M18: LED Bulb Ltd., has made default in filing financial statements and annual returns for a continuous period of 4 
financial years ending on 31st March, 2017. The Registrar of Companies having jurisdiction approached the Central 
Government to accord sanction to present a petition to Tribunal (NCLT) for the winding up of the company on the 
above ground u/s 272 of the Companies Act, 2013. Examine the validity of the ROC move, explaining the relevant 
provisions of the Companies Act, 2013. State the time limit for passing an order by the Tribunal u/s 273 of the 
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Companies Act, 2013? 

Ans: 
Provision: [Relevant section 270, 272 & 273 of the Companies Act, 2013 is as follows] 
1) As per section 272, a company may be ordered to be wound up by The Tribunal on any of the 5 grounds men-
tioned therein. 
2) One of such grounds is as follows: 
Where a company has made a default in filing with the Registrar its financial statements or annual returns for imme-
diately preceding 5 consecutive financial years. 
3) Section 272 contains the provisions as to who can make a petition for winding up of a company. As per section 
272, the Registrar is one of the persons who is empowered to make petition for winding up on the ground that the 
company has made a default in filing with the Registrar its financial statements or annual returns for immediately 
preceding 5 consecutive financial year. However, before making the petition for winding up, the Registrar shall obtain 
the previous approval of the Central Government, and the Central Government shall not grant the approval to the 
registrar unless the company has been given a reasonable opportunity of making representations. 
4) As per section 273, where a petition for winding up of a company has been made to the Tribunal, the Tribunal shall 
pass its order within 90 days from the date of presentation of the petition. 
Explanation and Answer: The given cases are discussed as follows: 
a) Validity of Registrar’s move 
The default by LED Bulb’s Limited has been in existence only for 4 financial years, and so the condition mentioned in 
section 272 that the default has to be for immediately preceding 5 consecutive years is not satisfied. Since none of 
the grounds mentioned in section 270 is attracted to LED Bulb’s Limited, the application made to the Central Gov-
ernment by the Registrar is not valid. 
b) Time limit for passing order by the register under section 273 
As per section 273, The Tribune shall pass its order within 90 days from the date of presentation of the petition. 
 

Sec 274: Directions for filing Statement of Affairs 
M16: Explain the provisions of the Companies Act, 2013 relating to preparation and filing of Statement of Affairs 
(SA) in case of winding of a company by the Court, with regard to the following aspects:  
(i) Who is required to prepare and file SA and whether cost and expenses incurred in preparing SA are recovera-
ble? 

Ans: 
Provision: [Relevant section 274 of the Companies Act, 2013 is as follows: Persons required to prepare and file 
Statement of Affairs and whether cost and expenses incurred in preparing SA are recoverable] 
Explanation and Answer: 
a) Where a petition for winding up is filed before the Tribunal by any person other than the company, the Tribunal 
shall, if satisfied that a prima facie case for winding up of the company is made out, by an order direct the company 
to file its objection along with a statement of its affairs of the company in the prescribed form shall be delivered 
within 30 days of the order.  
b) Tribunal may allow a further period of 30 days in a situation of contingency or special circumstances. 
c) Provided further that the Tribunal may direct the petitioner to deposit security for costs as it may consider reason-
able as a precondition to issue directions to the company. 
d) The directors and officers of the company, in respect of which an order for winding up is passed by the Tribunal 
under clause (d) of sub-section (1) of section 273, shall, within a period of 30 days of such order, submit, at the cost 
of the company, the books of account of the company completed and audited up to the date of the order, to such  
Liquidator and in the manner specified by the Tribunal. 
 

M16: (For Knowledge Reference) Explain the provisions of the Companies Act, 2013 relating to preparation and 
filing of Statement of Affairs (SA) in case of winding of a company by the Court, with regard to the following as-
pects:  
(i) Contents of SA and the period within which the same is required to be submitted and to whom? Also state 
about delay in filing SA and up to what period the same is allowed. 

Ans: 
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Provision: [Relevant section 274 of the Companies Act, 2013] 
Where the Tribunal has made a winding up order or appointed the Official Liquidator as provisional liquidator, unless 
the Tribunal in its discretion otherwise orders, there shall be made out and submitted to the Official Liquidator a 
statement as to the affairs of the company in the prescribed form, verified by an affidavit, and containing the follow-
ing particulars, namely: - 
a) the assets of the company, stating separately the cash balance in hand and at the bank, if any, and the negotiable 
securities, if any, held by the company; 
b) Its debts and liabilities; 
c) the names, residences and occupations of its creditors, stating separately the amount of secured and unsecured 
debts; and in the case of secured debts, particulars of the securities given, whether by the company or an officer 
thereof, their value and the dates on which they were given; 
d) The debts due to the company and the names, residences and occupations of the persons from whom they are 
due and the amount likely to be realised on account thereof; 
e) Such further or other information as may be prescribed, or as the Official Liquidator may require. 
Answer: 
As per sec 274 of the Companies Act, 2013: 
The above mentioned statement is required to be submitted within 30 days of the winding- up order or the appoint-
ment of the provisional liquidator, as the case may be, or within such extended time, not exceeding 30 days, as may 
be fixed by the Official Liquidator or the Tribunal for special reasons. 
 

Sec 285: Settlement of list of contributories and application of assets  
M11: Define "contributory" in a winding up. Explain the liabilities of contributories as present and past member.  

Ans: 
Provision: [Relevant Clause 26 of Section 2 & 285 of the Companies Act, 2013 is as follows] 
1) Meaning of Contributory: 
Clause 26 of Section 2 of Companies Act, 2013 defines Contributory as a person liable to contribute towards the as-
sets of the company in the event of its being wound up. 
A person holding fully paid-up shares in a company shall be considered as a contributory but shall have no liabilities 
of a contributory under the Act whilst retaining rights of such a contributory. 
Liabilities of contributories as present and past member: 
2) As per Sec. 285 of Companies Act, 2013, while settling the list of contributories, the Tribunal shall include every 
person, who is or has been a member, who shall be liable to contribute to the assets of the company an amount suf-
ficient for payment of the debts and liabilities and the costs, charges and expenses of winding up, and for the ad-
justment of the rights of the contributories among themselves. 
This is, however, subject to following conditions: 
a) A person who has been a member shall not be liable to contribute if he has ceased to be a member for the preced-
ing 1 year or more before the commencement of the winding up; 
b) A person who has been a member shall not be liable to contribute in respect of any debt or liability of the compa-
ny contracted after he ceased to be a member; 
c) No person who has been a member shall be liable to contribute unless it appears to the Tribunal that the present 
members are unable to satisfy the contributions required to be made by them in pursuance of this Act; 
d) In the case of a company limited by shares, no contribution shall be required from any person, who is or has been 
a member exceeding the amount, if any, unpaid on the shares in respect of which he is liable as such member; 
e) In the case of a company limited by guarantee, no contribution shall be required from any person, who is or has 
been a member exceeding the amount undertaken to be contributed by him to the assets of the company in the 
event if it’s being wound up. But if the company has a share capital, such member shall be liable to contribute to the 
extent of any sum unpaid on any shares held by him as if the company were a company limited by shares. 
 

N19: M/s. IJK Limited was wound up with effect from 15th March 2018 by an order of the Court. Mr. A, who ceased 
to be a member of the company from 1st June 2017, has received a notice from the liquidator that he should de-
posit a sum of` 5,000 as his contribution towards the liability on the shares previously held by him. In this context 
explain whether Mr. A can be called as a contributory, whether he can be made liable and whether there is any 
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https://indiankanoon.org/doc/1222211/
https://indiankanoon.org/doc/1099394/
https://indiankanoon.org/doc/1556908/


Chap 10: Winding Up 

© CA Darshan D. Khare 
10.4 

limitation on his liability. 

Ans: 
Provision: [Relevant Clause 26 of Section 2 & 285 of the Companies Act, 2013 is as follows] 
1) Meaning of Contributory: 
Clause 26 of Section 2 of Companies Act, 2013 defines Contributory as a person liable to contribute towards the as-
sets of the company in the event of its being wound up. 
A person holding fully paid-up shares in a company shall be considered as a contributory but shall have no liabilities 
of a contributory under the Act whilst retaining rights of such a contributory. 
2) Liabilities of contributories as present and past member: 
i) As per Sec. 285 of Companies Act, 2013, while settling the list of contributories, the Tribunal shall include every 
person, who is or has been a member, who shall be liable to contribute to the assets of the company an amount suf-
ficient for payment of the debts and liabilities and the costs, charges and expenses of winding up, and for the ad-
justment of the rights of the contributories among themselves. 
ii) However, a person who has ceased to be a member for the preceding 1 year or more before the commencement 
of the winding up shall not be liable to contribute. 
Explanation and Answer: The given cases are discussed as follows: 
a) In the instant case, M/s, IJK Limited was wound up with effect from 15th March 2018 by an order of the Court.  
b) Mr. A, who ceased to be a member of the company from 1st June 2017, has received a notice from the liquidator 
that he should deposit a sum of Rs. 5,000 as his contribution towards the liability on the shares previously held by 
him. 
c) Mr. A will be past member contributory and liability is limited to the extent of unpaid amount on the shares and in 
respect of debt or liability of the company contracted before he ceased to be the member of the company. 
 

PART III: Winding Up Provision and Its Process (Sec 324-365) 

Sec 326: Overriding preferential payments 
N12: Explain the term "Overriding Preferential Payments" under the provisions of the Companies Act, 2013. ABC 
Limited is being wound-up by the Court. The official liquidator has realized Rs. 100 lakhs by selling the land and 
buildings mortgaged by the company in favour of its bankers. The company owes Rs. 200 lakhs to the bank. The 
bank has claimed that the amount realised by sale of land and buildings must be paid in full to it in preference to 
the workmen's dues to the extent of Rs. 50 lakhs. Examine the Bank's claim with reference to the provisions of the 
Companies Act, 2013. 

Ans: 
Provision: [Relevant section 326 & 327 of the Companies Act, 2013 is as follows] 
Overriding Preferential Payments: As per the section 326 of the Companies Act, 2013 notwithstanding anything con-
tained in other provisions of this Act or any other law for the time being in force in the winding-up of a company –  
(a) Workmen’s dues; and (b) debts due to secured creditors to the extent such debts rank, under clause (iii) of the 
proviso to Sub-section (1) of Section 326, pari passu with such dues, shall be paid in priority to all other debts.  
These debts payable under (a) and (b) above shall be paid in full, unless the assets are insufficient to meet them, in 
which case they shall abate in equal proportions. 
As per the above provision, the dues of the workmen and debt due to the secured creditors are to be treated pari 
passu and have to be treated as prior to all other dues. 
Explanation:  
In view of the stated legal position in the problem, the contention of the Bank to pay the amount in full is not valid as 
the debts payable to the workmen and the secured creditors shall be paid in full, unless the realized assets are insuf-
ficient to meet the due debts, in which case they shall abate in equal proportions. Here, in the given problem, the 
realized assets of ABC Limited are Rs.100 lakh and debts due to the secured creditor (Bank) is Rs. 200 lakhs and the 
workmen’s dues is Rs. 50 lakhs. 
In the light of the provisions of Section 326 and 327, amount to be paid towards  
Workmen’s dues = Amount realized x Workmen' dues / (Workmen' dues + Secured Loan) 
       = Rs. 100 lacs x Rs. 50 lakhs/(50 lakhs + 200 lakhs) 
       = Rs. 100 lacs x 50/250  
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       = Rs. 100 lacs x 0.2 
       = Rs. 20 lacs 
Answer: 
In view of the provisions of Sec. 326 and 327 the contention of the bank that whole of Rs. 100 lakhs realized from the 
sale of land, etc. shall be paid to the bank towards repayment of loan is not tenable, only a sum of Rs. 80 lacs shall be 
paid. Thus, Official Liquidator will have to pay Rs. 20 Lakhs to Workmen and Rs. 80 Lakhs to the Bank. 
 

N09: M/s Raman Ltd. was wound up by the Tribunal. The company liquidator invited claims from its creditors 
which stood as under:  

Income tax dues 11 lakhs 

Sales tax dues 5 lakhs 

Dues of workers 25 lakhs 

Unsecured loans payable to directors 25 lakhs 

Trade creditors who supplied raw material 15 lakhs 

Secured creditor being the bankers of the company 75 lakhs 

Total 156 lakhs 

Company Liquidator could realize only ` 80 lakhs by sale of assets and realizations made from the company’s debt-
ors, which is not sufficient to pay to all the creditors. Please decide the order of priority for payment to creditors 
explaining the relevant provisions of the Companies Act, 2013. 

Ans: 
Provision: [Relevant section 325 of the Companies Act, 2013 is as follows] 
1) As the amount available for distribution falls short of dues of workmen and secured creditors, the amount will be 
distribution proportionately among the secured creditors and workmen. 
2) Proviso to Sec. 325 provides that the security of every secured creditor shall be deemed to be subject to a pari 
passu charge in favour of the workmen to the extent of the workmen's portion therein. 
3) Workmen's portion, in relation to the security of any secured creditor of a company, means the amount which 
bears to the value of the security the same proportion as the amount of the workmen's dues bears to the aggregate 
of the amount of workmen’s dues and the amount of the debts due to the secured creditors. 
Explanation & Answer: The given cases are discussed as follows: 
a) In this case Rs. 80 lakhs have been realised by the sale of all the assets of the company. The amount due to se-
cured creditor of Rs. 75 lacs and the workmen's dues Rs. 25 lakhs. Overriding preferential payments (workman’s due 
and secured creditors) amount to Rs. 100 Lakhs. 
b) Therefore, the workmen’s dues and dues payable to the secured creditors shall abate in equal proportions, i.e. 
payments to workmen and secured creditors shall be made in proportion of amount owned by the company to them 
(i.e. in the ratio of 75:25). Accordingly, the workers shall be paid Rs. 20 lakhs and Secured creditors shall be paid Rs. 
60 lakhs. No payment shall be made to the Government authorities to Income Tax dues, sales tax dues, and unse-
cured loans payable to directors or to trade creditors who supplied raw material. 
 

Sec 327: Preferential Payments  
N10: Examine the provisions of the Companies Act and decide whether the following debts of a company under 
the winding up shall be 'Preferential payments’ and shall be paid in priority to the claim of unsecured creditors: 
a) Wages amounting to Rs. 30,000(Rupees Thirty thousand) only of an employee for services rendered for a period 
of 8 months within the preceding 12 months next before the relevant date. 
(b) Rs. 1 lac due to an employee from Provident Fund and ` 50,000 towards gratuity. 
(c) Rs. 20,000/- payable by the company on account of expenses incurred in respect of investigation held u/s 213 of 
the Companies Act, 2013.  

Ans: 
Provision: [Relevant section 327 of the Companies Act, 2013 is as follows] 
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As per section 327, following debts shall be paid in priority to all other debts: 
1) All wages and salaries of any employee, due for a period not exceeding 4 months within 12 months before the rel-
evant date. However, such amount payable to any employee shall not exceed the amount as may be notified. 
Thus, the whole amount of wages of Rs. 30,000 shall not amount to preferential payments. Wages for a period of 4 
months within 12 months preceding the relevant date shall amount of preferential payments. 
2) All sum due to any employing from provident fund, a pension fund, a gratuity fund or any other fund for the Wel-
fare of the employees, maintained by the company. 
Thus Rs.1,00,000 due from provident fund and Rs.50000 due towards towards gratuity amount to preferential pay-
ments. 
3) The expenses of any investigation held in pursuance of section 213 and 216, in so far as they are payable by the 
company. 
Thus, Rs.20,000 payable by the company on account of expenses incurred in respect of Investigation held under sec-
tion 213 of the Companies Act 2013, amounts to preferential payments. 
 

Sec 328: Fraudulent preference 
M16: A company was in financial distress. They pledged certain immovable properties with a nationalised bank in 
the belief that their loan limits would be increased. However, within 3 months, some creditors filed a petition for 
winding up. The management was accused of fraudulent preference.  
(i)  In the above context discuss fraudulent preference.   
(ii) Would your answer be different if the charge was created in favour of an NBFC? 

OR 

N13: Modern Textiles Limited incurred huge losses during the last three financial years and its financial position 
was bad. The Company created a legal mortgage on some of its immovable properties in favour of a bank on 1st 
Sep., 2017 in the hope that by keeping good faith with the bank it could get further advances from the bank and 
the same could be utilized to revive the Company. Some creditors filed winding up petition on 15th January, 2018. 
Answer the following with reference to the provisions of the Companies Act, 2013: 

(a)What is meant by ‘Fraudulent Preference'? State the effect of 'Fraudulent Preference'. 

(b)Whether the creation of legal mortgage by the Company in favour of the bank would amount to fraudulent 
preference?  

Ans: 
Provision: [Relevant section 328 of the Companies Act, 2013 is as follows] 
According to the provisions of section 328 of the Companies Act, 2013, all transfers of property, movable or immova-
ble, made by delivery of goods or payment of money etc., if made by an insolvent person within 6 months before the 
filing of winding up application, would be held to be a fraudulent preference of its creditors and would be invalid. 
Similarly, in the case of a company all such transfers, if made within 6 months before making winding up application, 
the Tribunal may declare such transaction invalid and restore the position. If it is created voluntarily with intension to 
give a preference to a specific creditor then it is fraudulent preference. 
Explanation & Answer: The given cases are discussed as follows: 
a) Section 357, in case of winding up by the Tribunal, the winding up shall be deemed to have commenced at the 
time of presentation of the petition for winding up. Thus, where a petition is made to The Tribune land the Tribunal 
orders the winding up, the order relates back to the date of presentation of the petition. 
b) In the given case, the petition for winding up was presented to the Tribunal within 3 months of pledge of immova-
ble property by the company. Thus, the transaction of pledge has taken place within 6 months before the com-
mencement of the winding up of the company. 
c) A transaction shall amount to fraudulent preference only if there is an element of dishonesty, i.e. there is a malafi-
de intention to give preference to a creditor over others. 
d) There is no fraudulent preference when a debtor’s dominant intention is to benefit himself rather than to confer 
an advantage on his creditor. Thus, where a company created a legal mortgage in favour of a bank in the hope that 
by keeping good faith with the bank it could get further advance from the bank which could be utilised to revive the 
company, the mortgage was held not to be a fraudulent preference even though the mortgage was created after it 
was fairly clear that the company had become insolvent. [Re.F.L.E Holdings Ltd. (1967) 3 All ER 553] 
e) In the given case, the immovable property was pledgeed by the company under a belief that the loan limit would 
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be increased. Thus, the dominant motive was not to give to the bank any preference over other creditors, and so 
pledge of immovable property by the company does not amount to fraudulent preference. Therefore, the Tribunal 
shall not declare the pledge of immovable property as void. 
f) Even when the charge was created in favour of NBFC, and not in favour of bank, the answer would have remained 
same, since in determining as to whether or transaction is fraudulent preference or not, it is immaterial that the 
creditor is a bank or NBFC or any other person. 
 

Sec 331: Liabilities and rights of certain persons fraudulently preferred 
MTP-March 18: Skyline Ltd. was ordered to be wound up compulsory on a petition filed on 10th February, 2018 
before Tribunal. The official liquidator who has taken control for the assets and other records of the company has 
noticed that the Managing Director of the company has transferred certain properties belonging to the company 
to one of its creditor “Vansh (Pvt.) Ltd.", in which his son was interested. This was causing huge monetary loss to 
the company. The sale took place on 15th September, 2017. Determine the rights and liabilities of fraudulently 
preferred persons by mortgage of charge of property to him to secure the company’s debt.  

Ans: 
Provision: [Relevant section 331 of the Companies Act, 2013 is as follows] 
Determination of rights and liabilities of fraudulently preferred persons: 
As per Sec. 331 of the Companies Act, 2013, where a company is being wound up and anything made, taken or done 
after the commencement of this Act is invalid under section 328 as a fraudulent preference of a person interested in 
property mortgaged or charged to secure the company’s debt, then, without prejudice to any rights or liabilities aris-
ing, apart from this provision, the person preferred shall be subject to the same liabilities, and shall have the same 
rights, as if he had undertaken to be personally liable as a surety for the debt,- 
1) To the extent of the mortgage or charge on the property, or 
2) The value of his interest,  
whichever is less. 
 

Sec 337 to 343 is being deleted by ICAI from old as well as new syllabus. If you need 
more details, please refer syllabus change lecture on YouTube channel CA Darshan 

Khare in video list released at end of June 2019 (Video Link: 
https://www.youtube.com/watch?v=E-XpxeXSzgo&t=1503s). 

 

Sec 340: Delinquent Directors and Promoters (given only for knowledge point of view) 
M13: What is meant by "misfeasance"? Who can initiate misfeasance proceedings and is there any time limit for 
initiating such proceedings? Examine the extent to which the legal representatives of a deceased Director, against 
whom misfeasance proceedings were initiated, can be held liable under the provisions of the Companies Act, 2013. 
Ans: 
Provision: [Relevant section 340 of the Companies Act, 2013 is as follows] 
The term ‘misfeasance’ has not been defined in the Companies Act, 2013.  It can be considered as an act or omission 
in the nature of breach of trust in relation to the company which causes losses or injuring to the company.  Although 
loss to the company has not been expressly stated in Section 340, however such ‘loss’ has to be implied in case of 
misapplication or retainer. Only such an act of misfeasance which results in the loss to the company will fall within 
the ambit of section 340. 
Explanation: 
a) Initiation of Proceeding: 
In the above case, proceedings may be initiated on the application of the Official Liquidator, or any creditor or con-
tributory in the Court who may examine into the conduct of such person, and compel him to repay or restore the 
money or property or make compensation to the company for misfeasance or breach of trust/misapplication etc.   
b) Time limit: 
The time limit for initiating such an application is 5 years from the date of the order for winding up, or of the first ap-
pointment of the liquidator in winding up, or of the misfeasance/ breach of trust, whichever is longer. 
c) The extent of liability of the Legal Representative:  
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In the case of death of the director, it was held by the Supreme Court that the proceedings commenced against the 
delinquent director of a liquidated company under section 340 can be continued against his legal representatives and 
the amount declared to be due in such misfeasance proceeding can be realized from the estate of the deceased on 
the hands of his legal representatives.  The Court further held that the legal representatives would not, however, be 
liable for any sum beyond the value of the estate of the deceased in their hands [Official Liquidator, Supreme Bank 
Ltd. V.P.A. Tendolkar (1973) 43 Comp. (Case 382)] and [Official Liquidator vs. Parthasarthy Sinha (1983) 53. Comp. 
Case (SC) (3c) 
Answer: 
Hence, the misfeasance proceeding can be continued against the legal representatives of deceased Director to whom 
misfeasance proceedings were initiated, can be held liable under the provisions of the Companies Act, 2013. 
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Chapter 11: 
Companies Authorised to Register under 
this Act (Sec 366-374) 
Winding Up of Unregistered Companies 
(Sec 375-378) 
 

 

This chapter is being deleted by ICAI from old as well as new syllabus. If you 
need more details, please refer syllabus change lecture on YouTube channel 

CA Darshan Khare in video list released at end of June 2019 (Video Link: 
https://www.youtube.com/watch?v=E-XpxeXSzgo&t=1503s). 
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Chapter 12: 
Foreign Company (Sec 379-393) 

Sec 379: Application of Act to Foreign Companies 
N17: Mr. Ziyan an Indian citizen holds 25% of the paid up capital of Laurel Steven Limited, a company which was 
incorporated in Singapore with a paid up capital of 10 million Singapore Dollars. Swaraj Limited a company regis-
tered in India holds 30% of the paid up capital of Laurel Steven Limited. Laurel Steven Limited has recently estab-
lished a share transfer office at New Delhi. The Company seeks your advice as to what formalities it should ob-
serve as a foreign company under the Companies Act, 2013. 

Ans: 
Provision: [Relevant Section 2(42) & 379 of the Companies Act, 2013 is as follows] 
1) In terms of the definition of a foreign company under section 2 (42) of the Companies Act, 2013 a “foreign compa-
ny” means any company or body corporate incorporated outside India which: 
(i) has a place of business in India whether by itself or through an agent, physically or through electronic mode; and 
(ii) conducts any business activity in India in any other manner. 
According to Section 386 of the Companies Act, 2013, “Place of business” includes a share transfer or registration 
office.  
2) Further, Section 379 states that where not less than 50% of the paid-up share capital, whether equity or prefer-
ence or partly equity and partly preference, of a foreign company is held by one or more citizens of India or by one or 
more companies or bodies corporate incorporated in India, or by one or more citizens of India and one or more com-
panies or bodies corporate incorporated in India, whether singly or in the aggregate, such company shall comply with 
the provisions of this Chapter and such other provisions of this Act as may be prescribed with regard to the business 
carried on by it in India as if it were a company incorporated in India. 
Explanation: 
In the case given in the question, the following facts are given: 
1) Laurel Steven Ltd. was incorporated in Singapore and has a place of business (share transfer office) in New Delhi, 
hence, it is a foreign company. 
2) Its shareholding comprises of 25% held by Mr. Ziyan who is a citizen of India and 30% by Swaraj Limited which is a 
company registered in India. Together the two Indian shareholders hold 55% of the share capital of Laurel Steven Ltd. 
Answer: 
a) Hence Laurel Steven Ltd. is a foreign company, due to the holding of more than 50% of its share capital by two In-
dian entities, it will be covered under section 379 and will be treated as a deemed Indian company. 
b) However, it may be noted that under section 379, the application of the Companies Act, 2013 on Laurel Steven 
Ltd. will be only in respect of business carried by it in India and not in relation to its business anywhere outside India. 
c) Under Section 380 of the Act, a foreign company is required to file for registration within 30 days of the establish-
ment of a place of business in India the following documents with the Registrar: 
(i) A certified copy of the instrument constituting or defining the constitution of the company. 
(ii) The full address of the registered or principal office of the company; 
(iii) A list of the directors and secretary of the company containing such particulars as prescribed under Companies 
(Registration of Foreign Companies) Rules, 2014; 
(iv) The name and address or the names and addresses of one or more-person resident in India who is authorized for 
correspondence on behalf of the company.; 
(v) The full address of the office of the company in India which is deemed to be its principal place of business in India; 
(vi) Particulars of opening and closing of a place of business in India on earlier occasion or occasions; 
(vii) Declaration that none of the directors of the company or the authorized representative in India has ever been 
convicted or debarred from formation of companies and management in India or abroad; and 
(viii) Any other information as may be prescribed. 
 

PM,M03: Examine with reference to the provisions of the Companies Act, 2013 whether the following companies 
can be treated as foreign companies: 
(i) A company incorporated outside India having a share registration office at Mumbai. 
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(ii) Indian citizens incorporated a company in Singapore for the purpose of carrying on business there. 

Ans: 
Provision: [Relevant section 2(42), 379 & 386 of the Companies Act, 2013 as follows] 
The essential conditions of the foreign company are as follows: 
1) It must be a company or body corporate. 
2) The company shall be incorporated outside India. 
3) The company shall have the place of business in India by agent or physically or electronically. 
4) Conducts business activity in India in any manner. 
Explanation & Answer: The given cases are discussed as follows: 
(i) Therefore, a company incorporated outside India having a share registration office at Mumbai will be treated as 

a foreign company provided it conducts any business activity in India. According to Section 386 of the Companies 
Act, 2013, “Place of business” includes a share transfer or registration office.  

(ii) In the case of a company incorporated in Singapore for the purpose of carrying on business in Singapore will not 
fall within the definition of a foreign company. Its incorporation by Indian citizen is immaterial. In order to be a 
foreign company it has to have a place of business in India and must conduct a business activity in India. 

Suggestion: 
If the minimum 50% of paid up capital of the above mentioned foreign company is held by following then the provi-
sions of this Companies Act, 2013 will be applicable to such company as stated. 
a) One or more citizen or citizens of India; or / & 
b) One or more companies in India; or / & 
c) One or more bodies corporate in India. 

 

PM,N04: Answer the following  
(i) As per provisions of the Companies Act, 2013, what is the status of XYZ Ltd., a Company incorporated in Lon-

don, U.K., which has a share transfer office at Mumbai? 
(ii) ABC Ltd., a foreign company having its Indian principal place of business at Kolkata, West Bengal is required to 

deliver various documents to Registrar of Companies under the provisions of the Companies Act, 2013. You 
are required to state, where the said company should deliver such documents. 

(iii) In case, a foreign company does not deliver its documents to the Registrar of Companies as required under 
section 380 of the Companies Act, 2013, state the penalty prescribed under the said Act, which can be levied. 

Ans: 
Provision: [Relevant section 2(42), 379, 386, 380 & 392 of the Companies Act, 2013 as follows] 
The essential conditions of the foreign company are as follows: 
1) It must be a company or body corporate. 
2) The company shall be incorporated outside India. 
3) The company shall have the place of business in India by agent or physically or electronically. 
4) Conducts business activity in India in any manner. 
Where a foreign company fails to comply with any of the provisions of this Chapter (Chapter XII): 
1)  The foreign company shall be punishable: 

a. with fine which shall not be less than 1,00,000 but which may extend to 3,00,000; and 
b. in the case of a continuing offence, with an additional fine which may extend to 50,000 for every day during 

which the default continues; and 
2) Every officer who is in default shall be punishable: 

a. with imprisonment for a term which may extend to 6 months or 
b. with fine which shall not be less than 25,000 but which may extend to 5,00,000, or 
c. with both 

Explanation & Answer: The given cases are discussed as follows: 
(i) From the above definition, the status of XYZ Ltd. will be that of a foreign company as it is incorporated outside 

India, has a place of business in India and it may be presumed that it carries on a business activity in India. Ac-
cording to Section 386 of the Companies Act, 2013, “Place of business” includes a share transfer or registration 
office.  

(ii) The Companies Act, 2013 vide section 380 requires every foreign company to deliver to the Registrar for regis-
tration, within 30 days of the establishment of office in India, documents which have been specified therein. Ac-
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cording to the Companies (Registration of Foreign Companies) Rules, 2014, any document which any foreign 
company is required to deliver to the Registrar shall be delivered to the Registrar having jurisdiction over New 
Delhi. 

(iii) If the foreign company fails to comply with the provision of this act is liable to consequences as stated above. 
Suggestion: 
If the minimum 50% of paid up capital of the above mentioned foreign company is held by following then the provi-
sions of this Companies Act, 2013 will be applicable to such company as stated. 
a) One or more citizen or citizens of India; or / & 
b) One or more companies in India; or / & 
c) One or more bodies corporate in India. 
 

N08: Indian citizens incorporated a company in U.K. for the purpose of carrying on business there. Examine with 
reference to the relevant provisions of the Companies Act, 2013 whether it is a "Foreign Company". What would 
be your answer in case the U.K. Company was incorporated by a company registered in India? 

Ans: 
Provision: [Relevant section 2(42) & 379 of the Companies Act, 2013 as follows] 
The essential conditions of the foreign company are as follows: 
1) It must be a company or body corporate. 
2) The company shall be incorporated outside India. 
3) The company shall have the place of business in India by agent or physically or electronically. 
4) Conducts business activity in India in any manner. 
Explanation & Answer: The given cases are discussed as follows: 
(i) In the case of a company incorporated in U.K. for the purpose of carrying on business in U.K. will not fall within 

the definition of a foreign company. Its incorporation by Indian citizen is immaterial. In order to be a foreign 
company it has to have a place of business in India and must conduct a business activity in India. 

(ii) Even in case the U.K. Company was incorporated by a company registered in India, the answer would remain the 
same as above. 
 

N09: Examine whether the following Companies can be considered as ‘Foreign Companies’ under the Companies 
Act, 2013: 
(a) A company which is incorporated outside India employs agents in India but has no place of Business in India. 
(b) A company incorporated outside India having shareholders who are all Indian citizens. 
(c) A company incorporated in India but all the shares are held by foreigners. 

Ans: 
Provision: [Relevant section 2(42) & 379 of the Companies Act, 2013 as follows] 
The essential conditions of the foreign company are as follows: 
1) It must be a company or body corporate. 
2) The company shall be incorporated outside India. 
3) The company shall have the place of business in India by agent or physically or electronically. 
4) Conducts business activity in India in any manner. 
If the minimum 50% of paid up capital of the above mentioned foreign company is held by following then the provi-
sions of this Companies Act, 2013 will be applicable to such company as stated. 
a) One or more citizen or citizens of India; or / & 
b) One or more companies in India; or / & 
c) One or more bodies corporate in India. 
Explanation & Answer: The given cases are discussed as follows: 
(a) As the company is incorporated outside India but employs agents in India, it would be considered as place of 

business in India through agents and hence the company shall qualify to be a Foreign Company under the Act. 
(b) In the case of a company incorporated outside India for the purpose of carrying on business outside India, will 

not fall within the definition of a foreign company. The fact that all Indian citizens are its shareholders is imma-
terial. In order to be a foreign company it has to have a place of business in India and must conduct a business 
activity in India. 

(c) A company incorporated in India is an Indian Company and in spite of the fact that all shares are held by for-
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eigners, it would still remain an Indian company. 
 

PM,07: M/s Joel Ltd. was incorporated in London with a paid up capital of 10 million pounds. Mr. Y an Indian citi-
zen holds 25% of the paid up capital. M/s. X Ltd. a company registered in India holds 30% of the paid up capital of 
Joel Ltd. M/s. Joel Ltd. has recently established a share transfer office at New Delhi. The company seeks your ad-
vice as to what formalities it should observe as a foreign company under Companies Act, 2013. State briefly the 
requirements relating to filing of accounts with the Registrar of Companies by the foreign company in respect of its 
global business as well as Indian business. 

Ans: 
Provision: [Relevant section 2(42) & 379 of the Companies Act, 2013 as follows] 
The essential conditions of the foreign company are as follows: 
1) It must be a company or body corporate. 
2) The company shall be incorporated outside India. 
3) The company shall have the place of business in India by agent or physically or electronically. 
4) Conducts business activity in India in any manner If the minimum 50% of paid up capital of the above mentioned 
foreign company is held by following then the provisions of this Companies Act, 2013 will be applicable to such com-
pany as stated. 
a) One or more citizen or citizens of India; or / & 
b) One or more companies in India; or / & 
c) One or more bodies corporate in India. 
Every foreign company shall, within thirty days of the establishment of its place of business in India, deliver to the 
Registrar for registration— 
(i) certified copy of the charter, statutes or memorandum and articles, of the company or other instrument constitut-
ing or defining the constitution of the company and, if the instrument is not in the English language, a certified trans-
lation thereof in the English language; 
(ii) The full address of the registered or principal office of the company; 
(iii) A list of the directors and secretary of the company containing such particulars as prescribed under Companies 
(Registration of Foreign Companies) Rules, 2014; 
(iv) The name and address or the names and addresses of one or more-person resident in India who is authorized for 
correspondence on behalf of the company.; 
(v) The full address of the office of the company in India which is deemed to be its principal place of business in India; 
(vi) Particulars of opening and closing of a place of business in India on earlier occasion or occasions; 
(vii) Declaration that none of the directors of the company or the authorized representative in India has ever been 
convicted or debarred from formation of companies and management in India or abroad; and 
(viii) Any other information as may be prescribed. 
Explanation & Answer: The given cases are discussed as follows: 
In the case given in the question, the following facts are given: 
a) Joel Ltd. was incorporated in London and has a place of business (share transfer office), hence, it is a foreign com-
pany. 
b) Its shareholding comprises of 25% held by Y who is a citizen of India and 30% by X Ltd. which is a company regis-
tered in India. Together the two Indian shareholders hold 55% of the share capital of Joel Ltd. 
c) Therefore, although Joel Ltd. is a foreign company, due to the holding of more than 50% of its share capital by two 
Indian entities, it will be covered under section 379 and will be treated as a deemed Indian Company. 
d) However, it may be noted that under section 379, the application of the Companies Act, 2013 on Joel Ltd. will be 
only in respect of business carried by it in India and not in relation to its business anywhere outside India. 
e) The company shall comply with the above requirements of the filing of the documents with the ROC. 
 

Sec 380: Documents to be delivered to Registrar by Foreign Company 

M14: 1. State the documents that are required to be delivered by a foreign company at the time of establishment 
of a place of business in India. State to whom the said documents are to be delivered. OR 
2. DEJY AS Company Limited incorporated in Singapore, desires to establish a place of business at Mumbai. You 
being a practising Chartered Accountant has been appointed by the company as a liaison officer, for compliance of 
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legal formalities on behalf of the company. Examining the provisions of the Companies Act, 2013, state the docu-
ments you are required to furnish on behalf of the company, on the establishment of a place of business at Mum-
bai. 

Ans: 
Provision: [Relevant section 380 of the Companies Act, 2013 is as follows] 
As per Section 380 of the Companies Act, 2013 a foreign company has to furnish the following documents to the Reg-
istrar of Companies within 30 days of the establishment of the place of business in India for registration: 
(i) certified copy of the charter, statutes or memorandum and articles, of the company or other instrument constitut-
ing or defining the constitution of the company and, if the instrument is not in the English language, a certified trans-
lation thereof in the English language; 
(ii) The full address of the registered or principal office of the company; 
(iii) A list of the directors and secretary of the company containing such particulars as prescribed under Companies 
(Registration of Foreign Companies) Rules, 2014; 
(iv) The name and address or the names and addresses of one or more-person resident in India who is authorized for 
correspondence on behalf of the company.; 
(v) The full address of the office of the company in India which is deemed to be its principal place of business in India; 
(vi) Particulars of opening and closing of a place of business in India on earlier occasion or occasions; 
(vii) Declaration that none of the directors of the company or the authorized representative in India has ever been 
convicted or debarred from formation of companies and management in India or abroad; and 
(viii) Any other information as may be prescribed. 
Explanation & Answer: The given cases are discussed as follows: 
1. The aforesaid documents shall be required to be filed at two places, first with the Registrar of the state where 
principal place of business is situated and second with the Registrar of New Delhi. 
2. The aforesaid documents shall be required to be filed at two places, first with the Registrar of the state where 
principal place of business (Mumbai) is situated i.e. Registrar of Maharashtra in this case, and second with the Regis-
trar of New Delhi. 
 

J09: A company incorporated in Singapore has established its place of business at Chennai. State the documents 
which are required to be furnished on such establishment of business in India under the Companies Act, 2013 and 
the authorities to whom such documents are to be furnished. 

Ans: 
Provision: [Relevant section 380 of the Companies Act, 2013 as follows] 
Every foreign company shall, within thirty days of the establishment of its place of business in India, deliver to the 
Registrar for registration— 
Answer:  
The Company shall comply with the above requirements of the filing of the documents with the ROC. 
 

Sec 381: Accounts of Foreign Company 
M16: - Galilio Ltd. is a foreign company in Germany and it established a place of business in Mumbai. Explain the 
relevant provisions of the Companies Act, 2013 and rules made thereunder relating to preparation and filing of 
financial statements, as also the documents to be attached along with the financial statements by the foreign 
company. 

Ans: 
Provision: [Relevant section 381 of the Companies Act, 2013 is as follows] 
According to section 381 of the Companies Act, 2013:  
1) Every foreign company shall, in every calendar year, —  

(a) make out a balance sheet and profit and loss account in such form, containing such particulars and including 
or having attached or annexed thereto such documents as may be prescribed, and  

(b) deliver a copy of those documents to the Registrar.  
2) According to the Companies (Registration of Foreign Companies) Rules, 2014, every foreign company shall prepare 
financial statement of its Indian business operations in accordance with Schedule III or as near thereto as possible for 
each financial year including:  
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a) documents that are required to be annexed should be in accordance with Chapter IX i.e. Accounts of Compa-
nies.   

b) The documents relating to copies of latest consolidated financial statements of the parent foreign company, 
as submitted by it to the prescribed authority in the country of its incorporation under the applicable laws 
there.  

3) The Central Government is empowered to direct that, in the case of any foreign company or class of foreign com-
panies, the requirements of clause (a) of section 381(1) shall not apply, or shall apply subject to such exceptions and 
modifications as may be specified in notification in that behalf.  
4) If any of the specified documents are not in the English language, a certified translation thereof in the English lan-
guage shall be annexed. [Section 381 (2)]  
5) Every foreign company shall send to the Registrar along with the documents required to be delivered to him, a 
copy of a list in the prescribed form, of all places of business established by the company in India as at the date with 
reference to which the balance sheet referred to in section 381(1) is made.  
According to the Companies (Registration of Foreign Companies) Rules, 2014, every foreign company shall file with 
the Registrar, along with the financial statement, in Form FC-3 with such fee as provided under Companies (Registra-
tion Offices and Fees) Rules, 2014 a list of all the places of business established by the foreign company in India as on 
the date of balance sheet.  
6) According to the Companies (Registration of Foreign Companies) Rules, 2014, if any foreign company ceases to 
have a place of business in India, it shall forthwith give notice of the fact to the Registrar, and as from the date on 
which notice is so given, the obligation of the company to deliver any document to the Registrar shall cease, if it does 
not have other place of business in India.  
7) According to the Companies (Registration of Foreign Companies) Rules, 2014,   

a) Further, every foreign company shall, along with the financial statement required to be filed with the Regis-
trar, attach thereto the following documents; namely: -  

1) Statement of related party transaction  
2) Statement of repatriation of profits  
3) Statement of transfer of funds (including dividends, if any)  

 The above statements shall include such other particulars as are prescribed in the Companies (Registration of For-
eign Companies) Rules, 2014.  

b) All these documents shall be delivered to the Registrar within a period of 6 months of the close of the finan-
cial year of the foreign company to which the documents relate. 

Explanation & Answer: 
Hence by applying the above provisions of this Act to Galilio Ltd, a Foreign Company complying with the provisions of 
Section 381 under Companies Act 2013. 
 

Sec 382: Display of names of Foreign Company 
N16: The liability of members of Style Limited, a company incorporated in Singapore, is limited. The company 
plans to start a place of business in Mumbai from 1st Dec., 2016. It has taken an office space in Andheri (West), 
Mumbai for that purpose. The person who is to take charge of Mumbai Office seeks your advice regarding the 
provisions of the Companies Act, 2013, in respect of displaying of the company’s name etc., at its Mumbai office 
as well as in its business letters and other documents. Advise him with reference to the provisions of the Compa-
nies Act, 2013 governing foreign companies. 

Ans: 
Provision: [Relevant section 382 of the Companies Act, 2013 is as follows] 
As per Section 382 of the Companies Act 2013 which provides that every foreign company shall—  
1) conspicuously exhibit on the outside of every office or place where it carries on business in India, the name of the 
company and the country in which it is incorporated, in letters easily legible in English characters, and also in the 
characters of the language or one of the languages in general use in the locality in which the office or place is situate;  
2) cause the name of the company and of the country in which the company is incorporated, to be stated in legible 
English characters in all business letters, bill- heads and letter paper, and in all notices, and other official publications 
of the company; and  
3) If the liability of the members of the company is limited, cause notice of that fact—  

(i) to be stated in every such prospectus issued and in all business letters, billheads, letter paper, notices, adver-
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tisements and other official publications of the company, in legible English characters; and  
     (ii) to be conspicuously exhibited on the outside of every office or place where it carries on business in India, in 

legible English characters and also in legible characters of the language or one of the languages in general use in 
the locality in which the office or place is situate. 

Explanation & Answer: 
Here, the person who is to take charge of Mumbai Office of Style Limited may follow the above provisions in respect 
of displaying of the company’s name etc. at its Mumbai office as well as in its business letters and other documents. 
 

Sec 383: Service on Foreign Company 
N14: X Inc. is a company registered in UK and carrying on Trading Activity, with Principal Place of Business in 
Chennai. Since the company did not obtain registration or make arrangement to file Return, the State VAT Officer 
having jurisdiction, intends to serve show cause notice on the Foreign Company. As Standing Counsel for the de-
partment, advise the VAT Officer on valid service of notice. 

Ans: 
Provision: [Relevant section 383 of the Companies Act, 2013 is as follows] 
According to section 383 of the Companies Act, 2013, any process, notice, or other document required to be served 
on a foreign company shall be deemed to be sufficiently served, if addressed to any person whose name and address 
have been delivered to the Registrar under section 380 of the Companies Act, 2013, and left at, or sent by post to, 
the address which has been so delivered to the Registrar or by electronic mode. 
Explanation & Answer: 
Hence, the VAT Officer may serve the show cause notice at principle place of business.  
Assumption: It is assumed that X Inc. is a foreign company within the meaning of section 379 of the Companies Act, 
2013. 
 

Sec 387: Dating of prospectus and particulars to be contained therein 
PM,N08: Ashes Ltd, is a company incorporated outside India. 50% of its preference share capital and 20% of its eq-
uity share capital is held by companies incorporated in India. It issued prospectus inviting subscriptions in India for 
its shares but did not state the country in which it is incorporated. Examine 
(i) Is the prospectus of the company valid? 
(ii) What other disclosures in the prospectus are required to be made by a foreign company? 

Ans: 
Provision: [Relevant section 2(42) & 379 & 387 of the Companies Act, 2013 as follows] 
The essential conditions of the foreign company are as follows: 
1) It must be a company or body corporate. 
2) The company shall be incorporated outside India. 
3) The company shall have the place of business in India by agent or physically or electronically. 
4) Conducts business activity in India in any manner. 
If the minimum 50% of paid up capital of the above mentioned foreign company is held by following then the provi-
sions of this Companies Act, 2013 will be applicable to such company as stated. 
a) One or more citizen or citizens of India; or / & 
b) One or more companies in India; or / &  
c) One or more bodies corporate in India. 
Disclosures by Foreign Company in prospectus: 
In simple terms every foreign incorporated or to be incorporated company can issue prospectus in India with follow-
ing compulsory contents. 
1) Constitutional documents of company. 
2) The law under which the foreign company is incorporate. 
3) The place in India where draft copy of such law is kept in English language. 
4) The date on which and the country in which the company is incorporate or to be incorporated. 
5) The list of places of business in India and principal place from them. 
In addition to this the company shall also state the matters in sec 26. Sec 26 is about the matters stated in prospectus 
by any company. 
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Explanation & Answer: 
From the above provisions, it is clear that Ashes Ltd. will fall within the purview of section 379 as more than 50% 
(50% preference share capital + 20% equity share capital = 70%) is held by companies incorporated in India. 
(i) In view of the above provisions, the prospectus issued by Ashes Ltd. is a non-compliant prospectus. Thus, ac-

cording to Section 387 the prospectus is not valid. 
Further, according to section 393 which states that any failure by a company to comply with the provisions of 
this Chapter shall not affect the validity of any contract, dealing or transaction entered into by the company or 
its liability to be sued in respect thereof, but the company shall not be entitled to bring any suit, claim any set-
off, make any counterclaim or institute any legal proceeding in respect of any such contract, dealing or transac-
tion, until the company has complied with the provisions of this Act applicable to it. Therefore, it may be con-
cluded that the nondisclosure of the country in which it was incorporated will not invalidate the validity of any 
contract, dealing or transaction entered into by Ashes Ltd. 

(ii) The company shall make above stated disclosures in the prospectus. 

PM: Under Section 387 of the Companies Act, 2013, what are particulars required for incorporating a prospectus to 
be issued by an existing foreign company? 

Ans: 
Provision: [Relevant section 387 of the Companies Act, 2013 as follows] 
In simple terms every foreign incorporated or to be incorporated company can issue prospectus in India with follow-
ing compulsory contents. 
1) Constitutional documents of company. 
2) The law under which the foreign company is incorporate. 
3) The place in India where draft copy of such law is kept in English language. 
4) The date on which and the country in which the company is incorporate or to be incorporated. 
5) The list of places of business in India and principal place from them. 
In addition to this the company shall also state the matters in sec 26. Sec 26 is about the matters stated in prospectus 
by any company. 
If the company issues the prospectus after 2 years from the date of eligibility to commence the business the prospec-
tus need not contain matter stated in point no 1, 2 & 3 above. 
 

Sec 389: Registration of Prospectus 
M18: Chang Limited, a company incorporated in Singapore proposes to issue prospectus offering its securities in 
India. The Company has no established place of business in India. 
The officer in charge of the issue of the prospectus in India seeks your opinion regarding the provisions relating to 
registration of the prospectus under the Companies Act, 2013. List out the documents required to be enclosed 
with the prospectus.   

Ans: 
Provision: [Relevant section 389 of the Companies Act, 2013 as follows] 
1) According to Section 389 of the Companies Act, 2013, no person shall issue, circulate or distribute in India any pro-
spectus offering for subscription in securities of a company incorporated or to be incorporated outside India, wheth-
er the company has or has not established, or when formed will or will not establish, a place of business in India, un-
less before the issue, circulation or distribution of the prospectus in India, a copy thereof certified by the chairperson 
of the company and two other directors of the company as having been approved by resolution of the managing 
body has been delivered for registration to the Registrar and the prospectus states on the face of it that a copy has 
been so delivered, and there is endorsed on or attached to the copy, any consent to the issue of the prospectus re-
quired by Section 388 and such documents as may be prescribed.  
2) According to the Companies (Registration of Foreign Companies) Rules, 2014, the following documents shall be 
annexed to the prospectus, namely:  
a) Any consent to the issue of the prospectus required from any person as an expert;  
b) A copy of contracts for appointment of managing director or anager and in case of a contract not reduced into 
writing, a memorandum giving full particulars thereof;  
c) A copy of any other material contracts, not entered in the ordinary course of business, but entered within preced-
ing 2 years;  
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d) A copy of underwriting agreement; and  
e) A copy of power of attorney, if prospectus is signed through duly authorized agent of directors. 
 

Sec 390: Offer of Indian Depository Receipts (IDR’s) 
M13: Examine in the light of the provisions of the Companies Act, 2013 whether the following companies can be 
considered as "Foreign Companies”: - 
(i) A company incorporated outside India having a share registration office at New Delhi 
(ii) A company incorporated outside India having shareholders who are all Indian citizens; 
(iii) A company incorporated in India but all the shares are held by foreigners. 
Also examine whether the above companies can issue Indian Depository Receipts under the provisions of the 
Companies Act, 2013?   

Ans: 
Provision: [Relevant section 2(42), 386, 390 of the Companies Act, 2013 is as follows] 
As per the provision of Section 2(42), defines foreign company as a company incorporated outside India but having a 
place of business in India. Accordingly, to qualify as ‘foreign company’ a company must have both the following fea-
tures: 
1) It should be a company incorporated outside India; and 
2) It should have a place of business in India. 
Explanation & Answer: 
(i) A company incorporated outside India having a share registration office at New Delhi 
Also that, where not less than fifty percent of the paid up share capital (whether equity or preference or partly equity 
and partly preference) of a company incorporated outside India and having an established place of business in India, 
is held by one or more citizens of Indian or by one or more bodies corporate incorporated in India, or by one or more 
citizens of Indian and one or more bodies corporate incorporated in India, whether singly or in the aggregate, such 
company shall comply with such of the provisions of this act as may be prescribed with regard to the business carried 
on by it in India, as if it were a company incorporated in India. 
Thus, according to the above provision: 
(i) The meaning of ‘place of business in India’, is explained in section 386 which provides that the expression ‘place of 
business’ includes a share transfer or share registration office. 
Thus, a company incorporated outside India having a share registration office at New- Delhi is a foreign company. 
(ii) A company incorporated outside India having shareholders who are all Indian citizens 
Assumption I: Having place of business in India: 
A company incorporated outside India does not become foreign company within the meaning of Section 2(42) of the 
Companies Act, 2013 unless it has established a place of business in India. 
Here in the given case all the shares are held by Indian citizens. The status of the company continues to be a foreign 
company but such a company shall comply with certain conditions/provisions of the Companies Act, 2013, as may be 
prescribed with reference to the business carried on by it in India as if it was a company incorporated in India. There-
fore, the company in this case is a foreign company. 
Assumption II: Not having place of business in India: 
Since in the given case, the company is incorporated outside India and not having an established place of business in 
India, the company is not a foreign company. Its incorporation by Indian citizens is immaterial. In order to be a for-
eign company it has to have a place of business in India. 
(iii) A company incorporated in India is a company within the meaning of Section 2(20) of the 2013  
It cannot become a foreign company by the mere fact that all the shares of the company are held by foreigners. 
Offer of Indian Depository Receipts 
Central Government is empowered to give new rules for Indian Depository Receipts. 
 

Sec 392: Punishment for Contravention  
M15: ABC Limited, a foreign company failed to deliver some desired documents to the Registrar of Companies as 
required under Section 380 of the Companies Act, 2013. State the provisions of penalty prescribed under the said 
Act, which can be levied on ABC Limited for its failure. 

OR 
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N18: Ronnie Coleman Ltd., a foreign company failed to deliver some documents to the Registrar of Companies as 
required under section 380 of the Companies Act, 2013. State the provisions of penalty prescribed under the Act, 
which can be levied on Ronnie Coleman Ltd. for its failure to deliver the documents. 

OR 
N04: In case, a foreign company does not deliver its documents to the Registrar of Companies as required u/s 380 
of the Companies Act, 2013, state the penalty prescribed under the said Act, which can be levied.  

Ans: 
Provision: [Relevant section 392 of the Companies Act, 2013 is as follows] 
If a foreign company fails to deliver documents to the Registrar of Companies as required under section 380 of the 
Companies Act, 2013, the foreign company shall be punishable with a fine which shall be not less than Rs. 1,00,000 
but which may extend to Rs. 3,00,000 and in the case of a continuing offence, with an additional fine which may ex-
tend to Rs. 50,000 for every day after the first during which the contravention continues. 
Also, every officer of the foreign company who is in default shall be punishable with an imprisonment for a term 
which may extend to six months or with a fine which shall not be less than Rs. 25,000 but which may extend to Rs. 
5,00,000 or with both.  The penalty is provided in section 392 and thus ABC Ltd. is liable for the contravention of sec-
tion 380 of the Act. 
Explanation & Answer: 
Hence by applying the above provision, ABC Ltd shall be punishable with a fine which shall be not less than Rs. 
1,00,000 but which may extend to Rs. 3,00,000 and in the case of a continuing offence, with an additional fine which 
may extend to Rs. 50,000 for every day after the first during which the contravention continues. 
Also, every officer of the foreign company who is in default shall be punishable with an imprisonment for a term 
which may extend to six months or with a fine which shall not be less than Rs. 25,000 but which may extend to Rs. 
5,00,000 or with both. 
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Chapter 13: 
Government Company (Sec 394-395) 

Sec 2: Definitions (Sec 2(45): Government Company) 
M16: Answer the following: 
(i) Central Government and Government of Maharashtra together hold 40% of the paid-up share capital of MN 
Limited. A government company also holds 20% of the paid-up share capital in MN Limited.  
(ii)  PQ Limited is a subsidiary but not a wholly owned subsidiary of a government company.  
 Examine with reference to the provisions of the Companies Act, 2013 whether MN Limited and PQ Limited can be 
considered as Government Company. 

Ans: 
Provision: [Relevant section 2(45) of the Companies Act, 2013 is as follows] 
A company shall be a Government company if it satisfies any of the following 2 conditions: 
a) It is a subsidiary company of a Government company. 
b) 51 % or more of its paid up share capital is held –  

(i) by the Central Government; or  
(ii) by State Government(s); or 
(iii) jointly by the Central Government and State Government(s). 

Explanation & Answer: The given cases are discussed as follows: 
(i) A Government company holds only 20% of the paid up share capital of MN Limited. As per section 2(87), a compa-
ny shall be a subsidiary of another company if more than 50% of its the paid up share capital is held by such other 
company. Since only 20% of the paid up share capital of MN Limited is held by Government Company, MN Limited is 
a not a subsidiary of any Government Company. 
The Central Government and a State Government (viz. Government of Maharashtra) together hold 40% of the paid 
up share capital of MN Limited which is less than the required 51% for being a Government company. For this pur-
pose, the shares held by any Government company are not to be considered.  
MN Limited is not a government company since it is neither a subsidiary of any Government Company nor 51% or 
more of its paid up share capital is held by the Central Government or one or more State Government or jointly by 
the Central Government and one or more State Governments. 
(ii) Since PQ Limited is a subsidiary of a Government Company it shall be considered as a Government Company. For 
being a Government Company, there is no requirement that it has to be wholly owned subsidiary.  
 

394: Annual report of Government Company 
N16:Discuss the provisions relating to annual reports of Government Companies-  
(i) Where in addition to the Central Government, any State Government is a member of the company.  
(ii) Where the Central Government is not a member of the Government Company. 

Ans: 
Provision: [Relevant section 394 of the Companies Act, 2013 is as follows] 
Section 394 of the Companies Act, 2013 provides for annual reports on Government companies.   
According to section 394 (1) of the Companies Act, 2013, where the Central Government is a member of a Govern-
ment company, the Central Government shall cause an annual report on the working and affairs of that company to 
be prepared and laid before Parliament with the copy of audit report and comments made by the Comptroller and 
Auditor-General of India. 
Explanation & Answer: The given cases are discussed as follows: 
In the given case of in addition to the Central Government, any State Government is a member of the company: 
(i) According to section 394(2) of the Companies Act, 2013 where in addition to the Central Government, any State 
Government is also a member of a Government company, that State Government shall cause a copy of the annual 
report prepared under section 394(1) to be laid before the House or both Houses of the State Legislature together 
with a copy of the audit report and the comments upon or supplement to the audit report referred above. 
(ii) According to section 395 of the Companies Act, 2013, where the Central Government is not a member of a Gov-
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ernment company, every State Government which is a member of that company, or where only one State Govern-
ment is a member of the company, that State Government shall cause an annual report on the working and affairs of 
the company to be—  
(a)  Prepared within the time specified in sub-section (1) of section 394; and  
(b)  as soon as may be after such preparation, laid before the House or both Houses of the State Legislature together 
with a copy of the audit report and comments upon or supplement to the audit report referred to in sub-section (1) 
of that section. 
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Chapter 14: 
Registration of Fees & Filings (Sec 396-404) 

 
This chapter is being deleted by ICAI from old as well as new syllabus. If you 
need more details, please refer syllabus change lecture on YouTube channel 

CA Darshan Khare in video list released at end of June 2019 (Video Link: 
https://www.youtube.com/watch?v=E-XpxeXSzgo&t=1503s). 
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Chapter 15: 
Power of CG to Companies to furnish  
Information & Statistics (Sec 405) 
 

This chapter is being deleted by ICAI from old as well as new syllabus. If you 
need more details, please refer syllabus change lecture on YouTube channel 

CA Darshan Khare in video list released at end of June 2019 (Video Link: 
https://www.youtube.com/watch?v=E-XpxeXSzgo&t=1503s). 
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Chapter 16: 
Nidhi Companies (Sec 406) 
 

Sec 406: Nidhi Companies  
N18: M/s Kashi Mutual Benefits Nidhi Ltd. is incorporated as a Nidhi company under the companies Act, 2013. The 
board of directors of the company seeks your advice on the following issues as per the 
provisions of the Companies Act, 2013 read with rules. Advice. 
(i) The Board of Directors is planning to issue preference shares. 
(ii) The Board of Directors have decided to provide Locker Facilities on rent to its members and have estimated 
that rental income from such letting will be around 30% of the gross income of the company. 
(iii) The Board of Directors of the company is planning to declare dividend for the current year at 45%. 
(iv) The Board of Directors of the company have decided to appoint Mr. Prince (a minor) as a member of the com-
pany. 

Ans: 
Provision: [Relevant Section 406 of the Companies Act, 2013 read with Nidhi Rules, 2014 is as follows] 
Nidhi Companies - Miscellaneous Provisions: 
1)  As per Rule 4 of Nidhi Rules, 2014, no Nidhi shall issue preference shares. Also, Rule 6 prohibits from issuing pref-
erence shares, debentures or any other debt instrument by any name or in any form whatsoever.  
2) As per Rule 6, a Nidhi which has complied with all the provisions of the Nidhi rules, 2014 may provide locker facili-
ties on rent to its members subject to the condition that the rental income from such facilities shall not exceed 20% 
of the gross income of the Nidhi at any point of time during a financial year.  
3) As per Rule 18, a Nidhi not declare dividend exceeding 25%. However, the amount of dividend may exceed 25% if 
all the following conditions are satisfied: 
a) Such higher amount is specifically approved by the Regional Director for reason to be recorded in writing. 
b) An equal amount is transferred to the general reserve. 
c) There has been no default in repayment of mature deposits and interest. 
d) Nidhi has completed with all the rules as applicable to Nidhis. 
4) As per Rule 8, a minor shall not be admitted as a member of Nidhi. However, Nidhi may accept deposits in the 
name of minor, if such deposits are made by the natural or legal Guardian who is a member of Nidhi.  
Explanation & Answer: The given cases are discussed as follows: 
(i) The decision of the Board of directors to issue the preference shares is not valid. 
(ii) The rental income from letting out the lockers is estimated to be 30% of gross income of Nidhi. Since, the esti-
mated rental income will exceed the permitted limit of 20%, the decision of the board is not valid. 
(iii) The decision of the Board to declare a dividend of 45% shall be valid, if all the above conditions are satisfied. 
(iv) The decision of the Board to admit Mr. Prince, a minor, as a member of Nidhi is not valid. 
 

M19: Akri Nidhi limited proposes:  
(i) To reappoint Mr. X a director who has completed a term of 10 consecutive years as director of the Nidhi. 
(ii) To pay dividend at rate of 45 %. 
Examine and analyse the validity of the above proposals with reference to Nidhi rules, 2014 formulated under the 
Companies Act 2013. 

Ans: 
Provision: [Relevant Section 406 of the Companies Act, 2013 read with Nidhi Rules, 2014 is as follows] 
1) As per Rule 17, -  
a) A director of a Nidhi shall hold office for a term of 10 consecutive years; and  
b) The director shall be eligible for reappointment only after the expiration of 2 years of ceasing to be a director. 
2) As per Rule 18, a Nidhi not declare dividend exceeding 25%. However, the amount of dividend may exceed 25% if 
all the following conditions are satisfied: 
a) Such higher amount is specifically approved by the Regional Director for reason to be recorded in writing. 
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b) An equal amount is transferred to the general reserve. 
c) There has been no default in repayment of mature deposits and interest. 
d) Nidhi has completed with all the rules as applicable to Nidhis. 
Explanation & Answer: The given cases are discussed as follows: 
(i) Mr X has completed his tenure of 10 consecutive years as a director of Akri Nidhi Limited. Since the maximum pe-
riod for which a person can hold office as a director is 10 years, and Mr. X has completed such period, he is not eligi-
ble for the reappointment as a director for a period of 2 years from the date of cessation of directorship. In other 
words, Mr. X may be reappointed as a director after the expiry of 2 years of cessation of directorship. 
(ii) The decision of Akri Nidhi Limited to pay dividend of 45% shall be valid, if all the above conditions are satisfied. 
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Chapter 17: 
National Company Law Tribunal and Appellate 
Tribunal (Sec 407-434) 
 

Sec. 407 to 419 is being deleted by ICAI from old as well as new syllabus. If 
you need more details, please refer syllabus change lecture on YouTube chan-

nel CA Darshan Khare in video list released at end of June 2019 (Video Link: 
https://www.youtube.com/watch?v=E-XpxeXSzgo&t=1503s). 

 

Sec 421: Appeal from Orders of Tribunal   
N18: Aggrieved by an Order of NCLT dated 05.05.2018, passed without the consent of the parties, Madhruk Ltd. 
decided to file an appeal before NCLAT. Meanwhile, the employees and officers of the company went on a strike 
from 10.05.2018 demanding higher pay and allowances and as a result of which, the operational and manage-
ment activities were badly affected. The strike was called-off on 15.06.2018. Thereafter, the appeal was filed on 2 
5.06.2018 before NCLAT with a prayer for condoning the delay in filing the appeal. A single judicial member of 
NCLT started the hearing. With reference to the provisions of the Companies Act, 2013. Examine the following: 

(i) Whether the appeal is admissible? 

(ii) Maximum period allowed for condonation. 

(iii) Is the appeal transferable to a Bench consisting of two members? 
Ans: 
Provision: [Relevant section 421 of the Companies Act, 2013 is as follows] 
Appeal from Orders of Tribunal [Section 421 of the Companies Act, 2013]  
1) Appeal to AT: Any person aggrieved by an order of the Tribunal may prefer an appeal to the Appellate Tribunal 
(AT).  
2) When order made by consent of parties: No appeal shall lie to the Appellate Tribunal from an order made by the 
Tribunal with the consent of parties. (3) Period for filing of appeal: Every appeal under sub-section (1) (i.e. appeal to 
AT against order of Tribunal) shall be filed within a period of 45 days from the date on which a copy of the order of 
the Tribunal is made available to the person aggrieved and shall be in such form, and accompanied by such fees, as 
may be prescribed.  
However, the Appellate Tribunal may entertain an appeal after the expiry of the said period of forty-five days from 
the date aforesaid, but within a further period not exceeding 45, if it is satisfied that the appellant was prevented by 
sufficient cause from filing the appeal within that period.  
Explanation & Answer: The given case is discussed as follows: 
(i) The appeal is admissible as the order of NCLT was passed without the consent of the parties.  
(ii) The maximum period allowed for condonation is 45 days if the AT is satisfied that the appellant was prevented by 
sufficient cause from filing the appeal within that period. In the instant case, the appeal filed on 25.06.2018 before 
NCLAT is tenable.  
(iii) As per second proviso to section 419(3) if at any stage of the hearing of any such case or matter, it appears to the 
Member that the case or matter is of such a nature that it ought to be heard by a Bench consisting of two Members, 
the case or matter may be transferred by the President, or, as the case may be, referred to him for transfer, to such 
Bench as the President may deem fit. 
 

Sec 422: Expeditious disposal by Tribunal and Appellate Tribunal  
MTP-Aug.18: A petitioner presented an application before the tribunal in July, 2018 and order was passed and 
made available to parties in September, 2018. Aggrieved party filed an appeal before NCLAT in November, 2018. 
The appeal was pending before NCLAT for 6 months. 
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Examine in the light of the Companies Act, 2013, the following issues- 

(i) Whether the filling of an appeal before the NCLAT is in order. 

(ii) Time period latest by which the NCLAT should dispose off the said appeal. () 

Ans: 
Provision: [Relevant section 421 & 422 of the Companies Act, 2013 is as follows] 
Filling of Appeal before the NCLAT: 
1) As per Sec. 421 of the Companies Act, 2013, any person aggrieved by an order of the Tribunal may prefer an ap-
peal to the Appellate Tribunal within a period of 45 days from the date on which a copy of the order of the Tribunal is 
made available to the person. 
2) However, the Appellate Tribunal may entertain an appeal after the expiry of the said period of 45 days from the 
date aforesaid, but within a further period not exceeding 45 days, if it is satisfied that the appellant was prevented 
by sufficient cause from filing the appeal within that period. 
3) As per Sec. 422 of the Companies Act, 2013, every application or petition presented before the Tribunal and every 
appeal filed before the Appellate Tribunal shall be dealt with and disposed of by it as expeditiously as possible and 
every endeavour shall be made by the Tribunal or the Appellate Tribunal, as the case may be, for the disposal of such 
application or petition or appeal within 3 months from the date of its presentation before the Tribunal or the filing of 
the appeal before the Appellate Tribunal. 
4) Where any application or petition or appeal is not disposed of within the period the said period of 3 months, the 
Tribunal or, as the case may be, the Appellate Tribunal, shall record the reasons for not disposing of the application 
or petition or the appeal, as the case may be, within the said period of 3 months; and the President or the Chairper-
son, as the case may be, may, after taking into account the reasons so recorded, extend the period 3 months, by such 
period not exceeding 90 days as he may consider necessary. 
Answer: 
Based on the provisions of Sec. 421 & 422 as discussed above, following conclusions may be drawn; 
(i) Appeal is in order if made within 45 days from the date on which a copy of the order is made available to the per-
son. 
(ii) Appeal should be disposed off by May 2019. 
 

Sec 423: Appeal to Supreme Court  
M18: JSK, a shareholder of CRI (Private) Ltd. filed an application before erstwhile Company Law Board, alleging 
various acts of oppression and mis-management in the affairs of the company and sought certain relief measures. 
The petition was transferred to NCLT on its constitution. The NCLT passed an order on 5 th October, 2017 without 
the consent of the parties. Aggrieved by the order, the shareholder decided to prefer an appeal. Nevertheless the 
shareholder was suffering from low blood pressure. He was medically advised not to move and he did not move. 
Therefore, he preferred the appeal with NCLAT on 5th December, 2017. Examine whether the appeal is admissi-
ble with reference to time limitation? 

Identify the provisions governing further appeal on the orders of NCLAT under section 423 of the Companies Act, 
2013. 

Ans: 
Provision: [Relevant section 421 & 423 of the Companies Act, 2013 is as follows] 
1) Appeal from Orders of Tribunal: 
According to Section 421 of the Companies Act, 2013, any person aggrieved by an Order of the Tribunal may prefer 
an appeal to the Appellate Tribunal. However, no appeal shall lie to the Appellate Tribunal from an Order which was 
made by the Tribunal with consent of parties.  
2) *Time period of appeal:  
Every appeal in the above case, shall be filed within a period of 45 days from the date on which a copy of the order of 
Tribunal is made available to the person aggrieved.  
Provided that the Appellate Tribunal may entertain an appeal after the expiry of the said period of 45 days, but with-
in a further period not exceeding 45 days, if it is satisfied that the appellant was prevented by sufficient cause from 
filing the appeal within that period. 
3) Further Appeal on the orders of NCLAT:  
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Section 423 of the Companies Act, 2013 provides that any person aggrieved by any order of the Appellate Tribunal 
may file an appeal to the Supreme Court within 60 days from the date of receipt of the order of the Appellate Tribu-
nal to him on any question of law arising out of such order.  
Provided that the Supreme Court may, if it is satisfied that the appellant was prevented by sufficient cause from filing 
the appeal within the said period, allow it to be filed within a further period not exceeding 60 days.  
Explanation & Answer: The given case is discussed as follows: 
a) In the given situation, NCLT passed an order on 5th October, 2017 without the consent of the parties on the acts of 
oppression and mis-management in the affairs of the company and for the obtaining certain relief measures.  
JSK, a shareholder, aggrieved by an order of NCLT, can prefer an appeal in the NCLAT within 45 days from the date on 
which a copy of the order of Tribunal is made available to the person aggrieved. However, on reasonable ground this 
period may be further extended by 45 days i.e. within 90 days from the date on which a copy of the order of Tribunal 
is received by JSK.  
b) Any person aggrieved by any order of the Appellate Tribunal may file an appeal to the Supreme Court within 60 
days from the date of receipt of the order of the Appellate Tribunal to him on any question of law arising out of such 
order. The Supreme Court may, if it is satisfied that the appellant was prevented by sufficient cause from filing the 
appeal within the said period, allow it to be filed within a further period not exceeding 60 days. 
* Assumption: In the question, date of order of the NCLT may be taken as the date on which a copy of the order of 
Tribunal is made available to the person aggrieved to answer the question within the provided information. 
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Chapter 18: 
Producer Company  
(Chap IX-A Old Companies Act 1956) 
 

Chapter Producer Company is being deleted by ICAI from old as well as new 
syllabus. If you need more details, please refer syllabus change lecture on 

YouTube channel CA Darshan Khare in video list released at end of June 2019 
(Video Link: https://www.youtube.com/watch?v=E-XpxeXSzgo&t=1503s). 
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Chapter 19: 
Special Court (Sec 435-446) 

Sec 435: Establishment of Special Court  
MTP-March 18: Answer the following: 
Mr. A is judicial magistrate in a lower court. He was appointed to hold the office of the special court for the 
speedy disposal of the pending cases under the Act. Decide as per the applicable provisions of the Companies Act, 
2013, whether the appointment of Mr. A is tenable.  

Ans: 
Provision: [Relevant section 435 of the Companies Act, 2013 is as follows] 
Eligibility for appointment as judge of Special Court: 
As per Sec. 435 of Companies Act, 2013, a Special Court shall consist of: 
1) a single judge holding office as Session Judge or Additional Session Judge, in case of offences punishable under this 
Act with imprisonment of 2 years or more; and 
2) a Metropolitan Magistrate or a Judicial Magistrate of the First Class, in the case of other offences, 
who shall be appointed by the Central Government with the concurrence of the Chief Justice of the High Court within 
whose jurisdiction the judge to be appointed is working. 
Explanation & Answer: The given case is discussed as follows: 
Mr. A, a judicial magistrate of a lower court was appointed to hold the office of the special court for the speedy dis-
posal of the pending cases under the Act. 
Considering the provisions as stated in Sec. 435, Mr. A is not qualified as he is a judicial magistrate of lower court. 
 

Sec 436: Offences Triable by Special Courts  
MTP-March18: Excel Ltd. committed an offence under the Companies Act, 2013. The offences fall within the juris-
diction of a special court of Bundi district of Rajasthan in which the registered office of Excel Ltd. was situated. 
However, in that district, there were two special courts one in X place and other in Y place. Identify the jurisdic-
tion of the special court for trial of an offence committed by Excel Ltd. 

Ans: 
Provision: [Relevant section 436 of the Companies Act, 2013 is as follows] 
Competent Court for trial of an offence: 
1) As per Sec. 436(1) of Companies Act, 2013, all offences which are punishable in this Act with imprisonment of 2 
years or more, shall be triable only by the special court established for the area in which the registered office of the 
company in relation to which the offence is committed. 
2) In case there are more than one special courts for such area, offences shall be triable by such one of them as may 
be specified in this behalf by the high court concerned. 
Explanation & Answer: The given case is discussed as follows: 
In the instant case, there are more than one special court in such area where registered office of Excel Ltd. is situat-
ed. The jurisdiction for trail in special court will be specified by High Court of the State. (i.e. Rajasthan). 
 

Sec 439: Offences to be Non-Cognizable 
Which offences are deemed to be Non- cognizable under the Companies Act, 2013? Enumerate the relevant pro-
visions. 

Ans: 
Provision: [Relevant section 439 of the Companies Act, 2013 is as follows] 
Non-Cognizable offences: 
1) As per Sec. 439(1), every offence under the Companies Act, 2013 except the offences referred to in Sec. 212(6) 
shall be deemed to be non-cognizable within the meaning of the Code of Criminal Procedure. 
2) As per Sec. 439(2), no court shall take cognizance of any offence under this Act which is alleged to have been 
committed by any company or any officer thereof, except on the written complaint in writing of - 
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i) the Registrar, 
ii) a shareholder of the company, or 
iii) a person authorised by the Central Government in that behalf. 
3) However, court may take cognizance of offences relating to issue and transfer of securities and non-payment of 
dividend, on a complaint in writing, by a person authorised by the SEBI. 
4) In case of government companies, court shall take cognizance of an offence under this Act which is alleged to have 
been committed by any company or any officer thereof, on the complaint in writing of a person authorized by the 
C.G. in that behalf. 
 

N15: In the AGM of XYZ Ltd., while discussing on the matter of retirement and reappointment of director Mr. X, 
allegations of fraud and financial irregularities were levelled against him by some members. 
This resulted into chaos in the meeting. The situation was normal only after the Chairman declared about initiat-
ing an inquiry against the director Mr. X, however, could not be re-appointed in the meeting. The matter was 
published in the newspapers next day. 
On the basis of such news, whether the court can take cognizance of the matter and take action against the direc-
tor on its own? 
Justify your answer with reference to the provisions of the Companies Act, 2013. 

Ans: 
Provision: [Relevant section 439 of the Companies Act, 2013 is as follows] 
Suo motu cognizance by Court: 
1) As per Sec. 439(1), every offence under the Companies Act, 2013 except the offences referred to in Sec. 212(6) 
shall be deemed to be non-cognizable within the meaning of the Code of Criminal Procedure. 
2) As per Sec. 439(2), no court shall take cognizance of any offence under this Act which is alleged to have been 
committed by any company or any officer thereof, except on the written complaint in writing of - 
i) the Registrar, 
ii) a shareholder of the company, or 
iii) a person authorised by the Central Government in that behalf. 
3) However, court may take cognizance of offences relating to issue and transfer of securities and non-payment of 
dividend, on a complaint in writing, by a person authorised by the SEBI. 
Answer:  
Considering the provisions of Sec. 439, the court cannot initiate any suo motu action against the director without re-
ceiving any complaint in writing of the Registrar of Companies, a shareholder of the company or of a person author-
ized by the Central Government in this behalf. 
 

MTP-April 18: Mr. Joseph, a member of Armaments Ltd., is aggrieved due to failure of the company to make pay-
ment of dividend declared in the AGM held in August, 2018. He makes a complaint, in writing, before the court of 
competent jurisdiction within the prescribed period of limitation, but the court refused to take cognizance of the 
alleged offence. Explain the legal position in this regard under the Companies Act, 2013. 
Also state the offences under the Companies Act, 2013 which are cognizable and which are non- cognizable.  

Ans: 
Provision: [Relevant section 439 of the Companies Act, 2013 is as follows] 
Cognizance of offences: 
1) As per Sec. 439(1), every offence under the Companies Act, 2013 except the offences referred to in Sec. 212(6) 
shall be deemed to be non-cognizable within the meaning of the Code of Criminal Procedure. 
2) As per Sec. 439(2), no court shall take cognizance of any offence under this Act which is alleged to have been 
committed by any company or any officer thereof, except on the written complaint in writing of - 
i) the Registrar, 
ii) a shareholder of the company, or 
iii) a person authorised by the Central Government in that behalf. 
3) However, court may take cognizance of offences relating to issue and transfer of securities and non-payment of 
dividend, on a complaint in writing, by a person authorised by the SEBI. 
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4) Cognizable and non-cognizable offences: 
Every offence under the Companies Act, 2013 except the offences referred to in section 212 (6) of the Companies 
Act, 2013, which deals with the investigation into affairs of company by serious fraud investigation office, shall be 
deemed to be non-cognizable within the meaning of the Code of Criminal procedure. 
The offences as covered u/s 212(6) shall now be deemed to be cognizable where police officer may arrest person 
without warrant and are non-bailable. 
Explanation & Answer: The given case is discussed as follows: 
a) In the instant case, Mr. Joseph, a member of the company is aggrieved due to failure of the company to make 
payment of dividend declared in the AGM held in August 2018. He makes a complaint, in writing, before the court of 
competent jurisdiction within the prescribed period of limitation, but the court refused to take cognizance of the al-
leged offence. 
b) The Court shall take cognizance of the offence relating to non-payment of dividend as the shareholders have made 
a complaint in writing before the competent jurisdiction. 
 

P, a private company committed an offence related to issue of securities to a group of persons. A shareholder 
among the group, filed a complaint against the company and its officers. Examine the law related to the cogni-
zance of an offence under the Companies Act, 2013. What if, the said company would have been a government 
company? 

Ans: 
Provision: [Relevant section 439 of the Companies Act, 2013 is as follows] 
Cognizance of offences: 
1) As per Sec. 439(1), every offence under the Companies Act, 2013 except the offences referred to in Sec. 212(6) 
shall be deemed to be non-cognizable within the meaning of the Code of Criminal Procedure. 
2) As per Sec. 439(2), no court shall take cognizance of any offence under this Act which is alleged to have been 
committed by any company or any officer thereof, except on the written complaint in writing of - 
i) the Registrar, 
ii) a shareholder of the company, or 
iii) a person authorised by the Central Government in that behalf. 
3) However, court may take cognizance of offences relating to issue and transfer of securities and non-payment of 
dividend, on a complaint in writing, by a person authorised by the SEBI. 
Explanation & Answer: The given case is discussed as follows: 
In the instant case, a private company committed an offence related to issue of securities to a group of persons. A 
shareholder among the group, filed a complaint against the company and its officers. 
The Court shall take cognizance of the offence relating to issue of securities. 
In case of Government Company, court will not take cognizance unless complaint is being filed by a person author-
ized by C.G. 
 

M18: All offences under the Companies Act, 2013 are not-cognizable except offences of fraud covered under sec-
tion 447 of the Act. Explain the validity of the statement. 

Ans: 
Provision: [Relevant section 439 of the Companies Act, 2013 is as follows] 
Statement is invalid. Sec. 439(1) of Companies Act, 2013 provides that every offence under the Companies Act, 2013 
except the offences referred to in Sec. 212(6) shall be deemed to be non- cognizable within the meaning of the Code 
of Criminal Procedure. 
 

Section 440 & 441 are being deleted by ICAI from old as well as new syllabus. 
If you need more details, please refer syllabus change lecture on YouTube 
channel CA Darshan Khare in video list released at end of June 2019 (Video 

Link: https://www.youtube.com/watch?v=E-XpxeXSzgo&t=1503s). 
 

Sec 442: Mediation and Conciliation Panel 
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N15: Answer the following: 
What is the object of Constituting Panel for Mediation and Conciliation under the Companies Act, 2013?  Who can 
file application for mediation and conciliation? 
N17: What do you understand by the terms "Mediation” and "Conciliation”? Mention the provisions regarding 
Mediation and Conciliation Panel under the Companies Act, 2013.  

Ans: 
Provision: [Relevant section 442 of the Companies Act, 2013 is as follows] 
Under section 442 of the Companies Act, 2013, it is provided that the Central Government shall maintain a panel of 
experts for mediation between the parties during pendency of any proceedings before the Central Government or 
the Tribunal or the Appellate Tribunal under the Act. 
Explanation & Answer: 
1) In common parlance, mediation means intervention of some third party in a dispute with the intention to resolve 
the dispute.  Similarly, conciliation means the powers of adjusting or settling disputes in a friendly manner through 
extra judicial means. 
2) The object behind the panel is to dispose the matter pending before the Government / Tribunal as mentioned 
above.  
3) Filing of application: Application for mediation and conciliation can be made by:  

(a) Any parties to the proceedings (It shall be accompanied with such fees and in such form as may be prescribed)  
(b) The Central Government or the Tribunal or the Appellate Tribunal before which any proceeding is pending 

may, suo motu refer any matter pertaining to such proceeding to such number of experts as it may deem fit. 
Suggestion: 
The Mediation and Conciliation Panel shall forward its recommendations to CG or Tribunal or Appellate Tribunal by 
disposing off the matters within period of 3 Months from date of reference made by the aggrieved parties. 
 

Provisions related to Special Courts 
What are the powers of the Central Government under the Companies Act, 2013 regarding: 
(i) To appoint company prosecutors  
(ii) To Appeal against acquittal. 

Ans: 
Provision: [Relevant section 443 & 444 of the Companies Act, 2013 is as follows] 
Power of Central Government 
1) To appoint company prosecutors: 
Sec. 443 of Companies Act, 2013 lays down the provisions relating to powers of C.G. to appoint company prosecu-
tors. Accordingly: 
i) The Central Government may appoint (generally, or for any case, or in any case, or for any specified class of cases 
in any local area) one or more persons, as company prosecutors for the conduct of prosecutions arising out of this 
Act; and 
ii) The persons so appointed as company prosecutors shall have all the powers and privileges conferred on Public 
Prosecutors appointed under section 24 of the Code. 
2) Appeal against acquittal: 
i) As per Sec. 444, the Central Government may, in any case arising under this Act, direct any company prosecutor, or 
authorise any other person either by name or by virtue of his office, to present an appeal from an order of acquittal 
passed by any court, other than a High Court. 
ii) Appeal presented by such prosecutor or other person shall be deemed to have been validly presented to the Ap-
pellate Court. 
 

N18: The Central Government wants to appoint Mr. Honest as company Prosecutor. Can it do so? Mention the 
provisions regarding the power of Central Government to appoint company prosecutors along with their powers 
and privileges under the Companies Act, 2013. 

Ans: 
Provision: [Relevant section 443 of the Companies Act, 2013 is as follows] 
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Power of C.G. to appoint Company Prosecutors: 
Sec. 443 of the Companies Act, 2013 deals with the powers of Central Government to appoint company prosecutors. 
Accordingly, 
1) Notwithstanding anything contained in the Code of Criminal Procedure, 1973, the C.G. may appoint generally, or 
for any case, or in any case, or for any specified class of cases in any local area, one or more persons, as company 
prosecutors for the conduct of prosecutions arising out of this Act. 
2) The persons so appointed as company prosecutors shall have all the powers and privileges conferred by the Code 
on Public Prosecutors appointed u/s 24 of the Code. 
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Chapter 20: Miscellaneous Provisions 
(Sec 447-470) 
 

Only section 447, 450 & 455 of this chapter are kept. All other sections of this Chapter are being 
deleted by ICAI from old as well as new syllabus. If you need more details, please refer syllabus 
change lecture on YouTube channel CA Darshan Khare in video list released at end of June 2019 

(Video Link: https://www.youtube.com/watch?v=E-XpxeXSzgo&t=1503s). 
 

Sec 447: Punishment for Fraud 
M15:-Explain the meaning of 'Fraud' in relation to the affairs of a company and the punishment provided for the 
same in Section 447 of the Companies Act, 2013. 

Ans: 
Provision: [Relevant section 447 of the Companies Act, 2013 is as follows] 
As per the explanation given to section 447 of the Companies Act, 2013, ‘Fraud’ in relation to affairs of a company or 
any Body Corporate, includes any act, omission, concealment of any fact or abuse of position committed by any per-
son or any other person with the connivance in any manner, with intent to deceive, to gain undue advantage from, or 
injure the interests of, the company or its shareholders or its creditors or any other person, whether or not there is 
any wrongful gain or wrongful loss.  
“Wrongful gain” means the gain by unlawful means of property to which the person gaining is not legally entitled.  
“Wrongful loss” means, the loss by unlawful means of property to which the person losing is legally entitled. 
Punishment:  
a) Without prejudice to any liability including repayment of any debt under this Act or any other law for the time be-
ing in force, any person who is found to be guilty of fraud involving an amount of at least Rs. 10 lakhs or 1% of the 
turnover of the company, whichever is lower, shall be punishable with imprisonment for a term which shall not be 
less than 6 months, but which may be extended to 10 years and shall also be liable to fine, which shall not be less 
than the amount involved in the fraud, but which may extend to 3 times the amount involved in the fraud. 
b) Where the fraud in question involves public interest, the term of imprisonment shall not be less than 3 years. 
c) Where the fraud involves an amount less than Rs. 10 lakhs or 1% of the turnover of the company, whichever is 
lower, and does not involve public interest, any person guilty of such fraud shall be punishable with imprisonment for 
a term which may extend to 5 years or with fine which may extend to Rs. 50 lakhs or with both. 
 

Sec 455: Dormant Company 
N16: Dull Limited was not running its business since last 2 years. It had no significant accounting transactions dur-
ing that period. Hence the company had applied and was granted the status of a “dormant Company” by the Reg-
istrar of Companies. Now the company has got some opportunity and recently started its operations. Therefore, 
the company is intending to get back the status of an active company and approached you for your advice on the 
basis of the applicable provisions of the Companies Act, 2013 and appropriate Rule of the Companies (Registration 
Offices and Fees) Rules, 2014. Also state the power of the Registrar to remove the name of a company from the 
register of ‘dormant company’ and treat it as an active company. 

Ans: 
Provision: -[Relevant section 455 of the Companies Act, 2013 read with Companies (Miscellaneous) Rules, 2014 are 
as follows] 
According to the Rule 8 of the Companies (Miscellaneous) Rules, 2014,   
a)  Filing of an application:  
An application for obtaining the status of an active company shall be made in Form MSC-4 along with fees as provid-
ed in the Companies (Registration Offices and Fees) Rules, 2014 and shall be accompanied by a return in Form MSC-3 
in respect of the financial year in which the application for obtaining the status of an active company is being filed. 
However, the Registrar shall initiate the process of striking off the name of the company if the company remains as a 
dormant company for a period of consecutive 5 years. 
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b)  Registrar to issue certificate:  
The Registrar shall, after considering the application filed for obtaining the status of an active company, issue a certif-
icate in Form MSC-5 allowing the status of an active company to the applicant.  
c)  Filing of application to obtain status of an active company:  
Where a dormant company does or omits to do any act mentioned in the Grounds of application in Form MSC-1 
submitted to Registrar for obtaining the status of dormant company, affecting its status of dormant company, the 
directors shall within 7 days from such event, file an application for obtaining the status of an active company.  
d)  Power of Registrar:  
Where the Registrar has reasonable cause to believe that any company registered as ‘dormant company’ under his 
jurisdiction has been functioning in any manner, directly or indirectly, he may initiate the proceedings for enquiry 
under section 206 of the Act and if, after giving a reasonable opportunity of being heard to the company in this re-
gard, it is found that the company has actually been functioning, the Registrar may remove the name of such compa-
ny from register of dormant companies and treat it as an active company. 
 

PM: Mr. Shri Nivasan has a unique business idea emerging from research and development in new commercial ar-
ea, however, it is a future project and recently has no significant transactions, business activities in this regard. Mr. 
Shri Nivasan wants to know that there is any concept under Companies Act, 2013 to form a company whose busi-
ness activities would be commenced subsequently. Explain the provision of Dormant Company under Companies 
Act, 2013. 

Ans: 
Provision: [Relevant section 455 of the Companies Act, 2013 as follows] 
According to section 455(1) of the Companies Act, 2013: 
1) A company is formed and registered under this Act for the purpose of a future project or to hold an asset or intel-
lectual property and has no significant accounting transaction. 
2) Such company or an inactive company may make an application to the Registrar in such manner as may be pre-
scribed for obtaining the status of a dormant company. 
3) The Registrar shall allow the status of a dormant company to the applicant and issue a certificate after considering 
of the application. 
4) The Registrar shall maintain a register of dormant companies in such form as may be prescribed. 
5) In case of a company which has not filed financial statements or annual returns for two financial years consecu-
tively, the Registrar shall issue a notice to that company and enter the name of such company in the register main-
tained for dormant companies. 
6) A dormant company shall have such minimum number of directors, file such documents and pay such annual fee 
as may be prescribed to the Registrar to retain its dormant status in the register and may become an active company 
on an application made in this behalf accompanied by such documents and fee as may be prescribed.  
7) However, the Registrar shall strike off the name of a dormant company from the register of dormant companies, 
which has failed to comply with the requirements of this section. 
 

MTP-Oct.18, RTP-N18: JKL Research Development Limited is a registered Public Limited Company. The company 
has a unique business idea emerging from research and development in a new area. However, it is a future project 
and the company has no significant accounting transactions and business activities at present. The company de-
sires to obtain the status of a ‘Dormant Company’. Advise the company regarding the provisions of the Companies 
Act, 2 013 in this regard and the procedure to be followed in this regard.  

Ans: 
Provision: -[Relevant section 455 of the Companies Act, 2013 is as follows] 
According to section 455(1) of the Companies Act, 2013: 
1) A company is formed and registered under this Act for the purpose of a future project or to hold an asset or intel-
lectual property and has no significant accounting transaction. 
2) Such company or an inactive company may make an application to the Registrar in such manner as may be pre-
scribed for obtaining the status of a dormant company. 
3) The Registrar shall allow the status of a dormant company to the applicant and issue a certificate after considering 
of the application. 
4) The Registrar shall maintain a register of dormant companies in such form as may be prescribed. 
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5) In case of a company which has not filed financial statements or annual returns for two financial years consecu-
tively, the Registrar shall issue a notice to that company and enter the name of such company in the register main-
tained for dormant companies. 
6) A dormant company shall have such minimum number of directors, file such documents and pay such annual fee 
as may be prescribed to the Registrar to retain its dormant status in the register and may become an active company 
on an application made in this behalf accompanied by such documents and fee as may be prescribed.  
7) However, the Registrar shall strike off the name of a dormant company from the register of dormant companies, 
which has failed to comply with the requirements of this section. 
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Chapter 21: Security Exchange Board of India Act, 
1992(Sec 1-28A) 
Listing Obligation & Disclosure Requirement Regu-
lation, 2015 (LODR) 

Security Exchange Board of India Act, 1992 
Sec 1: Preamble, Extent, Application and Commencement 

Sec 3: Establishment and incorporation of Board 
Sec. 4: Management of the Board 

PM: Explain briefly the purpose of establishing SEBI. 

Ans: 
Provision: [Relevant section 1-4 of the SEBI, 1992 as follows] 
Object of SEBI Act: 
1) Protection of the interest of the investor. 
2) Promotion of orderly and healthy growth of securities market. 
3) Regulation of the securities market and other incidental matters. 
4) Promotion of the fair dealing by the issuer of the securities and the ensuing market. 
5) Develop the code of conduct and the fair practices by intermediaries like brokers, merchant bankers etc. With the 
view of making them more competitive and professional. 
6) Monitoring the activities of the stock exchanges, mutual funds and merchant bankers etc. 
The Securities and Exchange Board of India was set up to achieve the following objectives: 
i) To promote fair dealings by the issuers of securities and ensure a market place where they can raise funds at a rela-
tively low cost. 
ii) To provide a degree of protection to the investors and safeguard their rights and interests so that there is a steady 
flow of savings into the market. 
iii) To regulate and develop a code of conduct and fair practices by intermediaries like brokers, merchant bankers, 
etc., with a view to making them competitive and professional. 
 

Nov. 17, RTP-May 18: On completion of 60 years of age as on 31st March 2017, Mr. Jain retired as Professor from 
a university. From 1st April 2017, he was appointed as Chairman of the SEBI for a period of 3 years. Under the, 
provisions of the SEBI Act, 1992, decide whether he can be re-appointed on the same post after expiry of the 
original tenure? Also state whether it could be possible for him to relinquish the office before expiry of his ten-
ure?  

Ans: 
Provision: [Relevant section 4, 5 of the SEBI, 1992 read with Rule 3 of SEBI (Terms and Conditions of Chairman and 
Members) Rules, 1992, as follows] 
1) Appointment of Chairman: As per Section 5 of the SEBI Act, 1992 and the rules prescribed under the SEBI Act, 
1992, the Chairman may hold office for a period of three years subject to the maximum age limit of 65 years and can 
be re-appointed by the Central Government.  
2) Also, as per Section 4(5) of the Act, the Chairman shall be persons of ability, integrity and standing who have 
shown capacity in dealing with problems relating to securities market or have special knowledge or experience of 
law; finance; economics, accountancy, administration or in any other discipline which, in the opinion of the Central 
Government, shall be useful to the Board.  
3) Right to relinquish the office: The Chairman shall equally have the right to relinquish office at any time before the 
expiry of their tenure by giving a notice of 3 months in writing or salary and allowances in lieu thereof to the Central 
Government. 
Explanation & Answer: The given case is discussed as follows: 
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a) In the instant case, Mr. Jain retired as professor from a university on completion of 60 years of age as on 31st 
March, 2014 appointed as Chairman of SEBI from 1st April, 2014 for a period of 3 years. 
b) This appointment is valid as on the date of appointment, he is of 60 years of age and he, as a retired professor, is a 
person of ability, integrity and standing and have special knowledge or experience of law; finance; economics, ac-
countancy, administration or in any other discipline. 
c) If Mr. Jain is reappointed as a chairman after expiry of the original tenure of 3 years, he can be re-appointed but 
only upto 65 years of age i.e. upto 31st  March, 2019 (i.e. only for two years).  
 

Sec 6: Removal of Members of the Board 

PM: A group of complainants have alleged that Mr. A, a Member of the Securities and Exchange Board of India 
(SEBI) has pecuniary interest in some of the cases that came up before the Board and that he misused his posi-
tion and therefore, he should be removed from his office. The complainants seek your advice. Advise 

Ans: 
Provision: [Relevant section 6 of the SEBI, 1992 as follows] 
The Central Government shall remove a member from office if he— 
1) is, or at any time has been, adjudicated as insolvent; 
2) is of unsound mind and stands so declared by a competent court; 
3) been convicted of an offence which, in the opinion of the Central Government, involves a moral turpitude; 
4) [Omitted, by Securities Laws (Amendment) Act 1995] 
5) has, in the opinion of the Central Government, so abused his position as to render his continuation in office detri-
mental to the public interest . 
Provided that no member shall be removed under this clause unless he has been given a reasonable opportunity of 
being heard in the matter. 
Explanation & Answer:: The given case is discussed as follows: 
a) In the present case, a group of complainants have alleged that Mr. A, a member of the SEBI has pecuniary interest 
in some of the cases that came up before the Board and he misused his position and therefore, he should be re-
moved from his office. 
b) Here, above complainants may approach the Central Government for removal of Mr. A, a member of the SEBI and 
if the Central Government is of the opinion that Mr. A has so abused his position as to render his continuation in of-
fice detrimental to the public interest, the Central Government may remove Mr. A from his office after giving him a 
reasonable opportunity of being heard in the matter. 
c) Thus CG may Remove Mr. A after giving the opportunity of being heard. 
 

PM: A group of complainants have alleged that Mr. M, a Member of the SEBI has pecuniary interest in some of 
the cases that came up before the Board and that he misused his position and therefore, he should be removed 
from his office. The complainants seek your advise. 

Or 
Mr. Moral, a member of SEBI was engaged in conducting of inquiries and Audit of various stock exchanges. A 
group of complainants suspected that Mr. Moral, have taken bribe in the conduct of inquiries and Audit of stock 
exchanges. Therefore, he should be removed from his office. Examine with reference to the SEBI Act the rational-
ity of the complainants on removal of Mr. Moral as per the SEBI Act, 1992. 

Ans: 
Provision: [Relevant section 6 of the SEBI, 1992 as follows] 
Removal of Member of the SEBI: 
As per Sec. 6 of the Securities and Exchange Board of India Act, 1992, the C.G. shall have the power to remove a 
member appointed to the Board, if he: 
1) is, or at any time has been, adjudicated as insolvent; 
2) is of unsound mind and stands so declared by a competent court; 
3) been convicted of an offence which, in the opinion of the Central Government, involves a moral turpitude; 
4) [Omitted, by Securities Laws (Amendment) Act 1995] 
5) has, in the opinion of the Central Government, so abused his position as to render his continuation in office detri-
mental to the public interest. 
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Before removing a member, he will be given a reasonable opportunity of being heard in the matter. Provided that no 
member shall be removed under this clause unless he has been given a reasonable opportunity of being heard in the 
matter. 
Explanation & Answer: The given case is discussed as follows: 
In the present case, a group of complainants have alleged that Mr. M, a member of the SEBI has pecuniary interest in 
some of the cases that came up before the Board and he misused his position and therefore, he should be removed 
from his office. 
Compliant may be lodged with the Central Govt. Central Govt., may remove Mr. M after giving him an opportunity of 
being heard. 
 

Sec 11: Prospectus/Offer Documents 
Sec 11A: Board to Regulate or Prohibit Issue of Prospectus, Offer Document or Adver-

tisement Soliciting Money for Issue of Securities 
Sec 11D: Cease Desist Proceeding 

PM,J09,M11: Point out the circumstances where under the following powers may be exercised by the Securities 
and Exchange Board of India: 

(a) Prohibiting a company from issuing or publishing any document or advertisement soliciting money from 
public for issue of securities. 

(b) Pass cease and desist order in relation to any listed company. 

Ans: 
Provision: [Relevant section 11A & 11D of the FEMA, 1999 as follows] 
Sec 11A: Restriction on issue of offer document 
(a) Regulation and Prohibition on issue of Prospectus (Section 11A): 
Without prejudice to the provisions of the Companies Act, 2013 the Board may, for the protection of investors,— 
1) Specify, by regulations— 

a. the matters relating to issue of capital, transfer of securities and other matters incidental thereto; and 
b. the manner in which such matters shall be disclosed by the companies; 

2) By general or special orders— 
a. prohibit any company from issuing of prospectus, any offer document, or advertisement soliciting money 

from the public for the issue of securities; 
b. specify the conditions subject to which the prospectus, such offer document or advertisement, if not prohib-

ited, may be issued. 
Without prejudice to the provisions of section 21 of the Securities Contracts (Regulation) Act, 1956 (42 of 1956), the 
Board may specify the requirements for listing and transfer of securities and other matters incidental thereto. 
11D: Cease & Desist Proceedings 
As per Sec. 11D, if the Board finds, after causing an inquiry to be made, that any person has violated, or is likely to 
violate, any provisions of this Act, or any rules or regulations made thereunder, it may pass an order requiring such 
person to cease and desist from committing or causing such violation. 
However, the Board shall not pass such order in respect of any listed public company or a public company (other than 
the intermediaries specified u/s 12) which intends to get its securities listed on any recognised stock exchange unless 
the Board has reasonable grounds to believe that such company has indulged in insider trading or market manipula-
tion. 
 

M16, N18: Securities and Exchange Board of India (SEBI) has undertaken inspection of books of account and rec-
ords of LR Ltd., a listed public company. Specify the measures which may be taken by SEBI under the SEBI Act, 1992 
to protect the interest of investors and securities market, on completion of such inquiry.  

Ans: 
Provision: [Relevant section 11(4) of the FEMA, 1999 as follows] 
Measures to be taken by SEBI to protect the interest of investors: 
As per Sec. 11(4) of the SEBI Act, 1992, the Board may, by an order, for reasons to be recorded in writing, in the in-
terests of investors or securities market, take any of the following measures, either pending investigation or inquiry 
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or on completion of such investigation or inquiry, namely: 
a) Suspend the trading of any security in a recognised stock exchange; 
b) Restrain persons from accessing the securities market and prohibit any person associated with securities market to 
buy, sell or deal in securities; 
c) Suspend any office-bearer of any stock exchange or self-regulatory organization from holding such position; 
d) Impound and retain the proceeds or securities in respect of any transaction which is under investigation; 
e) Attach, after passing of an order on an application made for approval by the Judicial Magistrate of the first class 
having jurisdiction, for a period not exceeding one month, one or more bank account or accounts of any intermediary 
or any person associated with the securities market in any manner involved in violation of any of the provisions of 
this Act, or the rules or the regulations made thereunder: 
However, only the bank account or accounts or any transaction entered therein, so far as it relates to the proceeds 
actually involved in violation of any of the provisions of this Act, or the rules or the regulations made thereunder shall 
be allowed to be attached; 
f) Direct any intermediary or any person associated with the securities market in any manner not to dispose of or al-
ienate an asset forming part of any transaction which is under investigation. 
Before or after passing such orders, SEBI must give an opportunity of hearing to such intermediaries or persons con-
cerned. 

 

PM,M06: Explain briefly the powers of SEBI under the SEBI Act, 1992 to seize the records of a stock broker or other 
intermediaries associated with securities market. 

Ans: 
Provision: [Relevant section 11C of the FEMA, 1999 as follows] 
Powers to SEBI to seize the records of stock broker or other intermediaries: 
Section 11C of the SEBI Act, 1992 deals with the powers of SEBI to order the investigation of affairs of persons associ-
ated with the securities market by a person specified in the order known as Investigating Authority. Investigating Au-
thority may seize the records of such persons whose affairs are being investigated by following the below mentioned 
procedure: 
a) Application to Magistrate: 
Investigating Authority may make an application to the Magistrate or Judge of such designated court in Mumbai, as 
may be notified by the C.G. for an order for the seizure of such books, registers, other documents and record, if he 
has reasonable ground to believe that the books, registers, other documents and record of, or relating to, any inter-
mediary or any person associated with securities market in any manner, may be destroyed, mutilated, altered, falsi-
fied or secreted. 
b) Assistance of Police Officer:  
The Investigating Authority may requisition the services of any police officer or any officer of the C.G., or of both, to 
assist him with respect to impounding of documents and it shall be the duty of every such officer to comply with such 
requisition. 
c) Order by Magistrate: After considering the application and hearing the Investigating Authority, if necessary, the 
Magistrate or Judge of the Designated Court may, by order, authorise the Investigating Authority: 

 to enter, with such assistance, as may be required, the place or places where such books, registers, docu-
ments and record are kept; 

 to search that place or those places in the manner specified in the order; and 

 to seize books, registers, other documents and record, it considers necessary for the purposes of the investi-
gation. 

d) Period for which documents are to be kept: The Investigating Authority shall keep in its custody the books etc. for 
such period not later than the conclusion of the investigation as it considers necessary and inform the Magistrate or 
Judge of the Designated Court of such return. Investigating Authority may, before returning such books etc. place 
identification marks on them or any part thereof. 

 

May 11: Point out the circumstances where under the following powers may be exercised by the SEBI: 
CO Prohibiting a company from issuing or publishing any document or advertisement soliciting money from public 
for the issue of securities. 
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(ii) Pass cease and desist order in relation to any listed company. 
What remedies are available to the companies against such orders under the Securities and Exchange Board of 
India Act, 1992?  

Ans: 
Provision: [Relevant section 11A of the FEMA, 1999 as follows] 
Order to prohibit issue of prospectus soliciting money for issue of securities: 
As per Sec. 11A of SEBI Act, 1992, the Board may for the protection of investors, by general or special orders, prohibit 
any company from issuing prospectus, any offer document or advertisement soliciting money from the public for the 
issue of securities or specify the conditions subject to which the prospectus, such offer document or advertisement, if 
not prohibited, may be issued. 
Cease and Desist Order: As per Sec. 11D, if the Board finds, after causing an inquiry to be made, that any person has 
violated, or is likely to violate, any provisions of this Act, or any rules or regulations made thereunder, it may pass an 
order requiring such person to cease and desist from committing or causing such violation. 
However, the Board shall not pass such order in respect of any listed public company or a public company (other than 
the intermediaries specified u/s 12) which intends to get its securities listed on any recognised stock exchange unless 
the Board has reasonable grounds to believe that such company has indulged in insider trading or market manipula-
tion. 
Remedies available against such orders: 
1) Aggrieved person may appeal against orders of SEBI made under SEBI Act, 1992, rules or regulations to the Securi-
ties Appellate Tribunal (SAT) under Section 15T of the said Act. Such appeal should be filed within 45 days from the 
date on which a copy of the order of SEBI is received by the company. 
2) If the company is aggrieved by the order of SAT, further appeal against the order of SAT can be made to the Su-
preme Court within 60 days from the date of communication of the order of SAT on any question of law arising out of 
such order.(Section 15Z)  
3) The appeal lies only on question of law. As far as facts are concerned, decision of the SAT is final. Further Section 
20A of the said Act bars jurisdiction of Civil Court in respect of orders issued by the SEBI. 

 

Sec 12: Registration Certificate 
Sec 15HA: If any person indulges in Fraudulent & Unfair Practice relating to Securities. 

PM,M06: SEBI received complaints from some investors alleging that ABC Ltd. and some brokers are indulging in 
price manipulation in the shares of ABC Ltd. Explain the powers that can be exercised by SEBI under the Securities 
and Exchange Board of India Act, 1992 in case the allegations are found to be correct. 

Ans: 
Provision: [Relevant section 11(4), 12A, 15HA of the FEMA, 1999 as follows] 
1) Powers of SEBI where an inquiry or investigation is ordered: 
SEBI may take any of the following measures, either pending investigation or investigation or inquiry or on the com-
pletion of such investigation or inquiry: 
(a) Suspend the trading of any security in a recognised stock exchange. 
(b) Restrain persons from accessing the securities market and prohibit any person associated with the securities mar-
ket to buy, sell or deal in securities. 
(c) Suspend the office bearers of any stock exchange or self-regulatory organisation from holding such position. 
(d) Impound and retain the proceeds of securities in respect of any transaction which is under investigation. 
(e) Attach, after passing of an order on an application made for approval by the Judicial Magistrate of first class hav-
ing jurisdiction, for a period not exceeding 1 month, one or more bank accounts of any intermediary or any person 
associated with the securities market in any manner involved in violation of any of the provisions of this Act, or the 
rules or the regulations made thereunder. However, only the bank accounts or any transaction entered therein so far 
as it relates to the proceeds actually involved in violation of any of the provisions of this Act, or the rules or the regu-
lations made thereunder shall be allowed to be attached. 
(f) Direct any intermediary or any person associated with the securities market in any manner not to asset forming 
part of any transaction which is under investigation. 
2) As per Sec. 15HA if any person indulges in fraudulent and unfair trade practices relating to securities, he shall be 
leviable to a penalty which shall not be less than Rs. 5 lakh but which may extend to Rs. 25 crore or 3 times the 
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amount of profits made out of such practices, whichever is higher. 
3) Prohibition of manipulative and deceptive devices, insider trading etc. (Section 12A) 
No person shall directly or indirectly - 
(a) use or employ, in connection with the issue, purchase or sale of any securities listed or proposed to be listed in a 
recognised stock exchange, any manipulative or deceptive device or contrivance in contravention of the provisions of 
this Act or the rules or the regulations made thereunder; 
(b) employ any device, scheme or artifice to defraud in connection with issue or dealing in securities which are listed 
or proposed to be listed on a recognised stock exchange; 
(c) engage in any act, practice, course of business which operates or would operate as fraud or deceit upon any per-
son, in connection with the issue, dealing in securities which are listed or proposed to be listed on a recognised stock 
exchange, in contravention of the provisions of this Act or the rules or the regulations made thereunder; 
(d) engage in insider trading; 
(e) deal in securities while in possession of material or non-public information or communicate such material or non-
public information to any other person, in a manner which is in contravention of the provisions of this Act or the 
rules or the regulations made thereunder 
(f) acquire, control of any company or securities more than the percentage of equity share capital of a company 
whose securities are listed or proposed to be listed on a recognised stock exchange in contravention of the regula-
tions made under this Act. 
Explanation: The given case is discussed as follows: 
a) Price manipulation in the shares of ABC Ltd. can be considered as fraudulent and unfair trade practices relating to 
securities market. In such situations, SEBI may exercise the powers u/s 11(4) of SEBI Act, 1992. 
(i) To suspend the trading of securities of ABC Ltd. in a recognized stock exchange. 
(ii) Restrain ABC Ltd. from accessing the securities market and prohibit any person associated with securities market 

to buy, sell or deal in securities market. 
b) Such orders may be issued for reasons to be recorded in writing. However, either before or after passing such or-
ders SEBI must give an opportunity of hearing to company and brokers concerned. 
c) SEBI may also appoint an adjudicating officer who may levy penalty u/s 15HA after holding an enquiry in the pre-
scribed manner. As per Sec. 15HA if any person indulges in fraudulent and unfair trade practices relating to securities, 
he shall be leviable to a penalty which shall not be less than Rs. 5 lakh but which may extend to Rs. 25 crore or 3 
times the amount of profits made out of such practices, whichever is higher. 
d) Prohibition on manipulation and deceptive practices: 
As per Sec. 12A, no person shall directly or indirectly indulge in following: 

(i) use any manipulative or deceptive device in connection with purchase, sale or securities listed 
(ii) employ any scheme or device to defraud in connection with dealing in securities which are listed 
(iii) engage in an act which would operate as fraud or deceit upon any person in connection with dealing in secu-

rities which are listed. 
Answer: 
SEBI may take above actions against the ABC Ltd and some brokers who are involved in price manipulation. 
 

Sec 15G: Insider Trading Penalty 
N02: On the complaint of Mr. Kamlesh Gupta, after enquiry SEBI finds that Mr. P. Mehra a Chief Executive Officer 
of the Company, on the basis of unpublished price sensitive information, has indulged in the trading of the securi-
ties of that company. Explain, on the basis of the said finding, what action can SEBI take against Mr. P. Mehra un-
der the Securities and Exchange Board of India Act, 1992. 

Ans: 
Provision: [Relevant section 15G of the SEBI Act, 1992 is as follows] 
Penalty for insider trading (Section 15G) 
For the following defaults, an insider shall be liable to a penalty which shall not be less than Rs. 10 lakh but which 
may extend to Rs. 25 crore or 3 times the amount of profits made out of insider trading, whichever is higher: 
1) Where he deals in securities of a body corporate listed on any stock exchange, either on his own behalf or on be-
half of any other person, on the basis of any unpublished price sensitive information. 
2) Where he communicates any unpublished price sensitive information to any person, with or without his request 
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for such information except as required in the ordinary course of business or under any law. 
3) Where he counsels, or procures for any other person to deal in any securities of any body corporate on the basis of 
unpublished price sensitive information 
Explanation & Answer: The given case is discussed as follows: 
He shall be liable to a penalty which shall not be less than Rs. 10 lakh but which may extend to Rs. 25 crore or 3 times 
the amount of profits made out of insider trading, whichever is higher. 
In the given case, as such SEBI can, after following the prescribed procedure, impose a penalty on Mr. P. Mehra as 
stated above. 
 

Sec 15F: SEBI actions against the stock broker  
Sec 15J: Factors to be taken into account by Adjudicating Officer 

M03: SEBI received a complaint from an investor that he has not received the payment due to him from a regis-
tered stock broker. Explain the action that can be taken by SEBI against the stock broker under the provisions of 
Securities and Exchange Board of India Act, 1992 and the factors that will be taken into account while taking such 
action. 

Ans: 
Provision: [Relevant section 15F & 15J of the SEBI Act, 1992 is as follows] 
A) Penalty for default in case of stock brokers (Section 15F) 
A registered stock broker is liable to penalty under section 15F in respect of certain defaults. Accordingly, if a stock 
broker - 
1) fails to issue contract notes in the form and in the manner specified by the stock exchange of which such broker is 
a member, he shall be liable to a penalty which shall not be less than Rs.1 lakh but which may extend to 5 times the 
amount for which the contract note was required to be issued by that broker; 
2) fails to deliver any security or fails to make payment of the amount due to the investor in the manner and within 
the period specified in the regulations, he shall be liable to a penalty which shall not be less than Rs. 1 lakh but which 
may extend to Rs. 1 lakh for each day during which such failure continues subject to a maximum of Rs. 1 crore; 
3) charges an amount of brokerage which is in excess of the brokerage specified in the regulations, he shall be liable 
to a penalty which shall not be less than Rs. 1 lakh but which may extend to 5 times the amount of brokerage 
B) Factors to be taken into account by the adjudicating officer (Section 15J): 
While adjudging the quantum of penalty under Section 15J, the adjudicating officer shall have due regard to the fol-
lowing factors, namely: 
1) The amount of disproportionate gain or unfair advantage, wherever quantifiable, made as a result, of the default; 
2) The amount of loss caused to an investor or group of investors as a result of the default; 
3) The repetitive nature of the default. 
Explanation & Answer: The given case is discussed as follows: 
In the given case, above action can be taken by SEBI against the stock broker under the provisions of Securities and 
Exchange Board of India Act, 1992 and the above mentioned factors that will be taken into account while taking such 
action. 
 

N03: Mr. Raman, an investor is not satisfied with the dealings of his stock broker, who is registered with Delhi 
Stock Exchange. Mr. Raman approaches you to guide him regarding the avenues available to him for making a 
complaint against the stock broker under Securities and Exchange Board of India Act, 1992 and also the grounds on 
which such complaint can be made. You are required to briefly explain the answer to his queries. 

Ans: 
Provision: [Relevant section 15F of the SEBI Act, 1992 is as follows] 
Penalty for default in case of stock brokers (Section 15F) 
A registered stock broker is liable to penalty under section 15F in respect of certain defaults. Accordingly, if a stock 
broker - 
1) fails to issue contract notes in the form and in the manner specified by the stock exchange of which such broker is 
a member, he shall be liable to a penalty which shall not be less than Rs.1 lakh but which may extend to 5 times the 
amount for which the contract note was required to be issued by that broker; 
2) fails to deliver any security or fails to make payment of the amount due to the investor in the manner and within 
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the period specified in the regulations, he shall be liable to a penalty which shall not be less than Rs. 1 lakh but which 
may extend to Rs. 1 lakh for each day during which such failure continues subject to a maximum of Rs. 1 crore; 
3) charges an amount of brokerage which is in excess of the brokerage specified in the regulations, he shall be liable 
to a penalty which shall not be less than Rs. 1 lakh but which may extend to 5 times the amount of brokerage. 
Explanation & Answer: 
In the given case, Mr. Raman, an investor who is not satisfied with the dealings of his stock broker has the above 
mentioned  avenues and grounds  available to him for making a complaint against the stock broker under Securities 
and Exchange Board of India Act, 1992. 
 

Mr. Shyam, an investor is not satisfied with the dealings of his stock broker who is registered with Chennai Stock 
Exchange. Mr. Shyam approaches you to guide him regarding the avenues available to him for making a complaint 
against the stock broker under Securities and Exchange Board of India Act, 1992 and also the grounds on which 
such complaint can be made. You are required to briefly explain the answer to his queries. 

Ans: 
Provision: [Relevant section 15F of the SEBI Act, 1992 is as follows] 
Penalty for default in case of stock brokers (Section 15F) 
A registered stock broker is liable to penalty under section 15F in respect of certain defaults. Accordingly, if a stock 
broker - 
1) fails to issue contract notes in the form and in the manner specified by the stock exchange of which such broker is 
a member, he shall be liable to a penalty which shall not be less than Rs.1 lakh but which may extend to 5 times the 
amount for which the contract note was required to be issued by that broker; 
2) fails to deliver any security or fails to make payment of the amount due to the investor in the manner and within 
the period specified in the regulations, he shall be liable to a penalty which shall not be less than Rs. 1 lakh but which 
may extend to Rs. 1 lakh for each day during which such failure continues subject to a maximum of Rs. 1 crore; 
3) charges an amount of brokerage which is in excess of the brokerage specified in the regulations, he shall be liable 
to a penalty which shall not be less than Rs. 1 lakh but which may extend to 5 times the amount of brokerage 
Explanation & Answer: 
In the given case, Mr. Shyam, an investor who is not satisfied with the dealings of his stock broker has the above 
mentioned  avenues and grounds  available to him for making a complaint against the stock broker under Securities 
and Exchange Board of India Act, 1992. 
 

N05: An investor has complained to SEBI that he has not received the payment due to him from the stock broker 
registered with Calcutta Stock Exchange Association Ltd. The complainant has requested SEBI to take appropriate 
action against the stock broker. You are required to state with reference to the provisions of Securities and Ex-
change Board of India Act, 1992 the answer to the following: 
(i) What action SEBI can take against the stock broker on the complaint as stated above? 
(ii) What is the procedure to be adopted and what are the factors that will be taken into account while taking such 
action? 

Ans: 
Provision: [Relevant section 15F & 15J of the SEBI Act, 1992 is as follows] 
(i) Penalty for non-payment by a stock broker 
A registered stock broker is liable to penalty under section 15F in respect of certain defaults. Accordingly, if a stock 
broker fails to make payment of the amount due to the investor in the manner and within the period specified in the 
regulations, he shall be liable to a penalty of Rs. 1 lakh for each day during which such failure continues or Rs. 1 crore, 
whichever is less. (Section 15F). 
(ii) Procedure for adjudication 
As per section 151, SEBI shall appoint any of its officers (not below the rank of Division Chief) to be an adjudicating 
officer for holding an enquiry in the prescribed manner. The adjudicating officer shall give an opportunity of being 
heard before imposing any penalty. 
Factors to be taken into consideration while imposing penalty 
As per section 15J, while adjudging the quantum of penalty, the adjudicating officer shall have due regard to the fol-
lowing factors: 
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(a) The amount of disproportionate gain or unfair advantage, wherever quantifiable, made as a result of the default. 
(b) The amount of loss caused to an investor or group of investors as a result of the default. 
(c) The repetitive nature of the default. 
Explanation & Answer : The given case is discussed as follows: 
In the given case, above action can be taken by SEBI against the stock broker under the provisions of Securities and 
Exchange Board of India Act, 1992 and the above mentioned procedure has to be followed and above factors will be 
taken into account while taking such action. 
 

Sec .15K - 15Z: Establishment, Jurisdiction, Authority and Procedure of Securities Appel-
late Tribunal 

Mr. Z was appointed as the presiding officer of the Securities Appellate Tribunal (SAT) for a term of five years. Con-
sidering his good performances during the tenure of his service, it was proposed by the competent authority to re-
appoint him for another term. During reappointment he has completed good 69 years of age. Examine in the light 
of the SEBI Act, 1992, the eligibility of his appointment/ reappointment as a presiding officer in the Securities Ap-
pellate Tribunal. 

Ans: 
Provision: [Relevant section 15N of the SEBI Act, 1992 is as follows] 
Eligibility for appointment/Reappointment as a presiding officer in the SAT: 
As per Sec. 15N of SEBI Act, 1992, the Presiding Officer or every Judicial or Technical Member of the SAT shall hold 
office for a term of 5 years from the date on which he enters upon his office and shall be eligible for reappointment 
for another term of maximum 5 years. However, no Presiding Officer or the Judicial or Technical Member shall hold 
office after he has attained the age of 70 years. 
Explanation & Answer: The given case is discussed as follows: 
a) In the present case, Mr. Z was appointed as the presiding officer of the Securities Appellate Tribunal (SAT) for a 
term of five years. Considering his good performances during the tenure of his service, it was proposed by the com-
petent authority to re-appoint him for another term. During reappointment he has completed good 69 years of age. 
b) Mr. Z can be re-appointed but only for one year, i.e. upto age of 70 years. 
 

What is the required qualification for the appointment of: 
(i) The Presiding Officer 
(ii)Member of the Securities Appellate Tribunal as per the provisions of Exchange Board of India (SEBI) Act, 1992? 

Ans: 
Provision: [Relevant section 15M of the SEBI Act, 1992 is as follows] 
(i) Qualification for appointment as Presiding Officer of Securities Appellate Tribunal: 
Sec. 15M of the SEBI Act, 1992, set out the qualification for appointment as Presiding Officer or Member of Securities 
Appellate Tribunal. 
A person shall not be qualified for appointment as the Presiding Officer of Securities Appellate Tribunal unless he is, 
or has been - 
a) a Judge of the Supreme Court or 
b) a Chief Justice of a High Court or 
c) a Judge of High Court for at least 7 years. 
(ii) Qualification for appointment as Member of Securities Appellate Tribunal: 
1) Qualification for Appointment as Judicial Member: 
A person shall not be qualified for appointment as the judicial member unless he is, or has been, a Judge of High 
Court for at least 5 years. 
2) Qualification for Appointment as Technical Member:  
A person shall not be qualified for appointment as the technical member unless he: 

a) is, or has been, a Secretary or an Additional Secretary in the Ministry or Department of the Central Govern-
ment or any equivalent post in the Central Government or a State Government; or 

b) is a person of proven ability, integrity and standing having special knowledge and professional experience, of 
not less than 15 years, in financial sector including securities market or pension funds or commodity deriva-
tives or insurance. 



Chap 21: SECURITY EXCHANGE BOARD OF INDIA ACT, 1992 
 

© CA Darshan D. Khare 21.10 

 

What Remedies are available to him against the Order of SEBI 
N03: Mr. Clever who is registered as an Intermediary fails to enter into an agreement with his client and hence pe-
nalized by SEBI under Section 15 B of the SEBI Act. Advise Mr. Clever as to what remedies are available to him 
against the order of SEBI. 

Ans: 
Provision: [Relevant section 15B, 15T & 15Z of the SEBI Act, 1992 is as follows] 
Remedies against SEBI order (Appeal to SAT): 
1) As per Sec. 15T of the SEBI Act, 1992 provides that any person aggrieved by an order of the Board made, under this 
Act or the rules or regulations made there under may prefer an appeal to a Securities Appellate Tribunal having juris-
diction in the matter. 
2) Such appeal shall be filed within a period of 45 days from the date on which a copy of the order made by the Board 
is received and it shall be in such form and be accompanied by such fee as may be prescribed. 
3) However, the Tribunal may entertain an appeal after the expiry of the said period if it is satisfied that there was 
sufficient cause for not filing it within the said period. 
4) The Tribunal may, after giving the parties an opportunity of being heard, pass such orders as it thinks fit, confirm-
ing, modifying or setting aside the order appealed against. 
Further Appeal to the Supreme Court: 
1) Sec. 15Z of the SEBI Act, 1992 provides that any person aggrieved by any decision or order of the Securities Appel-
late Tribunal may file an appeal to the Supreme Court within 60 days from the date of communication of the decision 
or order to him on any question of fact or law arising out of such order. 
2) The Supreme Court may, if it is satisfied that the appellant was prevented by sufficient cause from filing the appeal 
within the said period, allow it to be filed within a further period not exceeding 60 days. 
Answer: 
Hence, Mr. clever may prefer appeal to SAT. 

 

Prohibit a company from issuing prospectus / cease and desist order 
N06: State the circumstances under which Securities and Exchange Board of India may exercise the following pow-
ers: 
(a) Prohibit a company from issuing prospectus, any offer document or advertisement soliciting money from public 
for the issue of securities. 
(b) Pass cease and desist order in respect of any listed company. 
(c) Explain the remedies available under Securities and Exchange Board of India Act, 1992 to companies aggrieved 
by the above orders of SEBI. 

Ans: 
Provision: [Relevant section 11A, 11D, 15T & 15Z of the SEBI Act, 1992 is as follows] 
(a) Regulation and Prohibition on issue of Prospectus (Section 11A): 
Without prejudice to the provisions of the Companies Act, 2013 the Board may, for the protection of investors,— 
1) Specify, by regulations— 

c. the matters relating to issue of capital, transfer of securities and other matters incidental thereto; and 
d. the manner in which such matters shall be disclosed by the companies; 

2. by general or special orders— 
c. prohibit any company from issuing of prospectus, any offer document, or advertisement soliciting money 

from the public for the issue of securities; 
d. specify the conditions subject to which the prospectus, such offer document or advertisement, if not prohib-

ited, may be issued. 
Without prejudice to the provisions of section 21 of the Securities Contracts (Regulation) Act, 1956 (42 of 1956), the 
Board may specify the requirements for listing and transfer of securities and other matters incidental thereto. 
(b) Cease Desist Proceeding (Section 11D): 
If the Board finds, after causing an inquiry to be made, that any person has violated, or is likely to violate, any provi-
sions of this Act, or any rules or regulations made there under, it may pass an order requiring such person to cease 
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and desist from committing or causing such violation:  
Provided that the Board shall not pass such order in respect of any listed public company or a public company which 
intends to get its securities listed on any recognized stock exchange unless the Board has reasonable grounds to be-
lieve that such company has indulged in insider trading or market manipulation. 
(c) Remedies against SEBI order  
1) Appeal to SAT: 
Any person aggrieved,— 

a) by an order of the Board made, on and after the commencement of the Securities Laws (Second Amend-
ment) Act, 1999, under this Act, or the rules or regulations made there-under; or 

b) by an order made by an adjudicating officer under this Act, may prefer an appeal to a Securities Appellate 
Tribunal having jurisdiction in the matter. 

Every appeal shall be filed within a period of 45 days from the date on which a copy of the order made by the Board 
or the Adjudicating Officer, as the case may be, is received by him and it shall be in such form and be accompanied by 
such fee as may be prescribed. 
The Securities Appellate Tribunal may entertain an appeal after the expiry of the said period of forty-five days if it is 
satisfied that there was sufficient cause for not filing it within that period. 
On receipt of an appeal, the Securities Appellate Tribunal may, after giving the parties to the appeal, an opportunity 
of being heard, pass such orders thereon as it thinks fit, confirming, modifying or setting aside the order appealed 
against. [Sec 15T] 
2) Further Appeal to the Supreme Court: 
Any person aggrieved by any decision or order of the Securities Appellate Tribunal may file an appeal to the Supreme 
Court within 60 days from the date of communication of the decision or order of the Securities Appellate Tribunal to 
him on any question of law arising out of such order. 
The Supreme Court may, if it is satisfied that the applicant was prevented by sufficient cause from filing the appeal 
within the said period, allow it to be filed within a further period not exceeding 60 days. [Sec 15Z] 
 

M10: Examining the provisions of the Securities and Exchange Board of India Act, 1992, state the penalties to 
which the following shall be subject to: 
(a) In case of default committed by a registered stock broker, in payment of amount due to an investor. 
(b) In case of a registered broker communicating some unpublished price sensitive information to a person on his 
request. 
(c) What factors shall the adjudicating officer take into account while adjudging the quantum of penalty under the 
Act? 

Ans: 
Provision: [Relevant section 15F, 15G & 15J of the SEBI Act, 1992 is as follows] 
(a) Penalty for default in case of stock brokers (Section 15F) 
A registered stock broker is liable to penalty under section 15F in respect of certain defaults. Accordingly, if a stock 
broker - 
1) fails to issue contract notes in the form and in the manner specified by the stock exchange of which such broker is 
a member, he shall be liable to a penalty which shall not be less than Rs.1 lakh but which may extend to 5 times the 
amount for which the contract note was required to be issued by that broker; 
2) fails to deliver any security or fails to make payment of the amount due to the investor in the manner and within 
the period specified in the regulations, he shall be liable to a penalty which shall not be less than Rs. 1 lakh but which 
may extend to Rs. 1 lakh for each day during which such failure continues subject to a maximum of Rs. 1 crore; 
3) charges an amount of brokerage which is in excess of the brokerage specified in the regulations, he shall be liable 
to a penalty which shall not be less than Rs. 1 lakh but which may extend to 5 times the amount of brokerage. 
(b) Penalty for insider trading (Section 15G) 
For the following defaults, an insider shall be liable to a penalty which shall not be less than Rs. 10 lakh but which 
may extend to Rs. 25 crore or 3 times the amount of profits made out of insider trading, whichever is higher: 
1) Where he deals in securities of a body corporate listed on any stock exchange, either on his own behalf or on be-
half of any other person, on the basis of any unpublished price sensitive information. 
2) Where he communicates any unpublished price sensitive information to any person, with or without his request 
for such information except as required in the ordinary course of business or under any law. 
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3) Where he counsels, or procures for any other person to deal in any securities of any body corporate on the basis of 
unpublished price sensitive information 
(c) Factors to be taken into account by the adjudicating officer (Section 15J): 
While adjudging the quantum of penalty under Section 15J, the adjudicating officer shall have due regard to the fol-
lowing factors, namely: 
1) the amount of disproportionate gain or unfair advantage, wherever quantifiable, made as a result, of the default; 
2) the amount of loss caused to an investor or group of investors as a result of the default; 
3) the repetitive nature of the default. 
 

Nov. 15: Mr. S, a member of MN Ltd., obtained an order from the Securities and Exchange Board of India (SEBI) 
against the company. But the company failed to redress the grievance of Mr. S within the time fixed. Consequent-
ly, SEBI imposed penalty on the company. The company, however, did not pay the penalty also. State how the 
penalty can be recovered from the company?  

Ans: 
Provision: [Relevant section 28A of the SEBI Act, 1992 is as follows] 
Recovery of Penalty: 
As per Sec. 28A of the SEBI Act, 1992, if a person fails to pay the penalty imposed by the adjudicating officer or fails 
to comply with any direction of the Board for refund of monies or fails to comply with a direction of disgorgement 
order issued under section 11B or fails to pay any fees due to the Board, the Recovery Officer may draw up under his 
signature a statement /certificate in the specified form specifying the amount due from the person and shall proceed 
to recover from such person the amount specified in the certificate by one or more of the following modes, namely: 
a) attachment and sale of the person’s movable property; 
b) attachment of the person's bank accounts; 
c) attachment and sale of the person's immovable property; 
d) arrest of the person and his detention in prison; 
e) appointing a receiver for the management of the person’s movable and immovable properties. 
The Recovery Officer shall be empowered to seek the assistance of the local district administration while exercising 
the powers. 
 

Nov. 18: Mr. Ravi Failed to pay the penalty imposed by the Adjudicating Officer for an offence committed under 
Securities and Exchange Board of India Act, 1992. After the penalty has become due, Mr. Ravi, otherwise than for 
adequate consideration, transferred his residential property to his sister and the fixed deposits with Banks in fa-
vour of his minor son. The minor son has become major and deposits continue to be held by his son. 
With reference to the provisions of SEBI Act, 1992 discuss, 
(i)Whether the residential property and fixed deposits with Banks can be attached by the Recovery Officer for the 
purpose of recovering the penalty? 
(ii) Whether the Recovery Officer can seek assistance of local district administration for attaching the property?  

Ans: 
Provision: [Relevant section 28A of the SEBI Act, 1992 is as follows] 
Recovery of Penalty: 
1) As per Sec. 28A of the SEBI Act, 1992, if a person fails to pay the penalty imposed by the adjudicating officer, the 
Recovery Officer may draw up under his signature a statement/certificate in the specified form specifying the 
amount due from the person and shall proceed to recover from such person the amount specified in the certificate 
by a number of modes including therein is the 
a) attachment and sale of the person’s movable property; 
b) attachment of the person’s bank accounts; 
c) attachment and sale of the person’s immovable property; 
d) arrest of the person and his detention in prison; 
e) appointing a receiver for the management of the person’s movable and immovable properties. 
2) Further, section 28A provides that the Recovery Officer shall be empowered to seek the assistance of the local dis-
trict administration while exercising his power. 
Explanation & Answer:: The given case is discussed as follows: 
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i) Mr. Ravi has failed to penalty imposed by the Adjudicating Officer. So, the penalties may be recovered by the Re-
covery Officer in accordance with the provisions contained in section 28A. 
The Recovery Officer is empowered to attach and sell the residential property which was transferred by Mr. Ravi in 
the name of his sister, since such transfer was made for inadequate consideration, and section 28A empowers the 
Recovery Officer to recover the penalty by way of attachment and sale of the person’s immovable property. 
Further, the Recovery Officer is empowered to attach the fixed deposits with banks which were transferred by Mr. 
Ravi in the name of his son, since such transfer was made for inadequate consideration, and section 28A empowers 
the Recovery Officer to recover the penalty by way of attachment and sale of the person's bank accounts. 
ii) The Recovery Officer is empowered to seek the assistance of the local district administration so as to enable him to 
recover the penalty in accordance with the provisions of section 284 
 

Listing Obligation & Disclosure Requirement Regulation, 2015 (LODR) 
MTP-Aug. 18: List the common obligations of listed entities assigned under the SEBI (LODR) Regulations, 2015. 

Ans. 
Provision: [Relevant Regulation 5, 6 & 7 of SEBI (LODR) Regulations, 2015 is as follows] 
Common obligations of listed entities assigned under the SEBI (LODR) Regulations, 2015: 
1) General obligation of compliance (Regulation 5) 
The listed entity shall ensure that key managerial personnel, directors, promoters or any other person dealing with 
the listed entity, complies with responsibilities or obligations, if any, assigned to them under these regulations. 
2) Compliance Officer and his Obligations (Regulation 6) 
A listed entity shall appoint a qualified Company Secretary as the Compliance Officer. The compliance officer of the 
listed entity shall be responsible for- 
i) ensuring conformity with the regulatory provisions applicable to the listed entity in letter and spirit. 
ii) co-ordination with and reporting to the Board, recognised stock exchange(s) and depositories with respect to 
compliance with rules, regulations and other directives of these authorities in manner as specified from time to time. 
iii) ensuring that the correct procedures have been followed that would result in the correctness, authenticity and 
comprehensiveness of the information, statements and reports filed by the listed entity under these regulations. 
iv) monitoring email address of grievance redressal division as designated by the listed entity for the purpose of reg-
istering complaints by investors. 
3) Share Transfer Agent (Regulation 7) 
The listed entity shall appoint a share transfer agent or manage the share transfer facility in house. 

 

Compliances to be ensured under SEBI (LODR) Regulations, 2015  
List the quarterly compliances for a listed entity under the SEBI (Listing Obligations and Disclosure Requirements) 
Regulations, 2015? 

Ans. 
Provision: [Relevant Regulation 13, 27, 31 & 33 of SEBI (LODR) Regulations, 2015 is as follows] 
Quarterly compliances for a listed entity under the SEBI (LODR) Regulations, 2015: 
1) Grievance Redressal Mechanism - Reg. 13(3): The listed entity shall file with the recognized stock exchange(s) on a 
quarterly basis, within 21 days from the end of each quarter, a statement giving the number of investor complaints 
pending at the beginning of the quarter, those received during the quarter, disposed of during the quarter and those 
remaining unresolved at the end of the quarter. 
2) Other Corporate Governance Requirements - Reg. 27(2): The listed entity shall submit quarterly compliance re-
port on corporate governance in the format as specified by the Board from time to time to the recognized stock ex-
change(s), within 15 days from close of quarter. 
3) Holding of Specified Securities and Shareholding Pattern - Reg. 31(1): The listed entity shall submit to the stock 
exchange a statement showing holding of securities and shareholding pattern separately for each class of securities, 
in the format specified by the Board from time to time within the following timelines: 
a) 1 day prior to listing of its securities on the stock exchange(s); 
b) On a quarterly basis, within 21 days from the end of each quarter; and 
c) Within 10 days of any capital restructuring of the listed entity resulting in a change exceeding 2% of the total paid-
up share capital. 
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4) Statement of Deviation - Reg. 32(1): The listed entity shall submit to the stock exchange the following state-
ment(s) on a quarterly basis for public issue, rights issue, preferential issue etc.: 
a) indicating deviations, if any, in the use of proceeds from the objects stated in the offer document or explanatory 
statement to the notice for the general meeting, as applicable; 
b) Indicating category wise variation (capital expenditure, sales and marketing, working capital etc.) between pro-
jected utilization of funds made by it in its offer document or explanatory statement to the notice for the general 
meeting, as applicable and the actual utilization of funds. 
Such statement(s) shall be continued to be given till such time the issue proceeds have been fully utilised or the pur-
pose for which these proceeds were raised has been achieved. 
5) Financial Results - Reg. 33(3): The listed entity shall submit quarterly and year-to-date standalone financial results 
to the stock exchange within 45 days of end of each quarter, other than the last quarter. 
 

Corporate Governance  
State the main features of the Qualified and Independent Audit Committee set up under regulation 18 of SEBI 
(LODR) Regulations, 2015. 

Ans. 
Provision: [Relevant Regulation 18 of SEBI (LODR) Regulations, 2015 is as follows] 
Features of Qualified and Independent Audit Committee as per Regulation 18 of SEBI (LODR) Regulations, 2015: 
1) The audit committee shall have minimum 3 directors as members. Two-thirds of the members of audit committee 
shall be independent directors. 
2) All members of audit committee shall be financially literate and at least one member shall have accounting or re-
lated financial management expertise. 
3) The Chairperson of the Audit Committee shall be an independent director. 
4) The Chairperson of the Audit Committee shall be present at AGM to answer shareholder queries. 
5) The audit committee at its discretion shall invite the finance director or head of the finance function, head of in-
ternal audit and a representative of the statutory auditor and any other such executives, to be present at the meet-
ings of the committee. 
6) The Company Secretary shall act as the secretary to the committee. 

 

Dishonest Limited, a company incorporated in India has six members in its Audit Committee. Due to recessionary 
conditions in India the revenue of the company is going down and there is slowdown in other activities of the 
company. Therefore, it was expected that there would not be significant work for members of the Audit Commit-
tee. Considering the overall recession in the company and the economy, the members of the Committee decided 
unanimously to meet once in a year only on March 31, 2018. They reviewed monthly information system of the 
Company and found no errors. As an auditor of Dishonest Limited Would you consider the decision taken by the 
Audit committee is in line with SEBI (LODR) Regulations, 2015? 

Ans. 
Provision: [Relevant Regulation 18 of SEBI (LODR) Regulations, 2015 is as follows] 
Validity of Audit committee decisions w.r.t. meetings and review area: 
Regulation 18 of SEBI (LODR) Regulations, 2015, among other things, requires the followings: 
1) The audit committee should meet at least 4 times in a year and not more than 120 days shall elapse between two 
meetings. 
2) Audit committee should mandatorily review certain areas like management discussion and analysis, statement of 
significant related party transactions, letters of internal control weaknesses, internal audit reports etc. 
Explanation & Answer: The given case is discussed as follows: 
a) In the present case, members of audit committee decided to meet only once in a year and review only the monthly 
information system which does not meet the requirement of regulation 18 of SEBI (LODR) Regulations, 2015 as stat-
ed above. 
b) Decision taken by audit committee to conduct meeting once in a year and review of only monthly information sys-
tem is not in line with the requirements of Regulation 18 of SEBI (LODR) Regulations, 2015. 
 

Write short notes on: Power of Audit Committee as stipulated under SEBI (Listing Obligations and Disclosure Re-
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quirements) Regulations, 2015. 

Ans. 
Power of Audit Committee: 
As per SEBI (LODR) Regulations, 2015, the audit committee may exercise following powers, in addition to others: 
1) To investigate any activity within its terms of reference. 
2) To seek information from any employee. 
3) To obtain outside legal or other professional advice. 
4) To secure attendance of outsiders with relevant expertise. 

 

M/s All-in-one limited is a large - sized listed Indian company with focus on design and delivery of custom made 
information Technology applications for various business entities in India and abroad. The management wants to 
know whether they are required to constitute Risk Management committee as per LODR, 2015 and if so, required, 
what should be its composition. Advise. 

Ans. 
Provision: [Relevant Regulation 21 of SEBI (LODR) Regulations, 2015 is as follows] 
Requirement and Composition of Risk Management Committee: 
As per Regulation 21 of SEBI (LODR) Regulations, 2015 requires the board of directors of companies to constitute a 
Risk Management Committee. 
Composition of Risk Management Committee: 
1) Mandatory constitution of Risk Management Committee by certain companies 
It shall be mandatory for a listed entity to constitute the Risk Management Committee only if it is covered within top 
500 listed entities, determined on the basis of market capitalisation, as at the end of the immediately previous finan-
cial year. 
2) Composition of the Risk Management Committee: 
i) Senior executives of the listed entity may be appointed as the members of the Risk Management Committee. How-
ever, the majority of members of the Risk Management Committee shall consist of members of the Board of direc-
tors. 
ii) Only a director of the listed entity can be appointed as the Chairperson of the Risk management committee. 
3) Role and responsibilities of the Risk Management Committee: 
i) The Board of directors of the listed entity shall define the role and responsibilities of the Risk Management Com-
mittee. 
ii) The Board of directors of the listed entity may delegate monitoring and reviewing of the risk management plan to 
the committee and such other functions as it may deem fit. Such function shall specifically cover cyber security. 
4) Meetings of the Committee: 
The risk management committee shall meet at least once in a year. 

 

MTP-March 18: M/s PQR Ltd., is a listed entity with its subsidiary, Twig Ltd. State the Corporate Governance re-
quirements with respect to the subsidiary of Listed Entity as per the SEBI (LODR) Regulations, 2015. 

Ans. 
Provision: [Relevant Regulation 24 of SEBI (LODR) Regulations, 2015 is as follows] 
Management of Subsidiary Companies: 
Regulation 24 of SEBI (LODR) Regulations, 2015 provide the following: 
1) At least one independent director on the board of the listed entity shall be a director on the board of an unlisted 
material subsidiary, incorporated in India. 
2) The audit committee of the listed entity shall also review the Financial Statement in particular, the investments 
made by the unlisted subsidiary. 
3) The minutes of the meetings of the board of the unlisted subsidiary shall be placed at the meeting of the board of 
directors of the listed entity. 
4) The management of the unlisted subsidiary shall periodically bring to the notice of the board of the listed entity, a 
statement of all significant transactions and arrangements entered into by the unlisted subsidiary. 
5) A listed entity shall not dispose of shares in its material subsidiary resulting in reduction of its shareholding to less 
than 50% or cease the exercise of control over the subsidiary without passing a special resolution in its General Meet-
ing except in cases where such divestment is made under a scheme of arrangement duly approved by a 
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Court/Tribunal. 
6) Selling, disposing and leasing of assets amounting to more than 20% of the assets of the material subsidiary on an 
aggregate basis during a financial year shall require prior approval of shareholders by way of special resolution, un-
less the sale/disposal/lease is made under a scheme of arrangement duly approved by a Court/Tribunal. 

 

RTP-Nov. 18: State the types and functions of the various committees constituted under the SEBI (LODR) Regula-
tions, 2015.  

Ans. 
Provision: [Relevant Regulation 18, 19, 20 & 21 of SEBI (LODR) Regulations, 2015 is as follows] 
Types & Functions of Various committees constituted under the SEBI (LODR) Regulations: 
1) Features of Qualified and Independent Audit Committee as per Regulation 18 of SEBI (LODR) Regulations, 2015: 
a) The audit committee shall have minimum 3 directors as members. 2/3rd of the members of audit committee shall 
be independent directors. 
b) All members of audit committee shall be financially literate and at least 1 member shall have accounting or related 
financial management expertise. 
c) The Chairperson of the Audit Committee shall be an independent director. 
d) The Chairperson of the Audit Committee shall be present at AGM to answer shareholder queries. 
e) The audit committee at its discretion shall invite the finance director or head of the finance function, head of in-
ternal audit and a representative of the statutory auditor and any other such executives, to be present at the meet-
ings of the committee. 
f) The Company Secretary shall act as the secretary to the committee. 
2) Nomination and Remuneration Committee (Regulation 19): 
The Board of directors shall constitute the nomination and remuneration committee as follows: 
a) The committee shall comprise of at least 3 directors; 
b) All directors of the committee shall be Non-Executive Directors; and 
c) At least 50% of the directors shall be independent directors. 
d) The Chairperson of the nomination and remuneration committee shall be an independent director. 
e) The chairperson of the listed entity, whether executive or non-executive, may be appointed as a member of the 
Nomination and Remuneration Committee and shall not chair such Committee. 
3) Stakeholders Relationship Committee (Regulation 20): 
The listed entity shall constitute a Stakeholders Relationship Committee to specifically look into the mechanism of 
redressal of grievances of shareholders, debenture holders and other security holders. 
a) The chairperson of this committee shall be a non-executive director. 
b) The Board of Directors shall decide other members of this committee. 
c) At least 3 directors, with at least one being an independent director, shall be members of the committee. 
4) Risk Management Committee: (Regulation 21) 
It shall be mandatory for a listed entity to constitute the Risk Management Committee only if it is covered within top 
500 listed entities, determined on the basis of market capitalisation, as at the end of the immediately previous finan-
cial year. 
a) Senior executives of the listed entity may be appointed as the members of the Risk Management Committee. 
However the majority of members of the Risk Management Committee shall consist of members of the Board of di-
rectors. 
b) Only a director of the listed entity can be appointed as the Chairperson of the Risk management committee. 
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Chapter 22: Securities Contract Regulation Act, 
1956 

Sec 2: Definitions 
RTP-May 18: A company Cookies Private Limited has two shareholders, Mr. Rock and Mr. Salt. Mr. Rock decides to 
sell his part of shares in Cookies Private Limited to another company, Crispy Private Limited for a specified mone-
tary consideration. How should Mr. Rock proceed to document the transaction so as to make it legally binding on 
both the parties?  

Ans: 
Requirement as to Share Purchase Agreement: 
A Share Purchase Agreement (commonly known as SPA) is an agreement that sets out the terms and conditions relat-
ing to the sale and purchase of shares in a company. Such an agreement principally outlines the following: 
As per the stated facts, Mr. Rock decides to sell his part of the share in other company. So, such an understanding of 
transfer of the shares of Cookies Private Limited held by Mr. Rock to Crispy Private Limited shall be recorded in Share 
Purchase Agreement (SPA), which is a legally binding contract, and lists down all the terms and conditions which are 
relevant to the sale of shares, such as –  

a) the exact description of shares, i.e. the number of shares, price per share, premium amount, if any; 
b) the conditions that must be satisfied before the sale takes place; 
c) the date on which the sale will be completed; 
d) the manner in which the transfer will be made; 
e) any indemnities or protections available to the parties; 
f) the representations and warranties made by either party; and 
g) the conditions upon which the agreement will terminate. 

 

RTP-M18: Mr. Vivaan is having 400 shares of M/s Travel Everywhere Limited and the current price of these shares 
in the market is INR 100. Vivaan’s goal is to sell these shares in 6 months’ time. However, he is worried that the 
price of these shares could fall considerably, by then. At the same time, Vivaan doesn’t want to sell off these 
shares today, as he conjectured that the share price might appreciate in the near future. How should Mr. Vivaan 
protect his security and reduce the risk of loss on the share price? 

Ans: 
Suggestive ways to protect the security and reduce the risk of loss on share price: 
Suggestive way to protect the security and reduce the risk of loss on share price is to opt for a ‘Option’ derivative 
contract. Options are contracts, through which a seller giver the buyer, a right, but not the obligation, to buy or sell a 
specified number of shares at a pre-determined price, within a set time period. These contracts are essentially deriv-
atives, since they derive their value from an underlying security on which the option is based. With options, one can 
tailor his position according to his own situation and stock market outlook. 
Explanation & Answer: 
In this case, Vivaan may opt for ‘Option’ derivative contract. However, it is not obligatory for him to hold the terms of 
the agreement, since he has an ‘option’ to exercise the contract. For example, if the current market price of the share 
is INR 100 and he buy an option to sell the shares to Mr. X at INR 200 after 3 month, so Vivaan bought a put option. 
Now, if after 3 months, the current price of the shares is INR 215, Mr. Vivaan may opt not to sell the shares to Mr. X 
and instead sell them in the market, thus making a profit of INR 115. Had the market price of the shares after 3 
months would have been INR 80, Mr. Vivaan would have obliged the option contract and sold those shares to Mr. X, 
thus making a profit, even though the current market price was below the contracted price. 
  

Section 2: Definitions 
M17: Mr. Veer a newly entered investor in the field of securities business seeks your advice on the investments to 
be made in securities of large Companies for long term purposes. With this object in view, he wants to know the 
meaning of the following terms commonly used in any stock exchange. 
(i) Derivative 
(ii) Option in securities 
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(iii) Spot delivery contract. 
Advise suitably. 

Or 
Explain the meaning of the following terms used in the Securities Contracts (Regulation) Act, 1956: (i) Option in 
Securities 
(ii) Spot delivery contract.  

Ans: 
Provision: [Relevant section 2 of SCRA, 1956 is as follows] 
Meaning of Terms: 
(i) Derivatives: Sec. 2(ac) of Securities Contracts (Regulation) Act, 1956 defines the term derivative so as to include: 
A) a security derived from a debt instrument, share, loan, whether secured or unsecured, risk instrument or contract 
for difference or any other form if security; 
B) a contract which derives its value from the prices, or index of prices, of underlying securities; 
C) Commodity derivatives; 
D) Such other instruments as may be declared by the Central Government to be derivatives. 
(ii) Option in Securities: Sec. 2(d) of Securities Contracts (Regulation) Act, 1956 defines the term Option in Securities 
so as to means a contract for the purchase or sale of a right to buy or sell, or a right to buy and sell, securities in fu-
ture, and includes a teji, a mandi, a teji mandi, a galli, a put, a call or a put and a call in securities. 
(iii) Spot Delivery contract: Sec. 2(i) of Securities Contracts (Regulation) Act, 1956 defines the term spot delivery con-
tract so as to mean a contract which provides for— 
a) Actual delivery of securities and the payment of a price therefor either on the same day as the date of the contract 
or on the next day, the actual period taken for the despatch of the securities or the remittance of money therefor 
through the post being excluded from the computation of the period aforesaid if the parties to the contract do not 
reside in the same town or locality; 
b) Transfer of securities by the depository from the account of a beneficial owner to the account of another benefi-
cial owner when such securities are dealt with by a depository. 
 
May 18: Explain the meaning of the term "Demutualisation" used under the Securities Contracts (Regulation) Act, 
1956.  
Ans: 
Provision: [Relevant section 2 of SCRA, 1956 is as follows] 
Meaning of Demutualisation: 

 Section 2 (ab) defines the term demutualisation as the segregation of ownership and management from the trad-
ing rights of the members of a recognised stock exchange in accordance with a scheme approved by the SEBI. 

 Demutualisation of stock exchanges was made mandatory by the Central Government in 2003, to end the bro-
ker’s control over the exchanges. Post that the access to trading became a matter of contract with the stock ex-
change, wherein the dealers were just operating as users or participants. The stock exchanges, which were previ-
ously operating as an unorganised sector, started acting a service provider to market intermediaries and listed 
companies, after adopting the scheme of demutualisation. 

 India’s two largest demutualised stock exchanges are the National Stock Exchange and Bombay Stock Exchange. 
Its shareholders are largely the state-owned banks. 

 

Sec 28: Non Applicability of the Act: 
N04: The Rural Electrification Corporation, New Delhi issued 6 years bonds to public directly and not through any 
Stock Exchange. Whether the Rural Electrification Corporation can do so? Is it not a violation of Securities Con-
tracts (Regulation) Act, 1956? 

Ans: 
Provision: [Relevant section 28 of SCRA, 1956 is as follows] 
The act does not apply to following persons or securities issue by them. 
a) The Reserve Bank of India 
b) The Government  
c) Any Local Authority 
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d) Any Corporation set up by special law 
e) Any person effecting any transaction with person referred to in all the clauses above. 
f) Any convertible bond or share warrant or any option or right in relation thereto, insofar as to entitles the person in 
whose favour any of the foregoing has been issued to obtain at his option from the company or other body corpo-
rate, issuing the same or from any of its shareholders or duly appointed agents shares of the company or other body 
corporate, whether by conversion of bond or warrant or otherwise, on the basis of the price agreed upon when the 
same was issued. 
g) Any class of contract exempted by CG by issuing a notification in official gazette. 
Explanation & Answer: 
In the given case, the New Delhi Rural Financial Corporation is a corporation established under a special statute en-
acted by competent legislature. Therefore, the said corporation need not require to seek permission of any stock Ex-
change for the said purpose because it is exempted from the requirement given in the legislation. 
 There is no violation of the provisions of the Securities Contracts (Regulation) Act, 1956 because the provi-
sions of Section 28 of the said act are not applicable to the said corporation. 

 

J09: Industrial Finance Corporation of India, established under the Industrial Finance Corporation Act, 1948 hav-
ing its registered office at Mumbai issued 8% Redeemable Bonds redeemable after 7 years. These bonds were 
issued directly to the members of the public and not through mechanism of Stock exchanges. 
You are required to state with reference to the provisions of Securities Contracts (Regulation) Act, 1956, whether 
such direct issue of bonds by the Industrial Finance Corporation of India is not violating the provisions of the said 
Act. 

Ans: 
Provision: [Relevant section 28 of SCRA, 1956 is as follows] 
The act does not apply to following persons or securities issue by them. 
a) The Reserve Bank of India 
b) The Government  
c) Any Local Authority 
d) Any Corporation set up by special law 
e) Any person effecting any transaction with person referred to in all the clauses above. 
f) Any convertible bond or share warrant or any option or right in relation thereto, insofar as to entitles the person in 
whose favour any of the foregoing has been issued to obtain at his option from the company or other body corpo-
rate, issuing the same or from any of its shareholders or duly appointed agents shares of the company or other body 
corporate, whether by conversion of bond or warrant or otherwise, on the basis of the price agreed upon when the 
same was issued. 
g) Any class of contract exempted by CG by issuing a notification in official gazette. 
Explanation & Answer : 
In the given case, Industrial Finance Corporation of India is a corporation set up under the Industrial Finance Corpora-
tion Act, 1948. i.e. under a special statue enacted by the Parliament Therefore, this Corporation does not need any 
permission from a Stock Exchange to issue any Bond or other securities. Accordingly, it has not violated the provi-
sions of the Securities Contracts (Regulation) Act, 1956. The nature and tenure of the Bonds are immaterial. 
 

N08: The Mewar Rural Financial Corporation, Udaipur, established under a special statute issued 5 years bonds to 
public directly and not through any Stock Exchange. Decide whether the said act of the Mewar Rural Financial Cor-
poration is in violation of the provisions of the Securities Contracts (Regulation) Act, 1956. 
Or 
Industrial Finance Corporation of India, established under the Industrial Finance Corporation Act, 1948 having its 
registered office at Mumbai issued 8% Redeemable Bonds redeemable after 7 years. These bonds were issued di-
rectly to the members of the public and not through mechanism of Stock exchanges. 
You are required to state with reference to the provisions of Securities Contracts (Regulation) Act, 1956, whether 
such direct issue of bonds by the Industrial Finance Corporation of India is not violating the provisions of the said 
Act 

Ans: 
Provision: [Relevant section 28 of SCRA, 1956 is as follows] 
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The act does not apply to following persons or securities issue by them. 
a) The Reserve Bank of India 
b) The Government  
c) Any Local Authority 
d) Any Corporation set up by special law 
e) Any person effecting any transaction with person referred to in all the clauses above. 
f) Any convertible bond or share warrant or any option or right in relation thereto, insofar as to entitles the person in 
whose favour any of the foregoing has been issued to obtain at his option from the company or other body corpo-
rate, issuing the same or from any of its shareholders or duly appointed agents shares of the company or other body 
corporate, whether by conversion of bond or warrant or otherwise, on the basis of the price agreed upon when the 
same was issued. 
g) Any class of contract exempted by CG by issuing a notification in official gazette. 
Explanation & Answer: 
In the instant case, financial institution is a corporation set up under a special statute enacted by the Parliament. 
Corporation does not need any permission from a Stock Exchange to issue any Bond or other securities. Accordingly, 
it has not violated the provisions of the Securities Contracts (Regulation) Act, 1956. The nature and tenure of the 
Bonds are immaterial. 
 

Sec 3-4: Recognition of Stock Exchanges 
M03: Rampur Stock Exchange wants to get itself recognized Explain : 
a) Who enjoys the power to recognize stock exchange? 
b) What information will have to be provided with the application for recognition ? 

Ans: 
Provision: [Relevant section 3 of SCRA, 1956 read with Rule 3, 4 & 5 of Securities Contract (Regulation) Rules, 1957 
are as follows] 
Any Stock Exchange desirous of being recognised may make an application to the Central Government (SEBI) in the 
prescribed. Application must be accompanied with Bye-Laws, Rules, and Regulations which must contain specific de-
tails on: 
(1) The governing body of Stock Exchange, its constitution and powers of management and manner in which its 

business is transacted. 
(2) Powers and duties of office bearers of the Stock Exchange. 
(3) Various classes of members, qualification for membership and the exclusion, suspension, expulsion and re-

admission, suspension, expulsion and readmission of members. 
(4) The procedure for registration of Partnerships as members to stock exchange in cases where the rules provide 

for such membership, and the nomination and appointment of authorised representatives and clerks. 
Securities Contract (Regulation) Rules, 1957 
Rule number 3, 4, & 5 states that the application shall be made as follows: 
1) The application shall be made in “Form-A”.  
2) The application shall be made with the fees of Rs. 500.  
3) The application shall be made with 4 copies of bye-laws of the stock exchange. 
4) The application shall be made with 4 copies of rules of the stock exchange. The rules shall contain the above stated 
matters. 
Explanation & Answer : 
In the given case, Rampur Stock Exchange has to make application to CG/SEBI along with the above mentioned in-
formation. 
 

2(aa) & 2(ab) & 4A & 4B: Corporatisation and Demutualisation of Stock Exchange 
Sec 15HA: If any person indulges in Fraudulent & Unfair Practice relating to Securities. 

N06: Explain the powers, which can be exercised by the Securities and Exchange Board of India under the Securi-
ties Contracts (Regulation) Act, 1956, while approving the schemes for corporatisation and demutualization sub-
mitted by recognized stock exchanges, so that there is segregation of ownership and management from the trad-
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ing rights of members of such stock exchanges. 

Ans: 
Provision: [Relevant section 4B of SCRA, 1956 is as follows] 
SEBI has been empowered to approve the scheme of corporatization and demutualization with or without modifica-
tion. SEBI can reject the proposed scheme if it is satisfied that it would not be in the interest of the trade and also in 
the public interest to approve the scheme. Besides these general powers, SEBI has got certain specific powers. SEBI, 
while approving the scheme, may, by an order in writing restrict 
(a) the voting rights of the shareholders who are also stock-brokers of the recognized stock exchange. 
(b) the right of shareholders in a stockbroker of the recognized stock exchange to appoint the representatives on 

the governing board of the stock exchange. 
(c) the maximum number of representatives of the stock-broker of the recognized stock exchange to be appointed 

on the governing board of the stock exchange shall not exceed 1/4th of the total strength of the governing body. 
On receipt of approval of scheme, stock exchange will issue shares to public within 12 months so that at least 51% 
equity shares are with public other than shareholders having trading rights. SEBI can extend the period upto another 

12 months. 
 
N11: The Securities and Exchange Board of India, for the purpose of corporatization and demutualization of a rec-
ognized stock exchange issued an order that at least fifty one per cent of its equity share capital shall be held, 
within twelve months, by the public other than shareholders having trading rights. Decide whether the said order 
of the Securities and Exchange Board of India is valid under the provisions of the Securities Contracts (Regulation) 
Act, 1956 including the time limit of twelve months as stated in the order.  

Ans: 
Provision: [Relevant section 4B of SCRA, 1956 is as follows] 
Corporatisation and demutualization: 
As per Sec. 4B of the Securities Contracts (Regulation) Act, 1956, every recognised stock exchange, in respect of 
which the scheme for corporatisation or demutualisation has been approved shall, either by fresh issue of equity 
shares to the public or in any other manner as may be specified by the regulations made by the SEBI, ensure that at 
least 51% of its equity share capital is held, within 12 months from the date of publication of the order, by the public 
other than shareholders having trading rights. 
However, the SEBI may, on sufficient cause being shown to it and in the public interest, extend the said period by 
another 12 months. 
Answer: 
Order issued by SEBI is valid. 
 

Referring to the provisions of the Securities Contracts (Regulation) Act, 1956: The C.G. has granted recognition to a 
Stock Exchange. To what conditions may such a recognition be subject to? 

Ans: 
Provision: [Relevant section 4 of SCRA, 1956 is as follows] 
Condition subject to which stock exchange is being recognized: 
As per Sec. 4(2) of the Securities Contracts (Regulation) Act, 1956, the conditions which the C.G. may prescribe for 
the grant of recognition to the stock exchanges may include, among other matters, conditions relating to: 
(i) the qualifications for membership of stock exchanges; 
(ii) the manner in which contracts shall be entered into and enforced as between members; 
(iii) the representation of the C.G. on each of the stock exchange by such number of persons not exceeding 3 as the 

C.G. may nominate in this behalf; and 
(iv) the maintenance of accounts of members and their audit by chartered accountants whenever such audit is re-

quired by the C.G. 
 

A stock exchange desirous of taking over another stock exchange, seeks your advice on corporatisation. Examining 
the provisions of the Securities Contracts (Regulation) Act, 1956 and the meaning of the terms ‘corporatisation’ 
and 'demutualisation', advise the stock exchange about the steps to be taken to give effect to the scheme of cor-
poratisation. 



Chap 22: SECURITIES CONTRACT REGULATION ACT, 1956 
 

© CA Darshan D. Khare 22.6 

Ans: 
Provision: [Relevant section 2 & 4B of SCRA, 1956 is as follows] 
1) Meaning of Corporatisation: As per Sec. 2 (aa) of the Securities Contracts (Regulation) Act, 1956, the term Corpo-
ratisation means the succession of a recognised stock exchange, being a body of individuals, or a society registered 
under the Societies Registration Act, 1860, by another stock exchange, being a company incorporated for the pur-
pose of assisting, regulating or controlling the business of buying, selling or dealing in securities carried on by such 
individuals or society. 
2) Meaning of Demutualisation: 

 Section 2 (ab) defines the term demutualisation as the segregation of ownership and management from the 
trading rights of the members of a recognised stock exchange in accordance with a scheme approved by the 
SEBI. 

 Demutualisation of stock exchanges was made mandatory by the Central Government in 2003, to end the 
broker’s control over the exchanges. Post that the access to trading became a matter of contract with the 
stock exchange, wherein the dealers were just operating as users or participants. The stock exchanges, which 
were previously operating as an unorganized sector, started acting a service provider to market intermediaries 
and listed companies, after adopting the scheme of demutualisation. 

 India’s two largest demutualised stock exchanges are the National Stock Exchange and Bombay Stock Ex-
change. Its shareholders are largely the state-owned banks. 

3) Steps to be taken to give effect to the scheme of corporatisation: 
Sec. 4B of the Securities Contracts (Regulation) Act, 1956 deals with the steps to be taken to give effect to the 
scheme of corporatisation. Accordingly, 
a) All recognised stock exchanges referred to in section 4A shall, within such time as may be specified by the SEBI, 
submit a scheme for corporatisation and demutualisation for its approval. 
b) On receipt of the scheme the SEBI may, after making such enquiry as may be necessary in this behalf approve the 
scheme with or without modification. 
c) The scheme so approved shall be published immediately by SEBI in the Official Gazette and the recognised stock 
exchange in such two daily newspapers circulating in India, as may be specified by the SEBI. 
d) Where the SEBI is satisfied that it would not be in the interest of the trade and also in the public interest to ap-
prove the scheme, it may, by an order, reject the scheme and such order of rejection shall be published by it in the 
Official Gazette: 
e) The SEBI may, while approving the scheme, by an order in writing, restrict— 

i) the voting rights of the shareholders who are also stock brokers of the recognised stock exchange; 
ii) the right of shareholders or a stock broker of the recognised stock exchange to appoint the representatives on 

the governing board of the stock exchange; 
iii) the maximum number of representatives of the stock brokers of the recognised stock exchange to be ap-

pointed on the governing board of the recognised stock exchange, which shall not exceed one-fourth of the 
total strength of the governing board. 

f) Every recognised stock exchange, in respect of which the scheme for corporatisation or demutualisation has been 
approved, shall, either by fresh issue of equity shares to the public or in any other manner as may be specified by the 
regulations made by the SEBI, ensure that at least 51% of its equity share capital is held, within 12 months from the 
date of publication of the order, by the public other than shareholders having trading rights. However the SEBI may, 
on sufficient cause being shown to it and in the public interest, extend the said period by another 12 months. 
 

Sec 5: Withdrawal of Recognition 
M05,M08: Working of City Stock Exchange Association Ltd. is not being carried on by its Governing Board in public 
interest. On receipt of representations from various Investors and Investor’s Association, the Central Government 
is thinking to withdraw the recognition granted to the said Stock Exchange. You are required to state the circum-
stances and procedure for withdrawal of such recognition as per the provisions of Securities Contracts (Regulation) 
Act, 1956 in this regard. Also state the effect of such withdrawal on the contracts outstanding on the date of with-
drawal. 

Ans: 
Provision: [Relevant section 5 of SCRA, 1956 is as follows] 
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1) If Central Government is of the opinion that recognition granted to an Exchange must be withdrawn in the interest 
of the trade or in the public interest, it may withdraw the recognition after serving due written notice on governing 
body of the Exchange. Withdrawal however will not affect validity of Contracts entered into before the date of with-
drawal notification. (Sub-section 1). The written notice shall be in Form C (Rule 13 of the Securities Contract (Regula-
tion) Rules, 1957) 
2) Sub-section 2 provides that, where the recognised stock exchange has not been corporatized or demutualized or it 
fails to submit the scheme referred to in sub-section (1) of section 4B within the specified time therefore or the 
scheme has been rejected by the Securities and Exchange Board of India under sub-section (5) of section 4B, the 
recognition granted to such stock exchange under section 4, shall, notwithstanding anything to the contrary con-
tained in this Act, stand withdrawn and the Central Government shall publish, by notification in the Official Gazette, 
such withdrawal of recognition. No such withdrawal shall affect the validity of any contract entered into or made be-
fore the date of the notification, and the Securities and Exchange Board of India may, after consultation with the 
stock exchange, make such provisions as it deems fit in the order rejecting the scheme published in the Official Ga-
zette under sub-section (5) of section 4B. 
Explanation & Answer: The given case is discussed as follows: 
a) Working of City Stock Exchange Association Ltd. is not being carried on by its Governing Board in public interest. 
On receipt of representations from various Investors and Investor’s Association, the Central Government is thinking 
to withdraw the recognition granted to the said Stock Exchange.  
b) In the given case, the procedure for withdrawal of recognition of City Stock Exchange Association Ltd. will be as 
stated above. 
 

N10: The Central Govt. has formed its opinion on certain grounds that the recognition granted to a Stock-Exchange 
be withdrawn. Examining the provisions of the Securities (Contracts) Regulation Act, 1956, explain the procedure 
that must be followed by the Central Govt. to give effect to the above. Also state whether any such withdrawal of 
recognition shall affect the validity of the contracts already entered into by Stock-Exchange, before withdrawal of 
recognition. 

Ans: 
Provision: [Relevant section 5 of SCRA, 1956 is as follows] 
1) If Central Government is of the opinion that recognition granted to an Exchange must be withdrawn in the interest 
of the trade or in the public interest, it may withdraw the recognition after serving due written notice on governing 
body of the Exchange. Withdrawal however will not affect validity of Contracts entered into before the date of with-
drawal notification. (Sub-section 1). The written notice shall be in Form C (Rule 13 of the Securities Contract (Regula-
tion) Rules, 1957) 
2) Sub-section 2 provides that, where the recognised stock exchange has not been corporatized or demutualized or it 
fails to submit the scheme referred to in sub-section (1) of section 4B within the specified time therefore or the 
scheme has been rejected by the Securities and Exchange Board of India under sub-section (5) of section 4B, the 
recognition granted to such stock exchange under section 4, shall, notwithstanding anything to the contrary con-
tained in this Act, stand withdrawn and the Central Government shall publish, by notification in the Official Gazette, 
such withdrawal of recognition. No such withdrawal shall affect the validity of any contract entered into or made be-
fore the date of the notification, and the Securities and Exchange Board of India may, after consultation with the 
stock exchange, make such provisions as it deems fit in the order rejecting the scheme published in the Official Ga-
zette under sub-section (5) of section 4B. 
Answer: 
In the given case, the procedure for withdrawal of recognition of Stock Exchanges will be as stated above. 
 

Qualifications for membership of a recognised stock exchange (Rule 8 of Securities Con-
tracts (Regulation) Rules, 1957) 

MTP-Mar.18: Ms. Ashmita D’Souza recently graduated from National Law School, Bangalore and made her parents 
proud. While working on one of her assignments, she got really interested in knowing about the securities and 
gained expertise in the day-to-day working of financial markets. Meanwhile, her father got a wonderful opportuni-
ty at work to move to Germany and the whole family is very excited to make the move and settle there. Ashmita, 
along with her family applied for residence there and also gained the citizenship of Germany. She got married to a 
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German, named Vincent, and they both came to India to start a career. After working with Ashmita on a couple of 
assignments, Vincent got interested to become a member of the Chennai Stock Exchange, Chennai. Discuss, 
whether Vincent or Ashmita can become a member of the stock exchange, stating the provisions of Securities Con-
tract Regulations in India.  

Ans: 
Provision: [Relevant Rule 8 of the Securities Contract (Regulations) Rules, 1957 is as follows] 
Membership of recognised stock exchange: 
1) Rule 8 of the Securities Contract (Regulations) Rules, 1957 details the qualifications for becoming the member of a 
recognised stock exchange. No person shall be eligible to be elected as a member if he/she is not a citizen of India. 
2) Rule 8(3) prescribes that the persons that can be admitted as the members of the recognised stock exchange and 
mentions that no person who is a member at the time of application for recognition or subsequently admitted as a 
member if he ceases to be a citizen of India. 
Answer: 
a) Ashmita cannot become the member of the Chennai Stock Exchange since she ceased to be a citizen of India, as 
she has gained the citizenship of Germany. 
b) Mr. Vincent cannot be elected as the member of the recognised stock exchange since he is not a citizen of India. 
c) However, the governing body of the Chennai Stock Exchange may take the prior approval of SEBI, in case they are 
interested in electing Vincent as a member of the stock exchange. 
 

MTP- Aug.18: Mr. G applied to be appointed as a member in the place of his brother Mr. Kumar, who was financial 
analyst (who met with an accident) in Bombay stock exchange. Governing body of the Stock exchange finds him to 
be eligible as member, considering him a close relative of Mr. Kumar. Rather experience and knowledge of Mr. G 
was not in alliance with the required skill for the conduct of business in securities. Determine the validity as to the 
appointment of the Mr. G in the Stock exchange with the reference to the provisions of the SCRA, 1956.  

Ans: 
Provision: [Relevant Rule 8 of the Securities Contract (Regulations) Rules, 1957 is as follows] 
Membership of recognised stock exchange: 
1) Rule 8 of the Securities Contracts (Regulation) Rules, 1957 details the qualifications for becoming the member of a 
recognised stock exchange. 

 As per Rule 8, no person eligible for admission as a member under Rule 8(1) shall be admitted as a member un-
less he succeeds to the established business of a deceased or retiring member who is his father, uncle, brother or 
any other person who is, in the opinion of the governing body, a close relative. 

 It is also provided that the rules of the stock exchange may authorise the governing body to waive compliance 
with any of the foregoing conditions if the person seeking admission is in respect of means, position, integrity, 
knowledge and experience of business in securities, considered by the governing body to be otherwise qualified 
for membership. 

Answer: 
Though Mr. G was brother of Mr. Kumar, but was not eligible due to lack of his experience and knowledge in the 
business of securities. 
 

Sec 6: Power of Central Government to call for Information 
Stock Exchange has not maintained proper books - SEBI is authorised to make inquiry 

N07: KYC a recognised Stock Exchange has not maintained proper books of account of the stock exchange, on the 
ground that such books of account are not essential. A compliant in this regard was made to SEBI who appointed 
Mr. E, an expert to make an enquiry. Explain whether SEBI is authorised to make inquiry and take action against 
the stock exchange. 

Ans: 
Provision: [Relevant section 6 of SCRA, 1956 is as follows] 
1) Every recognized stock exchange should furnish periodical returns to SEBI in the pre-scribed format. These Returns 
contain information on current affairs of the Exchange including volume and value of transactions, short deliveries, 
and important decisions taken by Board etc. 
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2) Every Stock Exchange has to maintain books of accounts for a period of 5 years and these books may be inspected 
by SEBI at any point of time. 
3) SEBI may by order in writing call for information or explanation relating to affairs of an Exchange or its member. 
SEBI also has the power to appoint one or more inquiry officers who may submit their report to SEBI. 
4) Every Director, Manager, Secretary or officer of the Exchange; every member of such stock exchange; if the mem-
ber of the stock exchange is a firm, every partner, manager, secretary or other officer of the firm and every other 
person or body of persons who has had dealings in the course of business with any of the persons mentioned above 
whether directly or indirectly, is bound to provide information to Enquiry officer or SEBI representative who are look-
ing into the affairs of the Exchange. 
5) SEBI carries out regular inspection of all Exchanges at periodical intervals. Apart from this if market condition war-
rants it carries out special investigation into the affairs of the Exchanges. 
 

M13: The Securities and Exchange Board of India received serious complaints against Mr. Satyanarayan, a member 
of Mavli Stock Exchange. State as to what powers can be exercised by the Securities and Exchange Board of India 
to make enquiries and to take action in this matter, under the provisions of the Securities Contracts (Regulation) 
Act, 1956?  

Ans: 
Provision: [Relevant section 6 of SCRA, 1956 is as follows] 
Powers of SEBI to make inquiries and to take action: 
As per Sec. 6(3) of Securities Contracts (Regulation) Act, 1956, SEBI, if it is satisfied that it is in the interest of the 
trade or in the public interest so to do, may, by order in writing: 
1) call upon a recognised stock exchange or any member thereof to furnish in writing such information or explanation 
relating to the affairs of the stock exchange or of the members in relation to the stock exchanges as SEBI may re-
quire; or 
2) appoint one or more persons to make an inquiry in relation to the affair of the governing body of a stock exchange 
and submit a report of the result of such inquiry to SEBI within specified time or in relation to the affairs of any of the 
members of a stock exchange, direct the governing body to make the inquiry and submit its report to SEBI. 
Explanation & Answer: The given case is discussed as follows: 
a) The Securities and Exchange Board of India received serious complaints against Mr. Satyanarayan, a member of 
Mavli Stock Exchange.  
b) In case of adverse findings, SEBI can direct Mavli Stock Exchange to take disciplinary action against Mr. Satyana-
rayan, such as fine, expulsion from membership, suspension from membership for a specified period and any other 
penalty of a like nature not involving the payment of money. 
 

M18, RTP-N18: In public interest, HEM Stock Exchange Limited was issued an order by the Stock Exchange Board of 
India to produce certain information and explanation relating to its operation in writing. The management of the 
stock exchange were reluctant to part with such information with SEBI and approached you to seek your advice in 
the following matters: 
(i) Duty of HEM Stock Exchange Limited to furnish periodic returns to SEBI; 
(ii) Power of SEBI to ask for the information asked as stated above, over and above the periodic returns; 
(iii) Period for which the Stock Exchange is required to maintain the books of account which may be inspected by 
SEBI; 
(iv) Duty of the Stock Exchange and the persons dealing with the stock exchange with regard to the information 
sought for by SEBI. 
Advise them referring to the relevant provisions of the Securities Contracts (Regulation) Act, 1956. 
 

Ans: 
Provision: [Relevant section 6 of SCRA, 1956 is as follows] 
(i) Duty of HEM Stock Exchange Limited to furnish periodic returns to SEBI 
As per section 6, every recognised stock exchange shall furnish to SEBI such periodical returns relating to its affairs as 
may be prescribed. 
As per Rule 17A, every recognised stock exchange shall furnish to SEBI periodical returns relating to- 
(a) The official rates for the securities enlisted thereon; 
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(b) The number of shares delivered through the clearing house; 
(c) The making-up prices; 
(d) The clearing house programmes; 
(e) The number of securities listed and de-listed during the previous 3 months: 
(f) The number of securities brought on or removed from the forward list during the previous 3 months; 
(g) Any other matter as may be specified by SEBI. 
Thus, HEM Stock Exchange Limited is required to furnish the periodical returns to SEBI Containing the abovemen-
tioned 
(ii) Power of SEBI to ask for the information, over and above the periodic returns 
As per section 6, SEBI has the power to call upon a recognised stock exchange or any member thereof to furnish in 
writing such information or explanation relating to the affairs of the stock exchange or of the member in relation to 
the stock exchange as SEBI may require. SEBI can call the information or explanation provided it is satisfied that it is 
in the interest of trade or public interest to do so. Thus SEBI is empowered to call upon HEM Stock Exchange to fur-
nish information and explanations in accordance with above provisions. 
(iii) Period for which the Stock Exchange is required to maintain the books of accounts which may be inspected by 
SEBI 
As per section 6, every recognised stock exchange shall maintain such books of account and other documents as the 
Central Government may prescribe. For this purpose, the Central Government shall consult the stock exchange con-
cerned and give due consideration to the interest of the trade and public interest. Such books of account and other 
documents shall be preserved for such periods, not exceeding 5 years, as the Central Government may prescribe. 
Such books of account and other documents may be inspected by SEBI at all reasonable times. No notice of inspec-
tion is required to be given to the stock exchange. Also, SEBI is not required to disclose the reasons or purpose of 
such inspection 
(iv) Duty of the Stock Exchange and the persons dealing with the stock exchange with regard to the information 
sought tor by SEBI 
As per section 6, where an inquiry has been undertaken in relation to the affairs of a recognised stock exchange or 
the affairs of any of its members, the following persons shall be bound to produce all such books of account, and 
other documents in his custody or power relating to or having a bearing on the subject-matter of such inquiry and 
also to furnish any such statement or information relating thereto as may be required of him 
(a) Every director, manager, secretary or other officer of such stock exchange. 
(b) Every member of such stock exchange. 
(c) If the member of the stock exchange is a firm, every partner, manager, secretary or other officer of the firm. 
(d) Every other person or body of persons who has had dealings in the course of business with any of the persons 
mentioned in clauses (a), (b) and (c), whether directly or indirectly. 
 

Sec 7A: Rules Restricting Voting Rights 
M04,M08: The governing body of City Stock Exchange Association Ltd. is desirous of putting various re-
strictions on voting rights of its members to be exercised in a meeting and on their right to appoint 
proxy. You are required to state whether the same is permissible. Also state the role of Central Govern-
ment in this respect. 

Ans. 
Provision: [Relevant section 7A of SCRA, 1956 is as follows] 
A recognized Stock Exchange is empowered to amend rules to provide for all or any of the following matters: 
1) Restriction of voting rights to members only in respect of any matter placed before the stock exchange at any 
meeting. 
2) Regulation of voting rights by specifying that each member is entitled to one vote only irrespective of number of 
shares held. 
3) Restriction on right of member to appoint another person as his proxy to attend and vote at a meeting of the stock 
exchange. 
4) Such incidental, consequential and supplementary matters as may be necessary to give effect to any of the above 
matters. 
Currently all exchanges provide for one member one vote. Only member can be appointed as proxy. Any amendment 
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should be duly approved by Central Government and such amendment becomes effective only after such approval. 
Explanation & Answer: The given case is discussed as follows: 
The governing body of City Stock Exchange Association Ltd. is desirous of putting various restrictions on voting rights 
of its members to be exercised in a meeting and on their right to appoint proxy. In the given case, the role of the Cen-
tral Government in respect of the restriction placed by the stock exchange as stated above is as follows: 
a) Approval of the proposed changes by the stock exchange. 
b) Publishing the same in the Official Gazette. 

c) To make such modification in the proposed changes as it deems fit. 
 

Restriction on Proxy to vote in meeting 
N07: PQR Ltd. is holding 33% of the paid up equity capital of Koya Stock Exchange. The company appoints 
MNL Ltd. as its proxy who is not a member of the Koya Stock Exchange, to attend the vote at the meeting 
of the stock exchange. Examine whether the Koya Stock Exchange can restrict the appointment of MNL 
Ltd. as proxy for PQR Ltd. and further restrict, the voting rights of PQR Ltd. in the Koya Stock Exchange. 

Ans: 
Provision: [Relevant section 7A of SCRA, 1956 is as follows] 
A recognized Stock Exchange is empowered to amend rules to provide for all or any of the following matters: 
1) Restriction of voting rights to members only in respect of any matter placed before the stock exchange at any 
meeting. 
2) Regulation of voting rights by specifying that each member is entitled to one vote only irrespective of number of 
shares held. 
3) Restriction on right of member to appoint another person as his proxy to attend and vote at a meeting of the stock 
exchange. 
4) Such incidental, consequential and supplementary matters as may be necessary to give effect to any of the above 
matters. 
Currently all exchanges provide for one member one vote. Only member can be appointed as proxy. Any amendment 
should be duly approved by Central Government and such amendment becomes effective only after such approval. 
Explanation & Answer: The given case is discussed as follows: 
a) In the given case, as such Koya Stock Exchange can restrict the appointment of MNL Ltd., as proxy, if rules of the 
exchange so provide. If it is not so provided, rules may be amended and after getting approval of the Central Gov-
ernment regarding amendment, it can restrict appointment of proxies. 
b) Koya Stock Exchange can also restrict the voting rights of PQR Ltd. if rules of the exchange so provide. If it is not so 
provided, rules may be amended and after getting approval of Central Government regarding amendment, it can re-
strict the voting rights of PQR Ltd appointment of proxies. 
 

Members should appoint only other members as their proxies - condition 
N10: Examine with reference to the provisions of the Securities Contracts (Regulation) Act, 1956 whether it is pos-
sible for City Stock Exchange Limited, a company incorporated under the Companies Act, 1956 and a recognized 
Stock Exchange, to insist that its members should appoint only other members as their proxies to attend and vote 
at the meeting of the Stock Exchange. 

Ans. 
Provision: [Relevant section 7A of SCRA, 1956 is as follows] 
A recognized Stock Exchange is empowered to amend rules to provide for all or any of the following matters: 
1) Restriction of voting rights to members only in respect of any matter placed before the stock exchange at any 
meeting. 
2) Regulation of voting rights by specifying that each member is entitled to one vote only irrespective of number of 
shares held. 
3) Restriction on right of member to appoint another person as his proxy to attend and vote at a meeting of the stock 
exchange. 
4) Such incidental, consequential and supplementary matters as may be necessary to give effect to any of the above 
matters. 
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Currently all exchanges provide for one member one vote. Only member can be appointed as proxy. Any amendment 
should be duly approved by Central Government and such amendment becomes effective only after such approval. 
Explanation & Answer: The given case is discussed as follows: 
In the given case, though City Stock Exchange Ltd. is a company; it is possible to provide for restriction relating to ap-
pointment of proxies taking advantage of Section 7A of SCRA, 1956. 
 

N10 & MTP – Oct.18: PQR Ltd. is holding 33% of the paid-up equity capital of Koya Stock Exchange. The company 
appoints MNL Ltd. as its proxy who is not a member of the Koya Stock Exchange, to attend and vote at the meeting 
of the stock exchange. Examine whether the Koya Stock Exchange can restrict the appointment of MNL Ltd. as 
proxy for PQR Ltd. and further restrict, the voting rights of PQR Ltd. in the Koya Stock Exchange.  
Or 
Examine with reference to the provisions of the Securities Contracts (Regulation) Act, 1956 whether it is possible 
for City Stock Exchange Limited, a company incorporated under the Companies Act, 1956 and a recognized Stock 
Exchange, to insist that its members should appoint only other members as their proxies to attend and vote at the 
meeting of the Stock Exchange. 

Ans. 
Provision: [Relevant section 7A of SCRA, 1956 is as follows] 
A recognized Stock Exchange is empowered to amend rules to provide for all or any of the following matters: 
1) Restriction of voting rights to members only in respect of any matter placed before the stock exchange at any 
meeting. 
2) Regulation of voting rights by specifying that each member is entitled to one vote only irrespective of number of 
shares held. 
3) Restriction on right of member to appoint another person as his proxy to attend and vote at a meeting of the stock 
exchange. 
4) Such incidental, consequential and supplementary matters as may be necessary to give effect to any of the above 
matters. 
Currently all exchanges provide for one member one vote. Only member can be appointed as proxy. Any amendment 
should be duly approved by Central Government and such amendment becomes effective only after such approval. 
Explanation & Answer: The given case is discussed as follows: 
a) PQR Ltd. is holding 33% of the paid-up equity capital of Koya Stock Exchange. The company appoints MNL Ltd. as 
its proxy who is not a member of the Koya Stock Exchange, to attend and vote at the meeting of the stock exchange. 
b) Koya Stock Exchange can restrict the appointment of MNL Ltd., as proxy and can also restrict the voting rights of 
PQR Ltd. if rules of the exchange so provide. If it is not so provided, rules may be amended and after getting approval 
of the C.G. regarding amendment, these rights can be exercised. 
 

Sec 8: Power of C.G. to make or amend the Rules of a Stock Exchange  
N03,M07: SEBI is of the opinion that in the interest of investors it is desirable to amend the rules of XYZ Stock Ex-
change prohibiting the appointment of the broker–member as President of the stock exchange. Explain with refer-
ence to the provisions of the Securities Contracts (Regulation) Act, 1956 whether it is possible for SEBI to amend 
the rules of the Stock Exchange, if the rules are not amended by the exchange. 

Ans: 
Provision: [Relevant section 8 & 3(2) of SCRA, 1956 is as follows] 
1) The Central Government after consultation with Stock Exchange may by order in writing direct Stock Exchange/s to 
make or amend rules within 2 months from the date of such order.  
2) If an Exchange fails to comply with order, Central Government on its own may make or amend the rules. 
3) If any recognized stock exchange fails or neglects to comply with any order made by SEBI/CG within 2 months, SEBI 
may itself make the rules made, either in the form prepared in the order or with such modifications thereof as may 
be agreed to between the stock exchange and SEBI.  
4) The amended rules should be published in the Gazette of India and also in the Official Gazette of the State in which 
the principal office of the recognized stock exchange is situated.  
5) After such publication, the rules will be valid, as if they had been made or amended by the stock exchange itself. 
6) One of the matters specified in section 3(2) is the governing body of stock exchange, its constitution and powers of 
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management and the manner in which its business is to be transacted. 
Explanation & Answer: The given case is discussed as follows: 
a) SEBI is of the opinion that in the interest of investors it is desirable to amend the rules of XYZ Stock Exchange pro-
hibiting the appointment of the broker–member as President of the stock exchange. 
b) In the given case, SEBI can issue directions to the recognized stock exchange to amend the rules and if the said 
stock exchange does not take steps for amending the rules, SEBI may amend the rules on its own by following the 
procedure laid down in section 8. 
 

Sec 8A: Clearing Corporation  
M06,N08: The Executive Committee of a recognized Stock Exchange desires to transfer certain duties and functions 
of a clearing house to a recently set up Clearing Corporation, incorporated as a company under the Companies Act, 
1956. Examining the provisions of the Securities Contracts (Regulation) Act, 1956: 
(i) State the purpose for which such transfer of duties and functions can be made to Clearing Corporation. 
(ii) What is the procedure to be adopted for such transfer of duties and functions?  

Ans. 
Provision: [Relevant section 8A of SCRA, 1956 is as follows] 
(i) Purposes of clearing corporation: 
A recognised stock exchange may, with the prior approval of the Securities and Exchange Board of India, transfer the 
duties and functions of a clearing house to a clearing corporation, being a company incorporated under the Compa-
nies Act, 1956, for the purpose of – 
a) The periodical settlement of contracts and differences thereunder; 
b) The delivery of, and payment for, securities; 
c) Any other matter incidental to, or connected with, such transfer. [Sub-section (1)]  
(ii) Procedure for transfer of duties and functions to clearing corporation: 
A recognised stock exchange may transfer the duties and functions of clearing house to a clearing corporation. The 
procedure for such transfer is as follows: 
a) The stock exchange shall obtain the prior approval of SEBI. 
b) Every clearing corporation shall make bye-laws and submit the same to SEBI for its approval. 
c)  SEBI may grant approval to the bye-lows submitted to it by the clearing corporation. 
d) SEBI shall not grant such approval, unless it is satisfied that such approval is in the interest of the trade and also in 
the public interest. 
The provisions of Sections 4, 5, 6, 7. 8, 9, 10, 11 and 12 shall, as far as may be, apply to a clearing corporation as they 
apply in relation to a recognised stock exchange. 
 

N10: The management of Rampur Stock Exchange desires to transfer its duties and functions to a clearing corpora-
tion. Advise the management of the said stock exchange about the extent of control which may be exercised by 
the clearing corporation tinder the Securities Contracts (Regulation) Act, 1956. 

Ans: 
Provision: [Relevant section 8A of SCRA, 1956 is as follows] 
(i) Purposes of clearing corporation: 
A recognised stock exchange may, with the prior approval of the Securities and Exchange Board of India, transfer the 
duties and functions of a clearing house to a clearing corporation, being a company incorporated under the Compa-
nies Act, 1956, for the purpose of – 
a) The periodical settlement of contracts and differences thereunder; 
b) The delivery of, and payment for, securities; 
c) Any other matter incidental to, or connected with, such transfer. [Sub-section (1)]  
(ii) Procedure for transfer of duties and functions to clearing corporation: 
A recognised stock exchange may transfer the duties and functions of clearing house to a clearing corporation. The 
procedure for such transfer is as follows: 
a) The stock exchange shall obtain the prior approval of SEBI. 
b) Every clearing corporation shall make bye-laws and submit the same to SEBI for its approval. 
c)  SEBI may grant approval to the bye-lows submitted to it by the clearing corporation. 
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d) SEBI shall not grant such approval, unless it is satisfied that such approval is in the interest of the trade and also in 
the public interest. 
The provisions of Sections 4, 5, 6, 7. 8, 9, 10, 11 and 12 shall, as far as may be, apply to a clearing corporation as they 
apply in relation to a recognised stock exchange. 
 

Sec 9: Power to recognised Stock Exchanges to Make Bye-Laws 
M04: Securities and Exchange Board of India received serious complaints against the Affairs of a Member of a 
Stock Exchange. Explain the powers of SEBI under Securities Contracts (Regulation) Act, 1956 to make enquiries 
and to take action, if necessary, against the member of a Stock Exchange. 

Ans: 
Provision: [Relevant section 6 & 9(3) of SCRA, 1956 is as follows] 
1) Every recognized stock exchange should furnish periodical returns to SEBI in the prescribed format. These Returns 
contain information on current affairs of the Exchange including volume and value of transactions, short deliveries, 
and important decisions taken by Board etc. 
2) Every Stock Exchange has to maintain books of accounts for a period of 5 years and these books may be inspected 
by SEBI at any point of time. 
3) SEBI may by order in writing call for information or explanation relating to affairs of an Exchange or its member. 
SEBI also has the power to appoint one or more inquiry officers who may submit their report to SEBI. 
4) Every Director, Manager, Secretary or officer of the Exchange; every member of such stock exchange; if the mem-
ber of the stock exchange is a firm, every partner, manager, secretary or other officer of the firm and every other 
person or body of persons who has had dealings in the course of business with any of the persons mentioned above 
whether directly or indirectly, is bound to provide information to Enquiry officer or SEBI representative who are look-
ing into the affairs of the Exchange. 
5) SEBI carries out regular inspection of all Exchanges at periodical intervals. Apart from this if market condition war-
rants it carries out special investigation into the affairs of the Exchanges. 
[Sec 9(3)]  The bye-laws made under this section may: 

(a) specify the bye-laws, the contravention of which shall make a contract entered into otherwise than in accord-
ance with the bye-laws void under sub- section (1) of section 14; 

(b) provide that the contravention of any of the bye-laws shall render the member concerned liable to one or 
more of the following punishments, namely: 

(i) fine 
(ii) expulsion from membership 
(iii) suspension from membership for a specified period 
(iv) any other penalty of a like nature not involving the payment of money 

Answer: 
In the given case, Stock Exchange is under obligation to take the action as directed. 
 

N13: A recognized stock exchange proposes to make bye-laws for the regulation and control of contracts relating 
to the purchase and sale of securities. State the legal requirements under the Securities Contracts (Regulation) Act, 
1956 to give effect to the proposal. Explain the powers of the Securities and Exchange Board of India to amend the 
bye-laws of a recognized stock exchange. 

Ans: 
Provision: [Relevant section 9 & 10 of SCRA, 1956 is as follows] 
1) Power of Stock Exchange to make bye-laws: 
a) Sec. 9 of the Securities (Contracts) Regulation Act, 1956 provides the provisions relating to powers of recognised 
stock exchange to make bye-laws. Accordingly, any recognized stock exchange may make bye-laws for the regulation 
and control of contracts relating to the purchase and sale of securities subject to the previous approval of the SEBI. 
The bye-laws made under this section may 

(i) specify the bye-laws, the contravention of which shall make a contract void and 
(ii) provide that the contravention of any of the bye-laws shall render the member concerned liable to 

punishments, namely, fine or expulsion from membership or suspension from membership or any other pen-
alty of a like nature not involving the payment of money. 
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b) Any bye-laws made under this section shall be subject to such conditions in regard to previous publication as may 
be prescribed, and, when approved by the SEBI, shall be published in the Gazette of India and also in the Official Ga-
zette of the State in which the principal office of the recognized stock exchange is situated, and shall have effect as 
from the date of its publication in the Gazette of India. 
c) If the SEBI is satisfied, in any case, that in the interest of the trade or in the public interest any bye-laws should be 
made immediately, it may, by order in writing specifying the reasons therefore, dispense with the condition of previ-
ous publication. 
2) Power of SEBI to amend bye-laws: 
Section 10 of the Securities Contracts (Regulation) Act, 1956 empowers the SEBI to amend bye-laws of a recognized 
stock exchange. Accordingly, 
a) SEBI may either on a request in writing received by it in this behalf from the governing body of a recognised stock 
exchange or on its own motion amend any bye-laws made by such stock exchange. SEBI will have to be satisfied, af-
ter consultation with the governing body of the stock exchange that it is necessary or expedient to amend the bye-
laws and record its reasons also. 
b) Amended bye-laws should be published in the Gazette of India and also in the Official Gazette of the State in which 
the principal office of the stock exchange is situated. 
c) If the stock exchange has any objection to the amendments made by the SEBI, it may, within 2 months apply to the 

SEBI for revision. 
 

 Sec 11: Superseding of Stock Exchange 
N05,M07: Describe the provisions of the Securities Contracts (Regulation) Act, 1956 regarding the powers of the 
Central Government to supersede the Governing Body of a recognised Stock Exchange and the consequences of 
such supersession. 

Ans: 
Provision: [Relevant section 11 of SCRA, 1956 is as follows] 
1) Where the Central Government is of opinion that the governing body of any recognized stock exchange should be 
superseded, then notwithstanding anything contained in any other law for the time being in force, the Central Gov-
ernment may serve on the governing body a written notice that the Central Government is considering the superses-
sion of the governing body for the reasons specified in the notice. After giving an opportunity to the governing body 
of such Stock Exchange to be heard in the matter, the Central Government may, by notification in the Official Ga-
zette, declare the governing body of such Stock Exchange to be superseded. 
2) The Central Government may appoint any person or persons to exercise and perform all the powers and duties of 
the governing body. If more than one person is so appointed, one of them may be the Chairman and another as the 
Vice-Chairman. Such person or persons shall hold office for such period as may be specified in the Notification and 
the Central Government may vary such period by way of another Notification. 
Explanation & Answer: 
On the publication of the notification in the Official Gazette, following are the consequences: 
(a) The members of the governing body of such Stock Exchange cease to hold office as such members on and from 

the date of notification. 
(b) The person or persons appointed by the Central Government may exercise and perform all the powers and du-

ties of the governing body which has been so superseded. 
The property of the Stock Exchange as deemed necessary and so specified in writing by such person or persons 
to carry on the business of the Stock Exchange shall vest in such person or persons. 

 

Sec. 12A: Power to issue directions 
N16: RSE Stock Exchange Limited, a recognised stock exchange is involved in trading of shares of Son Limited. The 
SEBI on receiving a complaint from a group of investors enquired and found that trading of shares of Son Limited is 
being conducted in a manner detrimental to the interest of the general investors. In order to curb the same, the 
SEBI wants to issue some directions to RSE Stock Exchange Limited. Referring to the provisions of the Securities 
Contracts (Regulation) Act, 1956, discuss whether the SEBI has power to issue such directions. Can such directions 
be given to an individual who made some profit in any transaction in contravention of any provision of the Securi-
ties Contracts (Regulation) Act, 1956, or regulations made thereunder?  
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Ans: 
Provision: [Relevant section 12A of SCRA, 1956 is as follows] 
Power to issue directions 
As per Sec. 12A of the Securities Contract (Regulation) Act, 1956, where the SEBI is satisfied after an inquiry, that it is 
necessary - 
a) in the interest of investors, or orderly development of securities market; or 
b) to prevent the affairs of any recognised stock exchange, or, clearing corporation, or such other agency or person, 

providing trading or clearing or settlement facility in respect of securities, being conducted in a manner detri-
mental to the interests of investors or securities market; or 

c) to secure the proper management of any such stock exchange or clearing corporation or agency or person, re-
ferred to in clause (b), it may issue such directions, - 
(i) to any stock exchange or clearing corporation or agency or person referred to in clause (b) or any person or 

class of persons associated with the securities market; or 
(ii) to any company whose securities are listed or proposed to be listed in a recognised stock exchange, as may be 

appropriate in the interests of investors in securities and the securities market. 
Answer:  
SEBI may issue such direction to RSE Stock Exchange Ltd. 
Explanation given in the section clarifies that power to issue directions under Sec. 12A shall include and always be 
deemed to have been included the power to direct any person, who made profit or averted loss by indulging in any 
transaction or activity in contravention of the provisions of this Act or regulations made thereunder, to disgorge an 
amount equivalent to the wrongful gain made or loss averted by such contravention. 
So, accordingly the directions can be given to an individual who had made some profit in any transaction in contra-
vention of any provision of the Securities Contracts (Regulation) Act, 1956. 
 

Sec 13A: Establishment of Additional Trading floor 
N09: N02,N05: Answer the following: 
(i) Delhi Stock Exchange wants to establish additional Trading Floor. Explain briefly the meaning and procedure for 
establishing additional Trading Floor. 
(ii) Complaints of unethical practices have been received against members of the Governing Body of a Recognised 
Stock Exchange. Examine whether the Government has any power to take action against the Governing Body of 
the said exchange.: 

Ans: 
Provision: [Relevant section 13A & 11 of SCRA, 1956 is as follows] 
1) According to Section 13A, a Stock Exchange may establish additional trading floor with the prior approval of the 
Securities Exchange Board of India in accordance with the terms and conditions stipulated by the said Board. 
2) For the purpose of this section ‘Additional Trading Floor’ means a trading ring or trading facility offered by a rec-
ognized stock exchange outside its area of operation to enable the investor to buy and sell securities through such 
trading floor under the regulatory frame work of that Stock Exchange. 
3) Central Government are vested with power to supersede the Board of Stock Exchange after serving on governing 
body a notice in writing and after giving opportunity to the governing Board to be heard in the matter. Central Gov-
ernment may by notification in Official Gazette declare governing board of an Exchange as superseded and may ap-
point person/s to perform and exercise all powers of Board. 
Explanation & Answer: 
In the given case: 
(i) Delhi Stock Exchange has to follow above stated procedure to establish additional Trading Floor. 
(ii) The Government has above stated powers to take action against the Governing Body of the said exchange. 

 

N10: The governing body of Jaipur Stock Exchange desires to establish an additional trading floor at Bikaner. Ad-
vise, whether- additional trading floor can be established by the said stock exchange under the provisions of the 
Securities Contracts (Regulation) Act, 1956. 

Ans: 
Provision: [Relevant section 13A of SCRA, 1956 is as follows] 



Chap 22: SECURITIES CONTRACT REGULATION ACT, 1956 

© CA Darshan D. Khare 1.17 22.1 

1) According to Section 13A, a Stock Exchange may establish additional trading floor with the prior approval of the 
Securities Exchange Board of India in accordance with the terms and conditions stipulated by the said Board. 
2) For the purpose of this section ‘Additional Trading Floor’ means a trading ring or trading facility offered by a rec-
ognized stock exchange outside its area of operation to enable the investor to buy and sell securities through such 
trading floor under the regulatory frame work of that Stock Exchange. 
Explanation & Answer: 
The governing body of Jaipur Stock Exchange desires to establish an additional trading floor at Bikaner. Jaipur Stock 
Exchange has to follow above stated procedure to establish additional Trading Floor at Bikaner. 
 

Sec 15: Members not to act as Principals 
M03, MTP-April 18: M/s AB & Company, a member of a recognised stock exchange proposes to buy and sell shares 
of a particular company on behalf of investors as well as on their own account. They seek your advice as to re-
strictions, if any, under Securities Contracts (Regulation) Act, 1956 for dealing in securities on their own account. 
Advise.  

Or 
M/s Ganesham & Company is a member of recognized stock exchange. Nova Crafts Export Limited desires that 
shares of the company may be bought and sold by M/s Ganesham & Company on their own as well as on behalf of 
the investors. 
Advise M/s Ganesham & company whether they can do so under the provisions of the Securities Contracts (Regu-
lation) Act, 1956. (May 11 (5 Marks}) 

Ans : 
Provision: [Relevant section 15 of SCRA, 1956 is as follows] 
1) As per section 15 of the Securities Contract (Regulation) Act, 1956, no member of a recognised stock exchange 
shall enter into any contract as a principal with any person, other than a member of a recognised stock exchange, 
unless he has secured the consent or authority of such person and discloses the same in the note, memorandum or 
agreement of sale or purchase that he is acting as a principal. 
2) However, where the member has secured the consent or authority of such person, otherwise than in writing, he 
shall secure written confirmation by such person or such consent or authority within 3 days from the date of con-
tract. 
3) Further, no such written consent or authority of such person shall be necessary for closing out any outstanding 
contract entered into by such persons in accordance with the bye-laws, if the member discloses in the note, memo-
randum or Agreement of sale or purchase in respect of such closing out that he is acting as a principal. 
Answer: 
Member of a recognised stock exchange may buy and sell shares on their own account after complying with the re-

quirements of Sec. 15. 
 

Restrictions for dealing in securities on their own count 
J09: M/s Goyanka & Company, which is a member of a recognised stock exchange desire to buy and sell shares of 
Crossroads Company Limited on their own count as well as on behalf of investors. Advise M/s Goyanka & Compa-
ny whether there are any restrictions for dealing in securities on their own count under the provisions of the Secu-
rities Contracts (Regulation) Act, 1956. 

Ans : 
Provision: [Relevant section 15 of SCRA, 1956 is as follows] 
Members of Stock Exchange normally carry out transactions on behalf of investor and hence, principal agent rela-
tionship exists. Member can enter into transaction as principal with another member of the Exchange only. If he de-
sires to enter into contract as principal with a nonmember then he has to get written consent from such person to 
act as principal. Contract note should indicate that member is acting as Principal.  
Where the member has secured the consent of such person otherwise than in writing he shall secure written confir-
mation by such person or such consent within three days from the date of the contract. 
‘Spot delivery’ contracts would be outside the previous of this section. 
Explanation & Answer : 
In the given case, M/s Goyanka & Company., stock broker must bear in mind the above restrictions while entering 
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into any transaction as principal with a nonmember. 

M11: M/s Ganesham & Company is a member of recognized stock exchange. Nova Crafts Export Limited desires 
that shares of the company may be bought and sold by M/s Ganesham & Company on their own as well as on be-
half of the investors.  
Advise M/s Ganesham & company whether they can do so under the provisions of the Securities Contracts (Regu-
lation) Act, 1956. 

Ans : 
Provision : [Relevant section 15 of SCRA, 1956 is as follows] 
Members of Stock Exchange normally carry out transactions on behalf of investor and hence, principal agent rela-
tionship exists. Member can enter into transaction as principal with another member of the Exchange only. If he de-
sires to enter into contract as principal with a non-member then he has to get written consent from such person to 
act as principal. Contract note should indicate that member is acting as Principal.  
Where the member has secured the consent of such person otherwise than in writing he shall secure written confir-
mation by such person or such consent within three days from the date of the contract. 
‘Spot delivery’ contracts would be outside the previous of this section. 
Explanation & Answer: 
In the given case, M/s Ganesham & Company., stock broker must bear in mind the above restrictions while entering 
into any transaction as principal with a non-member. 
 

Sec 21-22F: Listing of Securities 
N12: N02: The application filed by M/s XYZ Ltd. for the listing of its securities has been rejected by the 
Mumbai Stock Exchange. Advise the company regarding the steps it can take against the rejection. 
Ans: 
Provision: [Relevant section 21A of SCRA, 1956 is as follows]  
Reasons for Delisting: 
SEBI may delist the securities on any grounds prescribed under this Act. 
Conditions for Delisting: 
1. Record the reason in writing. 
2. Reasonable opportunity of being heard shall be given to the company. 
Appeal by Company against the Order of Delisting: 
1. Appeal to Securities Appellate Tribunal. 
2. Within 15 days of order of RSE to delist the securities. 
3. Securities Appellate Tribunal may condone the delay in filing appeal not above 1 month on reasonable ground or 

cause is shown. 
Proceedings by SAT: 
1. Opportunity of being heard to Stock Exchange. 
2. Securities Appellate Tribunal may set aside or vary or confirm the order of Stock Exchange. 
3. Copies of order of Securities Appellate Tribunal shall be given to the parties to appeal. 

The Stock Exchange shall comply with the order of Securities Appellate Tribunal 
Explanation & Answer : 
In the given case, XYZ Ltd. Company may make an appeal to the Securities Appellate Tribunal against the delisting 
within fifteen days or such extended period not exceeding one month after showing sufficient cause of not filing 
within fifteen days. 
 

M05: Delhi Stock Exchange has refused to grant listing of the shares of ABC Limited but the Exchange has not dis-
closed any reason therefore. The company wants to challenge the decision of the Stock Exchange in the Civil Court. 
Advise the company pursuant to relevant provisions of the Securities Contracts (Regulation) Act, 1956. 

Ans: 
Provision: [Relevant section 21A of SCRA, 1956 is as follows] 
Reasons for Delisting: 
SEBI may delist the securities on any grounds prescribed under this Act. 
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Conditions for Delisting: 
1. Record the reason in writing. 
2. Reasonable opportunity of being heard shall be given to the company. 
Appeal by Company against the Order of Delisting: 
4. Appeal to Securities Appellate Tribunal. 
5. Within 15 days of order of RSE to delist the securities. 
6. Securities Appellate Tribunal may condone the delay in filing appeal not above 1 month on reasonable ground or 

cause is shown. 
Proceedings by SAT: 
4. Opportunity of being heard to Stock Exchange. 
5. Securities Appellate Tribunal may set aside or vary or confirm the order of Stock Exchange. 
6. Copies of order of Securities Appellate Tribunal shall be given to the parties to appeal. 
7. The Stock Exchange shall comply with the order of Securities Appellate Tribunal. 

Explanation & Answer: 
In the given case, Delhi Stock Exchange may make an appeal to the Securities Appellate Tribunal against the delisting 
within fifteen days or such extended period not exceeding one month after showing sufficient cause of not filing 
within 15 days. 
 

N06: The shares of MLM Ltd. were listed in Cochin Stock Exchange. The stock exchange delists the shares of the 
company. The aggrieved company approaches you to know the remedy available to the company. Give your sug-
gestion to the company keeping in view the provision of the Securities Contracts (Regulation) Act, 1956. 

Ans : 
Provision : [Relevant section 21A of SCRA, 1956 is as follows] 
Reasons for Delisting: 
SEBI may delist the securities on any grounds prescribed under this Act. 
Conditions for Delisting: 
1. Record the reason in writing. 
2. Reasonable opportunity of being heard shall be given to the company. 
Appeal by Company against the Order of Delisting: 
1. Appeal to Securities Appellate Tribunal. 
2. Within 15 days of order of RSE to delist the securities. 
3. Securities Appellate Tribunal may condone the delay in filing appeal not above 1 month on reasonable ground or 

cause is shown. 
Proceedings by SAT: 
1. Opportunity of being heard to Stock Exchange. 
2. Securities Appellate Tribunal may set aside or vary or confirm the order of Stock Exchange. 
3. Copies of order of Securities Appellate Tribunal shall be given to the parties to appeal. 
4. The Stock Exchange shall comply with the order of Securities Appellate Tribunal. 

Explanation & Answer: 
In the given case, the company may make an appeal to the Securities Appellate Tribunal against the delisting within 
fifteen days or such extended period not exceeding one month after showing sufficient cause of not filing within 15 
days. 
 

M10: Answer the following 
(a) MNC Limited whose shares are listed on recognized Stock Exchange, are delisted by the Stock Exchange. The 
company seeks your advise on the remedies available to the company against the order of the Stock Exchange. 
Referring to the provisions of the Securities Contracts (Regulation) Act, 1956, advise the company. 

Ans: 
Provision: [Relevant section 21A, 12 & 4(2) of SCRA, 1956 is as follows] 
Delisting of Securities: 
Sec. 21A of the Securities Contracts (Regulation) Act, 1956 describes the provisions regarding delisting of securities 
by a recognised stock exchange. Accordingly, 
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1) A recognised stock exchange may delist the securities, after recording the reasons therefore, from any recognised 
stock exchange on any of the ground or grounds as may be prescribed under this Act. 
2) The securities of a company shall not be delisted unless the company concerned has been given a reasonable op-
portunity of being heard. 
3) A listed company or an aggrieved investor may file an appeal before the Securities Appellate Tribunal against the 
decision of the recognised stock exchange within 15 days from the date of the decision and the provisions of sections 
22B to 22E of this Act, shall apply, as far as may be, to such appeals. 
4) Securities Appellate Tribunal may, if it is satisfied that the company was prevented by sufficient cause from filing 
the appeal within the said period, allow it to be filed within a further period not exceeding one month. 
Answer:  
MNC Ltd. may lodge appeal with Securities Appellate Tribunal within 15 days.  
 

M12: DVJ Ltd, a company incorporated under the Companies Act, 1956 applies to Bombay Stock Exchange for list-
ing of its shares. The Stock Exchange refuses to grant listing without assigning any reasons for refusal. Company 
seeks your advice on the options available to it against the Stock Exchange and wants to move the Court. Examin-
ing the provisions of the Securities Contracts (Regulation) Act, 1956, advise the company. 

Ans: 
Provision: [Relevant section 21A of SCRA, 1956 is as follows] 
Reasons for Delisting: 
SEBI may delist the securities on any grounds prescribed under this Act. 
Conditions for Delisting: 
1. Record the reason in writing. 
2. Reasonable opportunity of being heard shall be given to the company. 
Appeal by Company against the Order of Delisting: 
1. Appeal to Securities Appellate Tribunal. 
2. Within 15 days of order of RSE to delist the securities. 
3. Securities Appellate Tribunal may condone the delay in filing appeal not above 1 month on reasonable ground or 

cause is shown. 
Proceedings by SAT: 
1. Opportunity of being heard to Stock Exchange. 
2. Securities Appellate Tribunal may set aside or vary or confirm the order of Stock Exchange. 
3. Copies of order of Securities Appellate Tribunal shall be given to the parties to appeal. 
4. The Stock Exchange shall comply with the order of Securities Appellate Tribunal. 

Explanation & Answer: 
In the given case, DVJ Ltd. may make an appeal to the Securities Appellate Tribunal against the delisting within fifteen 
days or such extended period not exceeding 1 month after showing sufficient cause of not filing within 15 days. 
 

M18: Securities of Herbal Products Limited were listed in Madras Stock Exchange, which is a recognized stock ex-
change. The company has incurred losses during the preceding three consecutive years and it has also negative net 
worth. On having such information, Madras Stock Exchange decided to delist the securities of the company. 
Decide the validity of the decision and explain the provisions of Securities Contract (Regulation) Act, 1956 along 
with the grounds made under the Securities Contracts (Regulation) Rules regarding delisting of securities.  

Ans: 
Provision: [Relevant section 21A of SCRA, 1956 & Rule 21 of Securities Contract (Regulation) Rules, 1957 is as follows] 
Delisting of Securities: 
1) As per Section 21A of Securities Contract (Regulation) Act, 1956, a recognised stock exchange may delist the secu-
rities, after recording the reasons therefore, on any of the ground as may be prescribed. However, securities shall not 
be delisted unless the company concerned has been given a reasonable opportunity of being heard. 
2) As per Rule 21 of Securities Contract (Regulation) Rules, 1957, a recognized stock exchange may, delist any securi-
ties listed thereon on any of the following grounds: 

a) the company has incurred losses during the preceding 3 consecutive years and it has negative net worth; 
b) trading in the securities of the company has remained suspended for a period of more than 6 months; 
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c) the securities of the company have remained infrequently traded during the preceding 3 years; 
d) the company or any of its promoters or any of its director has been convicted for failure to comply with any 

of the provisions of the Act or the SEBI Act, 1992 or the Depositories Act, 1996 or rules, regulations, agree-
ments made thereunder, as the case may be and awarded a penalty of not less than Rs. 1 Cr. or imprison-
ment of not less than 3 years; 

e) the addresses of the company or any of its promoter or any of its directors, are not known or false addresses 
have been furnished or the company has changed its registered office in contravention of the provisions of 
the Companies Act; or 

f) shareholding of the company held by the public has come below the minimum level applicable to the com-
pany as per the listing agreement under the Act and the company has failed to raise public holding to the re-
quired level within the time specified by the recognized stock exchange. 

Conclusion:  
In the present case, Madras Stock Exchange decided to list the securities of Herbal Products Limited on the ground 
that the company has incurred losses during the preceding three consecutive years and it has also negative net 
worth. 
Madras Stock Exchange can delist the securities after providing a reasonable opportunity of being heard to the com-
pany. 
 

Upon complaints been received by SEBI, regarding the listed securities of Blue Rock Limited at the Guwahati Stock 
Exchange, SEBI has passed an order to delist the securities of the company from the said stock exchange. Blue Rock 
Limited is aggrieved by the order of the SEBI. Advise the company on the further step that the company can take 
against the order of SEBI to delist the securities.Ans: 

Ans. 
Provision: [Relevant section 23L of SCRA, 1956 is as follows] 
Appeal to Securities Appellate Tribunal (SAT) 
1) As per Sec. 23L of the Securities Contracts (Regulation) Act, 1956, any person aggrieved, by the order or decision of 
the recognized stock exchange or the adjudicating officer or any order made by the SEBI, may prefer an appeal be-
fore the SAT. 
2) Appeal shall be filed within a period of 45 days from the date on which a copy of the order or decision is received 
by the appellant. The SAT may entertain an appeal after the expiry of the said period of 45 days if it is satisfied that 
there was sufficient cause for not filing it within that period. 
3) On receipt of an appeal, the SAT may, after giving the parties to the appeal, an opportunity of being heard, pass 
such orders thereon as it thinks fit, confirming, modifying or setting aside the order appealed against. 
4) The SAT shall send a copy of every order made by it to the parties to the appeal and to the concerned adjudicating 
officer. 
Answer: 
Blue Rock Ltd. may prefer appeal with Securities Appellate Tribunal within 45 days. 
 

M16: XYZ, a recognized stock exchange fails to comply with certain directions issued by the SEBI and the adjudicat-
ing officer initiated proceedings for the purpose of imposing penalty. The stock exchange seeks your advice 
whether it is possible to go for settlement of the proceedings. Advise explaining the relevant provisions of the Se-
curities Contracts (Regulation) Act, 1956?  

Ans: 
Provision: [Relevant section 21JA of SCRA, 1956 is as follows] 
Settlement of administrative and civil proceedings: 
Sec. 23JA of the Securities Contracts (Regulation) Act, 1956 deals with the provisions relating to settlement of admin-
istrative and civil proceedings. Accordingly, 
1) Any person against whom any proceedings have been initiated or may be initiated under section 12A or section 
23-1, may file an application in writing to SEBI proposing for settlement of the proceedings initiated for the alleged 
defaults. 
2) The Board may, after taking into consideration the nature, gravity and impact of defaults, agree to the proposal for 
settlement, on payment of such sum by the defaulter or on such other terms as may be determined by the Board. 



Chap 22: SECURITIES CONTRACT REGULATION ACT, 1956 
 

© CA Darshan D. Khare 22.22 

3) For the purposes of settlement under this section, the procedure as specified by the Board under the SEBI Act, 
1992 shall apply. 
4) No appeal shall lie under section 23L against any order passed by the Board or the adjudicating officer, as the case 
may be, under this section. 
Answer:  
Stock Exchange may apply to SEBI in writing proposing for settlement of the proceedings initiated for the alleged de-
faults.  
 

N12: The Securities and Exchange Board of India issued an order against a stock broker to redress the grievances of 
the investors within the stipulated time. The stock broker failed to do so, which is an offence under the provisions 
of the Securities Contracts (Regulation) Act, 1956. Decide: 
(а) Whether the offence committed by the stock broker is compoundable? If so, by whom? 
(б) Whether this offence can be compounded after institution of proceedings against the stock broker?  

Ans. 
Provision: [Relevant section 23C & 23N of SCRA, 1956 is as follows] 
Compounding of Offences: 
1) As per Sec. 23C of the Securities Contracts (Regulation) Act, 1956, if any stock broker or sub broker or a company 
whose securities are listed or proposed to be listed in a recognised stock exchange, after having been called upon by 
the SEBI or a recognised stock exchange in writing, to redress the grievances of the investors, fails to redress such 
grievances within the time stipulated by the SEBI or a recognised stock exchange, he or it shall be liable to a penalty 
which shall not be less than Rs. 1 lakh but which may extend to Rs.  1 lakh for each day during which such failure con-
tinues subject to a maximum of Rs.  1 crore. 
2) As per Sec. 23N of the Act, any offence punishable under Securities Contracts (Regulation) Act, 1956, not being an 
offence punishable with imprisonment only, or with imprisonment and also with fine, may either before or after the 
institution of any proceeding, be compounded by a Securities Appellate Tribunal or a court before which such pro-
ceedings are pending. 
Answer:  
Based on the provisions of Sec. 23C and 23N, following conclusions may be drawn: 
(a) Offence committed by the stock broker is compoundable as he is punishable with fine only as provided u/s 23C. 
(b) Offence can be compounded after institution of proceedings against the stock broker as it is clearly stated u/s 

23N. 
 

N18: Primex Securities (P) Ltd. is a Company involved in stock broking and is registered with SEBI. The said broking 
company failed to: 

♦ Redress the grievances of the investors within the stipulated time. 

♦ Segregate securities or money of clients and used the same for self use for or for any other clients. 
The Securities and Exchange Board of India issued an Order against the said Company for committing the above 
offences. The Managing Director of the Company seeks your advice on the following under the provisions of the 
Securities Contracts (Regulation) Act, 1956. 
(i)What is the penalty for the above offences? 
(ii) Whether the offence committed by the stock broking company is compoundable? If so, by whom? 
(iii) Whether this offence can be compounded after institution of proceedings against the stock broking Company?  

Ans: 
Provision: [Relevant section 23C of SCRA, 1956 is as follows] 
Provisions of Securities Contracts (Regulation) Act, 1956: 
(i) Penalties leviable for offences committed under Securities Contracts (Regulation) Act, 1956: 
Penalty for failure to redress investors’ grievances: As per Section 23C of Securities Contracts (Regulation) Act, 1956, 
if any stock broker or sub-broker or a company whose securities are 
listed or proposed to be listed in a recognised stock exchange, after having been called upon by the SEBI or a recog-
nised stock exchange in writing, to redress the grievances of the investors, fails to redress such grievances within the 
time stipulated by the SEBI or a recognised stock exchange, he or it shall be liable to a penalty which shall not be less 
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than Rs. 1 lakh but which may extend to Rs.1 lakh for each day during which such failure continues subject to a max-
imum of Rs.1 crore. 
Penalty for failure to segregate securities or moneys of client or clients: As per Section 23D of Securities Contracts 
(Regulation) Act, 1956, if any person, who is registered u/s 12 of the SEBI Act, 1992 as a stock broker or sub-broker, 
fails to segregate securities or moneys of the client or clients or uses the securities or moneys of a client or clients for 
self or for any other client, he shall be liable to a penalty which shall not be less than Rs.1 lakh but which may extend 
to` Rs.1 crore. 
(ii) Compounding of Offences: 
As per Sec. 23N of the Securities Contracts (Regulation) Act, 1956, any offence punishable under this Act, not being 
an offence punishable with imprisonment only, or with imprisonment and also with fine, may either before or after 
the institution of any proceeding, be compounded by a Securities Appellate Tribunal or a court before which such 
proceedings are pending. 
(iii) Compounding of Offence after institution of proceedings: 
Offence can be compounded after institution of proceedings against the stock broker as it is clearly stated u/s 23N. 
 

N18: Aggrieved by the order of Securities Appellate Tribunal (SAT), MNO Ltd. decided to prefer an appeal with the 
Supreme Court. Identify the provisions governing further appeal on the order by the company under the provision 
of Securities Contracts (Regulation) Act, 1956. Also state whether any question of fact arising out of the order of 
SAT can be challenged in the appeal? 

Ans: 
Provision: [Relevant section 22F of SCRA, 1956 is as follows] 
Right of appeal to Supreme Court: 
As per Sec. 22F of the Securities Contracts (Regulation) Act, 1956, any person aggrieved by any decision or order of 
the Securities Appellate Tribunal may file an appeal to the Supreme Court within 60 days from the date of communi-
cation of the decision or order of the Securities Appellate Tribunal to him on any question of law arising out of such 
order. 
However, the Supreme Court may, if it is satisfied that the appellant was prevented by sufficient cause from filing the 
appeal within the said period, allow it to be filed within a further period not exceeding 60 days. 
Answer: 
Appeal can be made for any question of law and not for any question of fact arising out of order. 
 

N15: RPS Ltd. got its shares listed with a Stock Exchange. It has been regularly paying the listing fees. Certain in-
formation about shareholding pattern etc. was asked by the Stock Exchange, which the company could not supply 
in the prescribed time. It was then given a further opportunity to furnish the desired information along with sup-
porting document, but in vain, as the company did not maintain any record. What are the penalties leviable 
against the company under the Securities Contracts (Regulation) Act, 1956 for the failure to furnish the infor-
mation?  

Ans: 
Provision: [Relevant section 23A of SCRA, 1956 is as follows] 
Penalties leviable against the company for the failure to furnish the information: 
As per Sec. 23A of the Securities Contracts (Regulation) Act, 1956, any person who is required under this Act or any 
rules made thereunder; 
1) to furnish any information, document, books, returns or report to a recognized stock exchange, fails to furnish the 
same within the time specified therefore in the listing agreement or conditions or bye-laws of the recognized stock 
exchange, shall be liable to a penalty of Rs.  1 lakh for each day during which such failure continues or Rs.  1 crore, 
whichever is less for each such failure; 
2) to maintain books of account or records, as per the listing agreement or conditions, or bye-laws of a recognised 
stock exchange and if there is failure to maintain the same, shall be liable to a penalty of Rs. 1 lakh for each day dur-
ing which such failure continues or Rs.  1 crore whichever is less. 
Answer:  
RPS Ltd. is liable u/s 23A of the Securities Contracts (Regulation) Act, 1956 as it could not supply the certain infor-
mation asked by the stock exchange and also did not maintain any record. Fine of at least Rs. 1,00,000 but may ex-
tend to Rs. 1,00,000 per day during which such failure continues, subject to a maximum of Rs.  1 crore shall be im-
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posed over the company. 
 

MTP - Oct. 18: SEBI has asked Jaipur Stock Exchange to furnish their books of account and audited financial state-
ments for the period 1st April 2016 to 31st March 2018 within 30 days of the receipt of the communication by the 
stock exchange. The communication was received by the company on 30th April 2018 and no documents were fur-
nished to SEBI in reply to the notice till 15th June 2018. Can the stock exchange be penalised for this inaction?  

Ans: 
Provision: [Relevant section 23A of SCRA, 1956 is as follows] 
Penalties leviable against the company for the failure to furnish the information: 
As per Sec. 23A of the Securities Contracts (Regulation) Act, 1956, any person who is required under this Act or any 
rules made thereunder to furnish any information, document, books, returns or report to a recognized stock ex-
change, fails to furnish the same within the time specified therefore in the listing agreement or conditions or bye-
laws of the recognized stock exchange, shall be liable to a penalty of Rs. 1 lakh for each day during which such failure 
continues or Rs. 1 crore, whichever is less for each such failure. 
Explanation & Answer:  
In the instant case, communication was received by the company on 30th April 2018 and no documents were fur-
nished to SEBI in reply to the notice till 15th June 2018. 
Fine of at least Rs. 1,00,000 but may extend to Rs. 1,00,000 per day during which such failure continues, subject to a 
maximum of Rs. 1 crore shall be imposed over the company. 
 

Sec 27: Title to Dividends 
Sec 27A: Right to Receive Income from Collective Investment Scheme 

Sec 27B: Right to receive income from mutual fund 
N03,N04: Mr. Patel has transferred his shares of a listed company registered in his name to Mr. Mehta. Mr. Mehta 
has failed to get the shares registered in his name before the company declared and paid the dividend on the 
shares. Examine with reference to the provisions of Securities Contracts (Regulation) Act, 1956 whether Mr. Patel 
is entitled to retain the dividend even though he has transferred the shares before declaration of dividend. 

Ans: 
Provision: [Relevant section 27 of SCRA, 1956 is as follows] 
1) It shall be lawful for the holder of any security whose name appears on the books of the company issuing the said 
security to receive and retain any dividend / income, declared / accrued by the company / any collective investment 
scheme in respect thereof for any year, notwithstanding that the said security has already been transferred by him 
for consideration, unless the transferee who claims the dividend from the transferor has lodged the security and all 
other documents relating to the transfer which may be required by the company with the company for being regis-
tered in his name within fifteen days of the date on which the dividend became due. 
Explanation—The period specified in this section shall be extended— 
(i) in case of death of the transferee, by the actual period taken by his legal representative to establish his claim to 

the dividend; 
(ii) in case of loss of the transfer deed by theft or any other cause beyond the control of the transferee, by the actu-

al period taken for the replacement thereof; and 
(iii) in case of delay in the lodging of any security and other documents relating to the transfer due to causes con-

nected with the post, by the actual period of the delay. 
2) Nothing contained in sub-section (1) shall affect— 
(a) the right of a company to pay any dividend which has become due to any person whose name is for the time be-

ing registered in the books of the company as the holder of the security in respect of which the dividend has be-
come due; or 

(b)  the right of the transferee of any security to enforce against the transferor or any other  person his rights, if any, 
in relation to the transfer in any case where the company has refused to register the transfer of the security in 
the name of the transferee. 

Explanation & Answer: 
In the given case, Mr. Patel is entitled to retain the dividend received by him if the transferee, Mr. Mehta has not 
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lodged the transfer deed with the company within 15 days of the date on which the dividend became due or the ex-
tended period as per explanation to section 27(1). 
 

M15: Mr. Gupta has transferred his shares in a listed company in his name to Mr. Patel. Due to his busy schedule, 
Mr. Patel has failed to get the shares registered in his name before the company declared and paid dividend on 
those shares. 
Examine with reference to the provisions of the Securities Contracts (Regulation) Act, 1956, whether Mr. Gupta is 
entitled to receive and retain the dividend even though he has transferred his shares before declaration of divi-
dend.  

Ans: 
Provision: [Relevant section 27 of SCRA, 1956 is as follows] 
Title to dividends: 
1) It shall be lawful for the holder of any security whose name appears on the books of the company issuing the said 
security to receive and retain any dividend / income, declared / accrued by the company / any collective investment 
scheme in respect thereof for any year, notwithstanding that the said security has already been transferred by him 
for consideration, unless the transferee who claims the dividend from the transferor has lodged the security and all 
other documents relating to the transfer which may be required by the company with the company for being regis-
tered in his name within fifteen days of the date on which the dividend became due. 
Explanation—The period specified in this section shall be extended— 
(iv) in case of death of the transferee, by the actual period taken by his legal representative to establish his claim to 

the dividend; 
(v) in case of loss of the transfer deed by theft or any other cause beyond the control of the transferee, by the actu-

al period taken for the replacement thereof; and 
(vi) in case of delay in the lodging of any security and other documents relating to the transfer due to causes con-

nected with the post, by the actual period of the delay. 
2) Nothing contained in sub-section (1) shall affect— 
(c) the right of a company to pay any dividend which has become due to any person whose name is for the time be-

ing registered in the books of the company as the holder of the security in respect of which the dividend has be-
come due; or 

(d)  the right of the transferee of any security to enforce against the transferor or any other person his rights, if any, 
in relation to the transfer in any case where the company has refused to register the transfer of the security in 
the name of the transferee. 

Explanation & Answer: 
Considering the provisions of Sec. 27(1), it can be concluded that Mr. Gupta is entitled to receive and retain the divi-
dend received by him if the transferee, Mr. Patel has not lodged the transfer deed with the company within 15 days 
of the date on which dividend became due or the extended period. 

 
M06: On 31st March, 2006 D holds certain securities issued under "Collective Investment Scheme". His name ap-
pears in the books of the scheme. He has transferred these securities to another person for a consideration. The 
transferee lodged the instrument of transfer with the authorities one month after the date on which the income 
on these securities became due. Examining the provisions of the Securities Contracts (Regulation) Act, 1956 state: 
(a) Whether D is entitled to receive and retain the income on these securities for the financial year ended 31st 
March, 2006 in the given case? 
(b) Would your answer be still the same in case the transferee lodged the instrument of transfer with the authori-
ties 14 days after the date on which the income on these securities became due?Ans: 

Ans: 
Provision: [Relevant section 27 of SCRA, 1956 is as follows] 
1) It shall be lawful for the holder of any security whose name appears on the books of the company issuing the said 
security to receive and retain any dividend / income, declared / accrued by the company / any collective investment 
scheme in respect thereof for any year, notwithstanding that the said security has already been transferred by him 
for consideration, unless the transferee who claims the dividend from the transferor has lodged the security and all 
other documents relating to the transfer which may be required by the company with the company for being regis-
tered in his name within fifteen days of the date on which the dividend became due. 
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Explanation.—The period specified in this section shall be extended— 
(vii) in case of death of the transferee, by the actual period taken by his legal representative to establish his claim to 

the dividend; 
(viii) in case of loss of the transfer deed by theft or any other cause beyond the control of the transferee, by the 

actual period taken for the replacement thereof; and 
(ix) in case of delay in the lodging of any security and other documents relating to the transfer due to causes con-

nected with the post, by the actual period of the delay. 
2) Nothing contained in sub-section (1) shall affect— 
(e) the right of a company to pay any dividend which has become due to any person whose name is for the time be-

ing registered in the books of the company as the holder of the security in respect of which the dividend has be-
come due; or 

(f)  the right of the transferee of any security to enforce against the transferor or any other  person his rights, if any, 
in relation to the transfer in any case where the company has refused to register the transfer of the security in 
the name of the transferee. 

Explanation & Answer: 
In the given case, 
(a) the holder of securities (i.e. D, the transferor) has right to receive or retain the income on these securities for 

the financial year ended 31st March, 2006, since the instrument for transfer was lodged one month after the 
date on which the income became due. 

(b) The answer in the second case would differ. The holder (i.e. D, the transferor) cannot receive and retain the in-
come since the instruments for transfer was lodged with the company within the statutory period of 15 days by 
the transferee. 
 

N08: Mr. Bansal holds certain securities on 31st March, 2008, issued in his favour under the "Collective Investment 
Scheme." For a consideration, Mr. Bansal transferred the said securities in favour of another person. One month 
after the date on which the income on these securities became due, the transferee lodged the instrument of trans-
fer. Decide in the light of the provisions of the Securities Contracts (Regulation) Act, 1956. 
(a) Whether in the given case Mr. Bansal is entitled to receive and retain the income on these securities for the 
financial year ended 31st March, 2008. 
(b) What would be your answer in case the transferee lodged the instrument of transfer 10 days after the date on 
which the income on these securities became due? 

Ans: 
Provision: [Relevant section 27A of SCRA, 1956 is as follows] 
1) It shall be lawful for the holder of any security whose name appears on the books of the company issuing the said 
security to receive and retain any dividend / income, declared / accrued by the company / any collective investment 
scheme in respect thereof for any year, notwithstanding that the said security has already been transferred by him 
for consideration, unless the transferee who claims the dividend from the transferor has lodged the security and all 
other documents relating to the transfer which may be required by the company with the company for being regis-
tered in his name within 15 days of the date on which the dividend became due. 
Explanation.—The period specified in this section shall be extended— 
(i) in case of death of the transferee, by the actual period taken by his legal representative to establish his claim to 

the dividend; 
(ii) in case of loss of the transfer deed by theft or any other cause beyond the control of the transferee, by the actu-

al period taken for the replacement thereof; and 
(iii) in case of delay in the lodging of any security and other documents relating to the transfer due to causes con-

nected with the post, by the actual period of the delay. 
2) Nothing contained in sub-section (1) shall affect— 
(a) the right of a company to pay any dividend which has become due to any person whose name is for the time be-

ing registered in the books of the company as the holder of the security in respect of which the dividend has be-
come due; or 

(b) the right of the transferee of any security to enforce against the transferor or any other person his rights, if any, 
in relation to the transfer in any case where the company has refused to register the transfer of the security in 
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the name of the transferee. 
Explanation & Answer: 
In the given case, 
(a) the holder of securities (i.e. Mr. Bansal, the transferor) has right to receive or retain the income on these securi-
ties for the financial year ended 31st March, 2008, since the instrument for transfer was lodged one month after the 
date on which the income became due. 
(b) The answer in the second case would differ. The holder (i.e. Mr. Bansal, the transferor) cannot receive and retain 
the income since the instruments for transfer was lodged with the company within the statutory period of 15 days by 
the transferee. 
 

N18: State the Special Provisions related to commodity derivatives inserted in the Finance Act, 2015, with effect 
from 28.09.2015 in the Securities Contracts (Regulation) Act, 1956. 

Ans: 
Provision: [Relevant section 30A of SCRA, 1956 is as follows] 
Special Provisions related to commodity derivatives: 
Sec. 30A of Securities Contracts (Regulation) Act, 1956, inserted by the Finance Act, 2015 deals with the special Provi-
sions related to commodity derivatives. Special provisions as stated in Sec. 30A are: 
1) Nothing contained in this Act shall apply to non-transferable specific delivery contracts: 

Provided that no person shall organize or assist in organizing or be a member of any association in any area to 
which the provisions of section 13 have been made applicable (other than a stock exchange) which provides facil-
ities for the performance of any non-transferable specific delivery contract by any party thereto without having 
to make or receive actual delivery to or from the other party to the contract or to or from any other party named 
in the contract. 

2) Where in respect of any area, the provisions of section 13 have been made applicable in relation to commodity 
derivatives for the sale or purchase of any goods or class of goods, the Central Government may, by notification, 
declare that in the said area or any part thereof as may be specified in the notification all or any of the provisions 
of this Act shall not apply to transferable specific delivery contracts for the sale or purchase of the said goods or 
class of goods either generally, or to any class of such contracts in particular. 

3) Notwithstanding anything contained in sub-section (1), if the Central Government is of the opinion that in the 
interest of the trade or in the public interest it is expedient to regulate and control non-transferable specific de-
livery contracts in any area, it may, by notification in the Official Gazette, declare that all or any of the provisions 
of this Act shall apply to such class or classes of non-transferable specific delivery contracts in such area in re-
spect of such goods or class of goods as may be specified in the notification, and may also specify the manner in 
which and the extent to which all or any of the said provisions shall so apply. 

 
 
 
 
 
 


