
Lesson 15 

Petition for Corporate Insolvency Resolution Process

INTRODUCTION 

- Part II of the Insolvency and Bankruptcy Code, 2016 deals with the 

insolvency resolution and liquidation for corporate persons. Section 4 of 

the Insolvency and Bankruptcy Code, 2016 provides that Part II of the Code 

shall apply to matters relating to the insolvency and liquidation of corporate

debtors where the minimum amount of the default is one lakh rupees. The 

proviso to section 4 empowers the Central Government to specify, by 

notification, the minimum amount of default of higher value but it shall not 

be more than one crore rupees. 

- Part II of the Insolvency and Bankruptcy Code, 2016 lays down the 

following two independent stages:

 (i) Corporate Insolvency Resolution Process  (Chapter-2)

 (ii) Liquidation  (Chapter 3 along with Chapter 5)

- The expression “corporate insolvency resolution process” is not defined in 

the Insolvency and Bankruptcy Code, 2016. According to Rule 3(1)(b), of 

The Insolvency and Bankruptcy (Application to Adjudicating Authority) 

Rules, 2016 “corporate insolvency resolution process” means the insolvency

resolution process for corporate persons under Chapter II of Part II of the 

Code.  

CIRP :-  In corporate insolvency resolution process, the financial creditors 

assess the viability of debtor’s business and the options for its revival and 

rehabilitation. If the corporate insolvency resolution process fails or the 

financial creditors decide that the business of the debtor cannot be carried 

on in a profitable manner and it should be wound up, the debtor’s business 

undergoes the liquidation process. 

Liquidation :-  In the liquidation process, the assets of the debtor are 



realised and distributed by the liquidator in accordance with the provisions 

of the Insolvency and Bankruptcy Code, 2016.

Fast Track CIRP:-  Chapter IV of Part II of the Code deals with the Fast Track 

CIRP of small corporates as defined in Section 55(2) of the Insolvency and 

Bankruptcy Code, 2016.

Who Can Initiate CIRP 

Section 6 of Chapter II of Part 2 of the Insolvency and Bankruptcy 

Code,2016. 

The following people are entitled to initiate a corporate insolvency 

resolution process in case of a default by a corporate debtor :-

 i)   a financial creditor, 

 ii)  an operational creditor or

 iii) the corporate debtor itself. 

Section 3(12) :- The term “default” means non-payment of debt when 

whole or any part or instalment of the amount of debt has become due and

payable and is not paid by the debtor or the corporate debtor, as the case 

may be .

Section 3(8) :-  A “corporate debtor” means a corporate person who owes a 

debt to any person.

 Section 5(7) :-  A “financial creditor” means any person to whom a 

financial debt is owed and includes a person to whom such debt has been 

legally assigned or transferred.

Section 5(20) :- An “operational creditor” means a person to whom an 

operational debt is owed and includes any person to whom such debt has 

been legally assigned or transferred.

Financial Debt and Operational Debt



According to section 5(8) of the Code, a “financial debt” means a debt along

with interest, if any, which is disbursed against the consideration for the 

time value of money. According to section 5(8), a financial debt includes –  

(a)  money borrowed against the payment of interest; 

(b)  any amount raised by acceptance under any acceptance credit facility 

or its dematerialised equivalent; 

(c)  any amount raised pursuant to any note purchase facility or the issue of

bonds, notes, debentures, loan stock or any similar instrument;

 (d)  the amount of any liability in respect of any lease or hire purchase 

contract which is deemed as a finance or capital lease under the Indian 

Accounting Standards or such other accounting standards as may be 

prescribed;

 (e)  receivables sold or discounted other than any receivables sold on non-

recourse basis;

 (f)  any amount raised under any other transaction, including any forward 

sale or purchase agreement, having the commercial effect of a borrowing;

 (g)  any derivative transaction entered into in connection with protection 

against or benefit from fluctuation in any rate or price and for calculating 

the value of any derivative transaction, only the market value of such 

transaction shall be taken into account;

 (h)  any counter-indemnity obligation in respect of a guarantee, indemnity,

bond, documentary letter of credit or any other instrument issued by a 

bank or financial institution;

 (i)  the amount of any liability in respect of any of the guarantee or 

indemnity for any of the items referred to in sub-clause (a) to (h) of this 

clause.

Section 5(21) :- Operationl Debt  means a claim in respect of the provision 

of goods or services including employment or a debt in respect of the 



payment of dues arising under any law for the time being in force and 

payable to the Central Government, any State Government or any local 

authority.

Initiation of CIRP

· The Code adopts a default based test for initiating the corporate 

insolvency resolution process. A default based test for initiating the 

insolvency resolution process permits early intervention when the 

corporate debtor shows early signs of financial distress. Early 

recognition of financial distress is very important for timely resolution

of insolvency. 

· Thus, where any corporate debtor commits a default of one lakh 

rupees or above as provided under section 4 of the Code, a financial 

creditor, an operational creditor or the corporate debtor itself may 

initiate corporate insolvency resolution process in the manner as 

provided under Chapter II of Part II of the Code.

Procedure of Initiation of CIRP by Financial Creditors

Section 7 of the Insolvency and Bankruptcy Code, 2016 reads as follows: 

(1)  A financial creditor either by itself or jointly with other financial 

creditors, or any other person on behalf of the financial creditor, as may be 

notified by the Central Government may file an application for initiating 

corporate insolvency resolution process against a corporate debtor before 

the Adjudicating Authority when a default has occurred.

Provided that an application for initiation corporate insolvency resolution 

process shall be filed jointly by not less than one hundred of such creditors

in the same class or not less than ten per cent. of the total number of such 

creditors in the same class, whichever is less. 

Provided also that where an application for initiating the corporate 

insolvency resolution process against a corporate debtor has been filed by a

financial creditor referred to in the first or second provisos and has not 



been admitted by the Adjudicating Authority before the commencement of 

the Insolvency and Bankruptcy Code (Amendment) Ordinance, 2019, such 

application shall be modified to comply with the requirements of the first or

second provisos as the case may be within thirty days of the 

commencement of the said Ordinance, failing which the application shall be

deemed to be withdrawn before its admission.

(2)  The financial creditor shall make an application under sub-section (1) in 

such form and manner and accompanied with such fee as may be 

prescribed.

(3)  The financial creditor shall, along with the application furnish – 

       (a)  record of the default recorded with the information utility or such 

other record or evidence of default as may be specified;  

       (b)  the name of the resolution professional proposed to act as an 

interim resolution professional; and  

      (c)  any other information as may be specified by the Board. 

 (4)  The Adjudicating Authority shall, within 14 days of the receipt of the 

application under sub-section (2), ascertain the existence of a default from 

the records of an information utility or on the basis of other evidence 

furnished by the financial creditor under sub-section (3). 

(5)  Where the Adjudicating Authority is satisfied that – 

 (a)  a default has occurred and the application under sub-section (2) is 

complete, and there is no disciplinary proceedings pending against the 

proposed resolution professional, it may, by order, admit such application; 

or  

(b)  default has not occurred or the application under sub-section (2) is 

incomplete or any disciplinary proceeding is pending against the proposed 

resolution professional, it may, by order, reject such application after giving 

a notice to the applicant to rectify the defect in his application within 7 days



of receipt of such notice from the Adjudicating Authority. 

(6)  The corporate insolvency resolution process shall commence from the 

date of admission of the application under sub-section (5).

 (7)  The Adjudicating Authority shall communicate the order of Admission 

or Rejection of application received under 5(a) or 5(b) ,as the case may be.

A financial creditor can file an application for corporate insolvency 

resolution process even if the default is in respect of debt of another 

financial creditor. 

Procedure of Initiation of CIRP by Operational Creditors

The procedure for initiation of CIRP by Financial and Operational Creditors 

are different. The rationale for a different procedure in case of operational 

creditor is based on the premise that the operational debts generally tend 

to be of smaller amounts or are recurring in nature.

Section 8 of the Code reads as follows:

(1)  An operational creditor may, on the occurrence of a default, deliver a 

demand notice of copy of an invoice demanding payment of the amount 

involved in the default to the corporate debtor in such form and manner as 

may be prescribed.

(2)  The corporate debtor shall, within a period of 10 days of the receipt of 

the demand notice or copy of the invoice mentioned in sub-section (1) 

bring to the notice of the operational creditor – 

(a)  existence of a dispute, if any, or record of the pendency of the suit or 

arbitration proceedings filed before the receipt of such notice or invoice in 

relation to such dispute; 

(b)  the payment of unpaid operational debt–  

(i)  by sending an attested copy of the record of electronic transfer of the 

unpaid amount from the bank account of the corporate debtor; or 



 (ii)  by sending an attested copy of record that the operational creditor has 

encashed a cheque issued by the corporate debtor. 

Section 9 of the Code reads as follows:

(1)  After the expiry of the period of ten days from the date of delivery of 

the notice or invoice demanding payment under sub-section (1) of section 

8, if the operational creditor does not receive payment from the corporate 

debtor or notice of the dispute under subsection (2) of section 8, the 

operational creditor may file an application before the Adjudicating 

Authority for initiating a corporate insolvency resolution process. 

(2)  The application under sub-section (1) shall be filed in such form and 

manner and accompanied with such fee as may be prescribed. 

(3)  The operational creditor shall, along with the application furnish – 

  (a)  a copy of the invoice demanding payment or demand notice delivered 

by the operational creditor to the corporate debtor; 

(b)  an affidavit to the effect that there is no notice given by the corporate 

debtor relating to a dispute of the unpaid operational debt; 

(c)  a copy of the certificate from the financial institutions maintaining 

accounts of the operational creditor confirming that there is no payment of 

an unpaid operational debt by the corporate debtor, if available;

(d)  a copy of any record with information utility confirming that there is no 

payment of an unpaid operational debt by the corporate debtor, if available;

and 

(e)  any other proof confirming that there is no payment of any unpaid 

operational debt by the corporate debtor or such other information, as may

be prescribed. 

(4)  An operational creditor initiating a corporate insolvency resolution 

process under this section, may propose a resolution professional to act as 

an interim resolution professional. ( Not Mandatory)



(5)  The Adjudicating Authority shall, within 14 days of the receipt of the 

application under sub-section (2), by an order –

  (i)  admit the application and communicate such decision to the 

operational creditor and the corporate debtor if, – 

 (a) the application made under sub-section (2) is complete;  

(b)  there is no payment of the unpaid operational debt;  

(c)  the invoice or notice for payment to the corporate debtor has been 

delivered by the operational creditor; 

 (d)  no notice of dispute has been received by the operational creditor or 

there is no record of dispute in the information utility; and 

 (e)  there is no disciplinary proceeding pending against any resolution 

professional proposed under sub-section (4), if any. 

(ii) reject the application and communicate such decision to the operational

creditor and the corporate debtor, if –  

(a)  the application made under sub-section (2) is incomplete;  

(b)  there has been payment of the unpaid operational debt;  

(c)  the creditor has not delivered the invoice or notice for payment to the 

corporate debtor;  

(d)  notice of dispute has been received by the operational creditor or there 

is a record of dispute in the information utility; or  

(e)  any disciplinary proceeding is pending against any proposed resolution 

professional:  

Provided that Adjudicating Authority, shall before rejecting an application 

under subclause (a) of clause (ii) give a notice to the applicant to rectify the 

defect in his application within 7 days of the date of receipt of such notice 

from the Adjudicating Authority. 



(6)  The corporate insolvency resolution process shall commence from the 

date of admission of the application under sub-section (5) of this section.”

Procedure of Initiation of CIRP by Corporate Applicant

 Section 10 reads as follows: 

(1)  Where a corporate debtor has committed a default, a corporate 

applicant thereof may file an application for initiating corporate insolvency 

resolution process with the Adjudicating Authority. 

(2)  The application under sub-section (1) shall be filed in such form, 

containing such particulars and in such manner and accompanied with such

fee as may be prescribed. 

 (3)  The corporate applicant shall, along with the application, furnish– 

 (a) the information relating to its books of account and such other 

documents for such period as may be specified; 

 (b)  the information relating to the resolution professional proposed to be 

appointed as an interim resolution professional; and 

 (c)  the special resolution passed by shareholders of the corporate debtor 

or the resolution passed by at least three-fourth of the total number of 

partners of the corporate debtor, as the case may be, approving filing of the

application. 

(4)  The Adjudicating Authority shall, within a period of 14 days of the 

receipt of the application, by an order– 

 (a)  admit the application, if it is complete and no disciplinary proceeding is 

pending against the proposed resolution professional; or 

(b)  reject the application, if it is incomplete or any disciplinary proceeding 

is pending against the proposed resolution professional:

Provided that Adjudicating Authority shall, before rejecting an application, 

give a notice to the applicant to rectify the defects in his application within 



7 days from the date of receipt of such notice from the Adjudicating 

Authority.

 (5)  The corporate insolvency resolution process shall commence from the 

date of admission of the application under sub-section (4) of this section.”

Corporate Applicant – Section 10(1) of the Code uses the expression 

“corporate applicant” and not a “corporate debtor”. According to section 

5(5) of the Code, a “corporate applicant” means – 

 (a)  corporate debtor; or 

 (b)  a member or partner of the corporate debtor who is authorised to 

make an application for the corporate insolvency resolution process under 

the constitutional document of the corporate debtor; or 

 (c)  an individual who is in charge of managing the operations and 

resources of the corporate debtor; or 

 (d)  a person who has the control, and supervision over the financial affairs 

of the corporate debtor. 

The corporate applicant can only initiate the corporate insolvency 

resolution process upon the occurrence of a default and not on mere 

likelihood of inability to pay debts. 

Persons Not Entitled to Make Application

According to section 11, the following persons shall not be entitled to make

an application to initiate corporate insolvency resolution process under 

Chapter II of Part II of the Insolvency and Bankruptcy Code, 2016: 

(a) a corporate debtor undergoing a corporate insolvency resolution 

process; or  

(b)  a corporate debtor having completed corporate insolvency resolution 

process twelve months preceding the date of making of the application; or  

 (c)  a corporate debtor or a financial creditor who has violated any of the 



terms of resolution plan which was approved twelve months before the 

date of making of an application under this Chapter; or 

 (d)  a corporate debtor in respect of whom a liquidation order has been 

made.

Time-limit for Completion of Insolvency Resolution Process

Section 12 reads as follows:-

(1)  Subject to sub-section (2), the corporate insolvency resolution process 

shall be completed within a period of 180 days from the date of admission 

of the application to initiate such process.

(2)  The resolution professional shall file an application to the Adjudicating 

Authority to extend the period of the corporate insolvency resolution 

process beyond one hundred and eighty days, if instructed to do so by a 

resolution passed at a meeting of the committee of creditors by a vote of 

sixty-six per cent. of the voting shares and subject to approval by 

adjudicating authority.

(3)  On receipt of an application under sub-section (2), if the Adjudicating 

Authority is satisfied that the subject matter of the case is such that 

corporate insolvency resolution process cannot be completed within one 

hundred and eighty days, it may by order extend the duration of such 

process beyond one hundred and eighty days by such further period as it 

thinks fit, but not exceeding ninety days: 

- Provided that any extension of the period of corporate insolvency 

resolution process under this section shall not be granted more than once.”

- Provided further that the corporate insolvency resolution process shall 

mandatorily be completed within a period of three hundred and thirty days 

from the insolvency commencement date, including any extension of the 

period of corporate insolvency resolution process granted under this 

section and the time taken in legal proceedings in relation to such 

resolution process of the corporate debtor. 



- Provided also that where the insolvency resolution process of a corporate 

debtor is pending and has not been completed within the period referred to

in the second proviso, such resolution process shall be completed within a 

period of ninety days from the date of commencement of the Insolvency 

and Bankruptcy Code (Amendment) Act, 2019.

Withdrawal of Application Admitted under Section 7, 9 or 10

 Section 12A was added by the Insolvency and Bankruptcy Code (Second 

Amendment) Act, 2018. The newly added section 12A provides that the 

Adjudicating Authority may allow the withdrawal of application admitted 

under section 7 or section 9 or section 10, on an application made by the 

applicant with the approval of ninety per cent voting share of  the 

committee of creditors, in such manner as may be specified. 


